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WRITTES STATEMESNT OF MamiBra

I INTRODUCTION

[.  This written statement is filed by the Republic of Namibia in accordance with the Order of the
Court of 3 February 2023 in response to the request by the General Assembly of the United
Nations for an Advisory Opinion contained in Resolution 77/247 of 30 December 2022

2. In Resolution 77/247, the General Assembly requested an Advisory Opinion in the following
lerms:

The CGeneral Assembly,

18, Decides, in accordance with Ariicle 96 of the Charter of the United Nations, o request
the Internattonal Court of Justice, piarsuant to Avticle 63 of the Statuite of the Cours, o render
an advisory opinion on the following guestions, considering the rules and principles of
imfernational fow, including the Charter of the United Notions, infernational humanitarion
lerw, inmternational human rights low, refevanr resofutions of the Security Courncil, the General
Assembly and the Humean Rights Councll, and the advisory opinion of the Couwrt of 9 July
20004

fa) What are the legal consequences arising from the ongoing violation by Israel of the right
of the Palestinian people to self~delermination. from ity profonged occupation, seitlement
ang ammexation af e Palestinian fereitory occupled since T967, including measures
aimed ot altering the demographic composition, character and staius af the Holy City of
Jernsalem, and from ifs adoption of related discriminatory legisloanion and measures?

b How do the policies and proctices of fsrael referred to in paragraph 18 (g above affect
the legal status of the occupation, and what are the legal consequences that arize for all
Stes arid the United Nettiony from this stoius #

3. The request can be divided into five parts. Paragraph 18(a) of Resolution 777247 contains three
questions. First, the Court is asked (o examine and advise on legal consequences ur[!.ing froin the
violation by Isracl of the right of the Palestinian people to self-determination. Second, the Courd
is asked 1o consider the (iljlegality of the prolonged Isracli ocoupation of the Occupied
Palestinian Territory since 1967, comprising the West Bank, including east Jerusalem, and the
Gaza Strip including measures aimed at altering the demographic composition, character and
status of the Hely City of Jerusalem,. Third, the Court is asked to consider Israel’s *adoption of
related discriminatory legislation and measures.” Paragraph 18 (b) presents the fourth and fifth
questions, which call upon the Court to determine how the above lsraeli policics and practices
‘affect the legal status of the occupation” and what legal consequences arise therefrom for all
States and the United Nations.

PGS Bes TTA24T, 20 Degember 20122, ARes 77247,
L UNGA Ries 77/247, 30 December 2022, A/Res77/247, parn 18,
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Mamibia respectfully asks the Court to adopt an expansive interpretation of the five questions
referred to it by the General Assembly. At this point in procecdings, Namibia will focus on the
first and fourth questions referred 1o the Count — on the “violation by Isracl of the right of the
Palestinian people to self-determination” and the illegality of the lsraeli occupation. Namibia
also examines in detail the third guestion reparding “discriminstory legislation and measunes’
adopted by lsrael with respect to the Palestinian people. The three questions are interrelated but

distincl,

g, In relation o the first two questions, Mamibiz draws on the precedent of the Court’s
decision in Lewal Conmseqguences for Sunes of the Contiviwed Presence of South Afric in
Namibia (1971 (the Newmibia Advisory Opinion). Namibia considers that [srael’s
continued sdministration of the former Mandate of Palestine [rom the Meditrranean Sea
to the Jordan Biver, which has been held on sacred trust for the indigenous Palesticnan
peaple, and i1s occupation of the Palestinian temitory since |967, denies the right of the
Palestinian people a8 o whaole to sell-determination. Israel’s occupation was illegal ab
initio and this illegality has been further compounded by [srael’s prolonged occupation,
colomzation and annexation of the Palestinian femitory and its other breaches of
peremplory noms,

b, In relation to the third question, MNamibia submits that Ismel's adoption of
‘discriminatory  legislation and measures” against  Palestinians in the Occupled
Palestinian Territory and Palestinian p:npll: a4 o whole, amounts to the mmposition of a

system of apartheid, which LE \'Iﬂ_ﬂ{ﬁ l:ht: n_g_; of the Palestinian people to self-

In this respect, it is Mamibia’s view that Israel’s policies and practices violate the prohibition of
apartheid in customary international law and Article 3 of the International Convention on the
Elimination of All Forms of Racial Discrimination {CERLY), bath of which hind Isracl.” Mamibia
respectfully requests that the Court make sech a determination in the present proceedings and
thiat the Court also sets out the legal consequences that flow from such a determination.

While Namihia has decided to focus in this written statement on the prohibition of apartheid in
customary international law and Aricle 3 of CERD, we also draw attention to the fact that
apartheid gives rise to fmdividual criminal responsibility as a crime against humanity under the
Rome Statute of the International Criminal Count.' The fundamental features of apartheid that
Mamibia addresses are also key features of the crime of apartheid under the Rome Stafute,

Namibia files this written statement for the following reasons.

a. Namibia believes that clarification of the existence, definition, and scope of application of
the wrong of apartheid under international law is of critical importance in ensuring the
eradication of such an egregious form of racial discrimination. This is particularly so in the
light of its peremptory character, as well as in the light of its criminglization. Namibia
respectfully asks the Court to provide this clarification in the exercise of its functions as the
principal judicial organ of the United Mations,

" Intermational Corvendign an the Elimination ot All Forms of Rxainl Discrimimaiion {udopied 21 Docember 1965, entered inta
foree 4 Jl.muu.r_l,l Lol B0k LIt TS 195 1|'.':i'.|-li.:|_|.

! Article 1K), Kome Statuie of the Interaational Criminal Court (adepted 17 July 1994, enlered into foree | July XN 2187
LWTS 3. The State of Malestine acceded o the Romie Statute on 2 Janpuary 2005, Stete porties o the Apartheid Convention are also
bosirsl W criminalize apuriheid, ord 10 bring e trigl ond penish individuals responsible T the crime of aparibeid = Aricle 4,
Internationl Convention on the Ssppression and Funishment of the Crime of Aparthoid (adopied 30 Sovember 1973, entored inlo
Force 18 July 19760 1005 LMNTS 243,
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b. Namibia emphasizes the historical role of the General Assembly in relation (o
decolonization generally and the fight against racial discrimination, in parlicular. This
Advisory Opinion will be valuable to the General Assembly in the continuing exercise of
this role.

c. Mamibia has its own historical expenience of systematic recial discrimination imposed by
South Africa both before and afier the termination by the General Assembly of the League
of Nations Mandate in South West Africa in 1966." In Resolution 2074 (XX) of 1965, the
General Assembly condemned *the policies of aparsheid and racial discrimination pracliced
by the Government of South Africa in South West Africa, which constitute a crime against
humanil:.r-"" These policies — tmposed by the regime in South Africa on the people of
MNamibia — continued until independence on 21 March 1990,

8.  Itis in the light of these considerations that Namibia voted in favour of Resolution 777247 in the
General Assembly,” which included the General Assembly’s request for an Advisory Opinion.
Cm this occasion, the Permanent Representative of the Government of Mamibia stated;

“The responsibility of the UN towards the resolution of the guestion of Palestine s a
permanent one. We therefore support and have full respect for all UN-mandated processes
peared af bringing abour a resolution fo this complex question. It is therefore perplexing that
Israel continues o be shivided, despite being inconsistent Maprant violation of infernational
faw, amd Fumonidarion omd iefermationel humem eighiy Taw, Armd (v 5o doing, denving the
Polexiiniem people their mast baste rights, This blatant inconsistency rematns difficult fo

Jatham.

The Government of Namibia continues to implove Tvrael 1o work with infernational sysiems,
procesyes and institutions o alfow them wnfeliered uccesy fo carvy ont their responsibilifies
in aecordance with their respective mandoates, including humanitorien work fn the some
vein, we further call an fseael lo hononr ity abiigations by s membersiip fa the UN and in
daccordance with imernational law and inlgrnational haman vights Taw. The pracitice of
wnahated comtinued amnexation and expansion of seftlemenis is witenable. Wear is desiructive,
it maims, injures and destroys, Cppression iv unkind  Oecupartion i mof a means by which
peace iy hirthed

1t Iy im thiy vein that Naomibia welcomes, at a concrefe next step, the proposal fo request an
advizory opinion from the faternational Court of Justice on the legal convegquences af lsrael’s
prolonged occupation and colonization of the Palestinian Tervitory, including Eax
Jerusalem, and ity vielation of the Palestinian people’s right to self-determination and
peidicies and measures of discrimination againsg them. With the passing of 20 years since the
Cremerad Assembly last asked the [CF for an advisory opinion regarding the Palesiine
queeslion, we support the decivion to once again seek guidamce from the intermational legal
svatem oir how best o seek reconrse for the long-oppressed people of Palestine. ™

9. This written statement is structured in the following way:

PUNGA Fes 2145 (XX1, 27 October 1968, ARes/2 145, Sed Lepal Comseqrrences for Stafes of the Contlaed Presesce of Seuth
Africa la Nemidbla Cvouih West Afelea) motwitkstrmading Seciery Counctf Besalution 276 (TO00, Advisary Chainden. TS Repaers
I M

"UNOA Res 2074 (XX), 1T December 1965, ARes2074, par 4.
T UNGA Res T9/247, 30 December 2022, A/Res/T7/247.
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Court is competent to issee this Advisory Opinion and that no compelling reasons prevent it
from doing so.

b. Section 1] will address the (A) existence; (B) definition; and (C) geographical and territorial
scope of application of the prohibition of apartheid. It first sets out (A) the prohibition of
apartheid in customary international law and Article 3 of CERD. Thereafier, it will show
() that the definition of aparthcid contzined in both of these rules is based on the definition
set out in the Apartheid Convention of 1973, Finally, it will demonstrate (C) that the
prohibition in custom and Aricle 3 of CERD is applicable o Tsrael in its treatment of the
Palestinian people, including the denial of their right to self<determination.,

€. Section |V applies the prohibition on apartheid in custom and Article 3 of CERD to 1srael's
tregtment of the Palestinian people. I sets owt (A) the elements of the wrong, It then
addresses (B) its material elements; (C) the question of racial groups; and (D) the specific
intent requirement of apartheid. In relation to (B), it shows how lsrael's practices fulfil, in
particular, the material elements set out in Articles 2(c) and 2{d) of the Apartheid
Convention. In refation to (), it shows that these practices are committed against a racial
group for the benefit of another racial group. Finally, in relation w (D), it shows thal these
practices were and are being committed with the specific intent of the wrong of apartheid,

d. Section V addresses the consequences that arise from lsrael's imposition of an apartheid
regime against Palestinians in the Occupied Palestinian Territory and the Palestinian people,
as & whole. This entails consequences for Isracl, for third States, and for the United Nations.
Thiz includes those consequences that follow from the peremptory status of the prohibition
of apartheid under customary international law,

e. Section V1 addresses the illegality of lsmel’s continued administration of the Occupied
Palestinian Territory, and specifically compares the current situation in the Occupied
Palestinian Territory with that sct out in the Legal Consequences for States af the Continuwed
Presence of South Africa in Namibia {(1971).

[ Secton VI sets out the consequences that arise for Ismacl, for third States, and for the
United Nations from a fnding of illegal occupation.

. Section V11 sets out conclusions and a summary.

MNamibia reserves the right to address other substantive questions of international law in its
comments on the written statements filed by other States and intemational organizations in these

proceedings.

1l. THE JURISDICTION OF THE COURT

2.

It is Namibia’s view that the Court is jurisdictionally competent to issue this Advisory Opinion
and that no competling reasons prevent [t from doing so.

Article 63(1) of the Statute of the Count provides:
The Court may give an advisory opinion on any legal question af the request of whatever
body may be authorized by or in aoccordance with the Charter of the United Nations fo make

AMCHT @ Fegriesl.

Article 96( 1) ol the Charter of the United Nations provides:



The Geneval Assembly ... may veguest the frterngttonal Court of Jusiice to give an advisary
aprinion on any fegal question

4. As o the Court’s jurisdiction in these proceedings:

a. First, the present request was duly adopted by the General Assembly in Resolution 777247
and was transmitted to the Court in accordance with Article 65(2) of the Statute of the
Court.

b. Second, each aspect of the request concerns a “legal question.' as required by Article 65(1)
of the Statute of the Court and Article 961} of the Charter of the United Mations. Resolution
71247 asks the Court o render its opinion on the legal consequences arising from a
specified set of the State of [srael’s measures and practices and on the legal status of the
ogcupation of the Palestinian territory.

¢. Third, although the request relates to matters of deep political concern, the Court has
consistently found ‘that the fact that a question has political aspects does not suffice 1o
deprive it of its character as a legal question.”™ The Court has also held tha

Whate ver its political aspects, the Court cannot vefuse to respond to the legal elemenis of
a question which invites it to discharge an essentiallv judicial task, namely, in the present
case, an assessment of an act by reference to international law, "

15, Ewen where there is jurisdiction, the Court has interpreted Article 65(1) of its Statute as entailing
discretion to decline to give an Advisory Opinion in certain circumstances.' This is to ‘protect
the integrity of the Court’s judicial function as the principal judicial organ of the United
Nations.”'* However, the Court has consistently held that only ‘compelling reasons’ may lead
the Court 1o refuse 1o give its opinion,'”

6. In the present proceedings, there are no such compelling reasons in relation to the integrity of the
Court's judicial function:

a. First, the request relates to matters of longstanding imporance to the work and functions of
the Creneral Assembly. At least since Resolution 181 (1) of 1947, the question of Palestine
has been a central aspect of the General Assembly's work. The General Assembly has
consistently expressed support to the inalienable rights af the Palestinian people, including
to self-determination, over decades, notably since Resolution 3236 (NXIX) of 1974,

VUMGA Ros THMT, W December M22, ARes 77247,

Y dccardmace with Interaational Liw of the Dwllateral Declarmion of fndependence In Respecr of Kovovo, Advitory Clpinion,
(O Beports 2000, p. 403, para 27; Applicaerion for Beview of Judgemens Vo 1538 of ihe Ulnived Navisasy ddmirderranive Tribima,
Advigary (yirdon, 1O Reporin FO7E p 172, pare. 14

" Kowova Addvisory imicam, po 403, mera 27,

" W Advisory Opinton, p. 156, pata 49; Kovevo Advivey Opirion, pp. 4154 16, para 20, Legal Consegquences of the Separstisn
of the Chagos drchipelagn from Moamritions in {965, Advizery Opinton, |OJ Reparis 2008, p. 95, para £3.

" Chagos Advisery Opinian, p. 95, para 63,
* Wall Advisory Opinion, p. 156, pare 44; Kosovo Advivary Opiaion, p. 416, para 30; Chawos Advisory Oplion, p. 95, para 65,
FUMGA Res 1236 (MXIML 27 Movember T, ASRes 3256 LX)



ingluding through the Committee on the Exercise of the Inalienable Rights of the Palestinian
People, established by Resolution 3376 of 1975,

b. Second, providing an answer 1o the legal questions in the request will be of particular value
i the General Assembly in its continued performance of it work and functions, Moreover,
and in any event, the Court has consistently held that it is not for it — the Court - “to purport
to decide whether or not an advisery opinion is needed by the Assembly for the performance
of its functions. The General Assembly has the right to decide for itself on the usefulness of
an opinion in the light of its own needs.”*

¢. Third, the Court will be able to make all necessary factual findings in relation to answering
the request. It has received a dossier from the Secretariat of the United Nations, comprising
some of the ‘relevant United Mations documents published from 1967, being the start of the
cccupation, through to the presenl.’” The Cowrt will also receive extensive, relevant
information in the form of wrillen stalements, written comments and oral statements from
States and infernational organizations in these pma:endings.“

17, In Mamibia's view, il follows that the Court has jurisdiction to render an Advisory Opinion and
that no-compelling reasens prevent the Court from doing so.

1L, THE PROHIBITION OF APARTHEID IN INTERNATIONAL LAWw

18. The General Assembly’s request refers 1o the legal conseguences of Israel's *adoption of related
discriminatory legislation snd measures.” In considering this aspect of the request, it would be
particularly valuable for the Court to clarify the international legal framework concerning a
distinctive and egregious discriminatory policy and practice — the imposilion of an apartheid

regime towands Palestinians, .

19, This part of the written statement addresses: (A) the existence of the prohibition of apartheid in
customary international law and in Article 3 of (CERD; (B) the definition of apartheid that
applies in relation to these two rules; and (C) their geographical and termtorial scope of
application.

A. The Existence of the Prohibition af Aparcheid in fnternational Law
o Apartheid in Customary International Law

20. In 1962, the General Assembly ¢stablished a Special Committee on the Policies of Apartheid of
the Government of the Republic of South Africa.'” The following yesr, the Committee Reported
o the *mass of discriminatory and repressive legislation” adopted by South Africa, This
legislation, together with the State’s adminisirative and judicial practices, established a regime
of racial domination throughout the country and Namibia

T UNGA Res 3376 (XXX), 10 Movember 1975, AMes/3376 (XXNX),

" Lepality of the Theear or Use of Muclear Weapoms, Advizery Opinion, [0, Reports 1994, p, 126, parn 16; Chagas ddvisory
[Awimion, p, 95, parn Th,

" Undied Matfons Apcretanal, Infroductony MNote i redalion 1 the Palestine Advisory Feocedings, =&m i,
"* Similarly, Chapes Advisery Opinian, p. 5, para T3,
P UNOA Res 1761 (XVI), 6 November 1962, A/Bes’ 1761,



Zl.

23.

24.

2%,

fn response to these developments, a rule of customary international law prohibiting the practice
of apartheid crystallized, In particular. the existence of such a prohibition is cvident in the
international commumity”s unequivocal rejection from the carly 1960s to the end of the 19805 of
the practice of apartheid by South Africa,

The central forum for the erystallization of the prohibition of apartheid was the United Nations.
As b the General Assembly, its Declaration on the Elimination of All Forms of Racial
Discrimination, adopted in 1963, called for an ‘end ... without defay to governmental and other
public policies of racial segregation and especially policies of apartheid."™ This was followed by
it series of resolutions m the General Assembly which condemned South Africa’s practices and
policies of npanhni:l.“ and which passed with large majorities. Resolution 2396 of 1968, for
instance, which reiterated the Assembly's ‘condemnation of the policies of apartheld procticed
by the Governmenl of South Africa as a crime against humanity’. was adopled by 8BS votes in
favour o Iwo volgs against, with |4 shstentions.” Resolution 43/50 of 1988, which also
condemned South Africa’s ‘racist régime and its policies and Enl:lir::ﬁ of apartheid was
adopted by 144 votes in favour to 1 vole against, with 9 abstentions,”

In the Security Council, Resolution 473 of 1980 wnanimonsdy reaffirmed that:

[Tihe policy of apartheid is a crime against the conscience and dignity af mankind and i
incompaiible with the rights and dignity af mar, the Charter of the United Nations and the
Univﬂr.ﬂyq Declaration of Humen Rights, amd seriously distuebs international peace and
ECCITY.

The relevant parts of these resolutions of the General Assembly and Security Council have a
normative and declarative character as to the illegality of preactices of apartheid under
international law.”* They provide evidence of state practice and opinie furis of States
consolidating over time towards virtually universal acceptance of the wrongfulness of
apartheid™ Indeed, with the fall of the last apartheid goverament in South Africa and the
country’s first democratic election in 1994, no State today maintains the permissibility of
impasing such a policy, In his 4th Report, Professor Dire Tladi. the Special Rapporteur on
Peremptory Morms of General Intemational Law of the International Law Commission ([LC),
articulated that the resolutions adopted at the United Nations signify the ‘complete and total
rejection of the policy of apartheid and the discriminatory practices atendant to it'"’ by the
internationgl community,

As o rule of customary international law, the prohibition of apartheid binds all States, including
Israel.

™ Artiele 5, UNGA fes 1904 (XVITL 20 November 1963, A/Res/1B/1904,

* See £.g UNGA Res 2054 (XX), 15 December 1965, A/Res/2054(XX), pars 4; UNGA Res 2078 (XX}, 17 December 1965,
ARV OTS (XX, pars 4; UNGA Res 2202 (XX1), 16 December 1966, ARes2202 (XX1), pira 1 UNGA Res 2307 (XX, 13
Decernber 1967, AMRest2307 (XX, para 1; LINGA Res 2396 (XX X111, 2 December 1968, A/Res2306, para 1.

1 United Mations Dighal Library, YVoting Dats on UNGA Res 2396 of 1968,

* United Mations Digital Library, Yoting Data on UNGA Res 43550 of 1988,

B UNSC Res 473, 13 Juse 1980, S/Res'd 73 | 1980), pasa 3.

B As i relation bo the right of self=geterminntion in {he Chagar Advisory Opimion, p, 35, paras 151-153,
® Lew similasly Chugos Advisory Opdmion, p. 95, para 142,

I, “Fourth Report on Perempiory Norms of Generel Intemationnl Law (fus Cogens) by Dire Tlodi, Special Rapporteur’, 31
Fungary Z01%, ASCKAT2ZT, para 98,
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i, Apartheid under Anticle 3 of ICERD

26. The reference in the request o [smel’s adoption of ‘related discriminatory legislation and
measures’ also enfails consideration of the provisions of [CERD - a comerstone of the modern
system of international human rights law, Indeed, at least some of the political impetus behind
the adoption of ICERD itself emerged from the international community's deep abhorrence of
South Aftica’s practices of racial discrimination,™

27. In addition to its gencral regulation of racial discrimination, ICERD specifically addresses
apartheid in the following terms:

Sigtes Pavites pariicularly condemn racial segregetion and apartheid and snderiake 1o
prevent, prokibil amd eradicate all practices of this nature in territorics wnder their
jurisdiction 4

28.  lsmael ratified ICERD on 3 January 1979, There are no relevant reservations. It follows that
Israel is bound by the obligation in Article 3 to prevent, prohibit and eradicate all practices of
apartheid in teeritories under its jurisdiction.

B. The Definition of Apartheid in Custom and ICERD

29 The previous sub-section noted the existence of the prohibition of apartheid in custom and in
Article 3 of ICERD. This sub-section addresses the definition of apurtheid applicable o each
rule,

0. As to the customary rule, the farget of States’ condemnation throughout the 1960s- 19805 was the
racially discriminatory policics of South Africa. However, this practice do¢s not shed much light
on the meaning of the term itself. Similarly, ICERI does not provide & definition of ‘apartheid”®,
as prohibited by Article 3 of ICERD. For these reasons, it would be of particular value for the
Court to advise on the meaning of the prohibition of apartheid in international law. Clarity on the
definition would assist the General Assembly in performing its functions, It would also be of
great assistance to States in complving with their international obligations and in cooperating to
bring to an end any such practices by other States.

1. It is submitted that it is the definition of apartheid in the Apartheid Convention of 1973 that
applies to the prohibition of apartheid in customary international law and to Article 3 of ICERD,

32. The Apartheid Convention, which was negotiated and drafted in the United Nations’ Thied
Committee between 1971 and 1973, provides a definition of apartheid in Article 2:

For the purpose of the presesi Comvention, Tthe term the crime of apartheid”. which shall
melude similar policies and proctices of racial segregeation ond discriminalion ar practised
in southern Africa, shall apply to the foliowing infumon acts committed for the purpose of
extablishing and maintaining domination by one racial group of persons over any other
racial group of persons and systemanically oppressing them:

el hawrnberry, The fofernafiomy’ Convention e The Simiaanior of AN Formr of Hocion' ERvoriminanioon A L ooimesiory IfEIJlﬁj-
2

™ Article 3, ICERD.
" The Stute of Palestine scceded Lo CERID on 2 April 2014,



a. deniol fo a member or members of a racial prowp or grougs of the right 1o life and
liberty of person.

i by murder of members of a racial group or groups;

i by the infliction upon the members af a racial group or groups of seriouy hodily
ar wental harm, by the infringement of their freedom or dignily, ov by subjecting
them to torture or to cruel, imhuman or degrading ireatmeni or punishment;

iii, by arbitrary arrest and illegal imprisonment of the members of a recial group or
roups;

b. deliberate imposition on a racial growp or growps of living conditions calewlated fo
cause its or their physical destruction in whale or in part;

¢ any legislative measures and other measures calculaled to prevent a racial group or
groups from participation in the political, soclal, economic and culivral life of the
couwntry and the deliberare creation of conditiony preventing the full development of
such o group ov groups, in particular by denving fo members of a racial group ar
gronpy basic humen rights and freedoms, including the right to work, the right to form
recognized trade unions, the right to education, the right to feave and b retir ro their
countey, the right to.a notionality, the right io freedom of moverent and residence, the
right o freedom of opinion and expression, and the right fo freedom of peoceful
assembly and association;

d. ey measures, includimg fegiviative meayures, desipned to divide the population afong
racial fines by ihe creation of separare reserves and ghetios for the members of a vaclal
gronp or groups, the prahibition of mixed mareiages among members of various ractal
groups, the expropriation of landed property belonging 1o g racial group or proups or
fo members thereol

explaitenion of the labowre of the members of a racial grower o grous, in pariicalar by
sihmriiiing them o forced fabour;

iy

. persecution of orgonizations and persons, by depriving them of findamental rights and
Sfrevdoms, because they oppose dpart i -

33, For Staie Parties to the Apartheid Convention - numbering 109 States, including Palestine bt
not incheding Israel - this definition determines the applicability of the obligations set out
thergin, The Apartheid Convention ig, in essénce, a suppression convenlion — il requires Slate
Parties to suppress, discourage, and prosecute acts 1:|F11|:|11|‘|]\~t'i|:l.!'z That is, it gims o ensure the
eriminalization and punishment of the crime of apartheid.

34, To be clear, the argument is not that the Apartheid Convention — and its suppression obligations
— are binding on Isreel or any other State that is not a party to it. Rather, it is that this definition
of apartheid informs the scope of the customary prohibition and the obligation in Article 3 of
ICERD. Each will be taken in tum,

. The Rel ¢ the Definition in Article 2 of the Apartheid C ion ta the Prohibitian of

" Article 2, Apartheld Convention.
¥ Article 4, Apartheid Canvendion.
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35

36,

I

3.

ii.

19,

41,

To take the customary prohibition first, the Third Committee of the United Mations' work in
drafling and adopting the Apartheid Convention was part of the same programme of legal and
political work that led o the crystallization of the customary rule. In this respect, the Preamble
to the Apartheid Convention refers explicitly 1o the condemnation of apartheid in Resolutions of
the Genersl Assembly and Security Council thot were critical o the crystallization of the
Ccustomary rule.™ As Jackson notes:

There ix no evidence indicating thal States had in mind two concepis in thix process—ithat i,
ane definitlon in relation to the crvstallizing cusiomary prohibition binding Stares amd
amother, differert definition for the affempt af criminalization in the Aporthe ld Comention -5

In other words, the definition of apartheid set out in the Apartheid Convention entails what
Slates understood themselves to be condemning in their practice that forms the basis of the
customary prohibition.

Moreover, within the Third Committee of the United Nations, the definition was adopted in
1973 by 38 wotes to 3, with 21 shstentions.™ This represents a sufficiently general and
representative understanding among States of the term's meaning ot the time. In addition, there
has been no recent, general practice of States which may have since provoked an evolution in the
lerm's meaning.

On this basis, the definition of apartheid i the Apartheid Convention s applicable to the
customary prohibition.

Article 3 of ICERD

The same is true in relation to the reference to apartheid in Article 3 of ICERD. ICERD entered
into force on 4 January [969, In negotiating the Apartheid Convention between 1971 and 1973,
il is clear that Statcs also had in mind their pre-existing treaty obligations under Article 3 of
ICERD. This is evident in the Preambles of carlier drafts of the Convention submitted by
different States in 1971 and 1972 ™ as well as in the final text adopted in 1973, That final ext
explicitly refers to the obligation under Article 3 of ICERID on State Partics to “prevent, prohibit
and eradicate all practices of this nature in territories under their jurisdiction, ™

For this reason, it 5 correct to understand the Apartheid Convention as an instrument aimed at
the criminalization — wsing the same definidon of apartheld — of practices addressed by Article 3

"' Preamble, ICERD:

hrerving tr il Genvrad Assembly of the United Notloms bhas adomied a monber of resolutions Jn which the policles
ard praviives of aparfbeid are condemned ps o crime against iwananiy

(Mwerviag it phe Secieity Comactl hoy emphasized tha apertfeid and Dix confiamed infensification aad sxpomion
serimly alvtart i reates Infersaional peace amd souriy

" Jackson, ' The Definition of Apartheid in Customary International Law and the Intemational Convention on the Elimination of
All Farms of Racial [Mscraminalion® [Eﬂﬂ'ln T IEE.{} Hil, 5310

" UNGA, Report of the Thisd Committee {Part 1), ‘Deafl Convention on the Suppression and Punishment of the Crime of
Aparheid®, 19 Movember 1973, AMG2330Add. ], para 28

i LISEIA Thend E.'n:m'lhl.-uu, Crurrezn amd Llmion of Soviel Sacialis Ilr_'p1.||1|im'. dreafl of o Comvertion on ke furppression wmd
piufiishement of the erime of aparthedd”, 28 October 1971, ASC 3L IHTI,

T UMNGA Third Commitiee, “Guinea, Migeria and the Unlon of Soviel Sociallst Repubdics: revised draft Convention on the
suppression and punishment oF the erime of apartheid®, 24 October 1972, AT 1242 Rev. |

* Proumble, ICERI
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of ICERD,™ For those States that were parties to ICERD at the time, FJ'!IE; entails subsequent
practice that contribuies 1o ‘the clarification of the meaning of a treaty’,” as a supplementary
means of interpretation under Article 32 of the Vienna Convention on the Law of Treaties."' As
the ILC moted in its recent Conclusions on Subsequent Agreements and Subsequent Practice in
relation (o the Interpretation of Treafies:

A subsequent praciice ay o supplementary means of inferpretalion wnder article 32 conststs
enf conduct by vre or more parties tn the application of the ireary, offer ifs conclision, "

41. As set out previously, within the Third Commitiee of the United Nations, the definition of
apartheid set out in the Apartheid Convention was adopted in 1973 by BR voles to 3. with 21
abstentions. Many of the States voting in favour of the definition were, at the time, State
Parties to ICERD — and this votle should be understood as conduct of those States which
indicates their understanding of the meaning of the term “apartheid’ in Article 3 of ICERD.
Moreover, there appears to have been no atiempt by other State Parties to ICERD to establish an
alternative definition.

42, Since 1973, there has been no peneral Slai:: practice in relation to the meaning of Article 3 of
ICERD that employs a different definition.” Moreover, as discussed in the lollvwing paraeraph,
the drafiing and adoption of the Rome Sttute of the International Criminal Court did not afTect
the definition of States’ pre-existing trealy obligation in ICERD. Finally, as to any practice of
the Committee on the Elimination of Racial Discrimination itself, as opposed to States,
Thomberry notes that “clearer specification of the meaning of apartheid has hardly been
forthcoming in [CERD Committee] practice”, ™

41,  In sum, the definition of apartheid in the Apartheid Convention of 1973 is applicable (o the
obligation under Article 3 of ICERD of all State Parties *to prevent, prohibit and eradicate all
practices of this nature in territories under their jurisdiction,”

==

T

=1
:

" Juckson, “The Definition of Apartheid in Customary Intereational Law and the Iniernational Convention on 1he Elimination of
All Forms of Racial Discrimination” (2022) 71 1CLG R3], 841

Conclugion T2, 1LC, *Drall conclusiona on sobaeguent agreemients aod subsequent prsgtice bn redation 1o ise Interpretation ol
lrEaliL'.'l_. wilh commenlaries’ {HHI'H LI YILE.

! Articke 32, Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980} | 155 UNTS
LN

" Conelusion #3), ILC, “DvElt conclesions on subsequent agreemments and subsequent practice in refatlon to the interpretation of
Lreaties, with commersried’ (J008) 113 ¥ILC. The Cormmpmarics speciiy — para 15 - that:

This, “swbsequend prociice” fo the brood sense (under anticle 22} covers amy apication of dwe ireary By ane o more
(bt ot oll} pavtfes. 1 con Take wviour forms, Swolr “conduct Bp owe oF miore parties im e application of the reany”
oy, in particwlar, comsist of o direct application of the freary fn question, comducd that i alivibinabfe fo o Siate party as
drel exppalicetion of tne dredly, @ shatemend or o fudfcial peoramcemsat regoarding iy inferpre itian or agpdication,

T UNGA, Report of the ‘Third Commiitee {Pert 113, "Orafi Convention on the %uporession and Punishment of the Crime of
Aparibeid”. 19 Movember 1973, AS23VAL 1, para 28,

* In s Interstate Communicativn pursuant to Article 11 of ICERD, the State of Polestine adops the view asticulated in this
writlen statement — that the Apartheld Convention “provides the best delinition for the purposes of inlerpreling A 3 ICERD®
CER, ‘Commuanbcation submsied 1o the Cormitice on the Elimination of All Feems of Racial Dischimination by the State of
Polestine pursount to Article 11 of the Intermationol Convertion an the Elimination of all Forms of Racial Discrimination”, 23
Agri| 2008, ICERDISC-20183, pars SH6,

 Thomberry. The Inferaatiomal Cormention an the Elimination of AN Farme of Racial Divcrimiaation. A Commenlary {2016)
216,
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44. To conclude, it may be noted that the Rome Statuie of the Inmternational Criminal Court
recognises "the crime of apartheid” as a crime against humanity under Article 7. Tn Article T{2)
it defines the ‘crime of apartheid’ as:

.. infnemane aels of a character similar fo those referred io in pavagraph |, committed in the
context of on institulionalized regime of systematic oppression and domination by one rocial
prowp aver any other vacial group or groups and committed with the infention af maintaining
that regime.

43, This definition, which relates to individual criminal responsibility under international law, is
quite similar to that prescribed in the Apartheid Convention. In relation 1o the definition of the
prohibition of spartheid in custom and Article 3 of CERD, a key point is that there is no
evidence that States, when negotiating and drafting Article 7 of the Rome Statute, understood
themselves o also be pulting forward an interpretation relevant to the customary rule or Article
3 of [CERD.™ For that reason, the content of the ohligations binding States remains unaffected
by the adoption of a slightly different definition for the purposes of individual criminal
responsibility under the Rome Statute.

46. Nonetheless, given the similarities between the two definitions, any clarification that the Court
can provide on the meaning and application of the customary rule and Article 3 of CERD will
also be of particular value to the interpretation and application of the Rome Statute.”

iv. Apartheid in Additional Protocol | to the Geneva Conventions

47. For completeness, Namibia points out that under Article 85(4)(¢) of Additional Protocol 1 to the
Geneva Conventions, apartheid is considered a grave breach. The Commentary 1o the Geneva
Conventions indicates that acts of apartheid were already prohibited as outrages upon human
dignity and grave breaches under the Geneva Conventions of 1949 Nowbly, the Fourth
Creneva Convention is directly binding on Israel as & State party to the Convention and is also
binding as customary international law.

C. The Scope of the Prohibition of Apartheid

48, Having addressed the existence and definition of aparheid in relaton to the rule-binding States
in customary international law and Article 3 of ICERD, the present sub-section addresses each
rule's geographical and territorial scope.

49, First, although these rules were penerated by the internationsl community's response to the
practices of a particular State, there is no reason o think that their geographical scope of
application is limited to either the territory of South Africa or the region of southern Africa '®
Moreowver, their application is not limited to the commission by a particular State — South Afnca

2 Juckson, *The Definition of Apariheid in Costomary Insernational Law und the International Convertion on the Elimination of
All Forms of Reclal Discrimination® (2002) 71 1CLO 831, 844,

" In its rufing of § February 2021, the Pre-Trizl Chamber of the 10C held that the Court may exerciae s eiminal Jurisdiction in
thee Siiwailorn fa Paleriime, ard thit the ferritorial scope of thls jurisdictlon exiends w *the erdiones oceupded by larael gince 1967,
namely Goen and the 'Wiest Bank, including East Jensalem': 10C, “Decislon on the *Prosscution recuwest pursuant 1o sriicks 193)
for o ruling, ¢n the Court®s tesritorial jurisdicion in Palestine”’ (Pre-Trial Chamber |, Do do 1CC-000 18, § February 2021 50 64,

" Bandor et al, “Commentary on the Additional Protocols of 8 Jume 1977 o the Gereva Conventions of 12 August [ 949° { [958,
paras 3313-3515.

" This is further confirmed by the Rome $intule, which amits any reference o soathern Africe in its definfion of apanbeld ax 2
crame Apaingt huranily,
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— in a particular period, The prohibition on apartheid is & fundamental principle of the
international legal order, confirmed by the near-universal ratification of CERD and, as noled in
Section ¥V of this written statement, its peremptory status under gencral intemational law. The
rules bind States in general, in accordance with their respective characters — aff States for the
customary rule and State Parties to [CERD for the treaty rule.™

50. Second, both the customary rule and the rule in Article 3 of ICERD apply extraterritorially and
in situwations of occupation to which the rules of internationa] humanitarian law are applicable:

a. As 1o the customary rule, this is evidenl in the facl that the intemafional communily’s
denunciation of the negime in South Africa’s practices extended to its imposition of
apartheid in Mamibia. The General Mst:mhl:.- for instance, repeatedly condemned these
extraterritorial practices, both prior to"" and after the termination of the League Mandate in
1966.” Likewise, the Security Council condemned ﬂ!l: measures taken by South Africa to
enforce its policy of apartheid bevond its borders.™ Mareover, in the Namibia Advisory
Cpinion, the Court held that South Africa’s implementation of apartheid in Namibia
?qnn.slitulﬁj ‘a flngrant viclotion of the purposes and principles of the Charter® of the United
Hlizns,

b. As to Article 3 of ICERD, the text itself entails an obligation on State Parties ‘to prevent,
prohibil and eradicate all practices [of apartheid] in ferritories under their juvisdicrion,” In
the practice of ICERD, this straightforwardly includes situations of occupation,™ as in the
present proceedings. This is in ling with the consistent jurisprudence of the Court, which has
repeatedly confirmed the extraterritorial application of international human rights law,
incliding in simuations of oceupation to which intemational humanitarian law is applicable.™

51.  That Article 3 of ICERD on apartheid applies to sragl’s policies and practices in both 1srael and
the Occupied Palestinian Territory is further established in the Concluding Observations of the
CERD Committee to [srael, in 2019, There the Commitiee in paragraph 23:

Draws the State pavty's attentfon to {5 peneral recommendarion 19 (1993) concerning the
preveniion, prohibitian and eradication af all policies and practices af rocial segregation
and apartheid, and wges the State parly to give full effect to article 3 of the Convertian ta
eradicate all forms of segregaiion between Jewish and non-Jewish comnrunities and any such
pofivies or praciices which severely and disproportionately affect the Polestinion population
in fsrael proper and in the Oceupled Palestinian Twn'mr}'.i?

" See further CERD, *General Recommendation XIX: The #revention, Prohidition and Eradication of Racial Segregation and
Apartheid®, AS0E [ 1995) pam 1.

" UNGA Res 2074 (XX, 17 December 1965, A/Res/2074, para 4,

" See alo Report of the Committee on the Elimination of Racal Diserimination, UN GAOR, 26th sess, Supp No 18, A/8418
{ TN 36 Nawdbla Acfvizery Opdnlon, paras 130-13 1

T UNSC Res 262, 23 July 19740, $/Res/282 (recital 2),
™ Namibia Advizory Opinlan, para 131

" Thornberry, The futernationa! Comveniion on the Efination of AN Forms of Roacla! Discrimination: A Commentary (2006)
435,

= Wall Advlaoey Cipinion, p. 156, paras 16, 111; Armed dethvittes om the Teerltory of the Congo (Democraile Republic of the
Conga v Upandal, Sedement, LOS Reporis 2005, p. 168, para 216

i CERINCISEACO 71 Cormmitiee an the Elimination of Bacial Discnmirsatinn, ':..-I:I-rll:|'|.|ll-ll'li_ phservations ¥oservalions on the
combined seventeenthCombined Seventeenth o ningteenih reportsMineteenih Beports of Bsracl (12 Decembes 2009 , 27 January
2020, CERDVCASRACCN I T-19, para: 23,
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32. Significantly, the observations point to policics and practices of recial discrimination,
segregation and apartheid as affecting the Palestinian population across two jurisdictions, both in
Israel and the Occupied Palestinian Territory. Further, the CERD Committee has established a
Conciliation Committee to examine violations of Aficle 3 including “policies of mcial
segregation and apartheid” between the Siate of Palestine and lsrael.™

IV. PRACTICES OF APARTHEID AGAINST THE PALESTINIAN PEOPLE

53, This section applies the prohibition of apartheid in custom and Article 3 of ICERD 1o the
situation at issue in these proceedings. To reiterate, each of these rules, whose definition is
provided by Anticle 2 of the Apartheid Convention, is binding on Israel and is applicable within
territories subject to its jurisdiction, including the territory inside the Green Line (lsrael proper),
the Occupied Palestinian Territory, and the occupied Syrian Golan. In relation to the latter,
Namibia draws attention to the similarity of lsracli policies and practices lowards Syrians
therein, including prolonged occupation, illegal sentlements and annexation, denial of the right of
return, and other discriminatory measures,

54. MNamibia notes that there is no constraint within the General Assembly's question limiting the
examination of apartheid to the Occupied Palestinian Territory alone. In particular, Namibia
draws attention to the use of the conjunctive ‘and” in the phrasing of the request — ‘and from its
adoption of related discriminatory legislution and measures — as presenting a separate standalone
question. Namibia respectfully reguests consideration of discriminatory lsracli measures with
respect of the Palestinian people as a whole.

55.  In this respect, Namibia submits that Isracl 1s in breach of its obligations under the customary
prohibition of apartheid and Article 3 of ICERL), It has imposed a system of apartheid on (i)
Palestinians within the Occupied Pelestinian Temitory, specifically, and (i) the Palestinian
people, as a whole.

a. Sub-section A sets out an overview of the elemenis of the prohibition of apartheid in
international law.

b. Sub-section B addresses its material elements. It submits that Israel's practices fulfil, in
particular, the material clements set out in Articles 2(c) and 2(d) of the Apartheid
Convention. They entail inhuman acts committed against Palestinians in the Occupied
Palestinian Temitory, specifically, and the Palestinian people as a whole,

c. Sub-section C concems the question of racial groups. It submits that Israel’s practices are
being committed against a racial group, as required by the definition of apartheid. The
relevant group is (i} Palestinians in the Occupied Palestinian Territory, and (i} the
Palestinian people, as a whole, comprising Palestinians who have been frapmented in the
Oceupied Palestinian Territory, Palestinian cltizens of Israel, and Palestinian relugees and
exiles). Moreover, these practices are undertaken for the benefit of another racial group -
Jewish Israelis in the Occupted Palestinian Territory and in Israel.

* CERINCYIO0S, Intor-state communication submitted by the State of Palestine aoainst [seacl (12 Docember 20149) pusa. B
2., avgilnhle al: Pt psctvew ol orpsiiesde ful e Dosuments’H R Badics! CERD
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d. Sub-section D discusses the specific intent requirement of apartheid. It submits that
Ismael’s practices were and are being commitied with the specific intent of the wrong of
apartheid.

A, Elements of the Prohibition of Apartheid

56. In accordance wilth the definition sel oul above, three clements make wp the prohibition of
apartheid in custom and the rule in Anicle 3 ol ICERD:

a. First, the State - through its organs and agents - musl commit one or more of the inhuman
acts of apartheid, as set oul in Articles 2{a)(l) of the Apartheid Convention. In many
instances, these cnumerated inhuman scts entail violations of fundamental rights and
freedoms protected by international law, This may be understood as the material element
of the wrong of apartheid,”

b. Second, these inhuman acts must be committed against a racial group or members of that
racial group.””

¢. Third, the State — through its organs and agents — must commil these inhuman scts *for the
purpose ol establishing and maintaining domination by one racial group of persons over
any other racial group of persons and systematically oppressing them®, as set out in Article
2 of the Apartheid Convention, This may be understood as the specitic intent clement of
the wrong of apartheid.”

37, In relation to these elements, the Court has before it the extensive laciual evidence provided by
the United Nations Secrctariat, and will also have detailed factual evidence provided by
participanis in these proceedings.

58. 'This section draws attention to factual evidence of cemain specific policies, practices, and
statements that together demonstrate that the threshold of the prohibition of apartheid has been
met. Almost all of the material referred to below is included in the Sccretariat’s dossier, and
comes from an official United Nations body or institution. Any other materials referred 1o are
readily available online, including the reports of Palestinian, [sracli, and international non-
povernmental organizations that have addressed the issue of apartheid in the Occupied
Palestinian Territories in detail, ™

" See analogously Appfication of the Convention on the Prevestion and Punithesct of the Ovime of Genecide (Bosmia and
Herzegavimg v, Serbia and Momencgral, Sudgmend, |, C.0 Reporie 2007, p, 43, parps 276, 319 in relation $o the material element
ol geneeide.

**The inhuman st set out in Article 201 of the Apartheid Convention ks nat limited to commission against the racial group or it

meimhers: | Perscoution of ofganizaisons and persons, by depriving them ol Tundamental rights and (reedoms, becavse they oppese
npartheid,”

" See analogously Bovmia v, Serdia p 43, para 187,

*2 B Tselem, “A regime of Jewish supremacy from the Jordan River to the Mediterrancan Sca: This is apartheid” {Position Paper,
12 Junuary 20217 4 Al-1ag, "lsmeli Apartheid: Tool of Zionist Settler Colonialism® {20220 9% 110, Heman Rights Watch, 'A
Threshild Crossed: [sraeli Authoritics and the Crimes of Apartheid and Persecution” (Report, 27 Apnl 2021} 176183, Amnesty
International, “limel’s Aportheid againd Palestiniens: Croel System of Domination and Crime against Humanity” {Repon, |
Febreary Xidd) 1 [3-162;
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B. The Material Element of Apartheid

59,

60,

61,

bd.

63.

fd.

B3,

The commission by the State of amy of apartheid’s enumerated inhuman acts, &s set oul in
Article Z{a)-() of the Apartheid Convention, will fulfil the material element of the prohibition of
apartheid under intermational law,

The present sub-section focuses on two elements of the prohibition of apartheid. These are the
material elements in Articles 2{c) and 2(d) of the Apartheid Convention.

In passing, it may be noted that in the factual record before the Court, there is evidence of the
commission of other enumerated wrongful acts of apartheid. This includes extensive practices of
unlawful deprivation of liberty in breach of Article 2(a){iii) of the Apartheid Convention.™ It
also includes increasingly resirictive measures persecuting individuals who oppose the
imposition of a regime of apartheid, as set out in Article 2{f) ol the Apartheid Convention.™

Ihe Material Element in Article 2(c) of the Apartheid Convention

Article 2(c) of the Apartheid Convention categorizes as an inhuman act of apartheid:

Any leglslative measwres and aother measures calenlated fo prevent a racial sroup o groups
Jrom participation in the political, social, economic and culiural life of the country and the
deliberate creation of conditions preventing the full development of such a group or groups,
im particwlor by denying fo members af a racial group or groups basic human rights and
Sreedoms, including the right to werk, the right to form recogrized trade unions, the right to
education, the right fo leave and 1o veturn fo their coumiry, the right o a metionality, the right
I freedom of movement ond residence, the right to freedom of opinion and expression, and
the right to freedom of peaceful axcembly and arsociation.

Article 2(c) is at the heart of the international legal wrong of apartheid in that it captures the
systemic and structural ways that a State might prevent the flourishing and development of &
group.

Since 194K, lsrael has adopted laws, policies and practices aimed at fragmenting the Palestinian
people. The Palestinian people have been divided into a number of administrative ‘domains” or
proups,” with varying degrees of rights, with the purpose of separating and ségregating the
Palestinian domains from each other. This prevents the flourishing of the group, and in doing so,
denies the exercise of the Palestinian people of its fight to self-determination.

lzrael (a) has denied Palestinian refugees, displaced persons, and exiles their right to return to
their homes, lands, and properties since 1948 on the basis of their racial identity; (b)
discriminates against Palestinian citizens, for the benefit of Jewish nationals, including through
the period of military rule from [948 until 1966 and through ongoing racial oppression and
domination; {c} controls the Palestinian people in the occupied West Bank under the laws of

*! Artizle 2(a), Apartheid Convention reads: 'Diendnd 10 8 member ar members of a racind growp or groaps of the right wo Jife and
liberty of person: By arbitrary srrest and illegal imprisonment of the members of a recial group or groups” - see 1% Repont of
Special Repporieur Frumeesea Albanese, 31 September 2022, AfT1356, pura 59,

™ Article 200, Apartheid Convention meads: *Perstestion of organizations and persors, by depriving therm of fundamental rights
and [reedoms, beeause they oppose aparthedd’ — on which see Independent International Commission of Inguiry Report, 9 May
2033, AHRCISS22

® United Mations Economic and Socisl Commission fir Western Ausia, *lsmeli Praetices towards the Palestinian People oni 1he
Chicstion o’ Apartheid” (2017 UN Doe EESCWABCRYMITA, Sate of Palesting, [t 14 Apastheid: The Heality of larucl’s
Colonial Occupation of Pabestine (202 1) g 18, availablbe i g o ol potil s de Rl L0 s 20300 330, pdl]
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occupation; (d) treats Palcstinians in occupied Fast Jerusalem as ‘permancnt residents’, a
temporary and revocable residency status, and () treats the occupied Gaza Strip as an ‘encmy
entity” with severe repercussions on the Palestinians living there.

66, This strategic fragmentation has two underlying objectives: first, it prevents Palestinians {rom
collectively mobilizing against [sracl’s settber colonml enterprise; second, it ensures the
continuation of the setiler colonial enterprise by maintaining Israeli Jewish domination over the
Palestinian people, lsracl’s discriminatory laws, policies and practices starled with the
foundation of the State of Israel in 1948, and continued after the occupation of Palestinian
tlerritory in 1967, under military orders.

67. Mamibia maintains its position that lsrael's apartheid spans two junisdictions on both sides of the
Cireen Line  as & regime of domination over Palestinians in both Ismel and the Occupied
Palestinian Territory. At the LN Human Rights Council, Namibia stated:

If Israel continues to ignore calls Io put an end to ity illegal occupation, apartheid system and
related humean righis vielations, then this Conwneil must explore the possibility of estahiishing
a mechanism, to deal exclusively with Irraeli apavtheid practices against the Palestinian
peaple on both sides of the Green Line,™

68. Since 1948, [srael has adopted discriminatory laws, policies and practices against the Palestinian
people as @ whole, The content of these mceasures is described in-depth in the repons of
Palestinian, lsraeli and international hurman rights organizations, including Human Rights Watch
and Amnesty Intemational.”’

a. The Law of Return (1950} and the Citizenship Law (1952) provides thal citizenship
“shall be pranted to every Jew who has expressed his desire to settle in [sraet’ and ‘every
Jew has the right to come to this country as &n oleh’, while discriminating against the
Palestinian people indigenous 1o the land.™ Under lsrael’s Citizenship Law and the Law
of Return, every *oleh’, which is “every Jew” wha enters territory within lsrael’s control,

M.l.. l|.|I|r|u Tanat Mdevarmas Shi hiu]_n;g- EE 3ﬂ -‘IEI] Sce uLi-:'l Prosentalion of ﬂnpiurh. and Item: 7 Gﬂ":l‘.‘.‘d JJl‘.'b'lll.E 4-!51!1 |:'I"H}L1|.|'|E
A0tk Regular Sesshon of Human Rights Council (22 March 2022 Manlbia, Sde, Jewey Mika (at 32:00):

Namibiy fiether comsiders fhat fusinesses operating e the settlpments, may he compiicis in e comaoriceioe af woar
crimes il crimer against fmapnly, decluding apanteid by (seael ageinst te Palestinfan peopls

- ."'L||qu laracli .|'|.|:|ar|.|'I:|d loal of  Zionist ‘imlur Coloniakism {28 Movember El]ﬂ!:. availghle .  at

2021), auuilable ut: hehgpss el i ety ﬂ!.m:u_ﬂifu&umm-uhslmmklarnhﬂlmm_w _Eaﬂ.I_UEEﬂ_IHﬂ;IE’_t'_"IE Amnul:r
Intemational, lsrael’s Apaetheid Against Palestinians: & Look Intn Becades of Oparession and Domination {February 202325
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*shall become an [sraeli national’, again expressly omitting any provision for Palestinian
right of return. ™

b, The Absentee Property Law provides for the confiscation of Palestinian refugee property
from persons classified as ‘absentees’ or “persons who were expelled. fled, or wha left
the country after 29 November 1947, mainly due lo the war'.” This appropriated
Palestinian property was reallocated to Israel Jews under the Land Acquisition Law
(19533) in a mass settlement EI‘lI:E:I‘pI“iEE.?I

¢.  The Jewish settlement of land continues (o be enshrined in the Basic Law, Nation State
of the Jewish People (2018) which provides that "State of Israel is the nation State of the
Jewish people’ and limits the right to self-determination therein “to the Jewish people’,
while providing for the development of Jewish settlements as a national priority. Under
MNo 4 of the Budgets Law, the Minister for Finance can refuse public [unding o
instimutions that reject the existence of Israel as a “Jewish and democratic state” or that
seek to commemorate “lscael’s Independence Day or the day on which the siafe was
established as & day of mourning’, laws which directly discriminate against the
Palestinian population.™

69. lsreel's practices lowands Palestinians in the Occupled Palestinian Territory also violawe the
material element of the prohibition of apartheid, as reflected in Anicle 2{c) of the Apartheid
Convention. This may be illustrated with reference to the following measures and practices:

a. the establishment of settlements and their associated regimes;

b. the cxploitation of natural resources, and in particular, water resources throughout arcas
under Isragl’s contral;

¢. the control over cconomic and social development through restrictive zoning practices,
including discriminatory allocation of resources and services 1o the detriment of the full
development of the Palestinian people;

d. the infliction of disproportionate restrictions on Palestinians’ freedom of movement in the
Occupied Palestinian Territory and through the policy of denving Palestinian refugees,
displaced persons, and exiles their right of return;

¢ the failure to take reasonable measures to protect Palestinians from private violence
committed by settlers in the Occupicd Palestinian Territory;

f. the establishment of a wider context of a dual system of law in the Occupied Palestinian
Territory under which Palestinians® fundamental rights, including political rights of
assembly, opinion and expression, and association, are unjustifiably curtailed; and

g the denial of basic human rights and frecdoms to Palestinians, notably Palestinians in the
Gaza Strip held under illegal closure and siege.

s

Mutiorality  Law, 3712 1982, available st Bips: Cwwow kinessetpoy. Uvevicwdatalenslaw/kisd  national ity
—eng.pdf.

™ Article 15%(a) of the Absentees’ Property Law, 1950, provides that ‘it shall be lawful for the Custodian Lo sell the property to that
Drevelopment Authority,'

" Land Acquisition [Validation of Acts and Compensstion) Law (1953) See Adalah te Atoreey General and Cuatodisn
af Absentee Propery; lsrwel’s Sals il Pulestinian, aviilahle At: hbipsa s ailalah
Anglon/canentyicw TN,

= iNakba law® - Amendment No. 40 w the Budgets Foundations Law, 2011, available ut: hitpssiweow.odalah
sorpienlaw iy ie w496,
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T, Ficst, Isracl’s establishment and facilitation of the establishment of civilian scttlements have
continued unabated.™ In and of itself, this practice breaches the prohibition on transfer of a
State’s own civilisn population info ocoupicd territory under Article 4% of the Fourth Geneva
Convention, which is binding on Isragl. This has been widely recognized by the imternational
community, including b;'; the Security Council™ the General A!i'.'-':l.'.l'l'lhl:f'.,” and the Court in the
Wall Advisery Opinion.”™ Such practice also constitutes a war crime under Article 8(2)(b)iviin)
of the Rome Statute.” Beyond this, the wider project of the settlements as a whole — and the

legal regime that surrounds them — prevents the full development of Palestinians as a group.™ As

the Independant International Commission of Inquiry Report concluded in 2022:

The extoblistment, maintenace and expansion of fsraeli settifements throughou! the West
Bank, including in East Jernsafem, has fragmented ond isolated Polestinians from their
fandy and other Paolestinian communities. The Commission emphagsizes that wherever
.mﬂfﬂ;i“cm.i are located, they have a cascading impact on Palestiniony throughout the West
Bk

Tl. Seccond, Isrpel’s practices in relation to the exploitation of natural resources prevent Palestinians
from full participation in economic life and prevent their full development a5 a group. These
practices also entail an infringement of the right of the Palestinian people to permanent
sovereignty over their natural resources ™ and excesd any possible justification aceruing under
the law of oecupation.” To focus on one resource — water — the same Independent Intemational
Commission of Inguiry Report found that: *Israel has taken control of all water resources in the
West Bank and has heen using much of the water for its own purposes.”™ This has directly
affected the economic potential of Palestinian agriculture™ and broader cconomic development
as a group. The guestion of access to water is also addressed in more detail by the United
Mations High Commissioner for Human Rights in their Report to the Human Rights Council of
2021, This Report illustrates how *Tsraeli oceupation policies and practices negatively affect the
enjoyment of human rights of the Palestinian people in terms of rights to safe drinking water and

™ Independent Intermational Commission of Inguiry Report, 10 Septomber 2002, A/TIA28, para 25 Fifth Report of Specinl
Rapportear Michael Lynk, 22 QOctober 2020, AMTS'332, para 14 noting thet: *In 2000 alone, el ks approved or advansed maoee
tham 12,1530 seubement homies, making it the single highest rale on recont slnce 2012, when such llgures stasted 1o B2 recosded by
Peace T,

¥ B UMSE Resdutbon 448, 22 March 1979, SReidbe; UNSC Resolution 465, | March 1980, S/Resd63%; UNSC Resolutian
2334, 27 Dieeembes 2016, SRex2334,

™ E.g. UNGA Resolution 77126, 12 December 2022, A/Res/ 777124
™ Wall Advisory Opinice, p. 156, pary 120,

" The wor crime sct ot in Article B 2)(b(viii) wes explicitly referred to in the 1CC Prosecutor's 2020 Request for a ruling oa b
Cowsrt™s territerin! furisdiction in Palesling — see JOC, "Proscowtion request pursiant to article 193 for a raling on the Coart's
territorind jurisdiction in Palestine” {Pre<Trial Chamber 1 Doe Mo I0C-01008, 22 January TR0 para, 95

™ The settlement project and s assoclsied practices also violate the right of the Palestindan pecple 1o sel=determimation — on
which, sce UINGA Resolution 2623 (R, 24 Cetober 1970; Walf ddbvisory Opinfoa, p. 156, paras B8, 123

" Independent Inlernationnl Commission of Inquiry Report, 14 September 2022, ASTT/324, para 30

" ban LINGA Besolutlon T3 A7, 22 December 2022 AMBesTTART, pare 1 The Cienerm] Assembby: “Reaffiroms the malienahle
rights o the Palestinian people and of the population of the cecupled Svefan Ceolan over their matural resources, Ineluding Land,
warler and enerpy resowrces', ond foundatbonally UNGA Resolutbon 1803 (XVIL 14 December 1962, ASTRO3 (XN

¥ Article 35, Hague Regulations (1907), See also Artigle 11, ICESCR; Committer on Economic, Socinl and Cultural Rights,
“Cherperal Commenl Moo 15 = The Bight o Waler', 2002, EC 12200201,

*= Independent International Commission of Inquiry Report, 14 September 2022, ASTTAE, para 35
* Independent Infernational Commission of [nquiry Reporl, 14 September 2022, ATTI28, paras 72, 74




sanitation in the Oecupied Palestinian Territory, including Fast Jerusalem.™ In addition, in its
Concluding Observations on lsmael's Fourth Periodic Report, the Committee on Economic,
Social and Cultural Rights urged lsrael to:

cease the destraction of Palestimian weler infrastructure and ensure thal Palestinians henve
aceess to syfficient guandities of safe and clean drinking warer.™

72, Third, Israel exercises conirol over the economic and social development of the Palestinian
people through an extensive system of planning and zoming within the West Bank.™
Applications for building permits are commonly rejected. ¥ and *lsraeli military application of
land, zoning and property rules in East Jerusalem and the West Bank discriminatorily benefits
israeli Jewish settlers and significantly disadvantages Palestinians.”™ The system of plarning
and zoning provides for house demolitions for unlicensed constructions in Area C. and along
with punitive house demolitions and the creation of coercive environments,” has forced the
widespread and systematic transfer of Palestinian population. Between 2009 and July 2023,
OCHA recorded that Israel destroyed 9,629 struclures forcing the displacement of 14,051
Palestinians.” Indecd, in its Concluding Observations on the Fifth Perlodic Report of [srag] in
2022, the Human Rights Committee observed that “the restrictive zoning and planning regime in
the West Bank makes it almost impossible for Palestinians to obtain construction permits.”' The
practices entailed in this control amount to the deliberate creation of conditions preventing the
full development of the Palestinian people. They also hsve severe effects on the right of
Palestinians to work, as protected by international law.™

73, Fourth, the Mreedom of movement of Palestinians is restricted through the imposition of a
coercive system of checkpoints and searches, including of women and girls.™ [n its collective
application and disproportionality, this coercive system exceeds any possible justification arising
under international law.™ In addition, in his 6" report to the General Assembly, Michael Lynk,
the Special Rapporteur on the Situation of Human rights in the Palestinian Territories Occupied
Since 1967, noted how this system of checkpoints and roadblocks ‘continuefs] to effectively
obstruct Palestinians” access (o other rights and services, including health, education and

™ Report of the United Nations High Commissioner for Humar Rights, Allocation of Weter Resources in the Occupied
Palestinign Terrilory. including East Jerusalem, 13 Oviober 2021, AHRCSR/4E], para 3.

* CESCR, Concluding Olbservations oa the Fourth Periodic Repart of [srael, 12 Movember XN S, BT, |VISEACOA, para 47,
* Independent International Commission of Inguiry Report. 14 Seplember 2022, ArTTA28, paras 41, 42:

Permity are ravely given o Palextiviars for beilding residemtial sirvetures or strucivees for economic aefivifies, oF fio
develop infrastruciire. Over the Weyear peviod lasting from 2008 {o 2008, only abowt I per cont of applications for
consiricion pereills was agproved fn 2009 god 2000, 32 plavit and peemils for Palestinians weee approved ord 311
ians weew Fefected wirlle the Clvld Adwmbrisieanion of ferael appvoved gl for T, 008 amifls fn Dergeli setiemenli

* 4" Repart of Special Rapporteur Michael Lynk, 2§ October 2019, AT4:507, para 15,
o Beport of Specaal Rapporieur Michadl Lynk to the [uman Rights Council, 2022, A/HRCAXET, para 50,

"™ (CHA, Coercive environment intensified an herding Communities in souther Hebron (17 December 20173, available ar:
It s e s hanpt g el goergiv e -environimend-imensilied-eeding-communitics- southem- e bron.

L OCHA, Data o0 demolition  and di:pﬂﬁtnnunl i the Wesl Bank {l?ig_un.:u as of 15 Ju|}- Z23Y, avarlable i
et e sy et et el ion.

" Human Rights Commilies, Concluding Observations on the Fifth Periodic Report of lssacl, 5 May 2022, CCPRACISR/COVS.
para 42,

" On the conteni of the riphi, see Commitiee on Econombe, Socal and Cultural Rights, Geoeral Comment Mo, TH, the Right o
Work, 2005, EAC, | 20607185,

" Independent International Commission of Inquiry Report, 14 Sepember 2022, A/77/328, paras 53, 59,
M Article 12, ICCPR.



work.™ This is an extension of the specific finding of the Court in the Wall Advisory Opinion,
where the Court identified the effects of the separation wall on Palestinians” rights to freedom of
movement, as well as their access to health services, education, and water.™

4. Fifth, in breach ol its duties a5 an occupying power as well as its protective duties under
international human rights law,” lsracl has failed 1o take all reasonable measures to protect
Palestinians from violence committed by settlers, often providing protection and support to the
seltlers committing such violence.™ This has led to an ‘atmosphere of impunily surrounding
attacks by settiers’,” which itself contributes to the inability of Palestinians 10 exercise basic

freedoms as gunranteed by international law,

75.  Siuth, these specific practices ke place within & wider context of a dual system of law which
provides privileges to the Israeli settlers illegally present in the OFT and denies the human rights
of the Palestinian people.’™ lsrael undertakes mass arbitrary arrests and imprisonment of
Palestinians, incleding an extensive practice of administrative detention without trial," that
breaches what might be justified under its derogation to Anticle 9 of the International Covenant
on Civil and Political Rights™ It imposes severe limitations on the rights of family
reunification,"™ The Palestinian pt:ﬁ'}l:’s freedom of assembly, opinion and expression, and
association is severely restricted'™ in a systematic and collective way that entails a
disproportionate limitation under international law,'™ Moreover, there have been severe attacks
on the political freedoms of the Palestinian people, including civil society,'™ This has included
legislation targeting the civic space, including the wse of counter-terrorism legislation,
haiussrlr}gm of human rights defenders, and collective punitive measures by Israel as occupying
pOwWer.

T6.  Seventh, lsracl’s policies and practices in the Gaza Strip have serious detrimental conseguences
for Palestinians. The denial of freedom of movement, including preventing and delaying access

** 6" Repart of Special Rapparteur Michael Lynk, 22 Ogtober 2021, AST6/433, para 13,
Wl Acvisary Opimicr, p: 156, peras 133, 137,
" Article 43, Hague Regalations {19071 Anicle 6, IOCPR: Human Rights Committee. General Comment 36, para 21,

o Independent Internatiomal Commission of Inguiry Heporl, 14 Seplember 2022, ATWIZR, par G f Ly Report of Specind
Rapportewr Michae! Lynk, 21 October 2009, AT4407, para 13; 5" Repont of Special Rapporiour Michael Lynk, 22 Ocieber 2021,
AT 433, paras 1619, Report of the Special Commines, 29 September 2001, ASMGI60, pares 2524

" 6" Heport of Kpevial Rapporieur Michoel Lynk, 22 Oetober 2021, ASTEY33, para 1% See also [Human Rights Commitiee,
Concliding Chservations on the Fifth Pericadic Beport of Ismel, § Moy 2022, CCPRACASRACING, para 24,

Independent Imternational Commission of Iequisy Report, 14 Seplember 3022, ARS8, pama 47 Reporl of Specind
Bapporieur Michae! Lynk 1o the Human Rights Counell, 2023 AHRCMHET. paras I8-435.

"1™ Ripart of Special Rapportour Francesea Albanese, 21 September 2022, AT7/356, para 59,

"% Om the limits to derogation, Human Rights Commitiee, General Cormment Mo, 29 States of Emergency [HM)
COPRAC T Rey, 14Add 11,

" Commities on the Elimination of Recial Discrimination, Conclsding Observations on the Combined Sevenieenth o Nineteerdh

Reports of [eeael, 27 January 2020, CERDNCISRACOY1T-19, pary 24

"™ Independent Imernational Comenission of Inguley Repoel 14 September 2022, AT7I28, para 47 4" Reporl of Special
Riagpocieur Micheel Lynk, 21 Cetober 2009, ASTS00, parn 15,

" Articles 19,21, 23 1CCPR:
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to medical appoiniments for chemothérapy and other reatments, ™ as well as the prevention of

the besieged occupied population from accessing basic humanitarian supplies including the
provision of adequate fuel supply, electricity, water and sanitation, amount to collective
punishment, This was affirmed by UN Special Rapporteur Michael Lynk, ™ and entails a
violation of Article 30 of the Hague Regulations and Article 33 of the Fourth Geneva
Convention,'"”

77.  These measures and practices constitute an institutionalized systemn where two groups of people
subject 1o Israel’s jurisdiction are treated in radically differemt ways.''' As the Committee on the
Elimination of Racial Discrimination found in fts Concluding Observations on the Combined
Sevenicenth to Nineteenth Reports of Iseael in 2019, there are two groups within the Occupicd
Palestinian Territory:

TW Tha iive on the sawie ferriory bt do mol enfoy elther eguad gse of roads oand Rfrasfeuciuye
or equal acoess T bosic vervices, Tamds and water resources. Such seperabion is maferuiized
by the implementation of a compleéx combination of movemen restricitons consisiing of the
Wall, the settlements, roadblocks. milifary checkpainis, the obligation e uve separale rocads
and a permil regime... e

78. Similarly, carlier this year, the Human Rights Council called upon Israel, as the Occupying
Power:

To take immediale measures fo prohibit and eradicate all pelicies and practices that
dizcriminate against and dispraportionately affect the Palestinian population in the Cccupied
Palestinian Tervitory, including East Jerusalem, by, inter alia, putting an end (o the syxstem of
separate roads for the exclusive wse of lsraeli setilers, who reside illegally in the said
fereifory, the complex combiretion af movement restrictions consisting of the wall
rFoadbiocks and a permit regime that only affects the Palestinian papulation, the application
af @ hwo-tier legal svstem that has facilitated the establishment and consolidation of the
settlementy, and ather violations and formy of institutionalized discrimination.'”

79. In sum. in relation to Aricle 2(c) of the Apartheid Convention, [sracl's legislative and other
measures constitute, in particular through the vialation of fundamental rights protected by
international law:;

"% National Likeary of Medicine, Comparative survival of cancer patients requiring lsraeli permits to exit the Gazn Sirip for health
CAME; A retrospective cinhinrt study from H0E i 207 (2021}, aviilable af
hiaps:www nche.nlm.nib. gov/pmeinicles TMCR | 72025,

PR UM OHCHR, larsel's collective punishrment of Palestinians fllegal and an affront to fustice: UN expert (17 July 20300,
available  ab:  lftps:wwew obchrorgfenfpress-rel easea 02 V0 T arpels-collective-punlahmae ni-palestinians-illegal -and-afTront-
justioe-un,

" The Report of the Palestinian NGO, Al Mezan, considers that Tsrael’s policies: *[D lemonsirate Tsroed"s intent 10 separsie sl
divide Pabestinians and re=engineer the demographics of the entire Palestinian population in onder t assen its doamination gver
them. As a sealed-oiT enclave, fragmented Troam the rest of the GIFT and contredled by Tareel within s apanbeid system, Caca (s 2
girlp of lund thal can be likesod (o o South African Bentistan' - The Gees Bamugtan: [seael] Apartheid in tlbe Gues Strip (2021) -
nvaitable ot higps:/reliciweh, intrepoit/oceupied-palestinion-terilony gaea-bamustan-isracli-apanhelil-gazs-srip. See also Human
Rights Waich, A Threshold Crossed lssachi Authorities and the Crimes of Aparibeid and Pessecution {20210 p. ¥3-77, 128-14 -
ivaikable o hipsdhyww o aeedsites el Tes'medio_202 104 0sne]_palesiinet21_weh_ (sl

"' Repant of Special Rapporieur Michael Lynk to the Human Rights Council, 2022, AIRCAWET, paras 18-45,

" Committee oo the Elimination of Racial Discrimination, Coneluding Ohservagions on the Combined Sevenieenth 10 Ninsteenth
Reports of lsrael, 27 Jaraary 2020, CERIVOASRACON T-1, para 22

" Human Rights Council, lsreli settlements in the Occupicd Pabestinian Territory, including East Jerusabern, and in the occupied
Swrian Golan, 20 April 2023, AAHROHex'S338, para Te),
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a, measures caleulated o prevent Palestinians in the Occupied Palestinian Territory and the
Palestinian people as a whole lrom participation in political, social, economic and
cultural life; and

b. the deliberate creation of conditions preventing the full development of Palestinians in
the Oceupied Palestinian Territory and the Palestinian people as a whole.

B0.  As such, they fulfil the material element, as set out in Article 2{c) of the Apartheid Convention,
of the prohibition of spartheid in customary intermational law and Article 3 of ICERD.

i,  The Material Element in Article 2{d) of the Apartheid Convention
8l. Article 2(d) of the Apartheid Convention categorizes as an inhuman act of apartheid;

Any mearures including legislative measures, designed ro divide the population along racial
finex by the ereation af separate reserves and ghettos for the members of a racial growip orF
groups, the prohibition of mived morriages among members of variows racial groups, the
expropriation of landed property belonging fo o racial group or groups or fo members
thereaf,

B2. This sub-scction considers lsracl’s imposition of measures that are designed 1o divide the
population along racial lines by the creation of separate reserves for Palestinians, as well as the
expropriation of landed property belonging to Palestinians. Each of these practices constitutes an
infringement of the material element of apartheid. as set out in Article 2(d) of the Apartheid
Convention.

83. First. as to the imposition of measures designed 1o divide the population along racial lines, a
central and intended consequence of the settlement project and related practices is the increased
confinement of Palestinians to shrinking and separated parts of the Territories. These measures
are ‘designed’ to divide the population.

84, As previously mentioned, the Palestinian people have been scparated (rom each other into
different domains, divided into separate administrative ‘reserves’ through legislative and other
measures. This prévents the Palestinian people as a whole from even physically meeting —
Palestinians in Gaza cannot leave the Gaza Strip, and are prevented from travelling to see
Palestinians in the West Bank, including Jerusalem, snd Palestinian cittzens of Israel. In
addition, Palestinian refugees cannol refurn to meet other Palestinians, All domains are denied
family unification. Under Israel’s Citizenship and Entry into [srael Law (Temporary Provision)
(2003), renewed in 2023:

[TThe Minisier of the Interior shall not grans the inhabitant of an area (ithe West Bank and
the Craza Steip) citizenship on the basis of the Citizgenship law, and shall not give him a
ficense fo reside in [iroel on the basis of the Entey into frael Low, ond the Adrea
Commander shall nor grane a said inhabitand, @ permit to stay in Israel, on the basis with
the security legislation in the area. "

The Cilizenship and Eniry imio lsrael Low (femporary provision) 5761 — 3003, ovailable ar: hipsfwesw boe

sglpo il awsispecipbieng’citizenship law bim: 1001 %4aff, Knesset extends law banning Paleaiinian tamily unificsiion for
another ¥, The Times Israel (i Mfarch M), availabde at: hutpss e Limes

Wisrael cor sy Tications for=gnother=seqr’,
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B3,  The denial of family unification for Palestinians with different status is part and parcel of the
denial of their right to self-determination and amounts o an inhuman act of apartheid.

8. In relation to Gaza, the State of Palestine notes that *{t|he containment of the Palestinian people
in the besieged and densely-populated Gaza Strip as a separate and distinet entity is particularly
evident from the now permanently entrenched iliegal closure and blockade of the Gaza Strip”.'"”
In purportedly annexed Jerusalem, tsracl’s application of Article 1{b). Entry into |sraci Law,
57121952, imposes a temporary and revocable ‘permancnt residency’ status on indigenous
Palestinians from Jerusalem requiring them to continually prove that their *centre of life” is in
the city,'"® These who cannot prove residency are forcibly transferred from the City. To dale,
14,500 people have been transferred.’” In the rest of the West Bank, Palestinians are denicd
movement from the construction nf the Wall a.nrl its associated permit regime, which cuts them
off from Jerusalem and fragments the territory.''® Palestinian refugees are systematically denicd
their right of return to their homes, lands, and properties in Isracl and the Occupied Palestinian
Territory.'"™ All these measures serve w divide the population along recial lines, separating
Palestinians into segregated groups. Similarly, Palestinian displaced persons within the Green
Line are denied their right of return to their towns of origin, and their rights to land and property.

£7. As to East Jerusalem, the Independent International Commission of Inquiry concluded in its
Report of September 2022 that *[o]ver one third of East Jerusalem has been expropriated for the
construction of Isreeli settlements, and only 13 per cent of the annexed arca is currently zoned
for Palestinian construction.” There have been extensive practices of forced evictions,”™ and the
creation of a ‘shrunken and tenuous range of residency rights for the 360,000 Palestinians” living
in East Jerusalem,''

88. Similarly, the development of new settlements in the West Bank, sanctioned by lsrael and
including -.:rulPuGts on priviate Palestinian land, has further fragmented and isolated Palestinian
communities. " In Zone C, [srael has undenaken a widespread practice of declaring land “Siate
land’ and appropriating land as military training zones, nature reserves, and archaeological
reserves, amongst others. "% with detrimental consequences for Palestinians, Private violence, as
mentioned above, has resulted in *many Palestinian inhabitants [l:u..mg] forced to leave these
areas as a result of the violence, while lsmeli settlements ELl]'.IlII!II.Il.. !.u expand, effectively
surrounding and reducing the living space for Palestinian communities.”

" Siale of Palestine, ‘It Is Apartheids The Beadity of Ismel’s Coloninl Ocoupution of Palestine” (2021) P 3%, aviilable at:
ittt aed, St e a1 Ml S0 | 230, pdl
" Articke Wb), Emiry into Ismed Law, 3712 - 1932,

bar [_.H'.‘I'I."'i.r Wesl  Hank DPalestintans ot Risk o  Forcihle Transfer, availoble al: I oy s hpia
siten’delaule' les'palestinions ot sk of fercible (ransiee.pdf.

* See Wall Adwisary (pinion, para 134

'™ N CEIRPP Swudy, The Right of Retun of the Palestinian People (1978}, avpileble ot hitps:fwwyunong
funigpalidocamentaso-inset-2101 70/,

" 4" Report of Special Ropporteur Michasl Lynk, 21 October 2019, AT4507, pora 19: Reporl of the Special Committee, 29
Seplember 2020, ASTGI60, puras 72-24,

s Repart of Bpeciel Rappateur Michael Lynk o the Homan Rights Council, 2022, A/HREMMWRT, para 15
" Independent Internatioral Commission of Inquiry Report, 14 September 2022, AST7/428, para 27, 30.

! Independent International Commission of Inquiry Report, 14 September 2022, A/7T/32H, para 33; Human Rights Committes,
Conclwling Olservations on the Filth Periodie Repont af bsracl, 5 May 2022, CCPRACASEACING, para 15; AMHRBLSSATH, Lenseli
settlements in the Occupied Palestinian Territory, incleding East Jerusalem, and in the oceupied Syrian CGuolan Repent of the
Linited Mations High Commisaiones for Hisman Bighia { 15 March 2029) para 20-2|

"% 4" Report of Special Rapporieur Michaz! Lynk, 21 October 2009, AST4/507, parn 15,
26



89, Second, as to expropriation of landed property, Israel has underiaken a widespread practice of
expropriation of Palestinian property inside the Green Line and in the Occupied Palestinian
Territory:

a. This mvnlw:s exlensive cxpropristion in ::H:l:uplud East Jerusalem for the construction of
:i:tlEE'mcl'ltt, as well as in the West Bank.™ This has included broad transfers of
‘property rights from Falcstmmns in East Jerusalem to the Stale’, with a view (o
facilitating seftiernent ::}Lp.uns.mn. T These actions. and related practices, exceed any
possible justification arising under the law of occupation or international human rights
law, and arc n fact, prohibited under the properly provisions of Article 46, 52, 55 and 56
of the Hague Regulations of 1907,

b. Moreover, demolitions of Palestinian pmzecn:.-' in the West Bank, also linked to the
expansion of settlements, are common. & Under Article 53 of the Fourth Geneva
Convention, destruction of private Pmmrl}' can only be justified if ‘rendered absolutely
necessury by military operations. """ This requirement is nol met in relation to the vast
majority of these ongoing practices. More widely, as the Independent International
Commission of Inguiry found in its Report of September 2022;

The demaolition and confiscation of livelihood structures, such as shops, animal
shelrers, walls and warehouses, as well a3 of infrastruciure, swch os waler pipes.
cisterns and roods, has hod a substamtial impact on Polestinlans ' access to
fivelifoods, '™

c. These practices are a central part of the creation of an institutionalized regime of
discrimination and control, and recall policies targeting. and forced removals of, Black
South Africans by the government in South Africa.”

B, Israel’s practices of expropriation and confiscation of Palestinian owned land have been
repeatedly condemned by the General Assembly'™ and Human Rights Council."”™ Maoreover, in
its Concluding Observations on the Fifth Periodic Report of lsrael in 2022, the Human Rights
Commitlee urged the State 1o;

" Independent International Commission of Inquiry Report, 14 September 2023, AITII28, para 14

"™ |ndependent [ntermatinnal Commission of Inquiry Report, 14 Sepiember 2032, ATT/AIK parss 31-d0k Repor of Specinl
Rappariear Michael Lynk toibe Human Rights Council, 2022, A'HRCANRT, para 43,

" Independent Intermatiorsal Commission of Inguiry Repord, 14 Seplember 2022, ASTI328, para 14,

" |ndependent International Commission of [nguiry Reporl, 14 Seplember 2022, A/TT/I28, paras 45, 60-63; 4% Report ol Special
Rapporteur Michael Lynk, 21 Cetober 2009, AVT4507, pasa 16

 Aricle 53, Fourlh Geneva Canvention
" independent Inprnational Commission of Inguire Report, 14 Seplember 2022, AJTT328, para B2
"' Bee, in purticuler, the Group Areas Act 41 of 1950 and the Group Arcas Act 36 of 1966,

™ Bew g UNGA Resolution 77126, 12 Decernber 2022, AMRes!TT 126, pern B; UNGA Resolution 7682, 9 Deeember 2021,
ASRealV6E2, para B,

" See e.p. Human Rights Council, Israeli seitlements in the Cecupied Palestinian Territory, including Esst Jerusalem, and in the
oeeupicd Byrisn Giolun, M0 Apeil 2023, AMRCRes 32035, parn 5: Humon Rights Coungil, lsracli settlements in the Occupled
Falestinian Territory, inchading Fast Jerusslem, and in tbe occupied Syrian Golen, 20 April 2023, AFIRCRes %29, para 5,
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91.

92.

93,

b,

Put an end 1o the practice of exproprieiing privale fond owned by Palestinians and the Syrian
Arab population and declaring (Fas “State fond ™ for setifement pl.r.l-pu.i'm.m

In addition, recemt meports by Palestinian, Isracli, and international non-govemmental

organizations describe lsracl’s lei{'.e.s of expropriation as a central aspect of the imposition of
- : i i3

a regime of apartheid by [srael.

[n sum, in relation w Article 2(d) of the Apartheid Convention, these practices, aimed at

Palestinians in the Occupied Palestinian Territory and the Palestinian people as a whole,

constitube:

a. measures desipned to divide the population along racial lines by the creation of separate
reserves and ghettos for the members of & racial group; and

b. the expropriation of landed property belonging to members of the racial group.

As such, they fulfil the material element, as set out in Asticle 2(d) of the Apartheid Convention,
of the prohibition of apartheid in customary international law and Article 3 of ICERD.

Conclusion on the Material Element of Apartheid

Israel’s measures and practices fulfil the requirements, as set out in Articles 2ie) and 2(d) of the
Apartheid Convention, of the material element of spartheid in customary international law and
Article 3 of ICERD. Taken together, and in combination with other violations of the
fundamental rights of the Palestinian people, these measures and practices cstablish a regime of
domination and systematic oppression spanning both lsracl snd the Occupied Palestinian
lerritory.

. The Question of Racial Groups

Q5.

e,

The previous sub-section demonstrated how lsracl's practices breach the material element of the
prohibition of apartheid. The present sub-section addresses the second element of the prohibition
— that relating to racial groups. It would be particularly valuable for the Court 1o interpret this
element, and to determine authoritatively that Palestinians in the Occupied Palestinian Territory,
as well as the Palestinian people as a whole, constitute racial groups for the purposes of the state
wrong and the crime of apartheid.

Apartheid entails the systematic oppression of a racial group. First, cach of its material elements,
as set out in Articles Z{akie) of the Apartheid Convention, concern inhuman acts committed
apainst a racial group or members of a racial group. The exception is Article 2(f): “Persecution
of organizations and persons, by depriving them of fundamental rights and freedoms, because
they oppose apartheid.” Second, the State's purpose must be to establish and maintain
domination by ‘one racial group of persons over any other racial group.’

"™ heman Rights Commitlee, Concluding (¥servatlons on the Filth Perodic Repost of Bsracl, 5 May 222, COPRACYISRADONE,

pagra I3

"M Bee cg B'Taelem, ‘A regime of Jewish supreniney [rom the Jordon River to the Mediternanean Sea: This is apartheid’
{Pasition Paper, 12 Januery 0217 4; AlMug, "lsmeli Apartheid: Taol al’ Fiemist Seitber Colomialism® (X223 90-0 [0: Heman
Highl:. Watch, “A Threshold Crnssed; Tsmel Amhorities and the Cremes of Apacibeid ond Persecation” (Hepord, 27 April 20210)
IT6=1463; Amnesty Intermational, ‘Isracl’s Apartheid against Palestiniang: Croeel Systest of Domisation and Crime agoinal
Humanity" {Repory, | Febraary 2022) 113-1462,
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97. The initial question, then, concemns the meaning of “racial” for these purposes. Article [(1) of
ICERD provides:

In this Convention, the lerm ‘racial discriminagtion’ shall mean any distinction, exclusion,
resfrichion or proference based on race, colour, descent, or nalionad or ethnic origin which
hay the purpose or ¢ffect of nullifiing oF impairing the recopnition, enfovaent or exercive, on
an equal footing, of humarn righis and fundaemental freedoms in the political, economic,
sacial, cultural ar any other field of public life, e

98, This definition of *racial’ equally applics to the term “apartheid’ under Article 3 of ICERD.
[ndeed, apartheid in Article 3 of ICERD should be understood as a distinctive kind of systemaltic
‘racial discrimination’, as defined by ICERD, where the State's aim is to establish a regime of
racial domination.

9%, The same is true for the customary prohibition on apartheid. The definition set out above in
Article 1(1} of [CERD, a convention which has been ratified by 182 States, represents a general
understanding of the intermational community of the meaning of the term “racial discrimination”
in international law. There is no redson 1o think that ils conception of racial discrimination does
not also apply to the customary prohibition on apartheid.'"”

1M, In sum, the term ‘racial groups” in the definition of apartheid in Article 3 of ICERD, and in the
customary rule, is defined with reference to identity-based on race, colour, descent, national
origin, or ethnic origin.'*

101. Applying this definition to the situation in lsrael and the Occupied Palestinian Territory, 1t is
clear that the measures and practices described in the previous section target Palestinians on the
basis of their identity a5 members of the group.

102, In addition to constituting a *people’ for the purposes of the right of self-determination, as the
Court held in the Wall Advisary f#ﬂnhn,'” Palestinians constitute a racial group for applying
the prohibition on apartheid. This is s0 both for Palestinians in the Occupied Palestinian
Temritory and [or the Palestinian people as a whole, comprising Palestinians in the Occupied
Palestinian Territory, Palestinian citizens of Isracl, and Palestinian refugees and exiles. Their
status as @ group is constituted by both their self-understanding'™ and the perceptions and
practices' of the Isracli authorities in the particular, localized contexts of interaction,

" Article 2, TCERD,
ol Sarmilarly, Dugerd and Reynalds, ©Apadbeid, International Law, and the Oecupied Palestinion Termary” (20013] 24 ElNL 867,
A&,

"™ Jaukson, “The Definition of Apartheid in Customary International Luw and the international Convention on the Elimination of
All Forms of Bacial Discrimination” (20223 71 WCLG 831, B50. This is also implicit in the Cowri’s reasoning in the Mawlbia
Advixory ﬂ;ur'm'mrr._ f. 16, para 131

[iader the Charrer of the Unlted Natlors, the former Maadarory fond gledged el o abserve oad respect, o lerritory
hving an Istermations sfatus. fuman Sefis o faadememal freedoms for ol wlthow distiection @i o roce. o
extablish instead and (o ewioece, distmcrions, exclvnions, restrbeiions aad Hmiianions exclovely baved on gromdy of
race, colaw, descent or mationnl ar etfle onlgin which comtitiie a denial of furdameial humarn righes i o Tagram
virdation of the purpeses aod principles of the Charier,

M Wl Advisary Oplatos, p. 156, pasa 149,
" Bep Commitlee on the Elimination of Racial Discrimination, General Recommendation ¥, 27 August 1990,

! Gee Report of the International Commission of Inguiry on Daclisr 1o the United Mations Seerctary-General, 25 Jwussry 2005,
para 4594
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103, Moreover, the regimes of discrimination constituled by these practices benefits Jewish Israelis
inside the Green Ling, the Occupied Palestinian Territory, and the nccupied Syrian Golan. These
communitics constitute a racial group in their relationship with Palestinians, as well as in their
sclf-understanding. These communities benefit from the State's discriminatory provision of
services, resources, and protection of fundamental rights.

104, This is confirmed in the practice of the Human Rights Committee," Committee on the
Elimination of Racial Discrimination,' ™ and in the reports of four successive United Nations
Special Rapporteurs on the Situation of Human Righis in the Palestinian Terrilories since
1967."" It is further recognized in the statements of the African Union,"" the Arab League, "
and the Organieation of [slamic Cﬂﬂpl:mlil.’:n.,“? the former UN Secrétary-General Ban Ki-
moon,'* and in the Human Rights Council statements of Member States, including Algeria,
Bolivia, Brunei Damssalam, Indonesia, Iran, Libya, Malaysia, Mauritania, Namibia, Pakistan,
South Africa, Syria, Venczuela™ In addition, Belize has adopted a motion recognizing
apartheid against the Palestinian F-E.I.'I[!Ill:,rjn 25 has the Catalan Parliament in Epﬂin.'”

105, In conclusion, the second clement of the prohibition of spartheid is met. The inhuman acts are
being commitled against a racial group for the berefit of another racial group.

D, The Specific Intent Element af the Wrong of Apartheid
i TheMsiii fihis Specific 1 v hgid

i06. This section addresses the final element of the wrong of apartheid. This is the requirement that
the wrongful acts were undertaken with a specific form of intent. As set out in Article 2 of the

"2 Human Rights Committes, Concluding (Yhservations on the Filkh Perindic Report ol [srael. 5 May 20022, CCPRACISRICTRS,
pilra 42,

1% Commirtes on the Elimination of Racial Discrimination, Cencluding Observations on the Combined Seventeenth to Nineteenth
Reporis of [sacl, 2T Jenuary 2020, CERIVCASRAOON 7-15, pore 21-23,

Repart of the Special Rupporiesr on the shuaticn of human righs in the Palestinian terribories occupied sinee 1967, Jlohn
Dugard, 29 Jamuary 2T, AHBRCMNT, para. 62) Repoit of the Special Rapportewr on e siteation of human fights in the
Palesiinian werltore cocupled since 1967, Rickard Falk®, |3 January X4, ACHRC25GT, para, 83{b); Report of Special
Rapporear Mickael Lynk w the Human Rights Council, 2023, AHRCMYWET, paras 32-33; Repon of Special Rapporbou
Framcesea Alkonese to the Humar Rights Coungil, 21 September 2029, AT7356, p. 5,

" lener W Representatives  of  the Afdcan  Unlon | Ceseva {24 Seplember  2021%  awailshle  at
Pt ww sl hog org/eached. aplosdsdownload 202 11927 bointciyil-sociels-teter-to-ibe-atrican-union- 1632731 199, pdl

"8 Arah League, OIC welcome Amnesty's reporl on bsael’s ‘apertheid” against Polestiniuns Arab Mews (3 Februsry 2022),
pviilable at: hibpss ey grabmey s pomynoge 0 T4 medalle-eus),

T Ak Leagios, OIC welcome Amnesty's neport of lersel's *aparthieid’ against Palestiniune Arab Mews {3 Febreary 20320,
available at: Mg amabmeos soomy noda/ 20 | mddbe-easl.

* Ban Ki-moon, Ban Ki-moon: US Should Back o Mew Approach o the Tsmeli-Palestiniun Conflict Finoscial Times (21 June
21}, wvailable at; .’lm_p[.l'.l"uwn ,ﬂwﬂglﬂﬂhlt-ﬂﬂﬁ-k% Hehed-clad [ chidectl.

¥ Beaglons at HRCAY, HRCSD, HRCS] and HRCS2,

" Relize Howse of Representatives, HR®A13, 2021 available abr  hitpedsaw nationslassemibly.gov bewp-
gonienbupbads 0 | T Supplementary - 26-October- 2031 - Lpdl, The Parliament of Catalonis has also declared they Dnacd ds
Lommitting the erime of apartheid againat the Pelestinian people ~ Catalan Mews, "Cotalonia recognizes [srsel ‘commitling crime
ol apariheid’ aghinal Palestinians’ avudlable ul b e mdd
"' Pelize House of Representztives, HR®1/13, 221 aveilable ot (ifwew et - i
contenlupioad s LV Syprpleme tary-2h-Octobers 07 1 pd
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Apartheid Convention, which informs the customary rule and Article 3 of ICERD, the inhuman
acts of apartheid must have been committed:

Jor the purpose of establishing and maintaining domination by one racial group of persons
over any other rocial growp of persons and systematically oppressing them.

107, This distinctive form of specific intent marks out apartheid as a particularly grave wrong under
infernational law.,

|08, As to the meaning of the relevant terms in this requirement — that is, whar the State through its
organs and agents must actually intend:

a. Domination may be understood as a serious form of control over the group. Amnesty
International™ and Human Rights Watch'™ in their rescarch found that lsrael
implements a system of oppression and domination through institutionalized
diserimination over Palestinians wherever it exercises control. The Special Rapporteur on
the buman rights situation in the Palestinian territories oceupied since 1967, in his report
found that: *... this system of alien rule has been established with the intent o maintain
the domination of one racial-national-ethnic group over another. Israeli political leaders,
pasi and present, have repeatedly stated that they intend to retain control over all of the
occupied territory in order to enlarge the blocs of land for present and future Jewish
settlement while confining the Palestinians to barricaded population rescrves,” ™

b. The term ‘systematically”™ may be understood by analogy to the same term in the
definition of crimes against humanity., In that context, emblematically, the Appeals
Chamber of the International Criminal Tribunal for the former Yugoslavia held that the
term systematic refers 1o ‘the organized nature of the acts of violence and the
improbability of their random cecurrence.”'

¢. Oppression may be understood as entailing prolonged crueity.'™
[K. To emphasize, this is @ requirement within the mental clement of the wrong of apartheid: the
state's intention - through its organs and apenls — must be to establish and maintain such a

regime of racial domination and systematic oppression.

i, Infterring Specific Intent — An Analogy from the Law of Genocade

[10. The next question concemns how such intent may be found. In this respect, it is appropriate to
draw [rom international jurisprudence concerning genocide. CGenocide also includes a
requirement ol specilic intent, namely: the “intent to destroy, in whole or in part, a national,
ethnical, racial or religious group, as such, '™

- Amnesly Intermational {2022} [rael's aparibeld apaingt Palesiniang: Criel svstem of domiration and crime againg humonily,
Aoilnble ot hitpscasow amanesty ore'et'docusmentatmde L5058 14 L2032 en/

" Human Rights Watch (2022) A Thecabeld Crossed: lsrell Autharithes and the Crimes of Apartheld and Persceution, Available
ab; hitps: s heworgreport 2002 10402 hreshobd-crossed sracli-authoritiss-and-crimes ~apanbeid-and-persecut boa

™ Report of Specinl Rapporteur Michaed Lynk to the Human Rights Council, 2022, AMRCAWET, para 34

"HICTY, Appeals Chamber, Prosecwior v Komarar of al, [T-96-23 & 1T-96-23/1-A, 12 June 2002, pare %4 citing ICTY, Triul
Clamber, Prosecutor v Kemarae of o, [T=-00-27 & [T=$§=27/1, 72 Februgary 2001, i 429,

""" Lingags, “The Crime aginst Humanily of Apartheid In a Post-Apartheld Woeld® (2015} Oglo LR, 86, 99,

U Aribcle 2, Genoclde Convention,
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111, In relation to that requirement, it has long been accepted that such an intent may be inferred
from the facts and context of the matier, The Court held this in both Sosrig v Serhia ™ and
Croatia v. Serbia.'™ As 1o the quality of the inference, the Court found in Croatia v. Serbia that;
‘in order to infer the existence of dofus specialis [Lhe specific intent] from a pattern of conduct, it
is necessary and sufTicient that this is the only inference that could reasonably be drawn from the
acts in quustinn."m

112, In addition, as to what might form the basis of such an inference, in the Jelisic case, the Appeals
Chamber of the Intérnational Criminal Tribunal for the former Yugoslavia held:

As to proof of speclfic imfent, i miene, in the absence of direct explicil evidence, be inferved
fromr a number of facts and circumstances, swch ay the gemeral context, the perpetration of
other culpable acts systemativally directed against the same group, the soale of atrocities
commified, the systemalic lergeting of victims on accouni of llr rr membership of a particular
sretp, or the repetition of destructive and discriminalory acts, "

[13. Finally, the Report of the Detailed Findings of the Independent Intermational Fact-Finding
Mission on Myanmar of 2018 provides additional guidance on how an inference of specific
mient may be made. In relation to the question of genocide, the Report emphasizes the probative
importance of the ‘broader context within which the acts occurred and the widely prevalent
thetoric of hatred and contempt toward Rohingye.”'™ This included a general comtext of
dehumanizing rhetoric aimed at the targeled group, and specific violemt amd derogatory
statements and utterances of government officials and politicians, "™

114, These holdings, which are concerned with the question of finding the specific intent for
genocide, may be applied by analogy in relation to the specific intent of the wrong of apartheid.

iii.  Application to lsrael's Practices in Occupied Palestinian Territory and lsrae!

115. The clement of specific intent is met in relation to Isracl’s wrongful acts in the Occupied
Palestinian Territory and [sracl.

116, More preciscly, it may be inferred from the [ollowing facts that the wrongful acts were and are
being committed *for the purpose of establishing and maintaining domination by one racial
group of persons over any other racial group of persons and svstematically oppressing them ™

a. First, the wrongful acts referred to above, as well as detailed in the wider documentary
material provided to the Cournt by the Secretariat, are directed against Palestinians in the
Occupied Palestinian Territory, Palestinians in 1srael and Palestinian refogees anui cxiles
on account of their identity — that is, their membership of the Palestinian peuple

" Beiemia v, Serbia, p. 43, para 373,

" Appitcaiion of the Cowveniion on the Provention gad Panishment of the Crime of Grenecide (Croatia v, Serbia), Judgmen,
LS Reparis 2005, p. 3, pars 145,

1 ¢ roania v Serbia, p. 3, para 148,
“UICTY, Appeals Chamber, Prosecwior v, Jefind, IT-95-10-A, 5 July 2001, para 47

uk HEC, "Repon al the [Detailed |"i|'||!ir'|t$ ol he 'Indl.:plzr'uitnl I-'atl.-Finding Mission on Mydnmar, 17 FrE_nmml:'lcr 2,
AMNBCYCRE D, paras 1414

"“! HRE, 'Report of the Detailed Findings of the Independent Fact-Finding Mission on Myanmar', 17 Scplembeor 2018,
AMHRCASCRP 2, parus 14201424,

" Committee on the Elimination of Racial Discrimination, Concluding Observations on the Combined Seventecnih to Mincieenih
Reports of 1srael, 27 Janoary 2020, CERDACAISRACONT- 19, para 227 Committes on the Elimirstion of Racial Discrimination
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b. Second, these acis are being underaken at an immense scale, and are being imposed in
an institutionalized manner that creates a svstem of coercion and cruelty. They result
from legislative and administrative policy choice at the highest levels of the Tsracli State.
Collectively, they amount to the imposition of a regime of racial domination and
systematic oppression on the Palestinian people,'™ which the State is choosing to
maintain and further entrench,

¢. Third, relatedly, the duration of the occupation — since 1967 — and the escalation of
discriminatory acts in recent years is evidence of an intention to maintain in place the
existing regime of ragial domination, Indeed, [sracl’s ongoing facilitation of further
seltlement activity in the Occupied Palestinian Territory, incloding East Jerusalem,
further entrenches this discriminatory regime.”™ Morcover, recent statements by senior
political leaders demonstrates an intention that the settlements be permanent.’™

d. Fourth, there exists a context of dehumanizing language and contempt directed at the
Palestinian people, as a group. This has included, in recent vears, inflammatory and racist
statements by high-level political leaders. For instance, in March of this vear, Bezalel
Smotrich, 1srael’s Minister of Finance, called for the Palestinian village of Huwara 1o be
‘wiped out”."™ This was days after a violent rampage of Isracli settlers through the
village."™ Smotrich was also reported 2s saving that there is ‘no such thing as
Pakestinians because there is no such thing as the Palestinian p::uq:!e."m Smotrich
remains the Minister of Finance, and has also been pranted legal authority over the
adminisration of much of civilian life in Area C of the West Bank, including a
programme to expand existing settlements.’

117, More widely, in its most recent Concluding Observations on Israel’s periodic reports, the
Committee on the Elimination of Recial Discrimination expressed its concern at the “tide of
racist hate speech in public discourse, in particular by public officials, political and religious
leaders, in certain media outlets and in schoal curricula and textbooks® and the “proliferation of
racist and xenophobic acts’ ag,u]nul non-Jewish minorities, including Palestinians in the
Oceupied Palestinian Territory.”’

L18. Taken together, there is only one inference that can reasonably be drawn from the facts and the
wider context. 11 is that these inhuman acts of apartheid are being undertaken for the purpose of
establishing and maintaining domination by Jewish Israelis in the Occupied Palestinian Territory

Congluding abservaiins of the Commities on the Elfmination of Racial Diserimination — lsracl, 3 April 2002,
CERMWCASRACON 1416, pars T4, Human Rights Council, Ismeli settlements in the Occupied Palestinian Terrilery, including East
Jeruzdemn, and inm the cccupied Syrian Golan, 20 April 2623, AVHRC Res 52735, para T}

""" Report of Special Rapponeur Michse! Lynk o the Human Rights Counell, 2022, A/HROMWET, paras 38-43,

| UNGA Besolution 77126, 15 December 2022, A/Mes126; UNGA Resolution 7682, 13 December 2021, A/ResT6E2.

"*! Independent International Commission of Tnguiry Repart, 14 September 2022, A/T/328, paras §2-53.

"* The Times of Tsrael, *US prods PAM to condemn Smotrich®s “repugnant. disgusting™ cail 1o wipe ot Huwara®. 2 March 2023,
" BAC News, “Setlers rampage in Wesl Bank villsges afler Tsrdis Killed™, 27 Februanry 2023,

"™ The Times of [srael, *Smotrich says there's no Paicstinian people, declares s family “real Palestinfans™, 20 March 2003

" The Times of lsreel, *Smetrich handed sweeping pewensaver West Bank, control ever seltlement planning’, 23 Fehruary 2023;
ke Timcs of lersel, 'HEf.iIr!_TﬂI'I.‘J hands Smetnch fll authonly io l,:xp.mrJ cxrsling seltlemenis’, IR Jume 2023,

"™ Committee on the Efimination of Racial Discrimination, Coneluding Observations on the Comblned Seventeenth o Nincteenth
Beports of Tsmel, 27 January 2020, CERDACASRACON =19, pora 26,
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and Isracl over Palestinians in the Occupied Pakestinian Territory and the Palestinian people as a
whole and systematically oppressing them.

[ 19, Omn this basis, apartheid’s specific intent requirement 15 met.

E. Conclusion — Apartheid against the Palestinian people

[20. lsrael's measurcs and practices apainst Palestinians in the Occupied Palestinian Territory,
incloding East Jerusalem, and lIsrael breach the prohibition ol apartheid in customary
international law and breach the obligation in Article 3 of ICERD to *prevent, prohibit and
eradicate all practices of this nature in territories under their jurisdiction”:

a, First, these measures and practices fulfil the material element of apartheid, as set out in
Articles 2{¢) and 2(d) of the Apartheid Convention. Together with other diseriminatory
acts entailing vielations of the rights of Palestinians, these measures and practices
constitute a prolonged and ongoing regime of racial domination and oppression.

h. Second, these measures amd practices are committed against members of a racial group -
Palestinians in the Occupied Palestinian Territory and the Palestinian people as a whole.

¢. Third, these measures and practices are committed with apartheid’s specific intent, They
are committed for the purpose of establishing and mainteining domination by Jewish
Istaelis in the Occupied Palestinian Territory and [sracl over Palestinians in the Occupicd
Palestinian Territory and the Palestinian people as a whole and systematically oppressing
them.

V. LEGAL CONSEQUENCES ARISING FROM ISRAEL'S PRACTICE OF APARTHEID

121. The question put by the General Assembly asks about the legal consequences that arise from
Israel’s internationally wrongful acis including its policies and practices. This may be
understond as referring 1o legal consequences for Israel itself, for other States, and for the Linited
Naticns.

A. The Peremptory Status of Apartheid in Customary Imternational Law

122, Inconsidering the legal consequences that arise from [smel’s imposition of a regime of apartheid
and violation of the Palestinian people’s right to self<determination, one crucial feature is the
status of the prohibition of apartheid in customary intemational law as & peremplory norm of
general international law,

123, In this respect, the Commemtary to the Articles on State Responsibility, adopted by the
International Law Commission in 2001, lists ‘racial discrimination and apanhcid” as examples of
peremplory norms that have attracted ‘widespread agreement”.'™ This status is reinforced by the
inclusion of ‘the prohibition of racial discrimination and apartheid’ in the Annex to the ILC's
Conclusions on Identification and Legal Consequences of Peremptory Morms of General
International Law, adopted in 2022. In his 4" Report, the Special Rapporteur noted that there is
‘ample State practice recognizing the prohibition of apartheid and racial discrimination as a

' Commenigry b Article 40, para 4, Aricles on Siale Responsibafity,
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peremptory norm of general international law.""™ Indeed there is no State on record defending
the lawfulness of imposing such a regime of racial domination.

B. Legal Conseguences for Israel

124

1285,

|26,

127,

128,

129.

Israel has violated, and continues to violawe, the prohibition of apartheid in customary
international law and Article 3 of ICERD. These are unlawfiil acts of a continuing characier,

First, lsrmel is under an chligation o immediately cease the imposition of a regime of apartheid
against the Palestinian people.'”

a. This obligation entails dismantling — in full - the regime of instiutionalized discrimination
against Palestinians in the Occupied Palestinian Territory and in Israel,

b. This obligation also entails the cessation of each wrongful act of apartheid.'™ This
includes, but is not limiled 1o, the establishmenl of settlements, the exploitation of natural
resources, the use of restrictive Zoning peactices, the infliction of disproportionate
restricions on [reedom of movement, the M@ilure (o take reasonable measures 1o protect
Palestinians from private violence, the imposition of measures designed to divide groups
in the Occupied Palestinian Territory on mcial lines, the unjustifed expropriation of
property, and other violations of the fundamental rights of Palestinians, and the imposition
of the blockade of CGaza,

Second, Israel is under an obligation to provide full reparation for the damage caused by its
imposition of a regime of apartheid against the Palestinian people.' ™

As sct out in Article 34 of the Articles on State Responsibility, ‘[flull reparation for the injury
caused by the intemationally wrongful act shall take the form of restitution, compensation and
satisfaction, either singly or in combination.,."'™

As o restitutipn, Article 35 of the Articles on State Responsibility provides:
A State responsible for an imfernationally wrongfal ool v wnder an obligation o moke
restitution, that is, fo re-establish the sitmation which existed hefore the wromgfil act way
committed, provided and to the extent that restitution,
ferd ix mof materially impossible
b} does not devolve a burden owr of affl proporiion o e benefit deriving from
restitution instead of compensation,

In the presenl context, restitudion will entail:

™ ILE. Fourth Report an Peremplory Noems of General International Law (Jus Cogens) by Dire Tladi, Special Rapporteur,
ASCNAT2T 31 danuary 2019, para B, The prohibition on eperbeid 1= also owed erge ommes - see Sorcelona Traction, Light and
Fower Company, Limdted, Sudgmens, 12 Reports 1970, o0 3, paras 33-34 in nelation 1o macial discrimination,

Article 30, Ariicles on Stuie Responsibillty; Mifinary and Paramifiiory Activities (n ond ageing Nicoragua (Vieoragpug v,

Llnited States of Americg), LOJ0 Repords 1984, p. 14, parn 292,
" Spe similorly Wenll Acbvizory Opinion, po 156, para 151,

' Factory @ Charzdw, Jurisdiction, Jlpment No & 1027, POLE, Series A, No. @, p. 21; Aricle 31, Arickes on Siate
Responsibilsy; drmed Activitles om the Territary of the Congo. Repovations, % Febeuary 2022, para T,

" Article 34, Articles on S1ate Respensibility; Armmed Acrivirier, Reporatious, para 101
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130,

131,

132.

The return of all fand and property in the Occupicd Palestinian Territory and Israel
belonging o Palestinians unlawfully exproprisied or seized. As sel out below, if the
return of this land and property is not materially possible, Isracl is under an obligation to
compensate the owners for the damage suffered, including with interest.

The releuse of all Palestinians unlaw fully detained in connection with the imposition of a
regime of apartheid and the facilitation of the return of those subject 1o forced removal.

The specific facilitation of the right of return of Palestinian refugees.

The annulment of all legisiative, administrative and judicial acts, measures, or decrees
that constitule the regime of apartheid against the Palestinian people.

Article 36 of the Articles on State Responsibility reflects the general rule on compensation in
international Law:

f.

The State responsible for an imermationally weongful act is wmder an obligation o
compenyaie for the damage caused therehy, insofor as such damage ix nol made good by

FELIIifirm.

The compensation shall cover any financially assessable damage inclvding loss of profits
insofor ay it is extablished,

Further, the notion of ‘damage” is defined broadly i Article 3102) as inclsding both *material’
and *moral’ damage.'™

In the present context, compensation will entail:

Compensation for all material damage caused to Palestinians’ land and property by the
inhuman acts of apartheid. This includes all land and property for which restitution is not
pu:ussiblﬁnand loszes caused by demolitions and expropriations. It also includes loss of
profits.

Compensation for loss of life, deprivations of liberty, and other injuries o F'ul:slinians,’“'
as well as for the systemic vielations of fundamental rights detziled above in the
imposition of a regime of apartheid.

Compensation for the systemic prevention of the Palestinian people from *participation
i ... political, social, economic and cultural life' and from reaching their *full
development’ as a group.

Compensation for the systematic damage caused to, and exploitation of, natural resources
within the Occupied Palestinian Territory.

Compensation can be assessed by reference to the World Bank Study on economic costs
of the occupation, and the numerous UNCTAD reports on the deprivation of Palestinian
development.'™

" & ericle S0(2), Artickes on Sale Hesponsibility; drmeed Activities, Repgeationy, pitra 03
""" Article 36(2), Articles on Siate Responsibility.
" Commentary 1o Article 36(2), Articles an $tate Responsibilily, paras 11=12, 17-20,
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. Legal Consequences for all orher States

[33. As noted sbove, the peremptory status of the prohibition of apartheid entails distinctive
consequences for all States.

134. In the Articles on State Responsibility, the ILC set out specilic consequences that follow from
what it termed ‘serious’ breaches of peremptory norms - delined as @ gross or systematic failure
by the responsible State to fulfil the nl:rligath:m'."“ This requirement of a serious breach is met in
relation to the imposition of apartheid, entailing in this instance “an intentional violation on a
large scale.'™

135, Anrticle 41 of the Articles on State Responsibility, in the relevant part, reads:

1. States shall copperale to bring o an end through lawful means any serious breach within
tie meaning of article 40

2. No Swate shall vecogrize as lowful a situation created by a serious breach within the
meaning of article 40, mor render eid or assistance in maintaining that sitation L

136, Two particular obligations on all States will be drawn out — the obligation to cooperate to bring
to an end the situation of apartheid and the obligation not to render aid or assistance in
maintaining this situation,

137. First, all States are under an obligation to cooperate to bring to an end the situation of apartheid
apgainst the Palestinian people:

a. This obligation requires what the ILC calls a *joint and coordinated effort by all States’
to bring to an end this regime of apartheid. The most likely forum for such coordination
will be institutionalized forms of cooperation. This extends to action in the General
Assembly, the Security Council, and regional organizations. It also includes cooperation
with the responsible United Nations bodics and agencies working 1o bring an end to this
gerious breach of international law. '™

b. This obligation also requires States to act outside of the context of institutionalized
cooperation. This is noted in the Commentaries o the ILC's Conclusions on
Identification and Legal Consequences of Peremptory Norms of General Intemational
Law (fuy cogens):

"= UNCTALL, The economic costs of the |srmell ocospation for the Palestbnian people: Arrosted development and poverly in the
Wedl Bank: UINCTAL, Ecoaombc costs of ibe lsracll occupation Foe the Pelestinlan people: poverty In the West Bank between
2004F and 201% (2021, available i hlpafuncidonssoetemd e s olicial-ducumenta T 309 en Gl World Bank, Economic
Plonitoring Reporis, gviilable at} B e el
hank oegien'countryswest bank nndpaea’pablicol BN g abde; UNCTAL, *The Economie Costs al’ the
Ismaeli Ceapation for the Pilestinian People: The Linrealized Onl and Matural Gas Patential’ (2019) po B5,

" Article 4001} Artlcles on State Responsibility.
"™ Article 40(%), Articles on State Responsibility,

"F Arttcle 41, Articles on State Responaibility, reproduced in Conclugion 19, ILC, “Conclusions on [dentiflcation and Legal
Comsequences of Peremplory Worms of General Inteematlonal Law (fud cogene)’, (220 ASTVI0

" Similarly, Chagos Advisory Opoon, p. 139, pam 180 and further Article 42, [LC, Articles on (he Responsibility of
Internatsomal Chrganiasins, Yearbook of the Intermationel Law Comrmission, 200110, vol., U, Par Two.
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The obligalion o cooperate 1o bring to an end serious breaches of perempiory
narms of peneral international law (jus cogens) may alzo be implemented theough
noninstitutionalized cooperation, including throwgh ad hoc arvangements ﬁiv'ﬂ EFoup
of Slates actimy logether to bring to an end a breach of a perempiory nernt, o

138. Second, all States are under an pbligation not to I%rm:h:-.r aid or assistance in maintaining the

situation of apartheid against the Palestinian people.

8 This obligation requires all States, to refrain from the provision of weapons, technology,
equipment, financial aid, as well as any other material support, (o Isragl in connection
with sustaining the institutionalized regime of discrimination.

b. This obligation also requires all States o regulate the activities of private actors,
including business enfities, under their jurisdiction whose activities are contributing to
sustaining the institutionalized regime of discrimination sgainst the Palestinian people.
This obligation, which anses as a matter of general intermational law and is binding on all
States, coheres with the approach of the Comminee on Eeonomic, Social and Cultural
Righis in its General Comment 24."™ |n that General Comment, the Commitiee
recognized the duty of States parties to the Intermational Covenant on Economic, Social
and Cultural Rights “to take steps to prevent and redress infringements of Covenant
rights that occur outside their territories due to the activitics of business entitics over
which they can exercise control.”' ™

D, Legal Consequences for the United Nations
139, In the Wall Advisory Opinion, the Court held that;

the United Nations, and especiatly the General Assembly and the Secwrity Council, should
convider what firther aetion iy requived fo bring to an end the illegal sitwation resulting from
the construction of the wall and the associated régime, laking due sccount of the present
Advisory Opinion i

140. This applics equally in relation to the bringing (o an end of the illegal situation of apartheid
against the Palestinian people.

VI ISRAFL™S ADMINISTRATION OF THE OCCUPIED PALESTINIAN TERRITORY BREACHES THE RIGHT OF
THE PALESTINIAN PEOPLE TO SELF-DETERMINATION, AND 18 ILLEGAL

[41. lIsrael's Ministry of Foreign Affairs has clearly established that lsrael launched a pre-emptive
strike on Egypt in 1967, stating:

i Commentary o Conclusion 19, pars 10, 1LC, *Conclusions an |dentification end Legal Consequences of Perompiory Morms of
Cienerl [mernatborsal Law (s Cogens), (2022 AT,

* Similarly Wall Advizory Opimion, pars 158, This obligation complements the: oedinary rube on aid and assistance, sel oul in
Aricle 16 of the Aricles on State Responsibifivy and held to be one of customary [nternational law by the Cowrt In the Bosmio v
Sertig, p. 43, para 420,

™ Commiitee on Economibe, Social and Cubtural Rights, *General Comment Mo, 24 - on State Obligations wnder the ntermalionsd
Cowvenant on Economic, Social and Culiural Rights in the context of Bustness Activities®, 2007, EAC TG,

"™ CESCR, Generwl Comment Mo, 24, para 3.
" Wl Advisory Oplaion para 160; Chagos Advizary Oninicn, para 179,
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Che 22 May, i o move thot constifuted o casuy belli fan ael that jusiifies war), Egypt elosed
the Straits aof Tiran lo lvaeli shipping cutting off fseael's only ronte to Asia and Iran, it
main supgdier of oil . Toveking iy inherent right of seffdefense, fsrael pn'wn&{r{':.f the
inevitable aitock, striking Exvpe s air force while its planes were still on the grownd.'™

142, Israel’s use of force against Egypt and other Arab States in 1967 was a pre-empive use of force
in the absence of an armed attack, and therefore an unlawful act of aggression in violation of
Article 2(4) and Article 51 of the LIN Charter. [sracl’s presence in the Palestinian territory has
been illegal from the outset in 1967 and the consequent occupation is also illegal.

[43. This illegality has been further compounded by Israel’s colonization of the Palestinian territory
that started in 1967 and continue 0 this very day and its purported annexation of Palestinian
territory, in breach of anticle 2(4) of the Charter and of the inadmissibility of the acquisition of
territory by forve. Namibia reiterates its previously stated position that Israel’s occupation of the
Palestinian territory {Le., the West Bank. including Jerusslem. and the Gara Strip) is illugal_"'}
At the UN Human Rights Council, Mamibiz bas highlighted that lsracl’s occupation is
characterized by prave violations ‘including crimes against humanity of apartheid and
persecution committed by 1sraeli officials with the aim of prolonging the illegal occupation, and
suppressing the right 1o self-determination” and thal international action is required to “dismantle
the system of apartheid and put an end 10 the illegal occupation®."™

144. lsreel’s occupation of the Palestinian territory breaches the right to external sell-determination of
the Pelestinian people, which includes the exercise of the right of the Palestinian people 1o an
independent State.

145. The special status of right of the Palestinian people to external self-determination was
recognized under Article 22 of the Covenant of the League of Nations. That Covenant classificd
Pualestine as a Class A mandate, whose *existence 85 independent nations can be provisionally
recognized subject to the rendering of administrative advice and assistance by a Mandatory until
such time as they are able to stand alone”. As the International Court of Justice outlined in the
Namibia Advisary Opinion), the ‘ultimate objective” of the Mandaie as a sacred trust was the
‘self-determination and independence of the peoples concerned”.'™

146, As such, the right of Palestinian self-determination continues as a “sacred trust’, There is no
reversion of this sacred trust — no reversion back to a colonial status, For this reason, Israel
cannot argue that the Palestinian territory constituted & no-man’s land, or that there was a
missing sovercign. As the Court in the Namibia Advisory Opinion clearly highlighted in relation
to South Africa, ‘[t}o accept the contention of the Government of South Africa on this point
would have entailed the reversion of mandated territories to colonial status, and the virtual
replacement of the mandates régime by annexation, so determinedly excluded in 1920."'%

147, In 1948, Isracl scized control of 78% of Mandalory Palestine, in breach of the *sacred trust”. [n
1967, lsrael occupied the remainder of Mandatory Palestine and has pursued ever since policies

" Israel Mindsiry of Forelgn Affairs, * 1967: The She-Day War pad the Historle Reunlfication of Jerusalem {2013).
" Jtem; 7 General Debate (Cont'd) - 30st Meeting, 515t Regular Session of Human Righits Council (30 Seplember 2022},

"™ Jtem: 7 General Debate {Cont'd) - £7th meeting, 32ad Regular Session of Human Rights Council, Mamibia, (at 01:15)
" Memihin Advisary Cpinian, para 53,
™ Noamibda Advisory Opiafon, para 57
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aimed at further annexing Prlestinian territory. As a continuing act of aggression and & denial of
the right of the Palestinian people to external self-determination, the occupation of the
Palestinian territory is in breach of peremptory nomms of intermational law. Israel’s continued
presence in the Occupied Palestinian Territory is analogous to South Africa’s continued
presence in MNamibia at the time of the Namibia Advisary Opinion. [n this respect, the Court
determined *that the continued prescnce of South Africa in Namibia [was] illegal and contrary to
the principles of the Chaner®."

148. The right of the Palestinian people to national independence and sovereipnty has been
recognized in numerous UN resolutions. For example, UN General Assembly Resolution 3236
{XXIX) (1974) expressly recognizes the right of the Palestinian people to self-determination
without external interference, and the *right te national independence and sovereignty®, and part
2(a} of General Assembly Resolution 3376 (1975), provides for ‘the right to sell~determination
without external interference and the right to national independence and sovereignty’. The most
recent Gencral Assembly Resolution 777208 of 2022 ‘reaffirms the right of the Palestinian
people 1o self-determination including the right to their independent State of Palestine”, "™

149, The exercise of Palestinian self-determination and Statchood has also been severely impaired by
the imposition of unlawful measures (including the expansion of scttlements and the
construction of the walland its associated regime in the West Bank, including East Jerusalem). ™
The Palestinian people have been deliberately prohibited from gathering and exercising their
inalicnable and collective right to self-determination as a result of decades of imposed strategic
fragmentation, placing them in different legal and administrative domains and across various
spatial geographies in Patestine and exile, by virtue of Israel’s regime of racial discrimination
and domination, The right to self-determination encompasses sovereignty over natural resources
and wealth, most of which has been unlawfully appropriated, exploited, depleted and pillaged by
the Occupying Power - oftentimes together with Isracli and multinational private and corporate
aclors,

VIL LEGAL CONSEQUENCES ARISING FROM [SRAEL'S ILLEGAL OCCUPATION

150. In addition to the legal conseguences set out in this written statement arising from the imposition
of a regime of apartheid, there are also key legal consequences which the Court provided for in
the Namibia advisory opinfon, and which Namibia requests should be applied in the case of
Israel's (llegal occupation of the Palestinian territories. These include the following
CONSSQUENCEs:

a. The continuwed presence of lsrael in the Occupicd Palestinian Teritory and Mandate
Territory being illegal, Israel is under obligation o withdraw its administration from
occupied Palestine immediately and thus put an end to its occupation of the Territory.

b. Member States of the Linited Mations are under obligation to recognize the illegality of
lsrael's presence in the Occupied Palestinian Territory and the invalidity of its acts on
behalf of or concerning Palestine, and to refrain from any acts and in particular any

T UNSC Res 264 The Sitwation [n Mamibia (20 March [969), pare. 2, UNSC Res 276 (30 Junuary 1970 See abo
AMRESZAOM XX, 16 December 1968,

" Buch o oright has also been recognized in UNGA Hesolution 2672 (XXV) of 1970 and UNGA Resolutios 3236 (XXIX) af
1974, and reiberated many LHmes since.

"™ Internationn) Criminul Court, Prosccation request pursuant (o article Y931 for 2 ruling on the Court's territorial jurisdiction in
Palesting, Mo, 1CC-01/18 (22 fapuary 2022} para &,
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dealings with the Govermment of Israel implying recognition of the legality of, or lending
suppornt or gssislance o, such presence and administeation.

Member States are under obligation to abstain from entering into trealy relations with
Isracl in all cases in which the Government of lsrael purports to act on behalf of or
concerning the Occupied Palestinian Territory.

Member States, in complisnce with the duty ol non-recognition are obliged 1o abstain
from sending diplomatic or special missions to lsrael including in their jurisdiction the
Occupied Palestinian Territory.

Member States are obliged to abstain from entering into cconemic and other forms of
relationship or dealings with Isracl on behalf of or concerming the Oceupied Palestinian
Territory which may entrench its authority over the Territory.

The termination of the Mandate and the declaration of the illegality of lsrael’s presence in
the Occupied Palestinian Teeritory arc opposable to all States in the sensc of bamring erga
amnes the lepality of a situation which is maintained in violation of infernational law: in
particular, no State which cnters into relations with Isracl conceming the Occupicd
Palestinian Territory may expect the United Mations or its Members to recognize the
validity or effects of such relationship, or of the consequences thereof,

All States should bear in mind that the injured entity is a people which must look to the
international community for assistance in its progress towards the goals for which the
sacred trust was instituted, namely self-determination.

VI CONCLUSION AND SUMMARY

151. For the reasons set oul above, Namibia respectfully submits the following conclusions:

The Court is competent to issuc this Advisory Opinion and no compelling reasons
prevent it from doing so.

With respect to the guestion's reference to lsrael’s *adoption of related discriminatory
legislation and measures’, the Court should define the prohibition of apartheid in
customary intemational law and Article 3 of ICERD.

The definition of apartheid in customary imernational law and in Article 3 of ICERTY i
provided by Article 2 of the Apartheid Convention,

The prohibition of apartheid in cusiomary international law and Article 3 of ICERD 13
binding on Israck, and is applicable in Israc! and the Occupicd Palestinian Territory.

Israel's discriminatory practices against Palestinians in the Occupicd Palestinian
Territory and the Palestinian people, as 4 whole, breach the prohibition of apartheid in
customary international law and the obligation in Article 3 of ICERD to prevent, prohibit
and eradicate all practices of apartheid in territories under its jurisdiction.

The Palestinian people have a continuing inalicnable right 1o exercise external self-
determination, which continwes as a sacred trust since the ending of the Mandate.

&1



g.  As aconsegquence, [srael is bound to cease the imposition of its illegal occupation of the
Palestinian lerritory and regime of apartheid against the Palestinian people and 10 provide
full reparation to the Palestinian people,

h, As a consequence, all States are bound to cooperate in bringing to an end the illegal
occupation and the illegal situation of apartheid against the Palestinian people, not to
recognize that situation as lawful, and to refrain from rendering any aid or assistance in
maintaining the situation.

i. It is important to note that the resolutions of the UN General Assembly call for Israel’s
‘unconditional and total withdrawal’, meaning that withdrawal is not to be made the
subject of negotiation but is, rather the termination of an internaticnally wrongful act.™
It is the position of Namibia that there can be no negotiations or qualifications placed on
the termination of internationally wrongful acts. ™'

Dated a1 Windhoek, Mamibia on this day of 2023

Metumbo Nandi-Ndaitwah, MP
Deputy Prime Minister and
Minister of International
Relations and Cooperation

ON BEHALF OF THE
GOVERNMENT OF THE
REPUBLIC OF NAMIBIA
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