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84. ?2"$@R,>>@FH4 _=3E+K & @H>@T,>44 F">8P46 42:"("`HFb & *@8J<,>H, ,(@

3FB@:>4H,:\>@(@ F@&,H" E/ICEF/1993/11, & 8@H@D@< @H<,R",HFb, RH@ " BD,*@FH"&:,>4,

(J<">4H"D>@6 B@<@V4 & JF:@&4bN *,6FH&4b F">8P46 *@:0>@ >@F4H\ @$b2"H,:\>Z6 N"D"8H,D 4 >,

B@*:,04H @BD,*,:,>>Z< @(D">4R,>4b<, >":"(",<Z< F P,:\` @$,FB,R,>4b F@$:`*,>4b

F">8P46", &8:`R"b @$,FB,R,>4, LJ>8P4@>4D@&">4b @F>@&>ZN F@P4":\>ZN F:J0$.

85. E@2>"&"b *":,8@ 4*JV4, B@F:,*FH&4b 4 HDJ*>@FH4, F&b2">>Z, F *,bH,:\>@FH\` & ^H@6

F:@0>@6 FL,D,, _=3E+K BD4&,HFH&J,H BD,*@FH"&:,>>J` ,<J &@2<@0>@FH\ &>,FH4 F&@6 &8:"* &

@$FJ0*,>4, ^H@(@ &@BD@F" 4 >"FH@bH,:\>@ BD42Z&",H D,T"H\ BD@$:,<J F">8P46 $,2

>,@$@F>@&">>@(@ &<,T"H,:\FH&" & @$:"FH\ B@@VD,>4b 4 2"V4HZ BD"& *,H,6, " H"80, & FL,DJ

@ND">Z 2*@D@&\b 4 $:"(@B@:JR4b *,H,6 4 *DJ(4N BD,*FH"&4H,:,6 Jb2&4<ZN 8"H,(@D46 >"F,:,>4b

& 2"HD"(4&",<ZN F">8P4b<4 FHD">"N.

IV. ?G%+GY, A?9IQ+==Y+ ?G =+AC!%3G+9[EG%+==YM ?C'!=31!O35

3>FH4HJH <,0*J>"D@*>@(@ BD"&"

[ a2Z8 @D4(4>":": LD">PJ2F846]
[4 @8Hb$Db 1994 (@*"]

86. =" F&@,6 F,FF44, F@FH@b&T,6Fb & 1989 (@*J & E">H\b(@- *,- 7@<B@FH,::", 3>FH4HJH

<,0*J>"D@*>@(@ BD"&" BD4>b: D,2@:`P4`, @2"(:"&:,>>J` " 1"V4H" BD"& R,:@&,8" 4 BD4>P4B

>,&<,T"H,:\FH&" &@ &>JHD,>>4, *,:" (@FJ*"DFH&" (Annuaire de l’Institut de Droit
international, vol. 63-II, 1990, p. 338).

87. % @F>@&>@6 R"FH4 ^H@6 D,2@:`P44, FD,*4 BD@R,(@, B@*R,D84&",HFb, RH@ (@FJ*"DFH&",
*,6FH&J`V4, 4>*4&4*J":\>@ 4:4 8@::,8H4&>@, 4<,`H BD"&@ @FJV,FH&:bH\ <,DZ BD4>J0*,>4b,
8@H@DZ, >, &:,8JH 2" F@$@6 BD4<,>,>4, &@@DJ0,>>@6 F4:Z BD@H4& 8"8@(@- :4$@ (@FJ*"DFH&",
>"DJT"`V,(@ F&@4 @$b2"H,:\FH&" B@ F@$:`*,>4` BD"& R,:@&,8", & R"FH>@FH4, & H,N F:JR"bN,
8@(*" H"84, >"DJT,>4b >@FbH F,D\,2>Z6 N"D"8H,D, H. ,. b&:b`HFb <"FF@&Z<4 4:4

F4FH,<"H4R,F84<4, BD4 H@<, RH@ P,:\ @FJV,FH&:b,<ZN <,D 2"8:`R",HFb & BD,F,R,>44 H"84N

>"DJT,>46.

88. A@ <>,>4` 3>FH4HJH", BD4>P4BZ, 42:@0,>>Z, & D,2@:`P44, BD4>bH@6 & E">H\b(@- *,-
7@<B@FH,::", b&:b`HFb @HD"0,>4,< >@D< B@24H4&>@(@ <,0*J>"D@*>@(@ BD"&" lex lata
( F<. 8@<<,>H"D46: Ch. Dominicé, "La contrainte entre Etats à l’appui des droits
de l’homme", Etudes en hommages à Manuel Diez de Velasco, Madrid, Technos, 1993,
pp. 261-272).

89. C,2@:`P4` 1994/47 7@<4FF44 B@ BD"&"< R,:@&,8" >"*:,04H H@:8@&"H\ & F&,H, >@D<

<,0*J>"D@*>@(@ BD"&", 8@H@DZ, & >,8@H@DZN @$FH@bH,:\FH&"N, 4 & R"FH>@FH4 & F:JR"bN (DJ$@(@

>"DJT,>4b BD"& R,:@&,8", F">8P4@>4DJ`H BD4<,>,>4, BD4>J*4H,:\>ZN 4 *"0, @*>@FH@D@>>4N

<,D & @BD,*,:,>>ZN BD,*,:"N 4 F F@$:`*,>4,< HD,$@&">46, JFH">@&:,>>ZN F"<4<

<,0*J>"D@*>Z< BD"&@<.
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90. =40, BD4&@*4HFb H,8FH ^H@6 D,2@:`P44:

" 3>FH4HJH <,0*J>"D@*>@(@ BD"&",

FFZ:"bF\ >" F&@` =\`- 5@D8F8J` *,8:"D"P4` 1929 (@*" @ <,0*J>"D@*>ZN BD"&"N

R,:@&,8", >" F&@` 9@2">>F8J` *,8:"D"P4` 1947 (@*" @$ @F>@&>ZN BD"&"N R,:@&,8" 8"8

@F>@&, *:b &@FFH">@&:,>4b <,0*J>"D@*>@(@ BD"&", " H"80, >" F&@4 D,2@:`P44 @$

" @BD,*,:,>44 D,2,D&>@6 @$:"FH4 4 ,, 2>"R,>44", BD4>bHZ, & ?F:@ & 1932 (@*J 4 &

]8F- ">- AD@&">F, & 1954 (@*J,

JR4HZ&"b, RH@:

2"V4H" BD"& R,:@&,8", ("D">H4DJ`V"b L424R,F8J` 4 *JN@&>J` >,BD48@F>@&,>>@FH\

8"0*@(@ R,:@&,8" 4 ,(@ @F>@&>Z, F&@$@*Z, >"N@*4H F&@, @HD"0,>4, 8"8 &

8@>FH4HJP4@>>ZN F4FH,<"N (@FJ*"DFH&, H"8 4 & <,0*J>"D@*>@6 BD"&@&@6 F4FH,<,, BD,0*,

&F,(@ & JFH"&"N 4 >@D<"H4&>ZN "8H"N <,0*J>"D@*>ZN @D(">42"P46,

R:,>Z ?D(">42"P44 ?$X,*4>,>>ZN ="P46 @$b2":4F\ @$,FB,R4&"H\ & F@HDJ*>4R,FH&, F

?D(">42"P4,6 &F,@$V,, J&"0,>4, 4 F@$:`*,>4, BD"& R,:@&,8" 4 @F>@&>ZN F&@$@* 4 RH@

',>,D":\>"b !FF"<$:,b, BD42>"&"b RD,2&ZR"6>J` &"0>@FH\ &F,@$V,6 8@>P,BP44 ^H4N BD"&

4 F&@$@* *:b B@:>@6 D,":42"P44 J8"2">>@(@ @$b2"H,:\FH&", BD4>b:" 4 BD@&@2(:"F4:"

10 *,8"$Db 1948 (@*" %F,@$VJ` *,8:"D"P4` BD"& R,:@&,8",

JR"FH4&T4,Fb F:JR"4 (DJ$@(@ >"DJT,>4b BD"& R,:@&,8", &8:`R"b >"DJT,>4, BD"&

^H>4R,F84N, D,:4(4@2>ZN 4 b2Z8@&ZN <,>\T4>FH&, &Z2Z&"`H 2"8@>>Z6 4 &F, $@:,,

D,2846 BD@H,FH F@ FH@D@>Z @$V,FH&,>>@FH4 4 B@$J0*"`H <>@(4, (@FJ*"DFH&" 4

<,0*J>"D@*>Z, @D(">42"P44 BD4$,("H\ 8 D"2:4R>Z< <,D"< & P,:bN @$,FB,R,>4b

F@$:`*,>4b BD"& R,:@&,8",

H"8"b D,"8P4b, " H"80, BD4>P4BZ <,0*J>"D@*>@(@ BD"&" 4 `D4FBDJ*,>P44

F&4*,H,:\FH&J`H @ H@<, RH@ BD"&" R,:@&,8", >"N@*bV4,Fb @H>Z>, B@* 2"V4H@6

<,0*J>"D@*>@(@ F@@$V,FH&", $@:,, >, @H>@FbHFb 8 8"H,(@D44 &@BD@F@&, B@*B"*"`V4N

(:"&>Z< @$D"2@< B@* FL,DJ *,6FH&4b >"P4@>":\>@6 `D4F*48P44 (@FJ*"DFH&,

& 4>H,D,F"N B@**,D0">4b <4D" 4 *DJ0,FH&,>>ZN @H>@T,>46 <,0*J FJ&,D,>>Z<4

(@FJ*"DFH&"<4, " H"80, & 4>H,D,F"N 2"V4HZ BD"& R,:@&,8" >,@$N@*4<@ H"80, $@:,,

R,H8@ @BD,*,:4H\ >":"(",<Z, <,0*J>"D@*>Z< BD"&@< HD,$@&">4b 4 @(D">4R,>4b &

@H>@T,>44 <,D, 8@H@DZ, <@(JH BD4>4<"H\Fb (@FJ*"DFH&"<4 4 <,0*J>"D@*>Z<4

@D(">42"P4b<4 & @H&,H >" >"DJT,>4b BD"& R,:@&,8",

BD4>4<",H F:,*J`VJ` D,2@:`P4`:
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EH"H\b 1

AD"&" R,:@&,8" b&:b`HFb >,B@FD,*FH&,>>Z< @HD"0,>4,< *@FH@4>FH&" R,:@&,R,F8@6

:4R>@FH4. ?$b2"H,:\FH&@ (@FJ*"DFH& @$,FB,R4&"H\ 4N F@$:`*,>4, BD@4FH,8",H 42 BD42>">4b

^H@(@ *@FH@4>FH&", BD@&@2(:"T,>>@(@ & IFH"&, ?D(">42"P44 ?$X,*4>,>>ZN ="P46 4 &@

%F,@$V,6 *,8:"D"P44 BD"& R,:@&,8".

7"0*@, (@FJ*"DFH&@ >,F,H ^H@ <,0*J>"D@*>@, @$b2"H,:\FH&@, @BD,*,:b,<@,

;,0*J>"D@*>Z< FJ*@< & 8"R,FH&, @$b2"H,:\FH&" erga omnes, B,D,* &F,< <,0*J>"D@*>Z<

F@@$V,FH&@<, BD4 ^H@< 8"0*@, (@FJ*"DFH&@ 2"4>H,D,F@&">@ F `D4*4R,F8@6 H@R84 2D,>4b &

2"V4H, BD"& R,:@&,8". ]H@ @$b2"H,:\FH&@ BD,*B@:"(",H H"80, @$b2">>@FH\ 8D,B4H\

F@:4*"D>@FH\ <,0*J &F,<4 (@FJ*"DFH&"<4 & P,:bN @$,FB,R,>4b ^LL,8H4&>@6 2"V4HZ BD"&

R,:@&,8" &@ &F,< <4D, & <"8F4<":\>@ 8@D@H84, FD@84.

EH"H\b 2

'@FJ*"DFH&@, >"DJT"`V,, F&@, @$b2"H,:\FH&@, 2"8D,B:,>>@, & FH"H\, 1, >, <@0,H

42$,0"H\ <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 B@* BD,*:@(@< H@(@, RH@ H"84, &@BD@FZ @H>@FbHFb

BD,0*, &F,(@ 8 FL,D, ,(@ &>JHD4(@FJ*"DFH&,>>@6 `D4F*48P44.

=, J<":bb 2>"R,>4b LJ>8P46 4 B@:>@<@R46, 8@H@DZ<4 IFH"& >"*,:b,H @D(">Z

?D(">42"P44 ?$X,*4>,>>ZN ="P46 & F:JR", >"DJT,>4b @$b2"H,:\FH&, BD4>bHZN >" F,$b

R:,>"<4 ?D(">42"P44, (@FJ*"DFH&", *,6FH&Jb 4>*4&4*J":\>@ 4:4 8@::,8H4&>@, 4<,`H BD"&@

BD4>4<"H\ *4B:@<"H4R,F84,, ^8@>@<4R,F84, 4 4>Z, <,DZ B@ @H>@T,>4` 8 :`$@<J *DJ(@<J

(@FJ*"DFH&J, 8@H@D@, >"DJT",H @$b2"H,:\FH&@, BD,*JF<@HD,>>@, & FH"H\, 1, BD4 JF:@&44, RH@

H"84, <,DZ D"2D,T"`HFb <,0*J>"D@*>Z< BD"&@< 4 >, &:,8JH 2" F@$@6 BD4<,>,>4,

&@@DJ0,>>@6 F4:Z & >"DJT,>4, IFH"&" ?D(">42"P44 ?$X,*4>,>>ZN ="P46. G"84, <,DZ >,

<@(JH D"FF<"HD4&"H\Fb & 8"R,FH&, >,2"8@>>@(@ &<,T"H,:\FH&" &@ &>JHD,>>4, *,:"

F@@H&,HFH&J`V,(@ (@FJ*"DFH&".

="DJT,>4b, @BD"&*Z&"`V4, BD4<,>,>4, &ZT,J8"2">>ZN <,D, *@:0>Z D"FF<"HD4&"H\Fb F

JR,H@< 4N Hb0,FH4 4 &F,N F@@H&,HFH&J`V4N @$FH@bH,:\FH&. ;,DZ B@ @$,FB,R,>4`

8@::,8H4&>@6 2"V4HZ BD"& R,:@&,8" b&:b`HFb >"4$@:,, @BD"&*">>Z<4 & H,N F:JR"bN, 8@(*"

@>4 BD4>4<"`HFb & F&b24 F@ F:JR"b<4 @F@$@ F,D\,2>ZN >"DJT,>46 H"84N BD"&, >"BD4<,D,
T4D@8@<"FTH"$>ZN 4:4 F4FH,<"H4R,F84N >"DJT,>46, " H"80, >"DJT,>46, JV,<:b`V4N BD"&",
@HFHJB:,>4, @H 8@H@DZN >, *@BJF8",HFb >4 BD4 8"84N @$FH@bH,:\FH&"N.

EH"H\b 3

)4B:@<"H4R,F84, BD,*FH"&:,>4b, " H"80, FJ(J$@ &,D$":\>Z, 2"b&:,>4b F &ZD"0,>4,<

@$,FB@8@,>>@FH4 4:4 @2"$@R,>>@FH4 B@ B@&@*J :`$ZN >"DJT,>446 BD"& R,:@&,8" b&:b`HFb

2"8@>>Z<4 BD4 :`$ZN @$FH@bH,:\FH&"N.
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EH"H\b 4

9`$Z, <,DZ 4>*4&4*J":\>@(@ 4:4 8@::,8H4&>@(@ N"D"8H,D", >"BD"&:,>>Z, >"

@$,FB,R,>4, 2"V4HZ BD"& R,:@&,8", *@:0>Z @H&,R"H\ F:,*J`V4< HD,$@&">4b<:

1) 2" 4F8:`R,>4,< F:JR",& RD,2&ZR"6>@6 FD@R>@FH4 *@ BD4<,>,>4b F@@H&,HFH&J`V4N

<,D, (@FJ*"DFH&J- >"DJT4H,:` *@:0>@ $ZH\ @L4P4":\>@ BD,*:@0,>@ BD,8D"H4H\

>"DJT,>4,;

2) BD4>4<",<Z, <,DZ *@:0>Z F@@H&,HFH&@&"H\ FH,B,>4 Hb0,FH4 >"DJT,>4b;

3) BD4>4<",<Z, <,DZ *@:0>Z @(D">4R4&"H\Fb (@FJ*"DFH&@<- >"DJT4H,:,<;

4) (@FJ*"DFH&", BD4$,("`V4, 8 J8"2">>Z< <,D"<, *@:0>Z JR4HZ&"H\ 4>H,D,FZ

@H*,:\>ZN :4P 4 HD,H\4N (@FJ*"DFH&, " H"80, &@2*,6FH&4, H"84N <,D >" 8"R,FH&@

042>4 2"HD"(4&",<@(@ ^H4<4 <,D"<4 >"F,:,>4b.

EH"H\b 5

AD,*:@0,>4, F@ FH@D@>Z 8"8@(@- :4$@ (@FJ*"DFH&", (DJBBZ (@FJ*"DFH&, 8"8@6- :4$@

<,0*J>"D@*>@6 @D(">42"P44 4:4 $,FBD4FHD"FH>@(@ (J<">4H"D>@(@ @D(">", >"BD4<,D

;,0*J>"D@*>@(@ 8@<4H,H" 7D"F>@(@ 7D,FH", @$,FB,R4H\ B@FH"&84 BD@*@&@:\FH&4b 4:4

<,*48"<,>H@& *DJ(@<J (@FJ*"DFH&J, >" H,DD4H@D44 8@H@D@(@ FJV,FH&J,H F,D\,2>"b J(D@2" 042>4

4:4 2*@D@&\` >"F,:,>4b, >, <@0,H D"FF<"HD4&"H\Fb & 8"R,FH&, >,2"8@>>@(@ &<,T"H,:\FH&" &@

&>JHD,>>4, *,:" ^H@(@ (@FJ*"DFH&". %<,FH, F H,< H"84, BD,*:@0,>4b @$ @8"2">44 B@<@V4 -
& R"FH>@FH4 & F4:J 4FB@:\2J,<ZN FD,*FH& *:b 4N @FJV,FH&:,>4b - >, *@:0>Z BD4>4<"H\

L@D<J, BD,*B@:"("`VJ` J(D@2J &@@DJ0,>>@6 4>H,D&,>P44 4:4 BD4<,>,>4, 8"84N- :4$@ *DJ(4N

<,D JFHD"T,>4b. A@<@V\ *@:0>" BD,*@FH"&:bH\Fb 4 D"FBD,*,:bH\Fb $,2 8"8@6 $Z H@ >4 $Z:@

*4F8D4<4>"P44.

'@FJ*"DFH&", >" H,DD4H@D44 8@H@DZN &@2>48"`H H"84, RD,2&ZR"6>Z, F4HJ"P44, >,

*@:0>Z BD@42&@:\>@ @H&,D("H\ H"84, BD,*:@0,>4b @ BD,*@FH"&:,>44 (J<">4H"D>@6 B@<@V4.

EH"H\b 6

A@:@0,>4b >"FH@bV,6 D,2@:`P44 BD4<,>b`HFb $,2 JV,D$" *:b BD@P,*JD & @$:"FH4 BD"&

R,:@&,8", BD,*B4FZ&",<ZN HD,$@&">4b<4 4:4 B@:@0,>4b<4 >@D<"H4&>ZN "8H@& 4 8@>&,>P46

?D(">42"P44 ?$X,*4>,>>ZN ="P46 4 FB,P4":424D@&">>ZN JRD,0*,>46 4:4 D,(4@>":\>ZN

@D(">42"P46.

EH"H\b 7

AD,*FH"&:b,HFb &,F\<" 0,:"H,:\>Z< JF4:4H\ <,0*J>"D@*>Z, <,N">42<Z 4 BD@P,*JDZ, &

R"FH>@FH4 <,N">42<Z 4 BD@P,*JDZ <,0*J>"D@*>ZN @D(">42"P46 B@ BD,*JBD,0*,>4`, >"8"2">4`

4 4F8@D,>,>4` >"DJT,>46 BD"& R,:@&,8".


