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2. Introduction

Traditional knowledge (TK) and traditional
cultural expressions (TCEs) are increasingly
recognized as crucial factors in promoting
sustainable development. TK and TCEs are
relevant to various areas of socioeconomic and
cultural development based on the continent’s
deep-rooted traditions. However, African
countries are yet to unlock the potential of these
resources for their sustainable development
and structural transformation. In recent years,
indigenous peoples, local communities, and
governments — mainly from biodiversity-rich
countries, including African countries — have
sought intellectual property (IP) protection for
traditional forms of creativity and innovation
emanating from TK and TCEs. Under the
conventional IP system, TK has been considered
part of the public domain' and freely available
for anyone to use?, and, thus, susceptible to
unwanted misappropriation and misuse. While
IP rights could be utilized to protect certain
aspects, TK has not been fully protected in
Africa. For instance, only nine (9) African
countries® have so far taken steps to enact
national legislation and policies to protect

and promote TK, including the establishment
of sui generis systems (a system of its own
kind). For TCEs, some areas of expressions,
such as folktale, folk music, and folk play, are
generally protected, depending on national
legislation, through Copyright and Related
Rights, against reproduction, communication
to the public, and adaptation, among others.

The recently adopted IP protocol of the

African Continental Free Trade Area (AfCFTA)
stipulates®, under its Articles 18 and 19 on

TK, TCEs, and folklore, that state parties shall
provide for the protection of TK, TCEs, and
folklore. Furthermore, the World Intellectual
Property Organization (WIPO) General Assembly
convened a Diplomatic Conference to conclude
an international legal instrument relating to IP,
genetic resources (GRs), and TK associated
with GRs in May 2024. WIPO member states
adopted a historic WIPO Treaty on Intellectual
Property, Genetic Resources, and Associated
Traditional Knowledge,® that paved the way to
address some aspects of these shortcomings
by enhancing the transparency of the patent

The public domain is the realm of material — including ideas, images, sounds, discoveries, facts and texts — that is unprotected by IPR
and free for all to use or build upon. Duke University’s Center for the Study of the Public Domain, Public domain frequently asked ques-
tions, 2011. Available at https://web.law.duke.edu/cspd/publicdomainday/2011/pddfaq/#q01

This is because traditional forms of creativity and innovation do not meet IP protection criteria, such as novelty for patents and original-
ity for copyright.

WIPO website on “Traditional Knowledge, Traditional Cultural Expressions & Genetic Resources Laws,” 9 African countries (Botswana,
Burundi, Djibouti, Egypt, Ethiopia, Kenya, Namibia, South Africa and Zambia) have enacted TK-related legislations among 39 African
countries on the database. Available at https://www.wipo.int/tk/en/databases/tklaws/

Protocol to the agreement establishing the African Continental Free Trade Area on Intellectual Property Rights (Final Draft)(2023),
African Union Seventh Extraordinary session of the Specialized Technical Committee on Justice and Legal Affairs (Experts meeting) 16-21
January, Accra, Ghana. Available at https://www.bilaterals.org/IMG/pdf/en_-_draft_protocol_of_the_afcfta_on_intellectual_property_
rights.pdf African Union (2023), Decisions, Declarations, Resolution and Motion, Assembly of the Union Thirty-Sixth Ordinary Session 18-19
February 2023, Addis Ababa, Ethiopia. Available at https://au.int/sites/default/files/decisions/42725-Assembly_AU_Dec_839_-_865_
XXXVI_E.pdf

WIPO Treaty on Intellectual Property, Genetic Resources, and Associated Traditional Knowledge (2024) at https://www.wipo.int/edocs/
mdocs/tk/en/gratk_dc/gratk_dc_7.pdf
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system.® It is, therefore, an opportune moment
to analyze challenges and opportunities to
create enabling ecosystems, including the IP
system, where TK and TCEs are duly protected
from misappropriation and are fully leveraged
to promote sustainable development in Africa.
It is also hoped that ways of unlocking the
potential of TK and TCEs can be identified going
forward. The paper is structured as follows:

1. Acknowledgment; 2. Introduction;

3. The importance of traditional knowldge
and cultural expressions for sustainable
develpment; 4. Overview of traditional
knowledge and traditional cultural expressions
and intellectual property system in Africa;

5. Legal regimes at international, regional,
and national level; 6. Challenges and
opportunities to protect and promote TK and
TCEs; 7. Policy options/recommendations;

8. Conclusion; and 9. References.

6 Chidi Oguamanam, “The New WIPO Genetic Resources and Associated Traditional Knowledge Treaty: A Symbolic and Modest Step
toward an Inclusive and Just IP System” June 13, 2024 (https://abs-canada.org/new-wipo-treaty/)
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3. The importance of traditional
knowledge and cultural expressions
for sustainable development

Africa’s abundant TK, including that linked to
genetic resources (GRs) and TCEs, possesses
immense potential to drive sustainable
development, when effectively safeguarded
and leveraged. Relevant industries include
agriculture and food security, primary
healthcare and pharmaceuticals, as well as
creative industry and tourism, among others.

a) Agriculture and food security

African traditional farmers have TK, expertise,
skills and practices related to food security
and agriculture production and diversity.
Traditional practices in farming, fishing,
herding, foraging, and forestry are rooted

in long-standing knowledge that supports
agricultural diversity, valuable ecosystems,
livelihoods, and food security.” Additionally,
applying traditional knowledge in areas like
ecosystem management, water conservation,
pest control, and sustainable agriculture
strengthens food security and helps alleviate
poverty.® For example, some of the traditional
knowledge relevant to agriculture collected has
formed a basis for experimentation, validation,
development, and application of appropriate

biotechnologies for cheap, low-tech disease
and pest control strategies on agricultural
crops in Cameroon.® Without proper protection
of genetic resources and associated TK,
“biopiracy” could possibly occur, such as in
the case of the Oubli berry in Gabon (please
see section 6-(a) on Commercialization of

TK and TCEs). Successful protection and
commercialization of agricultural-related TK
could provide an excellent opportunity for
economic gains for the local community, such
as in the case of Rooibos in South Africa (Please
see Section 6-(b): Access and Benefit-sharing).

b) Primary health care and
traditional medicines

TK could encompass a wide range of areas

of primary health care and medicine, such as
medical knowledge, traditional medicines,
traditional delivery methods, bone-setting
techniques, and spiritual healing, among
others. In particular, traditional medicines,
which frequently incorporate plants, animals,
and minerals and are often used as alternative
medicines, could also be the basis for
innovative modern drugs. In this way, traditional

7 WIPO Academy DL-203, Advanced course on Intellectual Property, Traditional Knowledge and Traditional Cultural Expressions module

1 - overview and key concepts
8 Ibid.

9 Yongabi, Kenneth and DelLuca, Laura (2015). “Potentials of indigenous knowledge and ethnobiotechnology in sustainable agriculture
in Sub-Saharan Africa.” https://www.researchgate.net/publication/296651857_POTENTIALS_OF_INDIGENOUS_KNOWLEDGE_AND_

ETHNOBIOTECHNOLOGY_IN_SUSTAINABLE_AGRICULTURE_IN_SUB_SAHARAN_AFRICAnobotany
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knowledge is, when properly protected and
promoted, a potentially valuable source for drug
discovery and invention. With developed STI
capabilities, innovation of modern drugs may
contribute to increasing the capacity of Africa’s
pharmaceutical industry, which accounted for
only 3% of global pharmaceutical manufacturing
in 2022.1° The health and biotechnology markets
hold great potential for Africa if the protection of
TK is widely practiced and harnessed together
with advanced STI. Research indicates that a
well-exploited African healthcare and wellness
sector, including regional pharmaceutical value
chains that leverage genetic resources and
associated TK, could create over 16 million

jobs across the continent.” On the other hand,

if not properly protected, there is a risk of not
only missing opportunities to commercially
benefit from the use of medical plant species
but also adversely affecting their ecology,

such as overexploitation in the case of Prunus
africana (Hook.f.) Kalkman in Cameroon.'?

c¢) Tourism and creative
industries

TCEs could be a source of inspiration for creative
industries such as entertainment, fashion, crafts,

and design. As such, the use of TCEs as a basis
for contemporary creativity could lead to the
establishment of community enterprise, local

job creation, skills development, and appropriate

tourism, and earning from community
products.” Traditional cultures are one of the
important drivers of the tourism industry. IP

protection and/or other legal arrangements
could put commercial values on TCEs. (Please
see section 6.-(a) Commercialization of TK

and TCEs). On the other hand, without the
protection of tradition-based creativity and the
recognition of value and promotion of respect
for TK/TCEs, TK/TCEs could be misappropriated
or misused, leading to, for instance, replicas

of traditional handicrafts and their mass-
production by third parties for the tourism
industry™ (please also see the following section).

Distinctive and protected TCEs, including
through Copyright and Related rights, such as
crafts, fashion, folk music, and folk play, could
be leveraged to promote tourism. They could
even be the basis for selected entertainment
programs for TV and films to realize their

full economic potential while maintaining
authentic values and meanings of TCEs.

10 Asoko Insight (2023). Article on Trends in Africa’s Pharmaceutical Production, 17 November 2023 - https://www.asokoinsight.com/
content/market-insights/trends-in-africa-pharmaceutical-production-market

11 Songwe, Vera. A continental strategy for economic diversification through the AfCFTA and intellectual property rights. Brookings,
8 January 2020. https://www.brookings.edu/articles/a-continental-strategy-for-economic-diversification-through-the-afcfta-and-

intellectual-property-rights/

12 Bodeker, Gerard, van't Klooster, Charlotte and Weisbord, Emma (2014), Prunus africana (Hook.f.) Kalkman: The Overexploitation of a
Medicinal Plant Species and Its Legal Context, J Altern Complement Med. 2014 Nov 1; 20(11): 810-822. https://www.ncbi.nlm.nih.gov/

pmc/articles/PMC4238240/

13 WIPO Academy DL-203, Advanced course on Intellectual Property, Traditional Knowledge and Traditional Cultural Expressions module

1 - overview and key concepts
14 Ibid.
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4. Overview of traditional
knowledge and traditional cultural
expressions and intellectual

property system

Broadly, TK is the body of knowledge that is vital
to the day-to-day life of indigenous and local
communities and that is generated through
generations of living in close contact with
nature. It is the ‘totality of all knowledge and
practices, whether explicit or implicit, used in the
management of socio-economic and ecological
facets of life."”® In this broad sense, TK is
described as the ‘ideas and expressions thereof
developed by traditional communities and
indigenous peoples, in a traditional and informal
way, as a response to the needs imposed by
their physical and cultural environments and that
serve as means for their cultural identification.®
Within this broad meaning, TK also entails

TCEs, which are creative manifestations of
traditional culture, such as pottery, basketry,
beadworks, wood carving, art, designs, symbols,

in Africa

performances, and ceremonies. In Africa
TK has diverse dimensions, encompassing
agricultural, architectural, ecological,
environmental, scientific, technical, medical,
and biodiversity-related knowledge.”

Protection of TK is often advocated for through
the IP framework. Certain forms of IP rights
can and are being used to promote and protect
TK in Africa. For example, copyright law may
be potentially relevant to TK protection and
promotion. For instance, cultural expressions
such as dances, songs, and proverbs may qualify
for copyright protection because copyright law
could provide limited protection for works by
unknown authors and works made by groups
of authors.' Additionally, the recognition of the
author’s moral rights,”® which vest indefinitely,

15 John Mugabe, Intellectual Property Protection and Traditional Knowledge: An Exploration in International Policy Discourse, 1999, at 3. See
also the World Intellectual Property Organization, The Protection of Traditional Knowledge: Outline of Policy Options and Legal Elements’

(WIPO/GRTKF/IC/7/6) para 17.

16 The World Intellectual Property Organization (WIPO/GRTKF/IC/9/INF/5), March 27,2006, at 71.
17 Ikechi Mgbeoji ‘Bio-Cultural Knowledge and the Challenges of Intellectual Property Rights Regimes for African Development’ in
Chukwuemeka G. Nnona (ed.) Law, Security and Development: Commemorative Essays of the University of Nigeria Law Faculty (2013)

458-459.

18 WIPO ‘Protect and Promote Your Culture: A Practical Guide to Intellectual Property for Indigenous Peoples and Local Communities’

(2017) at 9.

19 The Berne Convention, in Article 6bis, requires its members to grant authors the following rights: (i) the right to claim authorship of a
work; (i) the right to object to any distortion or modification of a work, or other derogatory action in relation to a work, which would be
prejudicial to the author’s honor or reputation. WIPO “Understanding Copyright and Related Rights” (2016) (https://www.wipo.int/edocs/

pubdocs/en/wipo_pub_909_2016.pdf)
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means that copyright can be used to protect
components of TK that embody moral rights
indefinitely for the benefit of the communities.

Second, collective marks?® may be especially
useful to TK and TCEs holders as they can be
used to market products such as handicrafts
or native crops that are produced using
traditional methods. Examples include the
‘Echuhuka’ registered by the Turkana Bio Aloe
Organisation (Tubae) in Kenya on 25/09/2006;
and Maasai/Masai registered on 25/08/2010
by the Maasai Community Trust also in Kenya
to guarantee that the products are an authentic
product of the Maasai/Masai people.?'

Third, certification marks?2 can be used to
certify that TK and TCEs holders’ products or
services meet certain standards in respect of
origin, material, mode of manufacture, quality,
accuracy or other characteristic from goods
not so certified. For example, the ‘1SO 9000’
quality standards and Ecolabels for products
with reduced environmental impact.?®

Fourth, under Kenyan law, for example, an action
in respect of unregistered trademarks may

be brought by TK and TCEs holders against
anyone for passing off or for remedies such

as damages or an account of profits; an order
for the delivery up or the destruction of the
infringing articles or products; or injunction.?

Fifth, geographic indications (Gls) could be
used to highlight specific qualities of a product
that are due to ‘human factors found in the
product’s place of origin, such as specific
manufacturing skills and traditions.’?® There
are a few notable examples of African Gls,
such as Penja Pepper in Cameroon?¢ and
Rooibos or Red Bush in South Africa?’(see
Section 6-b: Access and Benefit-sharing).

The concept of individual creation and
ownership characteristic of the IP system are at
odds with the customary practices and values
of Indigenous peoples. Whereas the IP system
envisages a sole creator or inventor, cultural
production in Indigenous communities is
generally communal in nature, and the creative
process and collaborative activities usually
entail collective ownership. This presents
misalignment between TK on the one end, and IP
on the other end. It creates challenges to using
IP rights to protect TCEs - for example, under
copyright law limited duration of protection
may not align with the characteristics of TCEs,
where protection should subsist for as long as
the indigenous community continues to exist.

Lastly, another common way of protecting and
promoting TK is the use of sui generis systems,
which entails the use of a combination of

20 Collective marks are trademarks owned and used by members of a collective. WIPO “Collective Marks as a Tool for Development.”

(https://www.wipo.int/collective-marks/en/)

21 Francis Kariuki, Traditional justice systems as sui generis frameworks for the protection of traditional ecological knowledge in Kenya,
available at wiredspace.wits.ac.za/server/api/core/bitstreams/86367bfe-c47d-44da-a7aa-1418cdac82d1/content at 82-83.

22 Certification marks are given for compliance with defined standards, but are not confined to any membership WIPO “Making a Mark
An Introduction to Trademarks for Small and Medium-sized Enterprises.” (2017) (https://www.wipo.int/edocs/pubdocs/en/wipo_

pub_900_1.pdf) p.16.

23 Francis Kariuki, Traditional justice systems as sui generis frameworks for the protection of traditional ecological knowledge in Kenya,

available at wiredspace.wits.ac.za/server/api/core/bitstreams/86367bfe-c47d-44da-a7aa-1418cdac82d1/content at 82-83.

24 S5, Trade Marks Act, Chapter 506, Laws of Kenya.

25 WIPO (2016), Understanding Industrial Property, page 21, available at https://www.wipo.int/edocs/pubdocs/en/wipo_pub_895_2016.pdf
26 ltisregistered as a Protected Gl in the EU register in 2022. (https://eur-lex.europa.eu/legal-content/EN/TXT/

PDF/?uri=CELEX:32022R0436)

27 ltisregistered as a Protected Gl in the EU register in 2021. (https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021R0

865&from=EN)
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different tools, mechanisms, and procedures.
Sui generis approaches employ, inter alia,
aspects of existing IP regimes and wholly sui
generis frameworks, such as the recognition
and use of customary laws.?® Some of the
international and regional instruments that

are examples of sui generis systems include
the International Treaty on Plant Genetic
Resources for Food and Agriculture (ITPGRFA),

passsEsEEE=a"

N

© Adobe Stock/281290667

the Convention of Biological Diversity

(CBD), the 1978 Act of the Convention of the
International Union for the Protection of New
Varieties of Plants (UPOV), and the African
Model Legislation on the Protection of the
Rights of Local Communities, Farmers and
Breeders and the Regulation of Access to
Biological Resources of the Organization of
African Unity.?° Additionally, some countries
such as Kenya and Zambia have come up with
laws to protect and promote TK and TCEs.

28 Pamela Andanda ‘Striking a Balance between Intellectual Property Protection of Traditional Knowledge, Cultural Preservation and
Access to Knowledge’ (2012) 17 Journal of Intellectual Property Rights at 547-558 at 551.

29 The former African Union.
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5. Legal regimes at international,
regional, and national levels

a) International level

There exists a “misalignment” between TK and
TCEs on one side and the IP system on the
other, as noted earlier. Despite the existence of
TK and TCEs long before the development of
the IP system, they were largely excluded from
IP protection as they could not meet specific
criteria, such as the requirements of originality,
fixation, and identifiable author for copyright
protection, as well as the need for novelty and
inventive step for patent protection.3° Although
there are gaps in the capacity of IP to safeguard
TK and TCEs, the extent to which the current
IP laws can be instrumental in protecting and
promoting the contemporary creations and
innovations of indigenous peoples and local

communities has been subject to intense debate.

Efforts by a majority of developing and less
developed nations in the Global South, including
African countries and indigenous communities
globally, have brought attentionto TK as a
critical component of their engagement in the
knowledge economy. At the international level,
there are several instruments and initiatives
that address the protection of TK and TCEs,
such as the CBD and its Nagoya Protocol on
Access to Genetic Resources and the Fair

and Equitable Sharing of Benefits Arising

from their Utilisation (Nagoya Protocol), the

UN Declaration on the Rights of Indigenous
People, and the UNESCO Convention for

the Safeguarding of the Intangible Cultural
Heritage, and the recently adopted WIPO Treaty
on Intellectual Property, Genetic Resources
and Associated Traditional Knowledge.

Operating at both national and regional levels, a
handful of African countries have been proactive
on a global scale in emphasizing the valorisation
of TK for socio-cultural and economic
development. This commitment is reflected

in their consistent advocacy for the protection
and preservation of TK within key international
frameworks spanning several decades.
Furthermore, these efforts extend to various
thematic programs within the WIPO, particularly
through its IGC and the WIPO Development
Agenda. In this respect, the convening of a WIPO
General Assembly Diplomatic Conference in
May 2024 marked a historic and symbolic shift
in international law by acknowledging traditional
forms of creativity and innovation as eligible

for protection under IP. Further, article 3 on the
“Disclosure requirement” of the Treaty stipulates
that in case a patent application is based on TK
associated with genetic resources, applicants
are required to disclose the Indigenous Peoples,
local community, as applicable, who provided
the TK associated with genetic resources, or

the source of TK.?' The successful adoption

30 Okediji, Ruth L. “Traditional knowledge and the public domain in intellectual property.” Intellectual Property and Development:
Understanding the Interfaces: Liber amicorum Pedro Roffe (2019): 249-275.
31 WIPO Treaty on Intellectual Property, Genetic Resources, and Associated Traditional Knowledge (2024) at https://www.wipo.int/edocs/

mdocs/tk/en/gratk_dc/gratk_dc_7.pdf
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of the international Treaty, therefore, paved
the way to empower indigenous and local
communities, as well as governments, to
exert influence over the utilization of their TK
by external parties, granting communities
the ability to collectively control and derive
benefits from their commercial exploitation.

b) Regional level

At the regional level, there are two main
organizations that have adopted legal
frameworks for protecting TK and TCEs

in Africa: the African Regional Intellectual
Property Organization (ARIPO) and Organisation
Africaine de la Propriété Intellectuelle (OAPI).
ARIPO adopted the Swakopmund Protocol on
the Protection of Traditional Knowledge and
Expressions of Folklore in 2010, which provides
for the recognition, protection, and promotion
of the rights of the holders and users of TK and
TCEs. OAPI adopted the Bangui Agreement in
1999, which includes specific provisions on

the protection of expressions of folklore.®?

The Swakopmund Protocol on the Protection
of Traditional Knowledge and Expressions
of Folklore of 2010 is dedicated to the
elaboration and administration of rights to
TK and expressions of folklore (also known
as traditional cultural expressions or TCEs)
under a harmonized regional approach and a
partnership framework between ARIPO and
the national competent authorities of each

32 OAPI, Bangui Agreement Instituting an African Intellectual Property Organization Act of December 14, 2015, Article 5 on Derivative works

member state.®® Under the Protocol, ARIPO and
national competent authorities are vested with
responsibility for awareness-raising, dispute
resolution over concurrent or transboundary
claims of local communities of more than one
member state over TK and TCEs.3 It clearly
situates TK in innovation, creativity, and
distinctive intellectual and creative experiences
and practices of the local communities,
spanning environmental and biological
resources conservation, cultural heritage and
identity, spiritual values and sacralization,

food security, sustainable agriculture,

science and technology transfer, etc.%®

The Swakopmund Protocol recognizes not only
the role of community customary laws and
protocols in the protection of TK and TCEs but
also “that legal protection must be tailored to the
specific characteristics of traditional knowledge
and expressions of folklore.”® This is an indirect
reference to the sui generis character of TK and
expressions of folklore and an attempt toward
their protection. Yet the text of the Protocol
evinces a balancing of elements or aspects

of the formalism of IP, such as the scope,
registration, transfer, and compulsory licensing
of rights to TK,*” alongside the disavowal of
formality regarding the protection of expressions
of folklore. It is also unequivocal over the
recognition of customary laws and practices of
communities relevant to knowledge protection.
The Protocol lists rights owed to TK holders

as well as infractions from which TK and TCEs
ought to be protected. The Protocol’s definition

and collections in the ANNEX VII Literary and Artistic Property (https://www.oapi.int/wp-content/uploads/2023/11/anglais.pdf)
33 ARIPO has 22 member states: Botswana, Cabo Verde, Eswatini, the Gambia, Ghana, Kenya, Lesotho, Liberia, Malawi, Mauritius,
Mozambique, Namibia, Rwanda, Sao Tome and Principe, Seychelles, Sierra Leone, Somalia, Sudan, Tanzania, Uganda, Zambia, and

Zimbabwe.

34 The protocol has 9 contracting states, namely Botswana, Cabo Verde, Malawi, Namibia, Rwanda, the Gambia, Liberia, Zambia and

Zimbabwe.

35 Seethe Swakopmund Protocol here https://www.aripo.org/storage/resources-protocols/1674640255_phpJRYyDj.pdf

36 Ibid, see also Costantine, Jovine. “The Swakopmund Protocol for the protection of expressions of folklore: a review of implementation in
Rwanda and Tanzania.” Journal of Intellectual Property Law and Practice 17, no. 10 (2022): 834-843.

37 See Section 12 of the Swakopmund protocol. Note also compulsory licensing is when a government allows someone else to produce
a patented product or process without the consent of the patent owner or plans to use the patent-protected invention itself. It is one of
the flexibilities in the field of patent protection included in the TRIPS Agreement. WTO, “Compulsory licensing of pharmaceuticals and
TRIPS.” (https://www.wto.org/english/tratop_e/trips_e/public_health_fag_e.htm)
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of TK and expressions of folklore takes an open-
ended form. It is an attempt to capture a holistic
outlook in African TK systems, where it is self-
evidently implausible to wrap the protection of
TK and TCEs within the conventional IP system.

c) National level

At the national level, there are various laws,
policies, and strategies that have been enacted
or implemented by African countries to protect
TK and TCEs, such as the South African
Intellectual Property Laws Amendment Act,

the Nigerian Traditional Medicine Development
Agency Act, the Kenyan Traditional Knowledge
and Cultural Expressions Act®® and the Zambian
Protection of Traditional Knowledge, Genetic
Resources and Expressions of Folklore Act.

The Zambian TK Act stands as a noteworthy
model for the protection of TK and TCEs,
providing a comprehensive legal framework
that balances sui generis protection and IP
rights.® Other African countries can draw
inspiration from Zambia's approach, utilizing
regional laws and embracing collaborative
efforts between cultural institutions and
indigenous communities to safeguard their rich
cultural heritage for generations to come.*°

The TK Act in Zambia takes a two-fold
approach to protection. Firstly, it offers sui
generis protection to TK and TCEs. Secondly,
it grants the right to protect IP rights related
to TCEs, including trademarks, collective
marks, certification marks, and geographical
indications. The administration of a register
for TK and TCEs falls under the jurisdiction

of the Patents and Companies Registration
Agency (PACRA). The Zambian Act employs
the term “expressions of folklore” and defines
it as any form, tangible or intangible, in

which traditional culture and knowledge are
manifested.*' According to section 47(1) of
the Act, TCEs receive automatic protection
from the time of creation, persisting as

long as they are regarded as expressions of
cultural identity and traditional heritage.

The Act provides the right to register TCEs with
the ARIPO, under the Swakopmund Protocol
mentioned above, and obtain benefits from
their commercial use. Traditional communities,
recognized as custodians under customary
laws, are the beneficiaries of TCE protection.
The Act also grants the right to license the

use of TCEs, subject to the approval of the IP
authority, PACRA. Similar to economic and
moral rights under copyright, the Zambian Act
prohibits various unlawful acts concerning
TCEs.*? These acts include reproduction,
publication, adaptation, broadcasting, distortion,
mutilation, and others, ensuring the integrity
and authenticity of these cultural expressions.

It is crucial for African countries to leverage
existing regional laws, protocols, and
guidelines. The Zambian TK Act, modelled
after the ARIPO Swakopmund Protocol,
serves as an excellent example. Recognizing
customary values and governance principles
of indigenous peoples is essential, attributing
ownership and custodianship of TCEs to the
communities who maintain and use them.

38 Tong, Lee-Ann. “Aligning the South African intellectual property system with traditional knowledge protection.” Journal of Intellectual

Property Law & Practice 12, no. 3 (2017): 179-190.

39 Musiza, Charlene. “Weaving gender in open collaborative innovation, traditional cultural expressions, and intellectual property: The case
of the Tonga baskets of Zambia.” International Journal of Cultural Property 29, no. 1 (2022): 45-62.

40 Ibid.
41 Ibid.
42 Ibid.

5. LEGAL REGIMES AT INTERNATIONAL, REGIONAL, AND NATIONAL LEVELS



6. Challenges and opportunities to
protect and promote TK and TCEs

Africa’s rich TK, including those associated
with genetic resources (GRs) and TCEs, hold
the vast potential to promote sustainable
development when properly protected*

and promoted. The relevant industries

range from agriculture, cosmetics, food,
entertainment, pharmaceutical, and tourism,
encompassing biotechnological inventions
and the commercialization of agricultural
produce, crafts, arts, and music. It is essential
to underscore that traditional ecological
knowledge for environmental preservation,
including sustainable agricultural practices
such as irrigation systems, is also critical for

mitigating the adverse effects of climate change.

a) Commercialization
of TK and TCEs

The commercialization of TK and TCEs offers
an opportunity to transform them into economic
profit. While the commercialization of TK, in
particular, those associated with GRs, will

be discussed later in relation to access and
benefit-sharing (ABS), the commercialization

of TCEs, including arts, crafts, and music,

could be promoted through registering them
under IP, such as collective marks, collective
certificates, trademarks, copyrights or
geographical indication as mentioned earlier.
For instance, in Taita-Taveta County in Kenya,
local women registered a collective trademark,
“Taita Baskets,” for their sisal baskets, which use
traditional arts, with the technical support of the
WIPO#4. Though the benefits of this registration
have not been fully studied, anecdotal evidence
suggests a significant increase in the selling
price, from under $9 to about $15 per basket.*
Similarly, “Maasai/Masai” was registered as

a collective mark by the Maasai Community
Trust in Kenya as explained in Section 4. These
IP registrations may not only be beneficial to
promote products using TCEs but also effective
in preventing others from misusing local
communities’ names for non-authentic products.

One major challenge is effectively protecting TK
and TCEs from misuse and misappropriation

by third parties, including biopiracy.*¢ There
have been various cases of misappropriation or
‘biopiracy’ involving Africa’s GRs and associated

43 TKand TCEs protection have two meanings positive and defensive protection. Positive protection grants IP rights in the TK and TCEs.
These rights may be used to prevent unauthorized or inappropriate uses by third parties. Defensive protection does not grant IP rights
over the subject matter of TK and TCEs but aims to stop such rights from being acquired by third parties. WIPO “Intellectual Property,
Traditional Knowledge and Traditional Cultural Expressions/Folklore a guide for countries in transition version one”(2013) (https:/www.

wipo.int/edocs/pubdocs/en/wipo_pub_transition_9.pdf)

44 World Intellectual Property Organization (WIPO). 2019. “Taita Basket: A New Identity for Basket Weavers in Kenya.” https://www.wipo.

int/ipadvantage/en/details.jsp?id=10875

45 Dominic Kirui “How a Trademark Helped Women in Kenya Make a Business from Baskets” (How a Trademark Helped Women in Kenya

Make a — Women's Advancement Deeply (thenewhumanitarian.org)

46 Biopiracy means obtaining access to genetic resources without authority (CBD). https://www.cbd.int/doc/meetings/abs/abswg-04/
information/abswg-04-inf-02-en.pdf WIPO “Biopiracy” is a term sometimes used loosely to describe biodiversity-related patents that do
not meet patentability criteria or that do not comply with the CBD's obligations, but this term has no agreed meaning. (https://www.wipo.

int/tk/en/resources/fags.html)
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TK. These include Brazzein protein in the Oubli
berry (pentadiplandra brazzeana) , which is 500
to 2,000 times sweeter than sugar, in Gabon#’
and Busy Lizzie, (orimpatiens walleriana), one of
the most popular and commercially successful
gardening plants based on a cross from a
plant, Impatiens usambarensis, in Tanzania.*®

In these cases, international corporations

that made a profit based on the registered
patents from GRs originally from Africa did not
share benefits with the local communities.

b) Access and Benefit-sharing

Access and benefit-sharing (ABS) is a central
approach to addressing “biopiracy.” To protect
GRs and associated TK, several African
countries have introduced the measure,
specifically, disclosure of origin requirement

of the GRs and associated TK in patent
applications and design laws. This fulfills the
African Union’s strategy on ABS, which aims to
coordinate the implementation of the Nagoya
Protocol of the CBD.*® This approach provides an
opportunity to protect TK and TCEs effectively
and lays the groundwork for ABS and prior
informed consent (PIC) for the local community
to decide what they would do to leverage TK

and TCEs. Among 49 African countries that
ratified the Nagoya protocol, 25 countries
instituted relevant laws, policy/strategy/
action plans, or regulatory or administrative
measures on ABS,%° whereas only eight (8)
African countries have incorporated disclosure
of origin requirements in their patent laws.*

The most notable ABS case so far is Aspalathus
IInearis (Rooibos) in South Africa which has the
most developed, complex, and wide-ranging
ABS regulatory architecture and, with dozens
of benefit-sharing agreements brokered.%?

It is also the first industry-wide agreement
between industry and indigenous peoples

to date.5® The government facilitated nine-

year negotiations between San and Khoisan
communities, which requested the recognition
of San and Khoi TK and associated IP rights for
rooibos and honeybush on the one hand, and
the industry-led Rooibos Council on the other
hand. The San and Khoi received their first
payment of just over R12,2 million or 1.5% of
the farmgate price from the 10 rooibos industry
processors in 2022.54 It should also be noted
that Rooibos is the first African agricultural
produce as a protected Gl in the EU register.5®
While various challenges still remain to fully

47 WIPO (2020) “Key Questions on Patent Disclosure Requirements for Genetic Resources and Traditional Knowledge” 2" Edition p. 10.

https://www.wipo.int/edocs/pubdocs/en/wipo_pub_1047_19.pdf

48 Secretariat of the Convention on Biological Diversity (2008). Access and Benefit-Sharing in Practice: Trends in Partnerships Across
Sectors. Montreal, Technical Series No. 38, p. 140. (https://www.cbd.int/doc/publications/cbd-ts-38-en.pdf)

49 African Union (2015), “African Union Strategic Guidelines for the Coordinated Implementation of the Nagoya Protocol on Access to
Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from their Utilization.”
Microsoft Word - AUStrategicGuidelinesOnABS_20150215_print.docx (abs-biotrade.info)

50 CBD Access and Benefit-Sharing Clearing-House (ABSCH) (https://absch.cbd.int/en/).

51 Burundi, Djibouti, Egypt, Ethiopia, Namibia, South Africa, Uganda and Zambia. WIPO Disclosure requirement table (as of January 2023)
(https://www.wipo.int/export/sites/www/tk/en/docs/genetic_resources_disclosure.pdf).

52 Rachel Wynberg “Biopiracy: Crying wolf or a lever for equity and conservation?” Research Policy Volume 52, Issue 2, March 2023
(https://www.sciencedirect.com/science/article/pii/S00487333220019507?via%3Dihub).

53 Doris Schroeder, Roger Chennells, Collin Louw, Leana Snyders, and Timothy Hodges “The Rooibos Benefit Sharing
Agreement — Breaking New Ground with Respect, Honesty, Fairness, and Care,” Cambridge Quarterly of Healthcare Ethics
(2020), 29, 285-301. (https://www.cambridge.org/core/journals/cambridge-quarterly-of-healthcare-ethics/article/rooibos-

benefit-sharing-agreementbreaking-new-ground-with-respect-honesty-fairness-and-care/BBCDC539CECC36F1BA946AE7

A5F27445).

54 https://www.dffe.gov.za/Payment-of-benefits-from-rooibos-to-San-and-Khoi-communities-a-milestone-for-industrywide-collaboration

55 Itisregistered as a Protected Gl in the EU register in 2021 (https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021R08

65&from=EN).

6. CHALLENGES AND OPPORTUNITIES TO PROTECT AND PROMOTE TK AND TCES


https://www.wipo.int/edocs/pubdocs/en/wipo_pub_1047_19.pdf
https://www.cbd.int/doc/publications/cbd-ts-38-en.pdf
http://archive.abs-biotrade.info/fileadmin/media/Knowledge_Center/Pulications/African_Union_Guidelines/AU_Strategic_Guidelines_On_ABS_-_20150215.pdf
https://absch.cbd.int/en/
https://www.wipo.int/export/sites/www/tk/en/docs/genetic_resources_disclosure.pdf
https://www.sciencedirect.com/journal/research-policy
https://www.sciencedirect.com/journal/research-policy/vol/52/issue/2
https://www.sciencedirect.com/science/article/pii/S0048733322001950?via%3Dihub
https://www.cambridge.org/core/journals/cambridge-quarterly-of-healthcare-ethics/article/rooibos-benefit-sharing-agreementbreaking-new-ground-with-respect-honesty-fairness-and-care/BBCDC539CECC36F1BA946AE7A5F27445
https://www.cambridge.org/core/journals/cambridge-quarterly-of-healthcare-ethics/article/rooibos-benefit-sharing-agreementbreaking-new-ground-with-respect-honesty-fairness-and-care/BBCDC539CECC36F1BA946AE7A5F27445
https://www.cambridge.org/core/journals/cambridge-quarterly-of-healthcare-ethics/article/rooibos-benefit-sharing-agreementbreaking-new-ground-with-respect-honesty-fairness-and-care/BBCDC539CECC36F1BA946AE7A5F27445
https://www.dffe.gov.za/Payment-of-benefits-from-rooibos-to-San-and-Khoi-communities-a-milestone-for
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021R0865&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021R0865&from=EN

© Florian Fussstetter/UNEP

realize a fair and equitable ABS,® the case
provides prospects to effectively protect and

leverage TK and Gl for economic development.

Another case is in northern Namibia, where
Eudafano Women's Cooperative, with over
2,500 rural women who collect Maula fruits
and Kalahari Melon for oil processing, became
the first cooperative in the world to co-own a
patent with a multinational company in line
with the UNCTAD BioTrade initiative.5” The
Cooperative exports finished products to
industries. Its revenues increased over the

years, and in 2020, sales from the products
fetched the Cooperative’s members about
$158,000, a 14% increase from 2019.58

c¢) Documentation of
TK and TCEs

Documentation and establishment of databases
are crucial for the effective protection and
promotion of TK and TCEs. The recently adopted
IP protocol of the African Continental Free

Trade Area (AfCFTA)% and the WIPO Treaty

on IP, GRs, and associated TK®® suggest the

56 Please see relevant research, such as Meyer, Camille and Naicker, Kiruben (2023). Collective intellectual property of Indigenous peoples
and local communities: Exploring power asymmetries in the rooibos geographical indication and industry-wide benefit-sharing agreement.

Research Policy. 52

57 Ndapewa Fenny Nakanyete, Kenneth Kamwi Matengu, Javier Revilla Diez “Rich Resources from poor communities: an analysis of
Namibia’s access and benefit-sharing legislation” Environmental Development 49 (2024).
58 UNCTAD: Women in rural Namibia profit from biodiversity-friendly trade. (https://unctad.org/news/

women-rural-namibia-profit-biodiversity-friendly-trade)

59

60

Protocol to the agreement establishing the African Continental Free Trade Area on Intellectual Property Rights (Final Draft)(2023),
African Union Seventh Extraordinary session of the Specialized Technical Committee on Justice and Legal Affairs (Experts meeting)
16-21 January, Accra, Ghana. https://www.bilaterals.org/IMG/pdf/en_-_draft_protocol_of_the_afcfta_on_intellectual_property_rights.
pdf African Union (2023), Decisions, Declarations, Resolution and Motion, Assembly of the Union Thirty-Sixth Ordinary Session 18-19
February 2023 Addis Ababa, Ethiopia, https://au.int/sites/default/files/decisions/42725-Assembly_AU_Dec_839_-_865_XXXVI_E.pdf
WIPO Treaty on Intellectual Property, Genetic Resources, and Associated Traditional Knowledge (2024), article 6 on Information System,
at https://www.wipo.int/edocs/mdocs/tk/en/gratk_dc/gratk_dc_7.pdf
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establishment of information systems (such as
databases) for GRs and associated TK. One of
the essential reasons for their development is
to assist in patent searches and examinations
for novelty and inventive step and can aid in
stopping the grant of IP rights for TK without
the authorization of the TK holders. While
actual documentation and establishing a
database are challenging tasks, especially
considering the nature of TK and TCEs, which
are sometimes not known or accessible to
the public, the databases would also assist in
promoting disclosure of origin, ABS, and PIC.

At the country level, for instance, the South
African government, through the Department
of Science and Technology, initiated an
initiative of the National Recorded System

to coordinate and standardize the capture,
storage, maintenance, and dissemination of
science and technology-related TK data in
collaboration with academic institutions. As

a result, the National Indigenous Knowledge
Management System and the Indigenous
Knowledge Systems Documentation Centres
across the nine provinces in South Africa were
set up to cater to 50 indigenous communities.®!
There are also several initiatives of establishing
databases, mainly carried out by academic and
research institutions, focusing on a particular
substantive aspect of TK, such as traditional
medicine, to register information. These include
Ghanaian indigenous knowledge of medicinal
plants, compiled by the Forest Research
Institute of Ghana, and PlantZAfrica, compiled
by the South African National Biodiversity
Institute.s? Also, in Nigeria, the Nigeria

Natural Medicine Development Agency was
established with a view to research, document,

preserve, and promote natural and indigenous
medication.®® These databases should work
both for positive and defensive protection

of TK and TCEs, and the strong involvement
of traditional and indigenous communities

in documenting TK and TCEs is essential.

d) Importance of promoting
stakeholder collaboration

To effectively protect and promote TK and
TCEs, it is important for all stakeholders to
promote concerted efforts. These players
include state and local governments, relevant
public institutions, such as IP offices and
museums, civil society organizations, academic
and research institutions, and traditional and
indigenous communities. The tasks ahead

for African countries would be crafting laws,
policies, and regulations to determine which
systems best meet the specific needs of the
stakeholders and how existing protection
systems, including IP frameworks, would have
to be changed to better serve the interests

of the TK holders/custodians and to set
incentives for preservation and continuing
innovation in this knowledge system.

Governments can provide enabling legislative,
policy, and regulatory frameworks, and these
include disclosure of origin and prior informed
consent (PIC) requirements as criteria for
patentability, as well as access and benefit-
sharing (ABS). IP offices can provide technical
support, including capacity-building activities,
for policymakers to craft effective policies and
for traditional and indigenous communities to
effective policy implementation in protecting

61 Tolulope Balogun, “Digitization of Indigenous knowledge systems in Africa: the case of South Africa’s National Recorded System (NRS)”

Records Management Journal Vol33 No1, 2023

62 Catherine Francis Mangar end Jie Li, “A survey on Indigenous Knowledge Systems Databases for African Traditional Medicine”, (https://
www.researchgate.net/publication/327758527_A_Survey_on_Indigenous_Knowledge_Systems_Databases_for_African_Traditional_

Medicines)

63 WIPO Intergovernmental Committee on IP and GRs, TK and Folklore (WIPO/GRTKF/IC/16/INF/7)
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and promoting TK and TCEs. It could also
facilitate ABS. In collaboration with academic
institutions, IP offices, museums or local
government can promote the recognition

and registration of TK and TCEs, including
establishing the database. For instance, in
Zambia, a museum plays a role in merging
cultural preservation and socioeconomic
agenda by promoting the sales of TCEs.%

Directly working with traditional communities,
civil society organizations can also play pivotal
roles, such as assisting in the collection,
registration, and commercialization of TK and
TCEs. For example, research in Kenya shows
that NGOs working with government agencies
and TK holders (especially elders) have been
able to restore and revive lost ecosystems,
creating ecocultural maps and calendars

and TK systems and food systems.®®

64 Charlene Musiza, “Weaving gender in open collaborative innovation, traditional cultural expressions, and intellectual property: The case

Finally, traditional and indigenous communities
continue to protect, preserve, and promote TK
and TCEs. These include commercialization,
registration, and maintenance of traditional
systems, such as traditional justice and
management systems, including biocultural
community protocols®® to govern how to
access TK.%’ It would require striking a balance
between bottom-up and top-down approaches
by empowering traditional and indigenous
communities on the management of TK and
TCEs on the one hand and creating enabling
legal, policy, and regulatory environments

on the other hand. Taking advantage of

the limited international and regional legal
frameworks, African countries should
endeavor to establish national TK and TCEs
protection mechanisms, which are nuanced and
calibrated for respective national contexts.

of the Tonga baskets of Zambia” International Journal of Cultural Property (2022), 29: 45-62
65 Francis Kariuki, Traditional justice systems as sui generis frameworks for the protection of traditional ecological knowledge in Kenya,
available at wiredspace.wits.ac.za/server/api/core/bitstreams/86367bfe-c47d-44da-a7aa-1418cdac82d1/content at 198.

66 A Biocultural Community Protocol is a protocol that is developed after a community undertakes a consultative process to outline
their core ecological, cultural, and spiritual values and customary laws relating to their TK and resources, based on which they provide
clear terms and conditions to regulate access to their knowledge and resources. UNEP (2009) “Bio-cultural Community Protocols
A Community Approach to Ensuring the Integrity of Environmental Law and Policy” (http://portaldoprofessor.mec.gov.br/storage/

materiais/0000011925.pdf)

67 Francis Kariuki, “Traditional Justice System as sui generis frameworks for the protection of traditional ecological knowledge in Kenya.”
(https://wiredspace.wits.ac.za/server/api/core/bitstreams/86367bfe-c47d-44da-a7aa-1418cdac82d1/content)
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7. Policy options/recommendations

. Itis necessary to fully leverage existing
regional laws, protocols, and guidelines
to implement appropriate laws and pol-
icies, including through IP and sui gen-
eris systems, to protect and promote

TK and TCEs effectively at the national
level. African countries that are members
of ARIPO could ratify the Swakopmund
Protocol on the Protection of Traditional
Knowledge and Expressions of Folklore.

. More precisely, reform IP laws to include the
disclosure of origin requirement and prior
informed consent as criteria for patentability
in patent laws so that IP offices can require
patent applicants to disclose the source of
origin before granting patents. This may lead
to access and benefit-sharing, while also pro-
moting the implementation of the AfCFTA IP
protocol and its annexes as well as the ratifi-
cation and domestication of the WIPO Treaty
on IP, Genetic Resources, and Associated TK.

. Promote concerted efforts to promote and
protect TK and TCEs among all stakeholders,
including state and local governments, IP
offices, museums, academic and research
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institutions, civil society organizations

and traditional and local communities.

This include establishing frameworks of
cooperation among them for TK and TCEs'
commercialization, documentation and
databases, and access and benefit-sharing.

. Recognize the customary values, governance

principles, and traditional institutions of indig-
enous people and ensure their active partici-
pation in the promotion and decision-making
of TK and TCEs, for example, during the
development of TK and TCEs databases and
registers. Local communities should also
develop community biocultural protocols

that will govern how to access TK, and under
what conditions, and the sharing of benefits.

. Continue to be proactive on a global scale

in emphasizing the valorisation of TK and
TCEs for socio-cultural and economic devel-
opment. In this respect, remain committed

to consistent advocacy for the protection

and preservation of TK and TCEs within key
international IP and other platforms, including
CBD, FAO, WHO, WIPO, WTO and UNESCO.



8. Conclusion

© Adobe Stock/361980234

The recognition of TK and TCEs as integral

to sustainable development is a vital step for
African countries. The lack of comprehensive

IP or other legal protections for TK and TCEs
has left these valuable intangible assets
susceptible to misuse and misappropriation.
The recent initiatives, such as the AfCFTA IP
protocol and the WIPO Treaty on IP, GR, and
Associated TK lay the foundation for addressing
these gaps. However, the road ahead requires
concerted efforts from policymakers, indigenous
communities, and other stakeholders to ensure
effective implementation and enforcement

of protective measures of TK and TCEs.

The identified challenges and opportunities
highlight the need for tailored national
legislation and policies, fostering awareness,
and establishing supportive ecosystems.
Harnessing the potential of TK and TCEs is not
only a cultural imperative but also a strategic
pathway for driving sustainable socio-economic
development and structural transformation in
Africa. The time has come to promote proactive
measures that safeguard and unlock the value
of Africa’s intangible assets for the benefit of
present and future generations in Africa.
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