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ABSTRACT 
 

 

 
 
 

 

By Law No. 66/07 of May 22, 2007, the Dominican Republic proclaimed its 

archipelagic State status and defined the geographical coordinates for the drawing of 

archipelagic baselines joining the outermost points of its archipelago. It further 

determined the rights exercised by third states in the enclosed waters and the airspace 

above them. On the basis of this new status, the Dominican Republic set out a new 

coordinates for the outer limit of its Exclusive Economic Zone (EEZ). This research 

paper assesses the provisions of the archipelagic legislation of the Dominican Republic 

in the light of the United Nations Convention on the Law of the Sea (UNCLOS) and the 

international law, the legal issue of the unilateral declaration of the Dominican 

Republic as an archipelagic State, the challenges for its international recognition, the 

conflicts with neighbouring States and their protest because of the overlapping of 

maritime boundaries, jurisdictional rights with regard underwater cultural heritage in 

the Exclusive Economic Zone, the fulfilling of the Dominican archipelagic legislation 

with UNCLOS, and the navigation law issues regarding the limitation of the innocent 

passages for hazardous vessels though the Dominican territorial sea and archipelagic 

waters. 

 

Keywords: archipelagic State, UNCLOS, Dominican Republic, law of the sea 
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INTRODUCTION 
 

 

 

 

 

The United Nations Convention on the Law of the Sea, which was adopted on 10 

December 1982 (UNCLOS) and entered into force on 16 November 1994, was the 

culmination of a long process of codification of various maritime issues into a single legally 

binding instrument for its parties. The Convention contains not only legal provisions 

concerning management of the different maritime zones, but also the technical approach that 

support this management. In this regard, UNCLOS brings up some issues to be solved with its 

implementation, including how States which have already claimed archipelagic status, but 

have limited capability to fulfil the provisions on archipelagic baselines, treat and manage the 

waters surrounding and between their islands. 

 

The legitimacy and legality of the archipelagic State status is subject to its compliance with the 

specific requirements included in Part IV of the United Nations Convention on the Law of the 

Sea. Article 46 of UNCLOS serves as a foundational provision of Part IV providing a legal 

definition of the terms “archipelagic State” and “archipelago”, determining which States may 

claim the special legal status and thus enjoy the rights granted therein. The legitimacy for a 

coastal State to declare archipelagic status is based in the fulfillment of the conditions listed in 

Article 46 of the Convention; while Article 47 refers to the technical and legal requirements 

for the drawing of archipelagic baselines, which shall be fulfilled by the State claiming the 

archipelagic status to validate its claim and obtain the recognition by the other States parties of 

the Convention. 

 

Since UNCLOS is a framework convention and a living instrument of international law, part 

of its provisions are rules of international customary law. The interpretation of the Convention 

is not constrained in stricto sensus to its text, but it is influenced by the elements of the state 

practice and the opinio juris sive neccessitatis with the flow of the progressive development 

and codification of the law of treaties. As a result, the legality of the declaration of the 

Dominican Republic as an archipelagic State (Law No. 66-07 of May 22, 2007), which was an 

unilateral act of the State in the form of a declaration concerning the legal status of its 

archipelagic condition with the intent to bound internationally, must be in conformity with 

UNCLOS and the rules of international customary law. 
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Since the legality and validity of the Dominican Republic’s archipelagic baselines has not been 

assessed by an international court or tribunal, the opposability of those archipelagic baselines 

largely depends upon an absence of protest from other States. The recognition of an 

archipelagic State is a matter of public international law. Thus, a survey of protests is very 

important for the purposes of assessing state practice concerning archipelagic baselines. 

 

 
BACKGROUND 

 

A large number of unilateral acts including extension of maritime zones have been followed 

by various protests. For example, the practice adopted by the United Kingdom, whose 

Hydrographic Office publishes every year a list of States and their claims on the territorial sea, 

contiguous zone, exclusive economic zone and other spaces on which they intend to exercise 

competences.
1 

An area in which there is a huge body of protests refers to the unilateral 

proclamation by the States of internal rules (laws, decrees, declarations, among others) through 

which it is intended to unilaterally extend the maritime zones, the exercise of sovereign rights 

or the ability to perform certain controls over them (for the purpose of conservation of the 

marine environment, customs controls and operations aimed at conserving the resources of the 

continental shelf and its subsoil). 

 

The Dominican Republic’s archipelagic claim has been protested by 3 States, namely the 

United Kingdom of the Great Britain and Northern Ireland (UK), the United State of America 

(USA), and Japan. On October 18, 2007, the Deputy Foreign Minister and Chief of Staff of the 

Ministry of Foreign Affairs of the Dominican Republic, Jose Manuel Trullols, met with the 

Charge d'Affairs Bullen and British Ambassador Ian Worthington to receive a joint demarche 

protesting the passage of legislation (Law No. 66-07, signed May 22, 2007) declaring the 

Dominican Republic an archipelagic State. According to the nota verbale, this legislation 

asserts expansive new territorial sea rights that impinge on United States of America and 

United Kingdom territorial rights as concern Puerto Rico and the Turks and Caicos Islands, 

respectively. The demarche, which was drafted collaboratively by the United States 

Department Bureau of Oceans and International Environmental and Scientific Affairs (OES) 

and the United Kingdom Hydrographic Office (UKHO), contested the definition of the 

Dominican Republic as an archipelagic State based on its interpretation of Part IV of the UN 

 
 

 

1 
British Yearbook of International Law, Volume 71, Issue 1, 1 January 2001, at 594-600. 
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Convention on the Law of the Sea and expressed concern about Law No. 66-07's claim of an 

expanded exclusive economic zone, limitations on the right of innocent passage and claims 

concerning internal waters and historical bays. The United States and the United Kingdom 

governments requested additional information to support the Dominican Republic's claims. 

 

On December 15, 2008, the Ambassadors from the United Kingdom, United States and Japan 

demarched the Dominican Deputy Foreign Minister Jose Manuel Trullols regarding concerns 

about the Dominican Republic's expanded sea boundary claims under the 2007 law. On 

December 16, 2008, Ambassador Fannin joined Ambassador Worthington and Japanese 

Charge d'Affaires Sudo Norio, to demarche Trullols concerning the Dominican Republic's 

self-declaration in 2007 as an archipelagic State. Ambassador Worthington led the demarche 

and also left a diplomatic note on the matter along with a list of transgressions by Dominican 

vessels in British waters pertaining to Turks and Caicos Islands. Further demarches protesting 

the archipelagic status of the Dominican Republic were submitted also in 2010, and 2012. 

 

The embassies of the United Kingdom and United States of America recalled Article 46 and 

47 of Part IV of UNCLOS establish requirements for which a State may be consider an 

archipelagic State and may draw archipelagic baselines. One of those requirements is that the 

turning points of straight archipelagic baselines may only join the outermost islands and drying 

reefs of the archipelago, and may not be drawn to or from low-tide elevations except in two 

enumerated circumstances. 

 

However, the information available to the governments of the United Kingdom and the United 

States of America does not show that the turning points set out in Law No. 66-07 are all above 

waters at hide tide, or that they qualify for either of the exceptions in article 47, suggesting that 

they do not qualify as turning points under article 47, paragraph 1, of the Convention, and that 

the Dominican Republic does not meet the other requirements of article 47 to be an 

archipelagic State. 

 

The governments of the United Kingdom and the United States of America requested 

documentation regarding the status of these turning points as islands or drying reefs that are 
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above water at high tide, or that they otherwise meet the requirements of article 47.
2 

Not 

having received a reply, the United States and the United Kingdom, again demarched the 

Dominican Republic on October 26, 2010, in a diplomatic note which partially reads as 

follows: 

 

“(…) The Embassy of the United States in the Dominican Republic presents its 

compliments to the Ministry of Foreign Relations and has the honour to refer to Law 

No. 66-07 of May 22, 2007, by which the Dominican Republic: Declared itself an 

Archipelagic State; Drew straight baselines connecting a number of basepoints on 

certain banks and cays, claimed certain bodies of waters as internal waters and 

others as historic bays, sets out the coordinates of the outer limits of its claimed 

exclusive economic zone (EEZ), purported to limit the right of innocent passage 

through its archipelagic waters and territorial sea (and over-flight) to those ships and 

aircraft not carrying cargoes of radioactive substances or highly toxic chemicals; 

Does not recognize the right of archipelagic sea lanes passage, and claimed rights 

over old shipwrecks within its exclusive economic zone (EEZ). 

The Embassies of the United States and the United Kingdom informed the Ministry 

that their governments contested these claims by the Dominican Republic and 

requested clarifications in U.S. Diplomatic Note 234 of October 18, 2007, and the UK 

Diplomatic Noted 64 of that same sate, and in their concurrent joint representation to 

the Ministry of Foreign Affairs. The Embassies of the United States, the United 

Kingdom and Japan made a similar demarche to the Ministry of Foreign Affairs on 

December 16, 2008, requesting the response to the request for clarifications 

contained in U.S. Diplomatic Note 234 of October 18, 2007, and UK Diplomatic Note 

64 of that same date. No substantive reply was received from the Ministry of Foreign 

Affairs to any of these requests for clarification.” 

 
 
 
 
 
 
 
 

 
 

 
2 United State Diplomatic Note 234 of October 18, 2007 and the United Kingdom Diplomatic Note 64 of the 
same date; United Nations, Law of the Sea Bulletin No. 66, at 98 (2008); 2007 Digest 641, 642 (2008), available 
at     http://www.state.gov/documents/organization/147120.pdf 

http://www.state.gov/documents/organization/147120.pdf
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CONTEXT 
 

 
In respect of the recognition of its archipelagic claim, the Dominican Republic has been 

requested to prove the technical and legal requirements of Article 46 (definition of 

archipelagic State) and 47 (archipelagic baselines) of UNCLOS concerning archipelagic State. 

In addition, the Dominican Republic must demonstrate the compliance of its archipelagic 

legislation (Law No. 66-07) with the Part II, section 2 (innocent passage in the territorial sea), 

article 52 (innocent passage in archipelagic waters), article 53 (archipelagic sea lanes passage) 

of UNCLOS, and the compliance with the international law in regard of its claims on historical 

bays and underwater cultural heritage in the Exclusive Economic Zone. 

 

 
PURPOSES 

 
 
 

This research paper examines the legitimacy of the Dominican archipelagic claim and 

the legality of its declaration in the light of the United Nations Convention of the Law of the 

Sea (UNCLOS) and the international law. In the context of the legitimacy, the national 

territory, maritime boundaries and compatibility with the definition of archipelagic State is 

reviewed. For the purpose of the analysis on the legality of the archipelagic State declaration, 

this paper examines the validity of the archipelagic baselines declared by the Law No. 66-0 

and its compatibility with Article 47 of UNCLOS, as well the effects of this archipelagic 

legislation in respect of the navigation rights of foreign-flagged vessels within archipelagic 

waters and the territorial sea emphasising the State practice outcomes, the maritime zones of 

the Dominican Republic and the assertion of rights over shipwrecks located in the Exclusive 

Economic Zone. 



6  

PART I: LEGITIMACY OF THE DOMINICAN 
ARCHIPELAGIC CLAIM 

 
 

“There is indeed a law, right reason, which is in accordance with nature; existing in all, 

unchangeable, eternal. Commanding us to do what is right, forbidding us to do what is wrong. 

It has dominion over good men, but possesses no influence over bad ones. No other law can be 

substituted for it, no part of it can be taken away, nor can it be abrogated altogether. Neither 

the people nor the senate can absolve from it. It is not one thing at Rome, and another thing at 

Athens: one thing today, and another thing tomorrow; but it is eternal and immutable for all 

nations and for all time.” By Cicero,  De Re Publica (III, 17). 
 
 

The legitimacy belongs to the natural law, it is an unwritten principle that comes from 

the instinct of nature that account for an evident and valid justice and fairness. Hence, beyond 

the pure formal correction in the procedure of creation of law, what really matters is the 

integration of rational elements that go beyond mere formal reasoning since the knowing what 

is fair in a specific case is not only obtained through a syllogistic deduction procedure based 

on established legal norms, but it also requires a prudential deliberation process, where the 

practical reason determines the right in a specific case. 

 

Before the reviewing of the legality of the archipelagic claim of the Dominican Republic, an 

analysis must be set from the natural law approach since the first step we have to address to 

understand the legal issue is the legitimacy of the claim. Therefore, the aim of the first part of 

the research is to determinate the truth, is Dominican Republic an archipelago from the 

perspective of the natural elements of its geomorphology? The answer to this question is 

written in section B - chapter 2 of this paper taking into account the definition of archipelago 

and archipelagic State provided by Article 46 of UN Convention on the Law of the Sea. 
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Chapter 1: The Dominican Territory and its Maritime 
Boundaries 

 
 

 
 

 

The territory of the Dominican Republic is composed by the western part of the island of 

Santo Domingo or Hispaniola and a set of 150 smaller islands, islets, cays, a large number of 

reefs, low-water emersions, banks and the waters that interconnect all its maritime features or 

geographic formations. The country has an extension of 48,670.82 km2, which 48,511.44 km2 

correspond to the main territory in the western part of the islands of Santo Domingo and 159.38 

km2 to the adjacent islands.
3

 

 

The Law No. 66-07 declaring the Dominican Republic as an archipelagic State; redefined the 

maritime spaces and expanded the jurisdictional rights of the country. The baselines, from 

which the limits of the territorial sea were drawn, changed from being the coastline marked 

around the western part of the Island of Santo Domingo and moved to the outer side of the most 

distant territory of the archipelago. 

 

The interior waters thus reached a polygon of 49,334.85 km2, the territorial sea was extended 

from 6 miles to a width of 12 nautical miles, the contiguous zone, a strip in which the country 

has the right to patrol in order to prevent the violation of laws and regulations of customs, 

health and immigration was also extended from 6 to 12 nautical miles, establishing the 200mn 

Exclusive Economic Zone (EEZ) from this new system of baselines. 

 

The Caribbean Sea is a semi-closed maritime space, delicate, from the environmental point of 

view and of small extension that makes difficult the establishment of an exclusive economic 

zone of 200 nautical miles between states located face to face, without provoking maritime 

boundary claims between the neighbouring States.
4

 

 
 
 
 
 
 

 

 

3 National Office of Statistics (ONE) of the Dominican Republic, Dominicana en Cifras 2011, at 19, available at:  

https://www.one.gob.do/Multimedia/Download?ObjId=492     . 
4 Beate M W Ratter; Gerhard Sandner, Territorial conflicts in the maritime space of the Caribbean: background of 

interest, characteristics and principles of solution, Bogota, Fondo FEN Colombia, 1997, at 14. 
 
 

 

https://www.one.gob.do/Multimedia/Download?ObjId=492
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The Dominican Republic has concluded bilateral delimitation agreements with two 

neighbouring states: Colombia and Venezuela. In 1978 and 1979, several treaties on 

delimitation of maritime boundaries were signed between the Dominican Republic, Colombia 

and Venezuela, respectively. Thus, most of the Dominican Republic maritime boundaries were 

defined in the south of the country, pending a small sector to delimit with the Kingdom of 

Netherlands (Aruba, Curacao and Bonaire). 

 

The maritime boundaries delimitation agreements signed and ratified by the Dominican 

Republic are: i) The Agreement on Delimitation of Marine and Submarine Areas and Maritime 

Cooperation between the Republic of Colombia and the Dominican Republic, signed on 13 

January 1978, entered into force on 15 February 1979, which defines limits and establishes a 

common space of marine exploitation and exploration; ii) Treaty on the Delimitation of Marine 

and Submarine Areas between the Republic of Venezuela and the Dominican Republic, signed 

on 3 March 1979, which defines limits and set a cooperation protocol on management, use and 

joint conservation of marine resources. 

 

The Law 66-07 establishes new coordinates for the outer limit of the Exclusive Economic Zone 

of the Dominican Republic, to harmonize it with its archipelagic claim. According to Article 14 

of Law 66-07, the outer limit of the Exclusive Economic Zone will be defined by straight-lines 

joining 497 points specified as geodetic coordinates. The United Kingdom and the United 

States of America complained that parts of the Dominican Republic's Exclusive Economic 

Zone claim impinge upon their rights with regard to the Turks and Caicos Islands and Puerto 

Rico, respectively.
5
 

 

The borders with the United Kingdom (Turks and Caicos), the Republic of Haiti, the United 

States of America (Puerto Rico), and with the Kingdom of the Netherlands (Aruba, Bonaire and 

Curaçao), remain to be defined. 

 
 
 
 
 
 
 

 

 
5 Text of a Joint Declaration Undertaken by the United Kingdom of Great Britain and Northern Ireland and the 
United States of America in relation to the Law of the Dominican Republic Number 66-07 of 22 May 2007, Done 
on 18 October 2007” (2008) 66 Law of the Sea Bulletin 98-99. Available at: 
www.un.org/Depts/los/.../PDFFILES/.../uk_usa_re_dom2007frombulletin66.pdf 

 
 

 

http://www.un.org/Depts/los/.../PDFFILES/.../uk_usa_re_dom2007frombulletin66.pdf
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- SECTION A: THE NATIONAL TERRITORY OF THE DOMINICAN 
REPUBLIC 

 
 

1..1  The Principle of Territorial Inalienability 
 

 
According to Article 9 of the 2015 Constitution of the Dominican Republic, the national 

territory of the Dominican Republic is composed by the eastern part of the Island of Santo 

Domingo, its adjacent islands and the combination of the natural elements of its marine 

geomorphology, its territorial sea, and the corresponding seabed and subsoil.
6
 

 
The term national territory, which its main core is the principle of inalienability, clearly covers 

not only the land of the country, but also includes as part of the national territory, and therefore 

subject to protection and defense of its sovereignty, the combination of the natural features of 

its marine geomorphology, its territorial sea, seabed and subsoil, which are inalienable or 

cannot be bought, sold, ceded or transferred. 

 

Whereas, the Constitution of the Dominican Republic describes the national territory as 

comprising the eastern part of the Island of Santo Domingo, its adjacent islands and the 

combination of its natural features; the extension of its territorial sea, baselines, contiguous 

zone, exclusive economic zone and continental shelf shall be established and regulated by the 

organic law or agreements on delimitation of maritime boundaries according with the most 

favorable terms permitted by the Law of the Sea.
7

 

 
The Law No. 66-07, 22 May 2007, as an organic law, declares the Dominican Republic’s as an 

archipelagic state following the part IV of the 1982 United Nations Convention on the Law of 

Sea. Nevertheless, the Dominican Republic’s archipelagic claim is preceded by its own history. 

In 1952, the Law No. 3342 was promulgated, establishing a territorial sea of three nautical 

miles, which also foresees the possibility of a future expansion of this zone as well as the 

contiguous Zone (12mns) established in that same legislation. The Law No. 3342 of 1952, 

proclaimed a discretional sovereignty over natural resources in the seabed and marine subsoil. 

 
 

 
6 Constitution of the Dominican Republic (2015), Art. 9.1 
7 Constitution of the Dominican Republic (2015), Art. 9.2 
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Subsequently, with the Law No. 186 of 1967, the extension of the territorial sea increased to 

6mn (by this date most of the States had set a limit of 12mn) while the contiguous zone was 

reduced to 6mn and sovereignty was declared on the continental shelf as far as possible its 

exploitation. On July of 1972, the Declaration of Santo Domingo was approved by the Meeting 

of Ministers of the Specialized Conference of the Caribbean Countries on Problems of the Sea, 

where a group of Caribbean States declared important principles like sovereignty over a 

territorial sea with an extension up to 12mn; sovereign rights over a "patrimonial sea" up to 

200mn and over the continental shelf to the limit whose depth allows the exploitation of natural 

resources. Following the international trend of increasing the extensions of maritime zones, the 

Dominican Republic, by Law No. 573 of 1977, brought the limit of the contiguous zone to 

24mn from the baseline, set 200mns of Exclusive Economic Zone (EEZ), and left the 6mn 

territorial sea. 

 
 

1..2  The Declaration of the Dominican Archipelago 
 
 

The Dominican Republic signed UNCLOS in 1983, but it is not until 2008 that it was 

ratified by the National Congress, entering in force in 2009. On May 22, 2007, the Law No. 66- 

07 was promulgated declaring the Dominican Republic as an archipelagic State, before the 

entry into force of UNCLOS internally; however, the preamble of the Law No. 66-07 

recognized  UNCLOS as the framework convention. 

 

By Article 2 of Law No. 66-07, the Dominican Republic’s archipelago includes the eastern part 

of the island of Santo Domingo, or Hispaniola, an extensive group of 150 smaller islands, a 

large number of reefs and low-water elevations, the Montecristi Bank, with its centre at Lat. 19° 

59.806’ N, and Long. 071° 36.194’; Mouchoir Bank (Banco del Pañuelo), with its centre 

located at Lat. 20° 55’ N and Long. 070° 45’ 00” Lat. 20° 57’ 00” N and Long. 070° 38’ 00” 

W; Silver Bank, with its centre located at Lat. 20° 32’ 30” N, and Long. 069° 42’ 00” W; 

Innominado Bank, with its centre located at 20° 21.343’ and Long. 069° 04.929’ W, with its 

centre located at Lat.; Navidad Bank, with its centre located at Lat. 20° 01’ 00” N, Long. 068° 

51’ 00” W; Del Caballo Bank with its centre located at Lat. 18° 06.082’ N and 068° 44.246’ W; 
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the Silver, Navidad, Beata and Alto Velo Straits, and the Beata Ridge adjoining the Barahona 

peninsula, other natural elements and the waters that connect them
8
. 

 
The Law No. 66-07 designated archipelagic baselines identifying these small islands, rocks, 

islets, reefs and ocean banks, as part of the marine geomorphology of the national territory of 

the Dominican Republic. 

 
 

 

Figure 1: Map Archipelagic Baseline System of the Dominican Republic 
 
 
 

 

 

8 Law 66-07 of 22 May 2007, Art. 2 
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- SECTION B: MARITIME BOUNDARIES OF THE DOMINICAN 
REPUBLIC 

 
 

1..3  Maritime Boundaries with Colombia and Venezuela 
 
 

i. Colombia 
 
 

The Dominican Republic and Colombia signed the Liévano-Jiménez Treaty on 

February 13, 1978, which entered into force on February 2, 1979
9
. The treaty creates a 

Common Area of Scientific Research and Fisheries Exploitation, which is a rectangle whose 

sides run north and south of the boundary line, in which each country has fishing and research 

rights related to the living resources of the area without being prejudice to the sovereignty of 

both nations. The delimitation consists of 2 sections, from the point of coordinates 15 ° 02'00 

"N 73 ° 27'30" W, where the limit with Haiti ends, to the point 15 ° 00'40 "N71 ° 40'30" W. 

Both points frame the Common Fishing Area. From the previous point a straight line is drawn 

up to the coordinates 15 ° 18'00 "N 69 ° 29'30" W. In fact, it is not exactly a common area 

because the States exercise their jurisdiction on either side of the delimitation line, but an area 

in which each State can allow the fishing operations of their nationals requiring bilateral 

communication on the results of the research. 

 

The outer limit of the Exclusive Economic Zone as determined in the Law No. 66-07 respects 

the agreed maritime boundary with Colombia 

 
 

 
ii. Venezuela 

 
 

Due previous claims of exclusive economic zone, the maritime boundary between the 

Dominican Republic and Venezuela was established through a bilateral agreement that was 

 
 

 
 

 
9 Agreement on delimitation of marine and submarine areas and maritime co-operation between the Republic of 
Colombia and the Dominican Republic, 13 January 1978 (entry into force: 15 February 1979; registration #: 
21042; registration date: 23 April 1982; United Nations Treaty Series (UNTS), Available at: 
http://www.un.org/depts/ios/legislationandtreaties/statefiles/dom.htm 

 
 

 

http://www.un.org/depts/ios/legislationandtreaties/statefiles/dom.htm
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reached on March 3, 1979 but did not enter into force until 1982.
10 

This treaty included a 

common regime for marine pollution control, scientific research and conservation of marine 

resources. The treaty is composed of two boundary lines separated by a maritime gap of 43 

nautical miles that someday will need to be delimited between the Netherlands 

(Aruba/Bonaire/Curaçao) and the Dominican Republic. 

 

The Dominican Republic-Venezuela boundary treaty seems to be contradictory in the sense that 

the eastern sector of their boundary (Sector B) is using the same point 22 as range point of the 

United States-Venezuela maritime boundary treaty. The description of Sector B is: “Starting 

from point 7, [15° 14’ 28” N, 68° 51’ 44 W], a geodesic line whose azimuth is 94°, 13, … to a 

point 7, [15°, 12’ 51” N, 68° 28’ 56” W].” This description raises three problems. First, a 

geodetic line, with rare exceptions, that has a constantly changing direction and cannot 

accurately be described by a single azimuth. Second, if this final segment is a geodesic line 

connecting the two points, it will not coincide throughout its length with the loxodrome 

described in the United States-Venezuela treaty. Third and most importantly, is the use of the 

word “to” in the United States-Venezuela treaty. If “to” means “towards,” the Dominican 

Republic-Venezuela boundary could be seen as consistent with the corresponding United 

States-Venezuela boundary. However, if “to” means that the boundary reaches the second 

point, a point identical to point 22 of the United States-Venezuela boundary, then this treaty 

indicate  an  intent  to  create  a  fixed  endpoint  located  at  the  second  point  (United  States- 

Venezuela point 22), rather than a floating endpoint located short of point 22
11

. 

 

The outer limit of the Exclusive Economic Zone as determined in the Law No. 66-07 on the 

agreed maritime boundary with Venezuela exceeds in some parts. 

The Dominican Republic has to re-determine the outer limit of its Exclusive Economic Zone 

with Venezuela to comply its obligations set by the bilateral maritime boundary delimitation 

agreement. The State should also act bonafide in the negotiations regarding its unsettled 

maritime boundaries. 

 
 

 

 
10 Treaty on the Delimitation of Marine and Submarine Areas between the Republic of Venezuela and the 
Dominican Republic, 3 March 1979, United Nations Treaty Series (UNTS); available online at: 
http://www.un.org/depts/ios/legislationandtreaties/statefiles/dom.htm 

 
11 Lathrop, Coalter G. (2005), Tripoint Issues in Maritime Boundary Delimitation. David A. Colson & Robert W. 
Smith (ed.), International Maritime Boundaries, Volume V, The American Society of International Law, Martinus 
Nijhoff Publishers, at 3317. 

 
 

 

http://www.un.org/depts/ios/legislationandtreaties/statefiles/dom.htm
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1..4  Maritime Boundaries with the United State of America (Puerto Rico), 
Haiti, Netherlands (Aruba, Curacao, Bonaire), and the United Kingdom 
(Turk and Caicos) 

 
 

 
i. United State of America (Puerto Rico) 

 
 

There is no delimitation agreement between the Dominican Republic and the United 

State of America (for the territory of Puerto Rico), Haiti and the Netherlands Antilles. With 

regard to Puerto Rico, Prescott and Schofield argue that the coasts of the two States are short 

with few offshore islands and thus an equidistance line seems appropriate.
12 

The proclaimed 

maritime zones of the Dominican Republic exceed the median line in all sectors of the maritime 

boundary with Puerto Rico (North, Mona Passage and South). 

 
 

 
ii. Haiti 

 
 

With regard to Haiti, in most sectors of the maritime boundary, the Dominican Exclusive 

Economic Zone follows the median line, though no agreement with Haiti has been concluded; 

however, there are parts of the maritime boundary where the median line is crossed in favour of 

the Dominican Republic. 

 
 

 
iii. Netherlands Antilles (Aruba, Bonaire and Curaçao) 

 
 

There is no established maritime boundary with the Netherlands Antilles (Aruba, Bonaire 

and Curaçao). However, a gap exists between the agreed maritime boundary delimitations in 

the zone that could affect the north of the Netherlands Antilles, which measures 43nm between 

the trijunction (east) and the trijunction (west) of the maritime boundary between the 

Dominican Republic, Venezuela and between Venezuela and the Netherlands Antilles. 

 
 
 
 

 

 
12  V. Prescott and C. Schofield, the Maritime Political Boundaries of the World, 2nd ed., Leiden: Martinus Nijhoff 
Publishers, 2005, at 355. 
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According to Prescott and Schofield, a line joining these points should be drawn, as "neither 

party seems to have any grounds for suggesting that such a line would be inequitable".
13 

The 

declared outer limit of the Dominican Exclusive Economic Zone roughly follows a median line 

between the two States. 

 
 

 
iv. Boundary delimitation with the United Kingdom (Turks and Caicos Islands) 

 
 

With respect to the Turks and Caicos Islands, the Dominican Republic and the United 

Kingdom have signed a bilateral delimitation agreement which has not come into force. This 

agreement was signed on 2 August 1996 and its Article 2 provides that it will "enter into force 

on the date on which the two governments exchange notifications of their acceptance". No such 

exchange has yet taken place. 

 

The Agreement was rejected by the Dominican Republic’s National Congress alleging that the 

delimitation of maritime boundaries with the Turk and Caicos Islands did not achieved the most 

favourable terms for the Dominican Republic in accordance with the International Law of the 

sea. 

 

The proclaimed archipelagic legislation of the Dominican Republic encroaches upon the 

Mouchoir bank which was considered part to the Exclusive Economic Zone of Turks and 

Caicos Islands according to the signed agreement between the Dominican Republic and the 

United Kingdom. Art. 21 of Law No. 66/07 provides that negotiations will be initiated with 

neighbouring states with respect to the delimitation of overlapping maritime spaces in 

conformity with the principles established in the Law. Therefore, is expected the negotiation of 

a new maritime boundary agreement between the Dominican Republic and the United 

Kingdom. 

 
 
 
 
 
 
 
 
 

 

 
13  V. Prescott and C. Schofield, The Maritime Political Boundaries of the World, 2nd ed., Leiden: Martinus 
Nijhoff Publishers, at 99. 
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Chapter 2: Review of the Dominican Archipelagic Status 
 

 

 

 

 

With the promulgation of its first constitution on November 6, 1844, the territory of the 

Dominican Republic was consecrated as the Spanish part of the Island of Saint Domingue and 

its adjacent islands, the border limits were introduced in 1793 by France and Spain by the 

Treaty of Aranjuez (1793).
14 

Thus, since the foundation of the Dominican State, the area 

corresponding to the national territory was not only composed by half part of the main, but 

other adjacent islands were included. 

 

In the Dominican imaginary, as well as in many countries of the Caribbean archipelago, the 

archipelagic notion has been present for several decades, even before the establishment of the 

Part IV of UNCLOS. The declaration of the Dominican Republic as an archipelagic State was a 

unilateral act made by the Law No. 66-07 of 22 May 2007, which declared the country as an 

archipelago and considered the waters between its maritime features (islands, islets, cays, rocks, 

and reefs) as an integral whole or unit of territory. 

 

In this chapter the review of the compatibility of the Dominican archipelago with the 

archipelagic regime (article 46 of UNCLOS) will be analysed. 

 
 
 

 
- SECTION A: THE ARCHIPELAGIC STATE REGIME 

 

 
2..1  Development of the Archipelagic State Doctrine 

 
The notion of archipelagos as a national, geographical and political unity which constitutes 

a unique kind of State began to be seriously debated after World War II with the claim of 

special legal recognition of the land and water of countries composed by islands. 

 
 
 
 
 
 

 

 
14 Constitution of the Dominican Republic, 1844 (San Cristobal), Art. 2-6. 
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The most remarkable precedent was the 1957 Djuanda Declaration issued by the Prime 

Minister of Indonesia, Djuanda Kartawidjaya, asserting what for that time was a radical 

approach: “The government declares that all waters surrounding, between and connecting the 

islands constituting the Indonesian state, regardless of their extension or breadth, are integral 

parts of the territory of the Indonesia state and therefore, parts of the internal or national 

waters which are under the exclusive sovereignty of the Indonesian state […] The delimitation 

of the territorial sea (the breadth of which is 12 miles) is measured from baselines connecting 

the outermost points of the islands of Indonesia.” 

 

Nevertheless, the first precedent to legitimize the claims of the archipelagic countries was the 

1951 Anglo-Norwegian Fisheries Case
15

, which was a further erosion to the principle of 

freedom of the seas since the International Court of Justice (ICJ) declared not contrary to the 

international law, the Royal Norwegian Decree of July 12, 1935, allowing Norway to draw 

straight baselines connecting 120,000 of its islands and fjords as the basis from which its 

territorial waters were drawn, denying to the British fishermen entry into that circumference. 

 

The judgment of the ICJ further held that the precise baselines fixed by the Norwegian decree 

in applying this baseline system were not incompatible with the international law. The 

Norway’s action of enclosing a coastal archipelago fringing its territory with straight baselines 

marking the inner limit of its territorial sea, and excluding the entry of foreign vessels from 

these waters redefined the concept of territorial water. Indeed, the most relevant ratio of the 

ICJ’s judgment was that certain maritime areas lying between the lines of the islands and coasts 

were sufficiently linked to the land domain to be subject to the regime of internal waters. 

 

This was a positive legal precedent in support of the lawful designation of archipelagic 

baselines for States like Norway which is part of a continent; however, in the diplomatic 

context there was much opposition to the creation of a specific legal regime for many island 

States composed by archipelagos. Consequently, as an unilateral act, the Djuanda Declaration 

was protested from the mayor maritime States, including the United States, the United 

Kingdom, France and Japan, which were against the idea of the establishment of archipelagic 

baselines that enclose the waters between and around the natural features of archipelagos, 

changing maritime areas which previously had been considered as high seas to internal waters; 

 
 

 
15 Fisheries Case (U.K. v. Nor.) 1951 I.C.J. p.116. 
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and as consequences, generating the loss of navigation rights in important maritime routes used 

for commerce and military purposes. 

 

Thus, during the negotiations of UNCLOS I (1958) and II (1960), due to a lack of political 

support at the international level, the claim of archipelagic States was not a topic under the 

agenda. The legal recognition of the archipelagic States was a complicated matter to decide 

taking into account the end of the historical discussions between the Grotius’s Mare Liberum 

and Selden’s Mare Clausum Doctrine. In which, the Doctrine of the Freedom of the Seas or 

Mare Liberum resulted the winner, and become the norm enforced by the maritime powers to 

exercises the navigation rights over the seas without restrictions. 

 

Despite the conflict of interests, the special geomorphology of the archipelagic countries 

legitimized their right to establish a new legal regime for the protection of their lands and 

waters. Since 1930, the special situation of archipelagos was highlighted at the Hague 

Codification Conference
16

. A draft convention, commissioned by the League of Nations, 

included the provision that "[…] in the case of archipelagos, the constituent islands are 

considered as forming a whole and the width of the territorial sea shall be measured from the 

most distant islands to the centre of the archipelago." 

 
However, this proposal was protested by developed shipping countries

17
. As consequence, the 

use of straight baselines around archipelagos was not included in UNCLOS I and II; the legal 

regime of islands was applicable to archipelagic countries, allowing the freedom of navigation 

to foreign vessels through archipelagic waters as normal high sea routes. 

 

Nonetheless, this situation changed during the negotiations of UNCLOS III (1982), due to the 

support of the new independent archipelagic countries from South East Asia. To deal with the 

new legal regime, the United Kingdom proposed a measuring principle for the establishment of 

archipelagic baselines known as the land to water ratio or the ratio of the enclosed land to the 

water, resolving the technical aspects of the archipelagic baseline system. 

 
 

 

 

16 League of Nations, Acts of the Conference for the Codification of International Law, held at the Hague from 
March 13th to April 12th, 1930, Doc. C. 351.M. 145. 1930. v (as cited in Charney, Technology and International 
Negotiations, 76-78, 82 (1982)) [hereinafter Hague Codification Conference] 
17 Amended Draft Convention prepared by Schiicking for the Committee of Experts of the Hague Codification 

Conf. of 1930, League of Nations Doc. C-196 M-70 1927 at 72 (1927) 
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The result was reflected in the substantive provisions of Part IV of the UNCLOS III (1982) 

dealing with the definition of the archipelagic concept and the condition under which straight 

baselines can be drawn around an archipelagic State. The establishment of Part IV of the 

Convention was a complicated issue during the negotiations because of the conflict between the 

traditional developed maritime States defending the Principle of the Freedom of the Sea and the 

reality of the developing and archipelagic States which wanted recognition of their special 

status to achieve protection of their land and waters. To archive consensus between the parties, 

a balance was agreed. 

 

The first rule of balance is the paragraph 6 of Article 47 of the Convention: “If a part of the 

archipelagic waters of an archipelagic State lies between two parts of an immediately adjacent 

neighbouring State, existing rights and all other legitimate interests which the latter State has 

traditionally exercised in such waters and all rights stipulated by agreement between those 

States shall continue and be respected.
18

 

 
The second rule of balance is included in Article 51, paragraph 1: “Without prejudice to article 

49, an archipelagic State shall respect existing agreements with other States and shall 

recognize traditional fishing rights and other legitimate activities of the immediately adjacent 

neighbouring States in certain areas falling within archipelagic waters. The terms and 

conditions for the exercise of such rights and activities, including the nature, the extent and the 

areas to which they apply, shall, at the request of any of the States concerned, be regulated by 

bilateral agreements between them. Such rights shall not be transferred to or shared with third 

States or their nationals.” 

 

And finally, the third rule of balance was set in Article 52: “[…] ships of all States enjoy the 

right of innocent passage through archipelagic waters, in accordance with Part II, section 3"; 

2. The archipelagic State may, without discrimination in form or in fact amongst foreign ships, 

suspend temporarily in specified areas of its archipelagic waters the innocent passage of 

foreign ships if such suspension is essential for the protection of its security. Such suspension 

shall take effect only after having been duly published. 

 
 

 
18 D.P. O'Connell, The International Law of the Sea, Vol. I, Cambridge: Cambridge University Press, 1982, p. 247 
(1.Shearer ed. 1982); R. Churchill and A. V. Lowe, The Law of the Sea, Manchester, Manchester University Press, 
1999, at 92-93. 
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In order to assure the protection of navigation rights in archipelagic waters and the archipelagic 

State's security, Article 53 gave to archipelagic State the right to regulate where and how ships 

and aircraft pass through its waters by designating specific sea lanes. The rights of passage 

through these archipelagic sea lanes are regarded as those of transit passage: 

 

(1) An archipelagic State may designate sea lanes and air routes, suitable for the safe, 

continuous and expeditious passage of foreign ships and aircraft through or over its 

archipelagic waters and the adjacent territorial sea; 

 

(2) All ships and aircraft enjoy the right of archipelagic sea lanes passage in such sea 

lanes and air routes; 

 

(3) Archipelagic sea lanes passage is the exercise of the rights of navigation and 

overflight in the normal mode solely for the purpose of continuous, expeditious and 

unobstructed transit between the high seas and exclusive economic zone. In conclusion, 

three kind of passage were set: innocent passage (articles 17-32 of UNCLOS); transit 

passage in straits used for international navigation (articles 34- 44 of UNCLOS); and 

archipelagic sea lanes passage through archipelagic waters and the adjacent territorial 

sea (articles 53 and 54 of UNCLOS). 

 
 

2..2   Notion of Archipelago and Archipelagic State 
 
 

The terms Archipelago and Archipelagic State often are misinterpreted with the limited 

geographic definition of a territory composed by a group of islands; however the connotation of 

the term “Archipelagic State” implies more than a geographical meaning, its literal definition 

brings a series of legal consequences that constitute a new kind of State under the international 

law. 

 

Part IV of UNCLOS stated the requirements for the constitution of Archipelagic States. The 

point of departure is merely legal, sticking to the definitions given by article 46. One of the 

basic for the legitimacy of any country which claims the archipelagic State regime is the 

fulfilment with the description given by the legal definition of archipelagic State. 
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Under Article 46(a) of UNCLOS, (…) "archipelagic State" means a State constituted wholly by 

one or more archipelagos and may include other islands.”; whereas article 46(b) stated 

"archipelago" means a group of islands, including parts of islands, interconnecting waters and 

other natural features which are so closely interrelated that such islands, waters and other 

natural features form an intrinsic geographical, economic and political entity, or which 

historically have been regarded as such.” As a result, is important to understand the term 

archipelago to follow the archipelagic State definition, both term are interrelated but have 

different approaches. 

 

The importance of the understanding of the meaning of the term archipelago is emphasized to 

avoid lack of objectivity with the archipelagic claims since the simple geographic concept of 

archipelago -merely referring to a group of islands- is not enough to constitute an archipelagic 

State. One of the early definitions given on archipelagos was by the International Court of 

Justice in the Anglo-Norwegian Fisheries Case. In relation to the unity of the islands fringed 

with the mainland, the Court stated: “(…) the coast of the mainland does not constitute, as it 

does in practically all countries, a clear dividing line between land and sea”.
19

 

 
What really constitutes the Norwegian coastline is the outer line of the skjaergaard. This 

skaergaard was said to constitute “a whole with the mainland”, and the Court noted that it is the 

land which confers upon the coastal State a right to the waters off its coasts. Despite that this 

case specifically addressed the particular circumstances of a coastal archipelago; it clarified the 

notion of “geographic whole”, which covers mid-ocean archipelagos as well. 

 

Despite of several views and criteria about the term archipelago, the specific definition 

provided in Article 46 of UNCLOS is internationally recognized. However, according to Clive 

R. Symmons, this definition rises several points: (i) an archipelago is deemed to include not just 

insular terra firma, but also non-insular natural formations (e.g., reefs) and the areas of the sea 

around them; as such they constructively form a single physical and economic entity; (ii) there 

must be a close interrelationship of all these features…it is clear that the geographical condition 

must be satisfied namely that the two or more islands must be so situated so as to be capable to 

being geographically considered as a whole unit; (iii) the factor of historic claim is alternative 

to, rather than additional to, geographical, economic and political factors. 

 
 

 

19 Fisheries Case (U.K. v. Nor.) 1951 I.C.J. p.116. 
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The main reason of any country for claiming the archipelagic State condition is the legal 

recognition of the special status that the archipelagic regime gives to the waters and maritime 

features inside the polygon in which the archipelago is represented. In that case, the waters 

inside the archipelagic baselines are considered national waters, and its natural features, 

including islands, are considered a single unit or a whole. 

 

To date (as at July 2016), there are some twenty two States that have formally claimed 

archipelagic status, including a broad variety of countries such as Antigua and Barbuda, the 

Bahamas, Cape Verde, Comoros, the Dominican Republic, Fiji, Grenada, Indonesia, Jamaica, 

Kiribati, the Maldives, the Marshal Islands, Mauritius, Papua New Guinea, the Philippines, 

Saint Vincent and the Grenadines, Sao Tome and Principe, Seychelles, the Solomon Islands, 

Trinidad and Tobago, Tuvalu, and Vanuatu.
20

 

 
 

 
- SECTION B: COMPATIBILITY OF THE DOMINICAN 

ARCHIPELAGIC CLAIM 

 

 
2..3  Fulfilment of the Definition of Archipelagic State 

 

Under the UNCLOS regime there is a series of conditions that shall be satisfied by any State 

claiming the archipelagic State regime. The first of these requirements is the Principle of Unity 

on the archipelagic formation (article 46.b) which states that the elements of an archipelago 

shall be so closely interrelated that such islands, waters and other natural features form an 

intrinsic geographical, economic and political entity, or which historically have been regarded 

as such. This provision is well known as the entity test of article 46 (b)
21

. 

 
 
 
 
 

 

 

20  J. Ashley Roach/Robert W. Smith, Excessive Maritime  Claims (3rd   edn. 2012), pp. 206-208; Donald R. 

Rothwell/Tim Stephens, The International Law of the Sea (2nd edn. 2016), pp. 197-201. 
21  L.L. Herman, 'The Modern Concept of the Off-Lying Archipelago in International Law', (1985) 23 Canadian 
Yearbook of International Law, 172-200 at 179; M. Munavvar, Ocean States: Archipelagic Regimes in the Law of 
the Sea (Dordrecht: Martinus Nijhoff Publ., 1995), at 113-115. 

 
 

 



23  

From the given definition of archipelago by Article 46 (b) of UNCLOS, the three elements for 

the configuration of the entity test are: (i) intrinsic geography entity; (ii) intrinsic economy 

entity; and (iii) intrinsic political entity. The union of these elements constitutes the Principle of 

Unity required to legitimate the existence of an archipelago. 

 

The term “intrinsic geographical entity” refers to geography unity. However, the problem with 

archipelagos is that normally are composed by a group of islands and other natural features 

where is difficult to observe a single piece of territory. Under this circumstance, the 

interpretation of the geographical unity is visible by the interrelatedness of the islands and 

features of the archipelago, and the core of this connection is adjacency, namely the actual 

relationship or link between the natural features of the archipelago
22

. The term “intrinsic 

economic entity” refers to the economy unity of the archipelago that is indicated by the 

economic significance of the resources of the interconnecting waters for the State and its 

people.
23 

The term “intrinsic political entity” refers to political unity, and presupposes primarily 

that the islands and natural features of the archipelago belong to the same state.
24

 

 

 
2..4  Test of Archipelagic State 

 
 

i. Intrinsic geographical unity 
 
 

Concerning to the review on the intrinsic geographical entity test and the Dominican Republic’s 

archipelagic claim, it is essential to clarify, that the main part of the Dominican territory is 

located in the Island of Santo Domingo or Hispaniola, the second largest in the Caribbean 

(78,000 km2), which is mainly enclosed by two barrier reefs (Montecristi and Macao Bavaro- 

Punta Cana)
25

, several fringing, hard base, small islands, islets, rocks and low tide elevations. 

The Dominican Republic has a land area of 48,484 km 2, with a coastline of 1,389 km, of 

which 376.7 km (27%) are mangroves, and 166 km (11%) are coral reefs. 

 
 

 

 

22 S C.F. Amerasinghe, ‘The problem of archipelagos in the international law of the sea', (1974) 23 International 
Comparative and Law Quarterly, 539-575 at 564. 
23 H.W Jayawardene, The Regime of Islands in International Law (Dordrecht: Martinus Nijhoff Publ., 1990), at 

139. 
24 C.E Amerasinghe, op. cit., supra note 16, at 557. 
25 Geraldes, Francisco X, The coral reefs of the Dominican Republic, Centro de Investigaciones de Biologia 

Marina, Universidad Aut6noma de Santo Domingo UASD, Latin American Coral Reefs, Edited by Jorge Cortes, 

Elsevier Science B.V (2003), at 78. 
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There are many small offshore islands and cays that are part of the Dominican territory. The 

largest islands near shore are Saona Island, in the southeast; Beata Island, located 7 km 

southwest of Cabo Beata; Catalina Island (Toeya) and Catalinita; Cabra Island, located 1 km 

west of Morro de Monte Cristi; some important islets are Isla Cuidado, La Matica y La Piedra 

islets; and Siete Hermanos Cays, described as seven sandy cays located few kilometers from 

the shore. 

 

The fact the mayor part of the Dominican territory occupies the eastern part of the Island of 

Hispaniola, which its western part belongs to the Republic of Haiti, does not affect the notion of 

intrinsic geographical entity since the article 46 (b) of the UNCLOS, states that the islands of 

the archipelago might include parts of islands. This is the case of some recognized archipelagic 

States like Indonesia, which shares part of its islands with other countries like East-Timor and 

Malaysia. 

 

The geomorphology of this complex of islands and natural features surrounding the eastern part 

of the Island of Hispaniola constitute a geographical whole, as they are part of the same 

geographical system. The interrelatedness and adjacency of these islands and natural features 

implies a short distance criterion. Most of the islands and islets of the Dominican archipelago 

are less than 8 km of the main Island of Hispaniola. 

 

Under the interpretation of the element of intrinsic geography entity, the main question that 

consequently would arise is how far or near the distance between islands should be
26

. The 

close interrelation of the natural features to form a single entity may also be indicated by the 

factor of propinquity or adjacency. 

 

The features declared by the Dominican Republic (a group of 150 small islands, islets and 

rocks, a large number of reefs and low-tide elevations, banks, straits, and the Beata Ridge) are 

too close to the main island Hispaniola. However, despite that closeness provides evidence for 

the fulfilment of the intrinsic geography entity test for the Dominican archipelago, it represents 

a problem for the consideration of the archipelagic baselines. 

 
 
 

 
 

 
26 M.Munavvar, op. cit., supra note 14 at 171 
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The adjacency between the main island and its features is too close; by itself the island of 

Hispaniola and the smaller islands fringing its coasts have the characteristics of a main-island 

surrounded by small coastal archipelagos. Indeed, it has been argued that the Dominican 

Republic is more a kind of a mainland type island fringed by coastal archipelagos and not as an 

archipelagic State.
27

 

 
Nonetheless, the archipelagic legislation of the Dominican Republic included a system of banks 

located at a considerable distance from the north of the Island Hispaniola as part of its 

archipelago, namely the Silver, Navidad, and Mouchoir Bank. The article 46 (b) of UNCLOS 

provides that an archipelago, apart from being formed by a group of islands, is also formed by 

other natural features and its interconnecting waters. Banks with drying reefs are  natural 

features that under the practice of some archipelagic States have been used as constituent 

elements of archipelagos. The inclusion of these low tide elevations in the archipelagic system 

of the Dominican Republic changed the extension of the archipelago. Therefore, the analysis of 

the Dominican Republic archipelagic claim cannot define the Dominican territory as a main 

island surrounded by costal archipelago since these banks which are part of the national 

territory are located beyond the coasts of the Island of Hispaniola to 80 nautical miles north of 

the Dominican Republic. 

 
With regard to the geographical unity requirement, the Dominican Republic has declared the 

continuity of its archipelago, which comprises the Silver, Navidad and Mouchoir banks and the 

Beata Ridge. There must be a close interrelationship between all the features of the archipelago, 

this rule apparently is fulfilled with Navidad and Silver Bank, but Mouchoir Bank appears to be 

closer to Turk and Caicos. However, Navidad and Silver Bank are topographically continuous 

with the Bahamas; the Bahamian archipelago is a system of carbonate banks and islands with a 

common geological origin and related ecology. Ecological boundaries rarely coincide with 

political jurisdictions or national boundaries. The archipelago includes territories of three 

countries; The Bahamas, the Turks and Caicos Islands and the Dominican Republic. 

 
 
 
 
 

 
 

 

27 C.S.N. Narokobi,'The Regime of Archipelagos in International Law', in J.M. VanDyke, L.M. Alexander and J.R. 
Morgan (eds.), International Navigation: Rocks and Shoals Ahead? A Workshop of the Law of the Sea Institute, 
Honolulu, Hawaii, January 13-15, 1986 (Honolulu: The Law of the Sea Institute, 1988), 220-236 at 221. 
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All of the land areas in the archipelago are geologically part of The Bahamas or the Turks and 

Caicos Islands, but the Dominican Republic claims the reefs of the Silver, Navidad Banks to 

the extreme southeastern extent of the chain.
28 

Navidad Bank is defined as the southernmost 

extension of the Blake-Bahaman Platform.
29

 

 
 

 

Figure 2: Illustration of Navidad, Silver, and Mouchoir Bank. 

 
It could be argued that if Turks and Caicos Islands could claim archipelagic status, Mouchoir 

Bank could forms part of its archipelago. Nevertheless, the Turks and Caicos Islands as a 

British Overseas Territories cannot proclaim itself an archipelagic State because of its 

dependent status. A Low Tide Elevation like Mouchoir Bank located in an area of overlapping 

maritime zones may be considered to form a geographical whole with any closely located coast, 

but is not enough that banks form a geographical whole with the rest of the archipelago since 

they must also form a political whole, in the sense that the State exercises sovereignty over 

them. Therefore, the inclusion of Mouchoir bank in the archipelagic system declared by the 

Dominican Republic is a matter of maritime delimitation rather than a geographical one. 

 
 

 
 

 

28 Kathleen Sullivan Sealey, Barbara Brunnick, Stefan Harzen, An Ecoregional Plan for The 
Bahamian Archipelago, (2002) Taras Oceanographic Foundation, Jupiter, Florida, at. 115. 
29 G. Malcolm Brown; The Ocean basins and margins (Volume 3): the Gulf of Mexico and the Caribbean eds A. E. 
M. Nairn and F. G. Stehli, Plenum Publishing Corporation, Geophysical Journal International, Volume 48, Issue 1, 
(1977), at 453. 
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The banks form part of the seabed and therefore if a bank is located within the limit of the 

territorial sea, the State exercises sovereignty over it; if it is located beyond that limit, the banks 

are part of the continental shelf, where the State exercises sovereign rights according to Part VI 

of UNCLOS. The inclusion of Mouchoir Bank in the Dominican archipelago was not protested 

by any State, neither by the UK nor by the USA. The joint protest made by the USA and the 

UK was limited on the drawing of archipelagic baselines over the Banks. 

 

According to the Manual on Technical Aspect of the United Nations Convention of the Law on 

the Sea, a bank is a submarine elevation located on a continental margin over which the depth 

of water is relatively shallow. It could also be a shallow area of shifting sand, gravel, mud, etc. 

such as a sand bank or a mud bank usually occurring in relatively shallow waters and 

constituting a danger to navigation.
30

 

 
The inclusion of banks and dryings reefs in the archipelagic formation is covered by a broader 

interpretation of the term “natural features” included in article 46 (b) of the UNCLOS. 

Consequently, banks and its drying reefs may form part of archipelagic States. The natural 

features, upon which the archipelagic system of the Dominican Republic was declared, 

comprise banks and low tide elevations. 

 

The archipelagic formation of the Dominican Republic fulfil the geographical unity 

requirement of Article 46 (b) of UNCLOS since the natural features forming its archipelago are 

sufficiently close and interrelated to be considered as an intrinsic geographical whole. The legal 

framework concerning banks and their drying reefs will be elaborated in chapter 3.3 concerning 

to archipelagic basepoints over drying reefs. 

 
 

 
ii. Intrinsic political unity 

 
 

In regard to the element of intrinsic political entity, the system of islands and natural features 

shall form a country integrated by a single State that exercise effective control over the 

territory. 

 
 

 

30 Manual on Technical Aspects of the UN Convention on the Law of the Sea-1982, Special Publication No. 51 
(4th ed.), (International Hydrographic Bureau, Monaco, March 2006) Appendix 1, at 6. 

 
 

 



28  

The archipelago must form a political whole ruled and represented by its own State 

sovereignty. The Dominican Republic is a sovereignty State; however the legal status of the 

system of banks declared by the State as part of its archipelago is unclear. In many reports, the 

Silver, Navidad and Mouchoir Bank are considered natural features at low tide elevations. The 

acquisition of sovereignty over this kind of natural features is a matter still not resolved under 

the international law. 

 

Article 13 of UNCLOS defines a low tide elevation as: 
 
 

“1) … a naturally formed area of land which is surrounded by and above water at low- 

tide but submerged at high tide. Where a low-tide elevation is situated wholly or partly 

at a distance not exceeding the breadth of the territorial sea from the mainland or an 

island, the low-water line on that elevation may be used as the baseline for measuring 

the breadth of the territorial sea. 

 

2. Where a low-tide elevation is wholly situated at a distance exceeding the breadth of 

the territorial sea from the mainland or an island, it has no territorial sea of its own.” 

 

The generic term “low-tide elevation” may therefore encompass a rock, a shoal or some other 

similar feature.
31 

The legal framework concerning the appropriation of low tide elevations was 

addressed by the International Court of Justice (ICJ) in three cases. The International Court of 

Justice considered the issue of low-tide elevations in its 2001 judgment in the Case Concerning 

Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v 

Bahrain),
32 

where the ICJ determined that Article 13 reflected customary international law.
33

 

 
The dispute between Qatar and Bahrain rested on the issue of whether Fasht al Dibal (a low- 

tide elevation) could “be appropriated in accordance with the criteria which pertain to the 

acquisition of territory.”
34 

Qatar maintained that a territorial claim could not be made in relation 

to a low-tide elevation; Bahrain claimed the converse.
35

 

 
 

 
31. Territorial and Maritime Dispute (Nicaragua v. Colombia) (Judgment) [2012] ICJ Rep 624. 
32 Case Concerning Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v Bahrain) 

(Merits) [2001] ICJ Rep 40 (Qatar v Bahrain). 
33 Qatar v Bahrain [2001] ICJ Rep 40, 100 [201]. 
34 Qatar v Bahrain [2001] ICJ Rep 40, 100 [200]. 
35 Ibid. 
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Bahrain claimed that it held a superior title to the low-tide elevations “in the sea between 

Bahrain’s main islands and the coast of the Qatar peninsula” and was thus able to exercise 

sovereign rights over these areas.
36 

In support of this contention Bahrain claimed that the legal 

status of low-tide elevations is analogous to islands under the law of the sea.
37

 

 
The Court noted that “international treaty law is silent on the question whether low-tide 

elevations can be considered … “territory” ” and that “the few existing rules [in the law of the 

sea] do not justify a general assumption that low-tide elevations are territory in the same sense 

as islands”.
38

 

 
The Court rejected the Bahrain’s interpretation that a low-tide elevation is susceptible of a 

claim to territorial sovereignty, supporting its decision doing reference to the Article 13(2) that 

provides that low-tide elevations situated beyond the limits of a State’s territorial sea do not 

themselves generate a territorial sea.
39 

On this basis, the Court concluded that neither Bahrain 

nor Qatar was able to rely upon the low-water line of the low-tide elevations “in the zone of 

overlapping claims” for the purposes of drawing the equidistance line between the two States.
40

 

 
The International Court of Justice found that neither conventional nor customary law could 

definitely answer the question whether low tide elevations could be subject to appropriation 

according to the principles of acquisition of territory. The Court noted that there was not "a 

uniform and widespread State practice which might have given rise to a customary rule which 

unequivocally permits or excludes appropriation of low-tide elevations".
41

 

 
It concluded, however, that according to the different effects attributed to islands and low tide 

elevations by UNCLOS, low tide elevations cannot "from the viewpoint of the acquisition of 

sovereignty be fully assimilated with islands or other land territory".
42

 

 
 
 
 

 
 

 
36 Qatar v Bahrain [2001] ICJ Rep 40, 101 [203]. 
37 Ibid. 
38 Qatar v Bahrain [2001] ICJ Rep 40, 101-2 [205-206]. 
39 Qatar v Bahrain [2001] ICJ Rep 40, 102 [207]. 
40 Qatar v Bahrain [2001] ICJ Rep 40, 102-3 [209]. 
41 Ibid. 
42 Ibid., at para. 206, p. 102. ". 
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Judge Torres Bernardez in his dissenting opinion stated that sovereignty over low tide 

elevations "is to be defined by the application of the applicable maritime delimitation rules of 

the law of the sea and not by operation of the law governing acquisition of land territory (terra 

firma).
43

 

 
In the Nicaragua/Honduras case,

44 
the International Court of Justice quoted its conclusion in 

the Bahrain/Qatar case and noted that "features which are not permanently above water, and 

which lie outside a state's territorial waters, should be distinguished from islands.
45

 

 
While the International Court of Justice in the Qatar/Bahrain case referred specifically to the 

case of low tide elevations located in an area of overlapping territorial seas,
46 

in the 

Nicaragua/Honduras case, the International Court of Justice applied the same 'principle' to low 

tide elevations located beyond the territorial seas of both coastal states. 

 

Contrary views, namely that low tide elevations located beyond the territorial sea of the coastal 

State can be subject to appropriation by virtue of the principles of acquisition of territory, have 

been expressed by authors 
47 

and implicitly by the arbitral tribunal in the Eritrea Yemen case.
48 

In its recent judgment in the Malaysia/Singapore case, the International Court of  Justice 

adhered to its previous jurisprudence and concluded that the sovereignty status of a low tide 

elevation in overlapping territorial seas will be determined by the maritime delimitation 

effected in the area.
49

 

 
 
 
 

 
 

 
43 Qatar v Bahrain [2001] ICJ Rep 40, Dissenting Opinion of Judge Torres Bernardez, ibid., at para. 526, p. 438 
44 Case concerning Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea 

(Nicaragua v. Honduras, Judgment of 8 October 2007), [2007] ICJ Reports para. 141, at 40. 
45 Ibid 
46 Qatar/Bahrain case, op. cit., supra note 23, at para. 204 
47 P. Weil, 'Les hauts fonds decouvrant dans la ddlimitation maritime propos de paragraphes 200-200 de l'Arrt de 

la Cour Internationale de Justice du 16 Mars 2001 en l'Affaire de la delimitation maritime et questions territoriales 
entre Qatar et Bahrein', in N. Ando et al. (eds.), Liber Amicorum Judge Shigeru Oda (The Hague: Kiuwer 
International, 2002), 307-322 at 318-319; R. Lavalle, 'Not Quite a Sure Thing: The Maritime Areas of Rocks and 
Low-Tide Elevations Under the UN Law of the Sea Convention', (2004) 19 (1) International Journal of Marine and 
Coastal Law, 43-69 at 49 
48 Eritrea- Yemen Arbitration Award, Phase I-Territorial Sovereignty and Scope of Dispute, (2001) 40 ILM, para. 

527 (i), (ii), (iv) and (v); M. Reisman, 'International Decisions, Eritrea/Yemen: Award of the Arbitral Tribunal in 

the First stage of the Proceedings', (1999) 92 AJIL, 668-682 at 680. 
49 Sovereignty over Pedra Branca Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia v. Singapore, 

Judgment of 23 May 2008), [2008] ICJ Reports at 79-80, paras. 295-299. 
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In the South China Sea case before the proceeding of UCLOS’s Annex VII, there were 

extensive discussions regarding the characterisation and entitlements of low-tide elevations, 

and the important distinctions between these features and islands. The Tribunal observed that 

Article 13 of UNCLOS “operates in parallel” with the definition of an island included in Article 

121.
50  

Regarding the distinctive nature of a low-tide elevation, the Tribunal noted that “the 

status of a feature is to be determined on the basis of its natural condition”,
51 

and that 

notwithstanding human modification of the feature “a low-tide elevation will remain a low-tide 

elevation under the Convention, regardless of the scale of the island or any installation built 

atop it.”
52

 

 
The Tribunal also commented on the use of the term “high tide” in Article 13 which becomes a 

determining factor in distinguishing between a low-tide elevation submerged at high tide, and 

the Article 121 on the regime of islands and rocks. It was concluded that “high tide” was not a 

technical term and could be subject to varying interpretations and accordingly there was 

nothing in the UNCLOS or in international customary law requiring that any particular high 

tide datum be applied.
53  

The Arbitral Tribunal also reaffirmed the position of the ICJ that a 

low-tide elevation cannot be appropriated, distinguishing between a low-tide elevation located 

within the territorial sea falling within the territorial sea legal regime, and a low-tide elevation 

beyond the territorial sea which subject to its location may fall within the continental shelf 

regime.
54

 

 
As to the entitlements of a low-tide elevation the Tribunal observed that while Article 13(2) 

only made direct reference to low-tide elevations falling beyond the territorial sea not 

generating a territorial sea of their own, “[…] Ipso facto, if a low-tide elevation is not entitled to 

a territorial sea, it is not entitled to an exclusive economic zone or continental shelf. The same 

restriction follows implicitly from Article 121(3), which provides that even certain high-tide 

features are deemed to be rocks that are ineligible to generate an exclusive economic zone or 

continental shelf.”
55

 

 

 
 

 
50 In re Arbitration Between the Republic of the Philippines and the People's Republic of China, PCA Case No. 
2013-19, Award (July 12, 2016), p. 304. 
51 2016 South China Sea Arbitration [305]. 
52 Ibid. 
53 2016 South China Sea Arbitration [311]. 
54 2016 South China Sea Arbitration [309]. 
55 2016 South China Sea Arbitration [308] 
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However, maritime delimitation is a different issue to the matter concerning the political unity 

requirement regarding low tide elevations and drying reefs within an archipelago. In  the 

absence of any general rule, claims raised by States with regard to low tide elevations may be 

valid in international law as long as they are accepted (acquiesced in or not protested) by other 

States.
56

 

 
An interesting example is mentioned by O'Connell and Beazley: “[…] in 1972 the government 

of Tonga annexed by Royal Proclamation the isolated Minerva reefs, which are situated about 

160 nm south of Fiji and south-west of Tonga, after the publication of a report that 

entrepreneurs were planning to occupy the reefs and create the Republic of Minerva; as 

Beazley notes, no island is formed in these reefs.”
57

 

 
The declaration of archipelagic status is a unilateral act undertaken irrespective of any maritime 

delimitation in the area. Therefore, the reality of the political unity of a low tide elevation 

within the archipelagic formation will be determined on the basis of the claim of the 

archipelagic State and the responses by other States. 

 

In October 1986, the Dominican Republic established by law the Silver Bank Sanctuary for 

humpback whales,
58 

and in July 1996, it expanded the protected area to include other important 

areas for reproduction of the whales and declared the Sanctuary for Marine Mammals.
59 

By 

Law No. 202/04, the Dominican Republic further extended the limits of the Sanctuary to 

include Mouchoir Bank and the surrounding area, which covers an area of 19,438 miles.
60 

Due to 

their geological and physiographic characteristics, these areas are of important scientific 

interest and are subject to a strict protective regime. 

 

 
 

 
56  D.P. O'Connell, The International Law of the Sea, Vol. I (Cambridge: Cambridge University Press, 1982), at 
197. 
57 PB. Beazley, 'Reefs and the 1982 Convention on the Law of the Sea', (1991) 6 International Journal Estuarine 

and Coastal Law 281-312 at 305 
58 Presidential Decree No. 319-86: that creates a sanctuary of marine mammals that will be denominated Sanctuary 

of Humpback Whales in the Silver Bank, Dominican Republic, 14 of October 1986. Official Gazette. 
59 Presidential Decree No. 233-96 that creates scientific reserves, ecological parks and other protected areas, 3 of 

July 1996, Dominican Republic, Official Gazette. Available at: http://ambiente.gob.do/files/Decreto-233-96.pdf; 

Garantia de Conservacion para las Ballenas Jorobadas en el Caribe', UNEP(DEC)/CAR WG.27/REE 10, 18 July 

2005. 
60 Sectoral Law on Protected Areas No. 202-4, 30 of July 2004, Dominican Republic, Official Gazette. 
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What may, however, be problematic with the archipelagic definition of the Dominican Republic 

in terms of political unity is the inclusion of Mouchoir Bank in this system. The Silver and 

Navidad Banks have always been considered as part of the Dominican Republic and the 

legislation concerning these Banks and their preservation, protection, etc., goes back to 1986. 

By contrast, the treatment of Mouchoir Bank as part of the Dominican Republic is unclear.
61

 

 
In the delimitation agreement signed between the Dominican Republic and the United Kingdom 

(on behalf of the Turks and Caicos), which never entered into force, it was agreed that the 

boundary ran "northeastwards between the Mouchoir and Silver Banks, leaving the former to 

the Turks and Caicos Islands and the latter to the Dominican Republic".
62 

According to this 

agreement, Mouchoir Bank and the drying reefs created in some parts of it, formed part of the 

continental shelf of the Turks and Caicos Islands. Since this agreement did not enter into force, 

the Dominican Republic included Mouchoir Bank and the surrounding areas in the Sanctuary 

for Marine Mammals, treating it thus as being under its jurisdictional powers. 

 

The inclusion of drying reefs/Low tide elevations in the archipelagic system impacts not only 

the drawing of archipelagic baselines, but also the political unity of these natural features in the 

archipelagic formation, particularly in overlapping continental shelves. It is important to note 

that the United Kingdom and the United State of America did not protest the inclusion of the 

Banks in the archipelagic formation and consequently in the archipelagic system of the 

Dominican Republic, but only raised their concerns on the use of the basepoints on the drying 

reefs. Both States also complained that the Exclusive Economic Zone claimed by the 

Dominican Republic impinges upon the Exclusive Economic Zone of the Turks and Caicos, but 

still no protest was voiced regarding the inclusion of Mouchoir Bank in the archipelagic 

formation. The exercise of jurisdictional powers over the Banks by its inclusion in the Marine 

Mammals Sanctuary may show that the Dominican Republic considers this Banks to form part 

of its territory. Its inclusion in the archipelagic system may support this view. On the basis of 

this claim by the Dominican Republic, the archipelago may satisfy the political unity 

requirement. 

 
 

 

 
61 M.D. Spalding, C. Ravilious and E.P Green, World Atlas of Coral Reef (Berkeley: University of California 
Press, 2001), at 150; 
62 D.H. Anderson, 'Dominican Republic-United Kingdom (Turks and Caicos)', Report Number 2-22 in J.J. 

Charney and C.M. Alexander (eds.), InternationalM aritime Boundaries, Vol. III (The Hague: Martinus Nijboff, 

1998), 2235-2248 at 2238. 
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iii. Intrinsic economy unity 
 
 

Regarding the requirement of intrinsic economy entity, an economic relationship between the 

islands, features and interconnecting waters is needed. However, it has been rightly pointed out 

by some authors that no specific objective content can be attributed to economic criterion of 

Art.46 (b) since almost “any archipelagic entity may point to economy reasons for unity.”
63

 

 
Relativity of the economic relationship between land and water was already recognized in 

Fisheries Case when the ICJ acknowledged that economic considerations must be relevant to 

the drawing of straight archipelagic baselines, starting that “[…] there is one consideration not 

to be overlooked, the scope of which extends beyond purely geographical factors: that of 

certain economic interests peculiar to a region, the reality and importance of which are clearly 

evidenced by long usage.
64

 

 
The Banks and the drying reefs located in the north of the Dominican Republic are considered 

by the country to be an important part of the archipelago in economic
65 

terms. From an 

economic perspective, tourism in this area, specifically the viewing of whales and wildlife, also 

provides important revenue for the State.
66

 

 
Therefore, the archipelago, including the banks and coral reefs in its northern part, satisfies the 

entity test of article 46(b), in terms of geographical, political and economic unity. The 

Dominican Republic may thus be considered as falling within the definition of an archipelagic 

state in accordance with article 46(a) and (b). 

 
 
 
 
 
 
 
 
 
 
 
 

 

 
63  Jayewardene, Hiran Wasantha: ‘The Regime of Islands in International Law’, Dordrecht: Martinus Nijhoff: 
(1990) , at 139. 
64 Fisheries Case, 133. 
65 Geraldes, Francisco X, op. cit., supra note 11, at 77-8. 
66  Coral Reefs of the World, Vol. 1: Atlantic and Eastern Pacific (Prepared by the IUCN World Conservation 

Monitoring Centre, Cambridge, UK, in collaboration with UNEP, 1988), p. 141. 
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Part II: LEGALITY OF THE DOMINICAN 
ARCHIPELAGIC CLAIM 

 
"Legality", in the broadest and general sense, means the existence of laws and conformity of the 

acts of those who are subject to them. The legality of the archipelagic State is subject to Article 

47 of UNCLOS, in which is set the legal and technical requirements for drawing archipelagic 

baselines. The position of certain coastal States is that they qualify as archipelagos or de facto 

archipelagos   because   they   are   composed   by   multiple   islands   and   thus   its   marine 

geomorphology fulfills Article 46 of UNCLOS with regard of the definition of archipelago and 

archipelagic State. However, the International Court of Justice, in the Qatar v Bahrain case
67 

observed that the fact that a State may consider itself to be a de facto archipelagic State does 

not allow it to deviate from the normal rules with respect to baselines.
68 

In his dissenting 

opinion, Judge ad hoc Torres Bernárdez observed that there is “no such thing in conventional or 

general international law as a “secret archipelagic State” appearing in or disappearing from 

general international judicial proceedings or international relations in general.”
69

 

 
A coastal State may fulfil the definition of archipelago or archipelagic State given by Article 46 

of UNCLOS, but without the establishment of archipelagic baselines, it could not be recognized 

as an archipelagic State. Article 46 and 47 of UNCLOS are inextricably linked: Art. 47 (1) 

makes clear that only an ‘archipelagic State may draw straight archipelagic baselines […], 

accordingly, States that want to proclaim straight archipelagic baselines must first meet the 

objective criteria contained in Article 46.
70  

The capacity of those States that objectively fall 

within the definition of Art. 46 to enjoy archipelagic rights and privileges “ultimately rests with 

the ability of a State to proclaim archipelagic baselines consistent with the provisions of Article 

47.’
71 

The baselines provisions of Article 47 constitute an essential element of the legal 

definition of archipelagos.
72

 

 
 

 

 

67  Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v. Bahrain) (Judgment) 
[2001] ICJ Rep 40 (Qatar v. Bahrain). 
68 Qatar v. Bahrain [2001] ICJ Rep 40, 103 [213]. 
69 Qatar v. Bahrain [2001] ICJ Rep 40, 280 [56] Dissenting Opinion of Judge Torres Bernárdez. 
70 John R. V. Presscott, Straight Archipelagic Baselines, in: Gerald Blake (ed.),Maritime Boundaries and Ocean 

Resources (1987), 38, 46. 
71  Horace B. Robertson, Archipelagic States: Introduction in Myron H. Nordquist/Satya N. Nandan/Shabtai 

Rosenne (eds.), United Nations Convention on the Law of the Sea 1982: A Commentary, vol. II (1993), 401, 413 
(MN 46.6 (b)). 
72 Munavvar (note 7), 108. 
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Chapter 3: The Dominican Archipelagic Baselines and Maritime 

Zones 
 

 

 
 
 

 

Within the context of international law, a baseline is the line that delimits where absolute 

sovereignty can be exercised by a State and the reckoning point for the delimitation of its 

maritime zones. From a technical approach, a baseline is the line from which the outer limits of 

the territorial sea and other maritime zones (the contiguous zone, the exclusive economic zone 

EEZ) are measured. 

 

The drawing of a baseline is very important for archipelagic States. The UNCLOS recognizes 

that the archipelagic State is unitary by nature (Articles 46 to 54), which is also reflected in the 

regulations on baselines. Indeed, the Convention authorizes the archipelagic State to draw 

archipelagic baselines (Article 47) providing that the archipelagic State may establish such lines 

between the extreme points of islands and reefs of the most distant archipelago. These reefs 

shall be drying reefs, since the latter cannot serve as base points only if they have a lighthouse 

or a similar structure constantly emerged. 

 

The jurisdiction of the coastal States in the sea is based on the classification and delimitation of 

the different maritime zones. The designation of baselines plays a critical role within the 

delimitation of the maritime zones of a coastal State. For the purposes of maritime delimitation, 

it is essential to trace the baselines from which the width of the different maritime zones is 

measured. The delimitation of maritime zones, including the territorial sea and the Exclusive 

Economic Zone (EEZ), has special relevance in the problems of archipelagic State and 

particularly for the case of the Dominican Republic’s archipelagic claim, which shows 

overlapping of maritime areas with neighbouring States. 
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- SECTION A: REVIEW ON THE DOMINICAN ARCHIPELAGIC 
BASELINES 

 
 

3..1  The Archipelagic Baseline System 
 
 

The establishing of archipelagic baseline has two main purposes. Firstly, it aims to determine 

the outer limit of the archipelagic waters. However, it is not intended, unlike straight baselines, 

to delimit internal waters.
73 

The second function is to serve as point of departure for the 

establishment of maritime zones under the jurisdiction of the archipelagic State (territorial sea, 

continental shelf and - possibly - contiguous zone and exclusive economic zone). 

 

The waters encompassed by the archipelagic baselines are considered archipelagic waters: the 

sovereignty of the costal State is active, whatever their depth or distance from the coast, as it 

extends to the airspace over these waters, their seabed and their subsoil. Within its archipelagic 

waters, the archipelagic State may draw closing lines to delimit its internal waters. 

 

From a technical point of view, UNCLOS requires baselines to be indicated on nautical charts 

in the appropriate scale. In order to determine their location, a list of geographical coordinates 

of points specifying the geodesic system used have to be included. The State has to give 

appropriate publicity to these maps and lists of geographical coordinates depositing a copy to 

the Secretary-General of the United Nations.
74

 

 
The Division for Ocean Affairs and Law of the Sea (DOALOS) was given with the mandate by 

the General Assembly to deal with this information
75

. This requirement of transparency by 

nature is needed, to communicate to States parties the drawing of new baselines since the 

establishment of a baseline is a matter of international law. 

 
 
 
 
 

 
 

 
73 UNCLOS, Art. 50. 
74 UNCLOS, Art. 16. 
75 Resolution 49/28 of 6 December 1994, at  15. The Division has set up a system called Maritime Zone 

Notification (MZN). The first of these notifications took place on 8 March 1975 (FRG). These documents are 

published in Law of the Sea Information Circular (LOSIC) and in the Law of the Sea Bulletin. 
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Several conditions are set on the establishment of archipelagic baselines. The baseline must not 

overlap the high seas or the exclusive economic zone of another State. Other conditions are 

however very specific. Thus, when part of the archipelagic waters of an archipelagic State lies 

between two portions of the territory of a neighbouring State, the legitimate rights and interests 

that the latter State maintains traditionally in these waters, as well as the rights resulting from 

agreements concluded between those States must be respected. 

 

Article 47 of the Convention enumerates several conditions that must be satisfied by the State 

before the drawing of archipelagic straight baselines. Article 47 states that: 

 

1. “An archipelagic State may draw straight archipelagic baselines joining the 

outermost points of the outermost islands and drying reefs of the archipelago 

provided that within such baselines are included the main islands and an area in 

which the ratio of the area of the water to the area of the land, including atolls, is 

between 1 to 1 and 9 to 1. 

 
2. The length of such baselines shall not exceed 100 nautical miles, except that up 

to 3 per cent of the total number of baselines enclosing any archipelago may exceed 

that length, up to a maximum length of 125 nautical miles. 

 
3. The drawing of such baselines shall not depart to any appreciable extent from 

the general configuration of the archipelago. 

 
4. Such baselines shall not be drawn to and from low-tide elevations, unless 

lighthouses or similar installations which are permanently above sea level have 

been built on them or where a low-tide elevation is situated wholly or partly at a 

distance not exceeding the breadth of the territorial sea from the nearest island. 

 
5. The system of such baselines shall not be applied by an archipelagic State in 

such a manner as to cut off from the high seas or the exclusive economic zone the 

territorial sea of another State. 

 
6. If a part of the archipelagic waters of an archipelagic State lies between two 

parts of an immediately adjacent neighboring State, existing rights and all other 

legitimate interests which the latter State has traditionally exercised in such waters 
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and all rights stipulated by agreement between those States shall continue and be 

respected. 

 
7. For the purpose of computing the ratio of water to land under paragraph l, land 

areas may include waters lying within the fringing reefs of islands and atolls, 

including that part of a steep-sided oceanic plateau which is enclosed or nearly 

enclosed by a chain of limestone islands and drying reefs lying on the perimeter of 

the plateau. 

 
8. The baselines drawn in accordance with this article shall be shown on charts of 

a scale or scales adequate for ascertaining their position. Alternatively, lists of 

geographical coordinates of points, specifying the geodetic datum, may be 

substituted. 

 
9. The archipelagic State shall give due publicity to such charts or lists of 

geographical coordinates and shall deposit a copy of each such chart or list with the 

Secretary-General of the United Nations.
76

” 

 
The Article 47 of UNCLOS shows that the requirements are strict and difficult to satisfy. 

Paragraph 1, provides among others that “an archipelagic State may draw straight archipelagic 

baselines  joining  the  outermost  points  of  the  outermost  islands  and  drying  reefs  of  the 

archipelago (…)”. A “drying reef” is that part of a reef which is above water at low tide but is 

submerged at high tide.
77

 

 
Article 47, paragraph 1, also stipulates that archipelagic baselines should be drawn in such a 

way as to include all the main islands of the archipelago within the archipelagic baselines, 

though the concept of “main” is rather vague and needs an objective test which will clearly 

determine what this term truly means. 

 
 
 
 
 
 
 

 

 
76 UNCLOS 1982, Article 47. 
77 Myron H. Nordquist, Shabtai Rossene and Satya N. Nandan (ed.), United Nations Convention on the Law of the 

Sea 1982: A Commentary, Boston:Martinus Nijhoff Publishers, 1985, at 430. 
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The concept of what constitute a main island has been described in the following terms: “main 

islands might mean the largest islands, the most populous islands, the most economically 

productive islands or the islands which are preeminent in an historical or cultural sense”.
78 

The 

majority of the mid-ocean archipelagic States, including Indonesia, the Philippines, Trinidad 

and Tobago, the Maldives and Antigua and Barbuda have all been able to incorporate the 

“main” island when drawing their respective baseline. 

 

As the paragraph 1 of Article 47 of UNCLOS stated: “An archipelagic State may draw straight 

archipelagic baselines joining the outermost points of the outermost islands and drying reefs of 

the archipelago provided that within such baselines are included the main islands and an area 

in which the ratio of the area of the water to the area of the land, including atolls, is between 1 

to 1 and 9 to 1.” 

 

The fulfilment of these requirements allows the configuration of archipelagic baselines for 

isolated islands but excludes archipelagos forming part of the territory or over the sovereignty 

of continental States. The isolation condition that requires the archipelagic State is defined by 

the principle of the water to land ratio and the mandatory scale of length for baselines. The 

perception of the interconnectedness of the land and the sea may be the core of the archipelagic 

concept from a nationalist standpoint of State islands. However, in international law, there is a 

clear distinction between what constitutes land and what constitutes ocean space. 

 

Another condition for establishment of archipelagic baselines is found in Paragraph 3, which is 

similar to the first part of Article 47(3) that deals with straight baselines providing that is a 

requirement that archipelagic baselines shall not depart to any appreciable extent from the 

general configuration of the archipelago. 

 

Paragraph 4 deals with low-tide elevations and specifies the two circumstances that these may 

serve as base points for the archipelagic baselines. First, as in Article 7 (4), archipelagic 

baselines may be drawn to and from low-tide elevations if they are surmounted permanently by 

a lighthouse or similar installation. 

 
 

 
 

 

78 United Nations Publications, Sales No. E. 88. V.5 Baselines: An Examination of the Relevant Provisions of the 
United Nations Convention on the Law of the Sea, paragraph 82. 
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Lights are normally displayed from the tops of towers and accordingly if a tower has been built 

on a low-tide elevation, it will enable the feature to be used as the base point of the archipelagic 

baselines; Second, unlike Article 7(4), dealing with straight baselines, archipelagic baselines 

can be anchored on low-tide elevations if they lie wholly or partly within territorial waters 

measured from the nearest island. As can be observed, low tide elevations lying within 

territorial waters generated from closing lines drawn in accordance with Articles 9, 10 and 11, 

may not be used for a further extension of the territorial waters. 

 

The Article 13 is explicit: low-tide elevations within 12nm of straight baselines (not normal 

baselines) may not be used to generate a territorial sea claim. However, it seems that this 

explicit rule is not being strictly observed. One reason is that the United States Supreme Court 

over-ruled its strict interpretation because one of the early drafts of Article 11 [1958 

Convention] provided that all low-tide elevations within the territorial waters created additional 

territorial seas.
79  

It is not clear why the term “nearest island” is used rather than “an island.” 

The latter phrase is used in Article 13 relating to low tide elevations. 
 
 

Article 47(2) appears to be restrictive allowing three per cent of baselines to measure between 

100nm and 125nm. The appearance is an illusion because there is no restriction on the number 

of baseline segments that can be used. Simple arithmetic demonstrates that if the number of 

segments does not exceed 33, no lines longer than 100nm can be drawn. Consequently, if there 

are 100 segments, three baselines longer than 100nm can be drawn and if there are 234 

segments, seven lines measuring more than 100nm can be drawn. 

 

Article 47(1) is decisive to determinate whether archipelagic States can draw archipelagic 

baselines. The standard set in Article 47(1) has two requirements. First, it the draw of straight 

baselines joining the outermost points of the outermost islands or drying reefs, the baselines 

must include the main island. The second requirement is the water to land ratio that is fixed at 1 

to 1 and 9 to 1. This second requirement has caused many archipelagic State’s claims. 

 
 
 
 
 
 
 

 

 

79  M.W. Reed, Shore and Sea Boundaries: The Development of International Maritime Boundary Principles 
Through the United States Practice, Vol. 3, US Department of Commerce: Washington DC, 2000, at 62. 
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3..2  The Method of Drawing Archipelagic Baselines 
 
 

The baseline is typically the exterior limit of internal and archipelagic waters as well as the 

interior limit of the territorial sea. The baseline of the territorial sea is also used for measuring 

the limits of the contiguous zone, the exclusive economic zone, the continental shelf, and (for 

some coastal states) the exclusive fishing zone. 

 

The outer limits of the territorial sea, contiguous zone and the economic zone are all a fixed 

distance from baselines established by the coastal State that serves as the delineation between 

the State’s internal and territorial waters. The waters on the landward side of the baseline are 

known as internal waters, thus the baseline also forms the boundary between internal water and 

the territorial sea. 

 

The archipelagic concept envisages the method of drawing straight baselines – a series of 

imaginary lines, between the outermost islands of an archipelago. The underlying basis of the 

archipelagic concept is the unity of land, water, the resources and the people into a single 

entity, a concept that finds it justification in the relationship between land, water and the people 

inhabiting the islands of the archipelago
80

. 

 
The outer limits of an archipelagic State are determined by drawing a series of straight 

archipelagic baselines connecting the islands in accordance with criteria set out in Article 47.
81

 

 
Since the adoption of UNCLOS, 22 States have claim archipelagic State status.

82 
The 

geographical factor is the principal ground to be taken into consideration for the drawing of a 

baseline. However, many coastlines are irregular showing different natural features like islands, 

islets, rocks and low tide elevations. 

 
 
 
 

 
 

 

80   Douglas  M.  Johnston  and  Phillip  M.  Saunders  (ed.),  Ocean  Boundary  Making:  Regional  Issues  and 
Developments, New York: Croom Helm, 1988, p. 19. 
81 James Crawford and Donald Rothwell, Law of the Sea in the Asian Pacific Region, Boston: Martinus Nijhoff 

Publishers, 1995 at 271. 
82 Kevin Baumert and Brian Melchior, “The Practice of Archipelagic States: A Study of Studies” (2015) 46 Ocean 
Development and International Law 60-80; Barbara Kwiatkowska and Etty R. Argoes, Archipelagic State Regime 
in Light of the 1982 UNCLOS and State Practice (ICLOS/UNPAD, Bandung: 1991). 
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The Dominican Republic has used a mixed system of baselines, consisting in 13 straight 

archipelagic baselines joining base points on the coast of the main island, the smaller islands 

located close to it and on the Banks located in the north of the archipelago, and the use of the 

low-water mark in parts of these banks. 

 

The archipelagic baselines start from a basepoint in the north-west part of Dominican Republic 

at the border with Haiti (Outer limit of the Masacre river), they continue to the north to two 

offshore keys and then to Mouchoir Bank, Silver Bank, Innominado Bank and Navidad Bank 

before continuing to the south to join basepoints on off-shore cays, islets and the coast of Santo 

Domingo. The low-water line is used between base points on the drying reefs of the Banks. 

 

The United Nations Convention on Law of the Sea stated specific criteria for drawing 

archipelagic baselines. The core elements of the straight archipelagic baseline provisions in 

Article 47 set out five tests which the baselines must satisfy.
83  

In 1989 a UN Study identified 

those five tests as being:
84

 

 

1. That the baselines include the main islands;
85

 

 
2. That the baselines must enclose an area of sea at least as large as the area of enclosed 

land but must not be more than nine times that land area;
86

 

 

3. No segment of baseline may exceed 125 nautical miles in length;
87

 

 
4. Not more than 3 per cent of baseline segments may exceed 100 nautical miles;

88
 

 
5. That  the  baselines  must  not  depart  to  any  appreciable  extent  from  the  general 

configuration of the archipelago.
89

 

 
 
 

 

 

83 J.R.V. Prescott, “Straight and Archipelagic Baselines” in Gerald Blake (ed), Maritime Boundaries and Ocean 
Resources (Croom Helm, Beckenham: 1987) 38, 46 observed that “Three of the five tests are incapable of 
consistent objective interpretation”. 
84 United Nations Office for Oceans Affairs and the Law of the Sea, Baselines: An Examination of the Relevant 

Provisions of the United Nations Convention on the Law of the Sea (1989), p. 35. 
85 UNCLOS 1982, Article 47 (1). 
86 UNCLOS 1982, Article 47 (1). 
87 UNCLOS 1982, Article 47 (2). 
88 UNCLOS 1982, Article 47 (2). 
89 1989 UN Study, at 35. 
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These requirements make clear that the archipelagic baselines are to enclose the main islands of 

the archipelago and may extend to the outermost points and drying reefs of the archipelago, 

thereby thwarting any attempt to enclose small separate clusters of islands that do not include 

one of the main islands of the archipelago. 

 

In addition, the water-to-land ratio requirement ensures that the archipelagic State focus upon 

the ocean spaces which connect the islands, rather than a State which is dominated by large 

island land masses. For example, Cuba does not qualify as an archipelagic State entitled to 

draw archipelagic baselines because of the size of its main islands compared to the size of its 

accompanying islands and the consequence this has for the water to land ratio. The Bahamas 

does qualify because of the presence of several main islands and adjoining smaller islands 

including atolls resulting in water to land ratio of 6.8 to 1.
90

 

 
According to article 47 (1) and (2), the water-to-land ratio of the area enclosed by archipelagic 

baselines shall be between 1:1 and 1:9, and the length of the baselines shall not exceed 100 

nautical miles (except up to 3% of the total number of baselines and up to a maximum length of 

125 nautical miles). Article 8 of Law 66-07 provides the coordinates for drawing archipelagic 

baselines and indicates the length of the baselines used. 

 

Indeed, the condition stipulated in Article 47(2) is met by the Dominican Republic, as the 

longest baseline segments measure 95.86 nautical miles (archipelagic baseline joining Punta 

Palenque and Alto Velo Island in the south of the archipelago) and 80.05 nautical miles (joining 

Cayo Arenas to Mouchoir Bank in the north of the archipelago), The total length of the 

archipelagic baselines encircling the archipelago is 510.42nm. 

 

The condition stipulated in Article 47(1) regarding the water-to-land ratio is also satisfied, as 

the water-to-land ratio of the archipelagic baseline system proclaimed by the Dominican 

Republic is 1:1.03. 

 
 
 
 
 
 
 

 

 
90 Department of State (United States), Bahamas: Archipelagic and Other Maritime Claims and Boundaries (Limits 
in the Sea No 128) (Department of State, Washington: 2014) at 2. 
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3..3  The Archipelagic Basepoints over Drying Reefs 
 
 

Under article 47(1) of UNCLOS, the archipelagic State is entitled to "draw straight archipelagic 

baselines joining the outermost points of the outermost islands and drying reef of the 

archipelagos. Paragraph 4 of the same article stipulates that "such baselines shall not be drawn 

to and from low-tide elevations, unless lighthouses or similar installations which are 

permanently above sea level have been built on them or where a low-tide elevation is situated 

wholly or partly at a distance not exceeding the breadth of the territorial sea from the nearest 

island". 

 

The claim of the Dominican Republic has been challenged on the grounds that archipelagic 

straight baselines have been drawn to and from certain low-tide elevations that do not meet the 

Article 47(4) exemption. In 2007 following its declaration as an archipelagic State, the United 

Kingdom and the United States issued a joint demarche indicating that they did not accept the 

Dominican Republic’s claim and in particular contesting the reliance upon certain low-tide 

elevations as basepoints. 

 

The inclusion of the Banks with drying reefs in the north of the island of Santo Domingo as part 

of the Dominican archipelago, the archipelagic formation of the Dominican Republic satisfy the 

minimum water-to-land ratio. The Dominican Republic has used various base points on the 

Banks in the north of the archipelago and it has also used the low-water line between specific 

base points on the afore-mentioned Banks. In the West Indies Pilot (2003) of the UK 

Hydrographic Office, these Banks are presented as "detached, extensive and steep-to" and very 

dangerous "because of the numerous reefs and rocks scattered along their edges".
91

 

 

Between Navidad and Silver Bank, attention is drawn on several small detached steep-to knolls. 

In the Silver Bank all sides of the bank are very dangerous as several rocky heads, shown on 

the chart, lie near the outer edge.
92 

Similarly, Mouchoir Bank is reported as very dangerous for 

navigation "with coral reefs awash near its outer edge". This publication reports Navidad Bank 

as not drying, with a minimum depth reported in 1970 as 5.5 meters. 

 
 

 

 

91 West Indies Pilot: Admiralty Sailing Directions, Vol. I (3rd ed.) (Taunton: UK Hydrographic. Office, 2003), at 
69. 
92 Ibid., at 70. 
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By contrast, the World Atlas of Coral Reef describes the reefs formed on Silver and Navidad 

Banks as exposed at low tide.
93 

The West Indies Pilot (2003) notes that the Banks have not been 

fully surveyed
94

, thus the complete status of these banks is unknown. However, the Dominican 

Republic has used the low-water line between basepoints 11 and 12 on Navidad Bank and it 

thus appears that the bank dries up between these points. 

 

The same could be said for all the Banks, as the Dominican Republic has used the low-water 

line between basepoints located on the other Banks. This may provide evidence that these parts 

of the Banks are indeed above the sea level at low tide. In order to assess the basepoints used by 

the Dominican Republic in this respect, the relationship between paragraphs 1 and 4 of article 

47 will be addressed first. 

 

From the different wording used in these two paragraphs-'drying reefs' in paragraph (1) and 

'low-tide elevations' in paragraph (2), it seems that these two provisions cover different 

categories. It has been argued that the differentiating element of these two features is their 

geomorphology: 'drying reefs' in paragraph 1 refer to 'coral' reefs, whereas low tide elevations 

in paragraph 4 refer to rocky formations.
95 

The importance of coral reefs for archipelagic States 

may be shown by the fact that the term 'drying reefs' was included in the first draft on 

archipelagos submitted to the Seabed Committee by the quartet of archipelagic States, namely 

Fiji, Indonesia, Mauritius and the Philippines.
96  

Beazley mentions that, for the drafters of this 

provision, reefs were synonymous with coral reefs.
97  

Paragraph 4 on low tide elevations was 

added later, presumably as an analogy to article 7 on the drawing of straight baselines for coasts 

deeply indented or fringed by islands.
98 

Drying 'coral' reefs are not subject to these conditions 

and may be used as basepoints for drawing archipelagic baselines regardless of the 

requirements of paragraph 4.
99

 

 
 

 
93 World Atlas of Coral Reefs, op. cit., supra note 38 at 81. 
94 Ibid., at 69. 
95 P.B. Beazley, op. cit., supra note 32, at 296, 304-307.. 
96  Official Records of the UNGA, Vol. 111, 28th Session, 1973 Supplement No. 21, Annex 11, Appendix V, 
Chapter  2  (originally  issued  as  Doc.  A/AC.  138/SClI/L.  15);  Chapter  38  (originally  issued  as  AIAC. 
138/SCII/L.48). 
97 P.B. Beazley, op. cit., supra note 32, at 305. 
98 Working Paper of the Second Committee, Official Records of the Third UN Conference on the Law of the Sea 

(UNCLOS III), Vol. III, Doc. A/CONE62/L.8/Rev. 1, Appendix I (originally issued as A/CONE62/C.2/WPI), p.1 

2 7 (New York: UN Publ., 1975); Informal Single Negotiating Text: Official Records of UNCLOS I1, Vol. IV, 
Documents of the Conference, Doc.A/CONF.62/WP.8/Part II, p. 169 (New York: UN Publ., 1975). 
99  V. Prescott and C. Schofield, The Maritime Political Boundaries of the World (2nd ed.) (Leiden: Martinus 

Nijhoff Publishers, 2005), at 170. 
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Most archipelagic States, especially in the Indian and Pacific Oceans, are composed of 

numerous drying coral reefs, namely Fiji, Indonesia, Kiribati, Maldives, Marshall Islands, 

Papua New Guinea, Philippines, Seychelles, Solomon Islands, Tokelau, Tuvalu, Vanuatu; while 

in the Caribbean the Bahamas is an example of an archipelagic States with coral reefs, which is 

interesting to mention since the system of Banks where Dominican Republic set archipelagic 

basepoints using coral reefs are considered a geomorphological extension of the Bahamas. 

 

The Bahamas was a unique case which had long been regarded as a geological enigma. The 

islands comprised a realm of predominantly shallow waters which were largely non-navigable 

except by vessels of shallow draught. The Bahamas Banks presented a special problem of 

delimitation since both the ratio of very shallow water to dry land areas and the steepness of the 

slopes appeared to be unparalleled. If those unique physio-geographic conditions were 

disregarded and conventional baselines at low-water level were used, bizarre effects would 

result
100

. 

 

Paragraph 7 of Article 47 of UNCLOS accommodates the special situation of the Bahamas by 

providing for the inclusion within land areas of waters lying within parts of steep sided oceanic 

plateaux which are enclosed or nearly enclosed by a chain of limestone islands and dry-reefs 

lying on the perimeter of the plateau, for the purpose of calculating the land water ratio. 

 

This also raises the question whether non-navigability may serve as a criterion for determining 

certain natural features other than islands which are included within the concept of an 

archipelago.
101 

These States have drawn archipelagic baselines using basepoints on the 

outermost drying coral reefs of their archipelago. It is true that, in most instances, these reefs 

are fringing or barrier reefs and are thus located at a distance not exceeding 12 nm from the 

nearby islands, or they are atolls with island formations, and thus it could be said that their use 

as basepoints complies with UNCLOS article 47(4). 
 
 
 
 
 

 
 

 
100  Office for Ocean Affairs and Law of The Sea, Archipelagic States, Legislative History of Part IV of United 
Nations Convention on the Law of The Sea, United Nations Publication, 1990, at 46. 
101 Munavvar, at 112. 
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Drying reefs located at a considerable distance from islands have also been used as basepoints 

for drawing archipelagic baselines. For example, the Solomon Islands have applied five 

separate archipelagic baseline systems in their archipelagic territory.
102 

In the Rennell, Bellona 

and Indispensable Reef Atoll Archipelago, this State joined in a single archipelagic baseline 

system the Rennel and Bellona Islands with the Indispensable Reefs, which are located in the 

south of this archipelago at a distance of approximately 40 nautical miles from Rennell Island. 

Part of these coral reefs dry out at low tide but no part of them forms an island. Similarly, Fiji, 

which has an abundance of coral reefs within its archipelago, has also joined various reef 

systems, where no islands exist in the southern and south-eastern part of the archipelago.
103

 

 
According to Beazley, coral reefs take four main forms: atolls, fringing reefs, barrier reefs and 

patch reefs. Coral reefs are shallow marine habitats defined both by a physical structure and by 

the organisms found on them. Five types of coral reef structure are identified in the World 

Atlas: fringing reef, patch reef, barrier reef, atoll and bank or platform reef.
104 

"Patch reefs form 

on irregularities on shallow parts of the sea bed and are generally but not invariably associated 

with coral growth of continental shelves".
105 

The World Atlas refers to these as bank or 

platform reefs.
106 

Montecristi Bank in the north-west of the Island of Santo Domingo is a 

(broad platform) barrier reef extending along the coast forming a reef lagoon, whose width 

ranges from 20 m to 2 km.
107

 

 
Two groups of coral reefs are also found to the north of Mouchoir Bank.

108 
The Silver and 

Navidad Banks in the northern part of the archipelago occupy an area of 3,740 km 2 with a 

series of patch reefs located in the northern portion of the banks. These reefs extend 30 km to 

the southeast.
109 

They are composed of "cemented coral skeletons ascending from the rubble 

and sandy base 15 to 25 meters up the surface".
110

 

 

 
 

 

102 Declaration of Archipelagos of Solomon Islands, 1979; Declaration of archipelagic baselines, Legal Notice No. 
42 of 1979 found at United Nations, Office for Ocean Affairs and the Law of the Sea, The Law of the Sea: Practice 
of Archipelagic States (New York: UN Publication, 1992), at 105. 
103  Marine Spaces (archipelagic baselines and EEZ) Order, 1981, UN Office for Ocean Affairs: Practice of 

archipelagic states, op. cit., supra note 56, at 40-42 and illustrative map. 
104 PB. Beazley, op. cit., supra note 32, p. 282; World Atlas of Coral reefs, op. cit., supra note 38, at 15, 16-17. 
105 Ibid. 
106 World Atlas of Coral reefs, op. cit., supra note 38, at 17 
107 Geraldes, Francisco X., op. cit., supra note 11, at 81-83. 
108 World Atlas of Coral Reefs, op. cit., supra note 38, at 145 
109 Geraldes, Francisco X., op. cit., supra note 11, at 81. 
110 Ibid. 
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The use of these drying reefs for drawing archipelagic baselines is compatible, as analysed 

above, with article 47(1) and the practice of archipelagic States. The archipelagic State has the 

right to include drying coral reefs in the archipelagic baseline system as basepoints for drawing 

archipelagic baselines as long as they dry out, that is, as long as they are above the sea level at 

low tide.
111 

From a geological perspective, 'drying coral reefs' do not exist in the sense that 

corals are living organisms which 'die' when they emerge above sea level. 

 

According to their joint demarche of the United Kingdom and the United States consider these 

points as low tide elevations and they point out that these basepoints do not satisfy the criteria 

stipulated in paragraph 4 of article 47. They seem to interpret article 47 as requiring the 

satisfaction of the conditions of paragraph 4 for the 'drying reefs' mentioned in paragraph 1. 

 

These States have asked the government of the Dominican Republic to provide them with 

documentation regarding the status of these points either as islands (lying above sea-level at 

high tide) or as low tide elevations satisfying the conditions of paragraph 4. However, as 

analysed above, due to the nature of these reefs as coral drying reefs and doing broader 

interpretation Article 47(1) of UNCLOS, the Dominican Republic has validly used them as 

basepoints for its archipelagic baseline system. 

 
 
 

3..4  Settlement of Disputes with Respect to Straight and Archipelagic 
Baselines 

 

 
UNCLOS contains both general and compulsory procedures for the settlement of disputes in 

Part XV. Disputes arising with respect to straight and archipelagic baselines fall within the 

subject matter jurisdiction of these Convention mechanisms as they relate to its interpretation or 

application. An exception would arise with respect to matters relating to the customary 

international law of the sea that fell outside of the scope of the Convention. 

 
 
 
 

 
 

 
111 Manual on Technical Aspects of the UN Convention on the Law of the Sea, op. cit., supra note 20, Appendix 1, 
p. 22; P.B. Beazley, op. cit., supra note 32, at 282. 
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Given the extent of the provisions in UNCLOS relating to straight and archipelagic baselines it 

would be difficult for a State to assert that any new customary international law regarding 

baselines did not relate to the interpretation or application of the Convention. 

 

The general provisions for the settlement of disputes in the UNCLOS mirror those found in 

Article 33 of the Charter of the United Nations and emphasize peaceful means and reference to 

other general, regional or bilateral agreements.
112 

Where a dispute arises the parties are to 

proceed expeditiously to an exchange of views regarding the settlement of the dispute by 

negotiation or other peaceful means.
113

 

 
The compulsory procedures for dispute settlement under Part XV provide for recourse to the 

International Tribunal for the Law of the Sea, the International Court of Justice, an Annex VII 

Arbitral Tribunal, or an Annex VIII Special Arbitral Tribunal.
114 

Subject to declarations made 

by the parties, default jurisdiction rests with an Annex VII Arbitral Tribunal.
115

 

 
When straight or archipelagic baselines have been contested in dispute resolution proceedings 

under Part XV, Section 2, or separately before international courts or tribunals via other routes, 

those baselines have – with the exception of the landmark Fisheries case (UK v Norway) – not 

been the principal subject matter of the dispute. The status of baselines has predominantly 

arisen in maritime boundary delimitation cases where increasingly the view of courts and 

tribunals has been to use their own base points. In addition, as occurred in Qatar v. Bahrain and 

South China Sea, the legality of baselines is the subject of analysis in the context of a larger 

dispute between the parties. 

 

The state practice with respect to disputes regarding straight or archipelagic baselines 

predominantly relies upon diplomatic means, rather than the formal means for dispute 

settlement found in the UNCLOS or general international law. Not all diplomatic protests are 

publicly available and some States may resolve these matters by bilateral exchanges at a 

diplomatic or Ministerial level. 

 
 
 

 

 
112 UNCLOS 1982, Articles 280 and 282. 
113 UNCLOS 1982, Article 283. 
114 UNCLOS 1982, Article 287. 
115 UNCLOS 1982, Article 287(5). 
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The United States is the most active individual State in this regard and relies upon diplomatic 

protest, and the actual physical exercise of its asserted freedoms of navigation by government 

vessels, to challenge straight and archipelagic baselines claims that it does not consider to be in 

conformity with the law of the sea. The United States has also joined with States that are parties 

to the UNCLOS to protest against straight or archipelagic baseline claims not considered to be 

in conformity with the convention, as occurred with the joint UK/US demarche of October 18, 

2007 with respect to the archipelagic baseline claim of the Dominican Republic.
116

 

 
 
 

 
- SECTION B: THE MARITIME ZONES OF THE DOMINICAN 

REPUBLIC 
 
 

3..5  Territorial Sea 
 
 

According to Law No. 66-07, the archipelagic waters of the Dominican Republic comprise 

those waters enclosed by the archipelagic baselines
117

. In accordance with Article 3 of 

UNCLOS, the Dominican Republic has declared the breadth of its territorial sea comprising 12 

nautical miles measured from the archipelagic baseline in the direction of the high seas.
118

 

 
The Law No. 66-07, provided that the sovereignty of the Dominican Republic extends to the 

territorial sea, the seabed and subsoil and the living and non-living resources contained therein, 

as well as to the airspace over the territorial sea
119

. These provisions complies with article 2 of 

the UNCLOS, since the Convention set that the sovereignty of a coastal State extends, beyond 

its land territory and internal waters and, in the case of an archipelagic State, its archipelagic 

waters, to an adjacent belt of sea, described as the territorial sea, extending to the air space over 

the territorial sea as well as to its bed and subsoil.
120

 

 
 
 

 
 

 
116 Department of State (United States), Dominican Republic: Archipelagic and Other Maritime Claims, Annex 4. 
117 Law No. 66-07, Art. 4 
118 Law No. 66-07, Art. 9 
119 Law No. 66-07, Art. 10 
120 Law No. 66-07, Art. 2(1) and (2) 
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3..6  Internal Waters, Juridical and Historical Bays 
 
 

i. Internal Waters and Juridical Bays 
 
 

Article 50 of the UNCLOS, allows an archipelagic State to draw further straight baselines, 

within its claimed peripheral straight archipelagic baselines already drawn in accordance with 

Article 17, for the purpose of closing off, as internal, the waters as here referred to: namely 

mouths of rivers (Article 9), bays (Article 10), ports and harbors (Article 11). This concession 

to an archipelagic State to claim internal waters in addition to archipelagic waters within the 

outer baseline for the territorial sea results in a sort of “regime within regime” situation (which 

is noted in the definition of “internal waters” in Article 8 (1), where the definition excludes, by 

necessary implication, archipelagic waters on the landward side of the territorial sea baseline 

being considered internal as is the normal rule.
121

 

 

Here the purpose is to delimit the boundaries between the two types of “internalized” water 

which now exit in the law of the sea within territorial sea baselines, as is now reflected in some 

archipelagic State legislation.
122 

The Dominican Republic declared a list of bays within the 

archipelagic waters as internal waters of the State in proportion with Article 50 of the 

Convention. 

 

Article 6 of Law No. 66/07 included the following features as internal waters under the full 

sovereignty of the Dominican Republic: the bays of Manzanillo, comprising the coastal area 

lying between the median line of the mouth of the Massacre River, in Dajabón, and Punta 

Manzanillo; Rincón, between Cabo Cabrón and Cabo Samaná; Samaná, between Cabo Samaná 

and Cabo San Rafael; Yuma, between Punta Espada and Punta Aljibe; Andrés, between Punta 

Magdalena and Punta Caucedo; Ocoa, between Punta Salinas and Punta Martín García; Neyba, 

between Punta Martín García and Punta Averena, and Águilas, between Cabo Falso and Cabo 

Rojo. 

 
 
 
 

 
 

 

121 Myron H. Nordquist/Satya N. Nandan/Shabtai Rosenne (eds.), United Nations Convention on the Law of the 
Sea 1982: A Commentary vol. II (1993), p. 445. 
122 Seychelles Maritime Zones Act. No. 2 (1999). 
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According to the Article 10 of UNCLOS, a bay is a well-marked indentation whose penetration 

is in such proportion to the width of its mouth as to contain land-locked waters and constitute 

more than a mere curvature of the coast. An indentation shall not, however, be regarded as a 

bay unless its area is as large as, or larger than the semi-circle whose diameter is a line drawn 

across the mouth of that indentation. 

 

For the purpose of measurement, the area of an indentation is that lying between the low-water 

mark around the shore of the indentation and a line joining the low-water mark of its natural 

entrance points. Where, because of the presence of islands, an indentation has more than one 

mouth, the semi-circle shall be drawn on a line as long as the sum total of the lengths of the 

lines across the different mouths. Islands within an indentation shall be included as if they were 

part of the water area of the indentation. 

 

If the distance between the low-water marks of the natural entrance points of a bay does not 

exceed 24 nautical miles, a closing line may be drawn between these two low-water marks, and 

the waters enclosed thereby shall be considered as internal waters. 

 

Where the distance between the low-water marks of the natural entrance points of a bay 

exceeds 24 nautical miles, a straight baseline of 24 nautical miles shall be drawn within the bay 

in such a manner as to enclose the maximum area of water that is possible with a line of that 

length. 

 

The three geographical elements referred are essentially subjective and full of ambiguity: 

namely requiring a “well marked indentation”, more than a mere “curvature of the coast” and 

with a proportionate ‘penetration’ compared with its mouth-width so as to contain ‘land-locked 

waters’. These provisions have led to extensive commentary on whether they meaningfully add 

much, if anything to the finally-mentioned hydrographic test (e.g., through a width of mouth- 

depth of indentation radio).
123  

If an indentation fails these tests, the baseline reverts to the 

normal baseline.
124

 

 
 
 
 

 

 

123   Alexander  Proelss  (ed),  United  Nations  Convention  on  the  Law  of  the  Sea:  A  Commentary  (C.H. 

Beck/Hart/Nomos, München/Oxford/Baden-Baden: 2017, at. 108. 
124   Alexander  Proelss  (ed),  United  Nations  Convention  on  the  Law  of  the  Sea:  A  Commentary  (C.H. 

Beck/Hart/Nomos, München/Oxford/Baden-Baden: 2017, at. 382. 
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An indentation which satisfies the ‘semi-circle test’ formally known as the “hydrographic test’ 

required by Art. 10 (2) of the UNCLOS, is seen to be ipso jure compliant with the preceding 

geographical requirements
125

. 

 
In order to draw a baseline enclosing all of the waters of a juridical bay, the bay must satisfy 

several clear criteria: it must pass the mathematical semi-circle test; ‘the distance between the 

low-water marks of the natural entrance points’ may not exceed 24 nautical miles; and it must 

belong to a single State
126

. 

 
According to the US State Department, only the Manzanillo, Rincon, Samana and Neyba Bays 

satisfy the length and semi-circle test requirements of Article 10 of UNCLOS. According to 

this publication, the Yuma, Andres, Ocoa and Aguilas Bays do not meet the semicircularity 

requirement.
127

 

 
The first step in applying Article 10 is to differentiate indentations that qualify as bays from 

indentations that are ‘a mere curvature of the coast. This concern, identified in the North 

Atlantic Fisheries case,
128 

was often expressed in terms of an appropriate ratio of the width of 

the bay mouth to the depth of the indentation, ensuring bay waters were surrounded by coastal 

State territory on three sides, thus justifying their possible treatment as internal waters.
129 

The 

Article 10 semi-circle test usually addresses that concern by requiring the area of the 

indentation to be ‘as large as, or larger than, that of the semi-circle whose diameter is a line 

drawn across the mouth of that indentation’ in order to qualify as a bay. Although a bay need 

not be perfectly semi-circular in shape in order to qualify, a shallow coastal concavity or ‘mere 

curvature’ would not satisfy this shape test. Article 10 (3) of the Convention, provides specific 

rules for the application of the semi-circle test to indentations with more than one mouth or an 

indentation containing islands. 

 
 

 
125 Gayl S. Westerman, The uridical Bay, Oxford University Press, New York Clarendon Press, Oxford 1987, at 
94-95. 
126 Donald Rothwell, Alex G. Oude Elferink, Karen N. Scott, Tim Stephens, The Oxford Handbook of the Law of 

the Sea, Oxford, Oxford University Press, 2015, at 82 
127  Limits in the Seas, No. 5, Straight Baselines: Dominican Republic (US Department of State, Office of the 

Geographer, Bureau of Intelligence and Research, January 1970) at 5. 
128 The North Atlantic Coast Fisheries Case, Great Britain v United States, Award, (1961) XI RIAA 167, (1910) 4 

AJIL 948, ICGJ 403 (PCA 1910), 7th September 1910, Permanent Court of Arbitration [PCA]; Ad Hoc – Geneva 

RIAA, p. 167. 
129 S.Whittemore Boggs, ‘Delimitation of the Territorial Sea’ (1930) 24 American Journal of International Law, 

pp. 541, 550-2. 
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The size requirement of Article 10 is triggered only after the threshold shape requirement is 

satisfied. The maximum length of a bay closing line is 24 nautical miles. Article 10 (4) calls for 

this line to be drawn between the low-water marks of the natural entrance points of the bay. 

However, if that distance exceeds 24 nautical miles “within the bay in such a manner as to 

enclose the maximum area of water with a line of that length”. The application of this fallback 

option also is subject to the threshold shape requirement. 

 

Writing in the context of Article 10’s antecedent provision in the Convention on the Territorial 

Sea and the Contiguous Zone, O’Connell argued that the semi-circle test is an arbitrary means 

of defining a juridical bay.
130 

O’Connell intimated that the provision fails to give effect to 

geographical variations that do not detract from an indentation’s essential characteristic as a 

“bay”.
131

 

 
Prescott and Schofield refer to the “simple principle of the semicircle test” found in the second 

sentence of Article 10(2),
132 

and give emphasis to the linkage between Article 10(2) and Article 

10(3) as giving effect to the principle outlined in Article 10(2). In their view, “[t]he three 

sentences in Paragraph 3 present no difficulties for most countries when the central authority 

has no aversion to creating internal waters and extending its territorial seas.”
133

 

 
The rules regarding the juridical bay closing line requirements are very clear, containing two 

objective tests, both of which must be satisfied in order to claim as internal waters all or some 

of the waters of a coastal indentation pursuant to Article 10. In order to calculate the length and 

semi-circle geographical requirements, the Dominican Republic shall publish the coordinates of 

the declared juridical bays. 

 

Nonetheless, the Law No. 66-07 does not provides specific geographic coordinates, closing 

lines information, geographical charts or geodetic datum for its claimed juridical bays. Article 6 

of Act 66/07 is limited to topographical descriptions of the claimed juridical bays. 

 
 
 

 

 
130 O’Connell, The International Law of the Sea Vol 1, p. 393. 
131 bid. 
132 Prescott and Schofield, The Maritime Political Boundaries of the World 2nd, p. 121. 
133 Ibid, 122. 
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The Convention, requires due publicity of the juridical bays mentioned in Article 10, by mean 

of charts of a scale or scales adequate for ascertaining their position. Alternatively, a list of 

geographical coordinates of points, specifying the geodetic datum, may be substituted.
134 

To 

reinforce these publicity obligations, an additional procedural rule is added in the paragraph 2 

of the article 16, namely to deposit the relevant charts or lists of coordinates in all the above 

instances with the United Nations Secretary-General.
135

 

 
This latter process has been described by the United Nations Division for Ocean Affairs and the 

Law of the Sea (DOALOS) as having the purpose of ensuring ‘that the international community 

is adequately informed of the boundaries of the territorial sea and other maritime zones of a 

coast.
136 

The Dominican Republic has not comply with these requirements, therefore is must be 

aware of any protest that have relied on Article 10 to close a juridical bay that violates the 

shape and size requirements of that Article. 

 

Another controversial aspect is included in Article 6 of the Law No. 66-07, referring to the 

legal status given by this legislation to the Dominican internal waters regime. From the 

international law interpretative approach, the internal waters regime is different to the 

archipelagic waters one. In the two kind of enclosed waters, the legal regime differs in respect 

of third State’s rights, such as navigation and overflight. Here the status is exactly the same as 

indicated implicitly in Article 8 of the Convention, internal waters are (in contrast as seen to 

archipelagic waters) completely under the sovereignty of the archipelagic State, with no rights 

of navigation for other States such as innocent passage or archipelagic sea lanes passage (with 

the latter in essence only relating to archipelagic waters under Articles 52 and 53); nor do 

neighbouring States under Articles 47 (6) and 51 (1) explicitly have any guaranteed rights in 

such internal waters. 

 

As regards the applicable legal regime, according to Article 2 paragraph 1 of the United 

Nations Convention on the Law of the Sea, the State exercised the same sovereignty over the 

internal waters as exercises in the territory. However, the archipelagic legislation of the 

Dominican Republic differs from the accepted doctrine. 
 

 

 
134 UNCLOS 1982, Art. 16. 
135   Alexander  Proelss  (ed),  United  Nations  Convention  on  the  Law  of  the  Sea:  A  Commentary  (C.H. 

Beck/Hart/Nomos, München/Oxford/Baden-Baden: 2017, pp. 169. 
136 DOALOS, Presentation on the Deposit and Charts and Lists of Coordinates of Points: Briefing, 13th Meeting of 

States Parties to the UN Convention on the law of the Sea (2003). 
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The additional paragraph of Article 6 of the Law No. 66-07, set that the internal waters of the 

Dominican Republic shall be considered archipelagic waters, subject to the jurisdiction of the 

Dominican State. Therefore, the Dominican Republic is giving the right of innocent passage 

and sea lane passages to third countries over its internal waters. 

 
 

 
ii. Historical Bays 

 
 

The archipelagic legislation of the Dominican Republic, has declared as historical bays the 

following futures: the Bays of Santo Domingo, which is the area enclosed between Cabo 

Palenque and Punta Caucedo; and the Escocesa Bay, which is the area between Cabo Francés 

Viejo and Cabo Cabrón, including the waters that enclose them as internal waters.
137

 

 
The matter of historic bays was presented at the Law of the Sea Conferences

138 
but it was not 

included in the 1958 Geneva Convention, neither in the United Nations Convention on the Law 

of the sea of 1982. Nevertheless, the International Court of Justice defined the legal status of 

the historical bays as "waters which are treated as internal waters whereas in the absence of a 

historical title they would not have that character."
139

 

 
Historic bay claims are subject to customary rules of acquisitive prescription. In order for the 

waters of a coastal indentation to be deemed an historical bay, the coastal State must 

demonstrate its ‘open, effective, long term, and continuous exercise of authority’ over the 

waters of the bay
140

, and affirmative evidence of acquiescence; by other States.
141 

The 

requirements of Article 10 of the UNCLOS, do not apply to so-called "historic" bays
142

. 

 
 
 
 

 
 

 
137 Law No. 66-07, Art. 7 
138   Les  Baies  Historiques,  Mémorandum  préparé  par  le  secrétariat  de  l’Organisation  des  Nations  Unies, 

Conférence des Nations Unies sur le droit de la mer, documents préparatoires , Vol.I, 1957, Genève, Nations Unies 
1958. Document A/CONF.13/1; Le Régime juridique des eaux historiques, y compris les baies historiques; 
Annuaire de la Commission du Droit International, 1962, Vol.II; «Documents de la quatorzième session y compris 
le rapport de la Commission à l’Assemblée générale»; New York, Nations Unies, 1964. Document A/CN.4/143. at 
15. 
139 Fisheries Case (U.K. v. Nor.) 1951 I.C.J, at130 
140 Roach and Smith, n 25, at 18. 
141 Ian Brownlie, Principles of Public International Law, 6th edn Oxford University Press, Oxford 2003. 
142 UNCLOS, Art. 10 (6) 

 
 

 



58  

There are no shape or size retractions, and thus any coastal indentation could qualify 

irrespective of the depth of the bay-like formation if the coastal State can meet the high bar for 

establishing title. According to the study carried out by the International Law Commission, the 

conditions required to affirm the existence of a historic bay are the following: "(i) the authority 

exercised over this area by the State which avails itself of a historic right; (ii) the continuity of 

such  exercise  of  authority  over  a  considerable  period  of  time;  (iii)  the  attitude  of  other 

States.”
143

 

 

Regarding the authority exercised over this space by the State avails itself of a historic right, it 

is clear that if a State claims these waters as its own, which amounts to saying that it considers 

them to be internal waters or territorial sea, the authority exercised by the said State must be 

sovereignty.
144

 

 
In respect of the continuity of the exercise of authority, the exercise cannot be interrupted, but if 

the coastal State loses these sovereign rights over these maritime areas, it loses, ipso facto, the 

right to claim them as waters and historic bays. Consequently, if the exercise of sovereignty is 

interrupted, the coastal State cannot claim the existence of historic waters. 

 
Finally, the attitude of other States requires acquiescence. According to the ICJ, acquiescence is 

"tacit recognition manifested by unilateral conduct which the other party may interpret as 

consent".
145 

Acquiescence is the interpretation of the silence of a State as an acceptance of 

facts, acts or situations. It has generally been recognized since the Colombian-Venezuelan 

boundary Arbitral Award that "the absence of protest is one of the forms of acceptance or 

recognition of certain facts in international law".
146

 

 
 
 
 
 
 
 

 

 

143  Historic Bays: Memorandum by the Secretariat of the United Nations, United Nations Conference on the Law 
of the Sea, documents préparatoires , Vol.I, 1957, Geneve, United Nations 1958. Document A/CONF.13/1; 
Juridical Regime of Historic Waters, Including Historic Bays; Yearbook of the International Law Commission, 
1962, Vol.II; "Documents of the fourteenth session including the report of the Commission to the General 
Assembly"; New York, United Nations, 1964. Document A / CN.4 / 143. at15. 
144 Ibid, at 16. 
145 Case of Delimitation of the Maritime Boundary in the Gulf of Maine. Judgment of 12 October 1984: ICJ 

Reports 1984, at 305. 
146 Affaire des frontières colombo-vénézuéliennes, (Colombie/Venezuela), sentence du 24 mars 1922. Recueil des 

Sentences Arbitrales, Vol I, at 251 
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According to the doctrine, State exercises sovereignty over waters considered historical because 

it is based on historical title. The notion of an historic title was well established in international 

law but had two different meanings: an ancient title long established by common repute, and a 

title created or consolidated by a process of prescription, acquiescence or long possession.
147

 

 
The United Nations prepared two publications on historic bay. The first was part of the material 

submitted to the First Conference on the Law of the Sea;
148 

the second was commissioned by 

the Conference, after the delegations failed to reach a suitable definition of an historic bay.
149 

Both studies contain a list of historic bays, in which three Dominicans bays -Samana, Ocoa and 

Neyba- are listed as "historic bays."." However, the Santo Domingo Bay (closing line 22.7 nm) 

and the Escocesa Bay (45nm) were not included in the list. This is due the fact that no proposal 

was made to the U .N. Secretariat to include Santo Domingo and Escocesa Bays under the 

category of historic bays, the Dominican Law No. 3342 of 13 July 1952 only listed Samana, Ocoa 

and Neyba as historical bays. As a consequence, the United States of America conducted 

operational assertions against these claims in 1991
150 

not recognizing these coastal indentations 

as historic bays. 

 

A historic bay can only be lawfully acquired by a coastal State by means of the application of 

international rules of acquisitive prescription
151

. A Protest is necessary in order to stop the 

acquisition of a prescriptive right.
152 

Therefore, the acquiescence condition is not met since 

there is a tacit protest over the recognition of the historical title. 

 

Nevertheless, the question that arises in this situation is if the reason of that protest is valid. The 

UN Memorandum stipulates that the bays included on the list are cited merely in an illustrative 

capacity, meaning that the list is not conclusive in character. Therefore, the absence of certain 

bays from the UN Memorandum list, namely the Santo Domingo and the Escocesa bays, does 

not concluded as proof of the failure to qualify as historic bays. 

 
 
 

 

 

147 Territorial Sovereignty and scope of the dispute (Erythrée/Yémen), sentence du 9 octobre 1998. International 
Law Reports , Vol. 114, Cambridge, Cambridge University Press, at 5. 
148 Historic Bays: Memorandum by the Secretariat of the United Nations, U.N. Doc. A/CONF. 13/l, 
149 Juridical Regime of Historic Waters, Including Historic Bays, U.N. Doc. A/CN.4/143, 
150 J.A. Roach and R.W Smith, op. cit., supra note 70 at 33. 
151  Johnson, Acquisitive Prescription in International Law, 27 BRIT. Y.B. INT'L L.1950 332 (1951); Johnson, 

Consolidation as a Root of Title in International Law, Cambridge L.J., (1955) at 215. 
152 British Year Book of International Law, vol. 30 (1953) , H. Lauterpacht (editor). London, p. 42. 
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3..7  Exclusive Economy Zone and Continental Shelf 
 
 

According to Law No. 66-07, the Exclusive Economic Zone of the Dominican Republic 

comprise a maritime area adjacent to the outer boundary of the contiguous zone with a width up 

to 200 nautical miles measured from the archipelagic baseline and in the direction of the high 

seas
153

. The Exclusive Economic Zone is regulated in Articles 55 to 77 of the UNCLOS. The 

UNCLOS defines the exclusive economic zone as the area situated beyond the territorial sea and 

adjacent to it, which cannot extend beyond 200 miles from the baselines, used to measure the 

territorial sea. Therefore, this provision seems to be complying with the technical rules of the article 

57 of the Convention regarding the maximum breadth of the Exclusive Economic Zone by referring 

the criterion of the distance of maximum 200nm from the baselines from which the breadth of the 

territorial sea is measured. In case of archipelagic States, Article 48 of UNCLOS prescribes that the 

breadth of the Exclusive Economic Zone shall be measured from archipelagic baselines drawn in 

accordance with Article 47.154
 

 
The exclusive economic zone is a maritime zone with an autonomous and sui generis nature. The 

provisions of Part V of the Convention determine the nature of this maritime space. The Article 15 

of the Law No. 66-07, established that the Dominican Republic exercises jurisdiction over the 

Exclusive Economic Zone as provided for in the 1982 United Nations Convention on the Law 

of the Sea. 

 

The coastal State's jurisdictional rights over the exclusive economic zone are reflected in Article 56 

of the Convention. Based on this Article, the coastal State has sovereign rights to explore, exploit, 

conserve and manage the natural resources of the sea, being living or not, being renewable or not. 

Likewise, the coastal State has jurisdiction for the establishment and use of artificial islands, 

facilities and structures; marine scientific research; and the protection and preservation of the 

natural resources of the exclusive economic zone.155 In particular, the legal regime of the exclusive 

economic zone grants the coastal State the exclusive or preferential use of both living and non- 

living resources, whilst guarantee to shipping States the necessary facilities for communication and 

transit. 

 

 
 

 
153 Law No. 66-07, Art. 14. 
154   Alexander  Proelss  (ed),  United  Nations  Convention  on  the  Law  of  the  Sea:  A  Commentary  (C.H. 
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Article 16 of Law No. 66-07, established the Dominican National Maritime Authority whose 

main function are to ensure the research, conservation and exploitation of the living and non- 

living resources of the sea, the seabed and the subsoil. It shall also be responsible for domestic 

and international representation on all matters concerning the sea, its use and rights pertaining 

thereto. 

 

The additional paragraph in Article 16 of the Law No. 66-07 states that: “It shall be a national 

priority to prepare a registry of the living and non-living, renewable and non-renewable 

resources of the subjacent waters, seabed and subsoil in the exclusive economic zone, as well 

as salvage operations with respect to treasures from ancient sunken vessels within the exclusive 

economic zone which constitute part of the national cultural heritage.” 

 

It is worth to mention that the Part V of the Convention does not includes any provision regarding 

the right of coastal State respect to treasures from ancient sunken vessels or the underwater 

cultural heritage in its Exclusive Economic Zone. As a consequence, the provisions claiming 

rights over old shipwrecks within the Dominican Republic’s exclusive economic zone were 

protested by the joint demarche undertaken by the United Kingdom of Great Britain and 

Northern Ireland and the United States of America. 

 
 
 

3..8  Jurisdictional Rights with Regard to the Underwater Cultural Heritage 
 
 

The British-American protest concerns the rights and jurisdiction claimed by the Dominican 

Republic in its Exclusive Economic Zone with regard to the underwater cultural heritage since 

the Article 16 (2) of Law No. 66-07, set that "salvage operations with respect to treasures from 

ancient sunken vessels within the exclusive economic zone which constitute part of the 

National Cultural Heritage", "shall be a national priority". 

 

The UNCLOS does not provide a broader regime for underwater cultural heritage. Only two 

provisions are devoted to what are called in the UNCLOS ‘archeological and historical objects’, 

namely Article 149 included in Part XI on the Area, and Art. 303 included in the general 

provisions of Part XVI. Article 149 limited to ‘the sea-bed and ocean floor and subsoil thereof, 

beyond the limits of national jurisdiction’. 
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Article 303 of UNCLOS establish that: 
 
 

“1. States have the duty to protect objects of an archaeological and historical nature 

found at sea and shall cooperate for this purpose; 

2. In order to control traffic in such objects, the coastal State may, in applying article 

33, presume that their removal from the seabed in the zone referred to in that article 

without its approval would result in an infringement within its territory or territorial 

sea of the laws and regulations referred to in that article; 

3. Nothing in this article affects the rights of identifiable owners, the law of salvage or 

other rules of admiralty, or laws and practices with respect to cultural exchanges; 

4. This article is without prejudice to other international agreements and rules of 

international law regarding the protection of objects of an archaeological and 

historical nature
156

.” 

 
UNCLOS does not define any regime relating to the archaeological and historical objects found 

in the continental shelf or in the Exclusive Economic Zone, which is the space located between 

the 24nm external limit of the archaeological contiguous zone and the limit of the Area. The 

rights of the coastal State on the continental shelf are limited to the exploration and exploitation 

of the relevant ‘natural resources’, as explicitly stated in Article 77 (1), and cannot be easily 

extended to man-made objects, such as those belonging to the underwater cultural heritage. 

 

The legal vacuum left by Article 303 greatly threaten the protection of cultural heritage, as it 

brings into the picture the principle of freedom of the seas that could easily lead to a first-come- 

first-served approach. Availing himself of that principle, any person on board any ship could 

explore the continental shelf adjacent to any coastal State, bring any archaeological and 

historical objects to the surface, become their owner under domestic legislation (in most cases, 

the flag State legislation), carry the objects into certain countries and sell them on the private 

market. If this were the case, there would be no guarantee that the objects are disposed of for 

public benefit rather than for private commercial gain. Nor could a State which has a cultural 

link with the objects prevent the pillage of its historical heritage. 
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The United Kingdom and the United State of America indicate in their demarche that the 

Dominican Republic "appears to claim rights to old shipwrecked vessels in its claimed 

Exclusive Economic Zone".
157 

Both states have objected the Dominican claim, stressing that 

Part V of UNCLOS does not grant coastal States this right. 

 

Article 16.2 of Law No. 66-07, applying a regime of national priority, declared the salvage of 

the treasures from ancient sunken vessels which constitute part of the National Cultural 

Heritage within the Exclusive Economic Zone of the Dominican Republic. 

 

This provision is controversial since the Dominican Republic is claiming the salvage of specific 

shipwrecks located in its Exclusive Economic Zone that are linked to the national cultural 

heritage by historical and cultural reasons. However, is not clear if this claim address property 

rights over those shipwrecks. The Presidential Decree No. 289/99 of 26 June 1999, which 

established the National Office of Underwater Cultural Heritage of the Dominican Republic, 

provides a national administrative framework for the Underwater Cultural Heritage.
158 

Article 

2(b) of this Decree provides that: "the search, survey and intervention related to the UCH must 

be carried out only by experts, for scientific purposes and through programs of mutual 

cooperation among states, dismissing any intervention of merely financial or commercial 

character".
159 

Therefore, commercial salvage of shipwrecks is prohibited and any 

archaeological excavation, research, etc., is to be conducted with a view to promoting scientific 

knowledge. This decree does not mention rights of ownership, such as rights of identifiable 

owners. 

 

Article 6 (f) of this Decree request the approval and granting of concessions for research 

activities by the Office. This administrative act requires anyone desiring to engage in such 

activities to obtain concessions from the Office; without such approval no one can conduct 

activities related to the exploration of Underwater Cultural Heritage in all the maritime zones 

claimed by the Dominican Republic. 

 
 
 
 

 

 
157 Joint Demarche filed by the UK and the USA, op. cit., supra note 9. 
158 Presidential Decree No. 289-99 that creates the National Office of Underwater Cultural Heritage, Dominican 
Republic, Official Gazette 100019. 
159 UNESCO Convention on the Protection of the Underwater Cultural Heritage (CPUCH), 2 of November 2001, 
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Art. 2(b) of the Presidential Decree No. 289/99 of 26 June 1999 on the prohibition of non- 

scientists recovery of Underwater Cultural Heritage and the refusal of exploration for merely 

financial purposes denies the application of the law of salvage and is incompatible with Article 

303(3) of UNCLOS, which explicitly states that "nothing in this article affects the rights of 

identifiable owners, the law of salvage or other rules of admiralty, or acts and practices with 

respect to cultural exchanges. 

 

Nevertheless, the UNCLOS does not provide a comprehensive regime for underwater cultural 

heritage. Art. 303 (1) of the Convention provides very general obligations of protection and 

cooperation which apply to all archaeological and historical objects, wherever they are found at 

sea. Because of its rather broad content, the provision lacks precision in its drafting, but some 

legal consequences can be drawn from it
160

. The Dominican Republic has filled the lack of 

protection of the underwater cultural heritage in its maritime zones, refusing commercial 

salvage of shipwrecks without the authorization of the National Office of Underwater Cultural 

Heritage. 

 

It should be noted that this country has developed a broader interpretation of the term 

‘Underwater Cultural Heritage’ since the Declaration of Santo Domingo of 1972, where fifteen 

Caribbean States reunited in the Dominican Republic put emphasis on three substantial 

elements of the current concept of exclusive economic zone
161

. 

 
In the first place, the Declaration highlighted the patrimonial jurisdiction of the coastal state 

over renewable resources and non-renewable existing in that maritime zone; secondly, the 

Declaration developed the term of patrimonial sea appointing the concept for the heritage sea; 

and third, the Declaration pointed out that the territorial sea and the patrimonial sea cannot 

extend beyond 200 nautical miles. 

 
 
 
 
 
 

 
 

 

160 Alexander Proelss (ed), United Nations Convention on the Law of the Sea: A Commentary (C.H. 
Beck/Hart/Nomos, München/Oxford/Baden-Baden: 2017, p. 1953. 
161 Declaration of Santo Domingo (patrimonial sea) signed on June 9, 1972 in Santo Domingo de Guzman, 

Dominican Republic at the Specialized Conference of Caribbean Countries Concerning the Problems of the Sea, 

The American Journal of International Law Vol. 66, No. 5 (Oct., 1972), pp. 918-920, Cambridge University Press. 
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No provisions regarding the patrimonial sea were developed during the negotiations of the 

Convention on the Law of the Sea. The concept of patrimonial sea was changed by the term 

exclusive economic zone
162

, because the first one has a grammatical connotation of property, 

situation that generates confusion between the property rights of that maritime zone and the 

rights of sovereignty over living and non-living resources in that maritime space. Based on the 

foregoing background, the international community agreed on the concept of exclusive 

economic zone in UNCLOS 1982. Under UNCLOS, coastal States enjoy full sovereignty over 

archaeological  and  historical  objects  within  internal  waters,  12nm  of  territorial  sea  and 

archipelagic waters. Article 303(2) provide full jurisdiction to the coastal State over these 

objects within the limits of the contiguous zone, by reference application of Article 33 on the 

Contiguous zone. 

 
The insufficiency of UNCLOS regarding the protection and management of underwater cultural 

heritage has led to unilateral claims to jurisdiction over archaeological and historical objects 

found in the Exclusive Economic Zone or in the Continental Shelf. A number of States have 

enacted legislation claiming jurisdictional rights over those objects in these maritime zones, 

including Australia, Ireland, Portugal, Spain, Seychelles, Cyprus (legislation for jurisdiction 

over underwater cultural heritage on the continental shelf), Jamaica (jurisdiction over 

underwater cultural heritage in the Exclusive Economic Zone), Mauritius (jurisdiction over 

underwater cultural heritage in the Exclusive Economic Zone and on the continental shelf), Iran 

(authorisation for the recovery of any drowned object), China (jurisdiction over underwater 

cultural heritage in all maritime zones), Cape Verde (requires authorisation for removal of 

underwater cultural heritage from all maritime zones), Denmark (jurisdiction over underwater 

cultural heritage within its Exclusive Fishing Zone), Tunisia (jurisdictional competence over 

objects of underwater cultural heritage 'floating' in the Exclusive Economic Zone) and Morocco 

(require prior permission for the conduct of archaeological research); various other States, 

though they have not enacted specific legislation related to underwater cultural heritage, may be 

assumed to have raised similar claims.
163

 

 
 

 

 

162 Conclusions in the General Report of the African States Regional Seminar on the Law of the Sea, held at 
Yaoundé, 20-30 June 1972. United Nations Legislative Series, ST/LEG/SER.B/16, p. 601 
163 S. Droingoole (ed.), Legalprotection ofthe UCH: National and International Perspectives (The Hague: Kluwer 
Law International, 1999); D. Ferro, 'Protection of the Underwater Cultural Heritage:  An Analysis of Some 
Domestic Legislations' in G. Camarda and T. Scovazzi (eds.), The Protection of the Underwater Cultural Heritage: 
Legal Aspects (Milano: Giuffre, 2002) at. 317-342. 
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This state practice, albeit limited, may be enough to have led to an emerging trend in 

international law in this regard.
164 

The Dominican Republic has initiated attempts to raise the 

awareness of the States in the Caribbean region regarding underwater cultural heritage
165 

and to 

support the ratification of the 2001 UNESCO Convention on the Protection of the Underwater 

Cultural Heritage (CPUCH), which entered into force in January 2009.
166

 

 
The UNESCO Convention on the Protection of the Underwater Cultural Heritage may be seen 

as a reasonable defence to protect the underwater cultural heritage against the 

counterproductive aspects of the UNCLOS regime. There are three main defensive tools, 

namely: the elimination of the undesirable effects of the law of salvage and finds; the exclusion 

of a first-come-first served approach for heritage found on the continental shelf; and the 

strengthening of regional cooperation. 

 

The relationship between UNCLOS and CPUCH is a rather intriguing subject. The CPUCH 

provides as follows: “Nothing in this Convention shall prejudice the rights, jurisdiction and 

duties of States under international law, including the United Nations Convention on the Law 

of the Sea. This Convention shall be interpreted and applied in the context of and in manner 

consistent with international law, including the United Nations Convention on the Law of the 

Sea. 
167

 

 
The drafters of UNCLOS could not foresee the subsequent progress in underwater technologies 

or the diffusion of treasure hunting activities in many seas of the world. They probably did not 

feel the protection of the underwater cultural heritage was to be considered an urgent need. 

 
 
 
 
 

 

 

164 S. Dromgoole, 'The 2001 UNESCO Convention on the Protection of Underwater Cultural Heritage', (2003) 18 
(1) International Journal of Marine and Coastal Law 59-108 at 82; 
165  Summary of Agenda of the 10th and 11 the Fora of Ministers of Culture and Officials in Charge of Cultural 

Policies in Latin America and the Caribbean, (Barbados, 1998, Haiti, 1999), available online at: 
http://www.lacult.org/encuentros/encuentros.php?lg=2 ; Report on the status of the Convention for Safeguarding 
Underwater Cultural Heritage by L.O. Brea-Franco, available online at:  
http://www.geocities.com/lobrea/barbasp.htm ; Background Materials on the Protection of the Underwater Cultural 
Heritage, Volume 2-UNESCO/Ministrede la Culture et de la Communication (France) (Paris, UNESCO, 2000). 
166 Document embodying the recommendations presented in the 2007 Regional Meeting organized by UNESCO in 

Quito, Ecuador, concerning the CPUCH; available online at: www.lacult.org/docc/documento-posicion-  

subacuatico-esp.doc. 
 

167 CPUCH, Art. 3. 
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As already remarked, rather than laying down a substantive regime to deal with a new concern, 

such as the protection of the underwater cultural heritage, the UNCLOS provisions pay greater 

heed to other factors, such as keeping the balance between the rights granted to the coastal State 

within its own Exclusive Economic Zone and the rights granted to other States within the same 

zone. 

 

The consequence is that underwater cultural heritage is left without protection from looting 

because it other rights were granted to the coastal States besides those relating to natural 

resources the balance established by the UNCLOS would be altered.
168

 

The administrative role of the Dominican Republic’s National Office of Underwater Cultural 

Heritage with regard to the underwater cultural heritage within the internal waters and 

territorial sea is not incompatible with the UNCLOS. However, the extent of the jurisdiction of 

the Dominican State over underwater cultural heritage located in its Exclusive Economic Zone 

and Continental Shelf is not a right given by UNCLOS. 

 

Under the UNCLOS regime, the removal of underwater cultural heritage from the Exclusive 

Economic Zone by a third party without the authorization of the coastal State is not contrary to 

international law. According Article 303 (2) of UNCLOS, the removal of archaeological and 

historical objects from the sea-bed of the contiguous zone without the approval of the coastal 

State would result in an infringement of this State's acts; there is no mention in this Article to 

the maritime zones beyond the contiguous zone. Therefore, the prohibition of any removal of 

archaeological treasures without the approval of the Dominican Republic’s National Office of 

Underwater Cultural Heritage does not comply with the provisions of UNCLOS. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

168   Alexander  Proelss  (ed),  United  Nations  Convention  on  the  Law  of  the  Sea:  A  Commentary  (C.H. 
Beck/Hart/Nomos, München/Oxford/Baden-Baden: 2017, at 1960. 
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3..9  Extension to the Continental Shelf 
 
 

The Dominican Republic has not claim extension of the external limits of its continental shelf 

in accordance with Article 76 (8) of the United Nations Convention on the Law of the Sea. 

 

The Convention established the Commission on the Limits of the Continental Shelf (CLCS) so 

that Coastal States with this kind of access could claim the extension of their continental shelf. 

The continental shelf of a coastal State comprises the seabed and subsoil of the submarine areas 

that extend beyond its territorial sea throughout the natural prolongation of its land territory to 

the outer edge of the continental margin, or to a distance of 200 nautical miles from the 

baselines from which the breadth of the territorial sea is measured where the outer edge of the 

continental margin does not extend up to that distance.
169

 

 

The Dominican Republic deadline to submit a preliminary report on this area expires on July 

10, 2019. If the State does not submit the preliminary report, it will lose the chance to claim an 

extension of its continental shelf, and therefore the exploration and exploitation of the resources 

of in this extended Zone. 

 

The Dominican Republic ratified the 1982 United Nations Convention on the Law of the Sea 

(UNCLOS or UNCLOS) on July 10, 2009. The paragraph 1 in Article 76 of UNCLOS provides 

a different and independent definition from the geological meaning of the term "continental 

shelf". This distinction provides the basis for the right of a coastal State to a continental shelf 

even though its land territory may not be continental in nature. 

 

Paragraph 7 in Article 76 states: 
 
 

"The coastal State shall delineate the outer limits of its continental shelf, where that 

shelf extends beyond 200 nautical miles from the baselines from which the breadth of 

the territorial sea is measured, by straight lines not exceeding 60 nautical miles in 

length, connecting fixed points, defined by coordinates of latitude and longitude.” 

 
 
 
 

 

 

169 UNCLOS, Art. 76 (1) 
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The implementation of the Article 76 of the Convention is under the responsibility of all coastal 

States that intend to exercise jurisdictional rights over the continental shelf beyond 200 nautical 

miles from the baselines where their territorial sea is measured. 

 

To help coastal States meet this responsibility, the Convention established the Commission on 

the Limits of the Continental Shelf (CLCS) and set a procedure for the submission of 

information on the determination of the outer limits of the continental shelf beyond 200 miles. 

Paragraphs 8, 9 and 10 of article 76 states that: 

 

“(…) 8.Information on the limits of the continental shelf beyond 200 nautical miles from 

the baselines from which the breadth of the territorial sea is measured shall be 

submitted by the coastal State to the Commission on the Limits of the Continental Shelf 

set up under Annex II on the basis of equitable geographical representation. The 

Commission shall make recommendations to coastal States on matters related to the 

establishment of the outer limits of their continental shelf. The limits of the shelf 

established by a coastal State on the basis of these recommendations shall be final and 

binding. 

 

9. The coastal State shall deposit with the Secretary-General of the United Nations 

charts and relevant information, including geodetic data, permanently describing the 

outer limits of its continental shelf. The Secretary-General shall give due publicity 

thereto. 

 

10. The provisions of this article are without prejudice to the question of delimitation of 

the continental shelf between States with opposite or adjacent coasts.” 

 
 
 

Article 76 of UNCLOS and the Scientific and Technical Guidelines of the Commission 

(CLCS/11) establish a clear process and standards to define the outer limits of the continental 

shelf, where the continental margin extends beyond 200 miles. 
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According with the Scientific and Technical Guidelines (CLCS/11), the first step in 

determining the outer limits of the continental shelf is to comply with the requirement of proof, 

established in paragraph 4 (a) of Article 76 of the Convention: 

 

“(a) For the purposes of this Convention, the coastal State shall establish the outer 

edge of the continental margin wherever the margin extends beyond 200 nautical miles 

from the baselines from which the breadth of the territorial sea is measured, (...)"; 

 

If the aptitude test is met, the coastal State is obliged to establish the outer limits of the 

continental shelf. There are rules in paragraphs 4, 5 and 6 of Article 76 of the Convention that 

instruct the exercise of this obligation. 

 

The paragraph number 4 of Annex II (Commission on the Limits of the Continental Shelf) of 

the Convention establishes that information on the outer limits of the continental shelf will be 

submitted to the Commission within ten years after the entry into force of the Convention. 

However, at the Eleventh Meeting of the States Parties of the Convention on May 18-21, 2001, 

it was agreed that this ten-year period did not begin until May 13, 1999, the date on which the 

Scientific Guidelines were adopted by the Commission. (SPLOS/72). 

 

This term applies to the States Parties for which the Convention entered into force before May 

13, 1999. However, for the Dominican Republic, the ten-year term began on July 10, 2009, at 

the time of ratification. This period expires on July 10, 2019. Taking into account the 

archipelagic claim of the Dominican Republic, the preliminary information to the CLCS must 

clearly include the area of the continental shelf that corresponds to it, and all the area that will 

be presented in the future. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



71  

Chapter 4: Freedom of Navigation and the Dominican 
Archipelagic Legislation 

 
 

 

 
 
 
 

During the negotiations of UNCLOS, the developing coastal States and the shipping States 

achieved an agreement between their different conflicting interests in relation to the uses of the 

sea. The Convention established an international regime for the maritime areas and resources in 

the sea. The jurisdiction of the coastal states in the sea is based on the classification and 

delimitation of the different maritime zones. 

 

UNCLOS regulates the navigation law, the legal and enforcement powers of the states in 

matters of navigation, based on the different maritime-zones. The innocent passage of foreign- 

flagged vessels within these maritime zones is one the constitutive rights of the freedom of 

navigation. Likewise, we must point out that UNCLOS set a series of limitations to  the 

principle of freedom of navigation, for reasons of protection of the marine environment and 

safety of navigation. These limitations on the principle of freedom of navigation are taken up 

again and regulated by various international legal instruments. 

 

The Law No. 66/07 refers a controversial provision on the right of innocent passage over ships 

and aircraft carrying radioactive and hazardous cargo. Its article 12, specifically provides that 

the Dominican Republic does not regard as innocent passage through its archipelagic and 

territorial waters, or its superjacent airspace, the movement of vessels and aircraft containing 

cargo consisting of radioactive substances or highly toxic chemicals which may be used as 

instruments of mass destruction or to cause serious harm to human health or the environment. 

 

This provision reflects an important trend in international law and is in harmony with the 

regional policy of the members of the Caribbean Community (CARICOM); however, the 

UNCLOS provides a specific regime for the innocent passage through archipelagic waters. 
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- SECTION A: NAVIGATIONAL ISSUES IN ARCHIPELAGIC 
WATERS 

 
 
 

4..1  Innocent Passage 
 
 

Article 52 of UNCLOS prescribes the regime of passage through archipelagic waters. It 

expressly provides that “1. Subject to article 53 and without prejudice to article 50, ships of all 

States enjoy the right of innocent passage through archipelagic waters, in accordance with Part 

II, section 3. 2. The archipelagic State may, without discrimination in form or in fact among 

foreign ships, suspend temporarily in specified areas of its archipelagic waters the innocent 

passage of foreign ships if such suspension is essential for the protection of its security. Such 

suspension shall take effect only after having been duly published.” 

 

It confirms that there is a general right of passage through archipelagic waters. This is subject 

to qualification. First, it is subject to the specific regime of “archipelagic sea lane passages” 

under Art. 53. Second, it is without prejudice to the right of the archipelagic State to draw 

closing lines to delimit internal waters, wherein no general rights of passage exist. Innocent 

passage  is  therefore  the  “default  navigation  regime”  for  vessels  that  are  not  engaged  in 

“archipelagic sea lanes passage” as defined in Art. 53.
170   

Art. 52 (2) concerns the right of the 

archipelagic State to suspend innocent passage. This is subject to four conditions. First, it must 

be without discrimination in form or fact. Second, it may only be temporary. Third, it must be 

essential for the protection of the archipelagic State’s security. Finally, suspension may only 

take effect after due publication
171

. 

 
With regard to the right of innocent passage through archipelagic waters, Art. 5 of the Law 66- 

07 provides that “In accordance with the rules of international law, the Dominican Republic 

respects the right of innocent passage through its archipelagic waters and superjacent airspace, 

without prejudice to the right of the Dominican State to designate passage routes and closing 

lines of its internal waters.” 

 
 

 
170 Donald R. Rothwell/Tim Stephens, The International Law of the Sea (2010), at 249. 
171   Alexander  Proelss  (ed),  United  Nations  Convention  on  the  Law  of  the  Sea:  A  Commentary  (C.H. 

Beck/Hart/Nomos, München/Oxford/Baden-Baden: 2017, at 390. 
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In respect of the right of innocent passage through the territorial sea, Art. 11 of the Law 66-07 

provide that “the Dominican Republic, in accordance with international law, respects the right 

of innocent passage through its territorial waters and the superjacent airspace, without prejudice 

to the right of the Dominican State to designate passage routes.” 

 

In this regard, all ships and aircraft may exercise the right of innocent passage within the 

archipelagic waters and the territorial sea of the state and the airspace above them. There is no 

provision regarding the suspension of innocent passage and thus Art. 52 (2) of UNCLOS 

applies. The archipelagic legislation of the Dominican Republic recognizes the right of 

innocent passage for both ships and aircraft, while UNCLOS recognizes this right only for 

ships. This is also the practice of five other archipelagic states, namely Fiji, Kiribati, Marshall 

Islands, Tuvalu and Solomon Islands. 

 

However, in air law, there is nothing equal to the right of innocent passage, found within 

maritime law, but a limited right of passage is found in the Chicago Convention of 1944 on 

International Civil Aviation. The formal eminence of the principle of sovereignty prohibits 

other states to have any rights in other air spaces than their own. The vast majority of states 

demand that all state aircraft applies for permission for the overflight well in advance. The 

airspace above the territorial sea is considered “national airspace,” which aircraft can generally 

only enter with the consent of the coastal State, e.g., in accordance with the Chicago 

Convention. It had been recognized at the 1930 Hague Codification Conference that there was 

no customary law on innocent passage through the air above a territory.
172

 

 

By the time of the first codification of the concept of innocent passage in the 1958 Convention 

on the Territorial Sea, the right of innocent passage was clearly confined exclusively to ships. 

Aircraft were not mentioned at all.
173

 

 
 
 
 

 

 

172 International Law Commission, Document A/CN.4/SR.172, Summary record of the 172nd meeting Topic: 
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A/CONF.13/4 The Law of the Air and the Draft Articles Concerning the Law of the Sea Adopted by the 
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Conference on the Law of the Sea, Volume I (Preparatory Documents), para. 19. 
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74  

It is also important to clarify the under the UNCLOS regime the right of innocent passage does 

not apply in the enclosed waters or internal waters of the Coastal State. However, the additional 

paragraph of Art. 6 in the Law 66/07 provide that the internal waters of the Dominican 

Republic shall be considered archipelagic waters, subject to the jurisdiction of the Dominican 

State. Therefore, with this specific provision the Dominican State is conceding the right of 

innocent passage in its internal waters. 

 
 
 

4..2  Archipelagic Sea Lanes Passage 
 
 

The right of innocent passage under Art. 52 is expressed as being subject to Art. 53 of 

UNCLOS. Art. 53 provides for enhanced rights of navigation within se lanes designate by the 

archipelagic State. Where archipelagic sea lanes have been established (or routes normally used 

for navigation exist), ships and aircraft enjoy navigational rights akin to transit passage, rather 

than the more limited rights granted to ships under the regime of innocent passage.
174 

This is 

important because, as discussed in Art 53, passage in archipelagic sea lanes is akin to transit 

passage. Therefore it extends to aircraft and it may not be suspended. 

 

Art. 53 of UNCLOS set out the right of archipelagic sea lanes passage, the purpose of which is 

to facilitate the continuous expeditious and unobstructed passage of vessels from one part of the 

high seas or an exclusive economic zone (EEZ) through archipelagic waters to another part of 

the high seas or an EEZ. This provides vessels with an enhanced right of passage through 

archipelagic waters, subject to the designation of sea lanes and air routes by the archipelagic 

State
175

. To assist the State in the designation of archipelagic sea lanes routes, the International 

Maritime organization (IMO) has provided general guidance on the designation and use of sea 

lanes.
176

 

 

 
 

 

174 Alexander Proelss (ed), United Nations Convention on the Law of the Sea: A Commentary (C.H. 
Beck/Hart/Nomos, München/Oxford/Baden-Baden: 2017, p. 390. 
175 Alexander Proelss (ed), United Nations Convention on the Law of the Sea: A Commentary (C.H. 

Beck/Hart/Nomos, München/Oxford/Baden-Baden: 2017, p. 395. 
176  International Maritime Organization (IMO), Adoption of Amendments to the General Provision on Ship’s 
Routeing IMO Res. MSC.71(69) of 19 May 1998, Annex 2 (General Provisions for the Adoption, Designation and 
Substitution of Archipelagic Sea Lanes) (later amended by IMO Res. MSC.165(78) 17 May 2004). The General 
Provisions were adopted in the 6pth Session of the IMO’s Maritime Safety Committee: IMO MSC, Report of the 
Maritime Safety Committee on Its Sixty-Ninth Session, IMO Doc. MSC 69/22ADD.1 (1998), Annex 8. 
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Nevertheless, the Law 66-07 does not address the right of archipelagic sea lanes passage. 

According to Art. 53(12) of UNCLOS: "if an archipelagic state does not designate sea lanes or 

air routes, the right of archipelagic sea lanes passage may be exercised through the routes 

normally used for international navigation". As a consequence, the conditions of archipelagic 

sea lanes passage apply to the international routes normally used in the navigable waters of the 

Dominican Republic. The ships navigating such routes would still need to comply with the 

conditions of archipelagic sea lanes passage generally, and the archipelagic State would be 

unable to obstruct, hamper or suspend it. Although air routes are mentioned in connection with 

designation, there is no subsequent mention of right of overflight of archipelagic waters when 

air routes are not designated.
177

 

 
The Dominican Republic is not obliges to designate archipelagic sea lanes. Although Art. 53 

(1) allows States to designate sea lanes and air routes it does not oblige them to do so, and in 

the event that no designation occurs, Art. 53 (12) applies. Art. 53(1) uses the expression “may 

designate sea lanes and air routes” and thus the designation of such lanes is at the discretion of 

the archipelagic State. However, if the archipelagic state does not designate such lanes, third- 

state vessels and aircraft may exercise the right of archipelagic sea lane passage through the 

"routes normally used for international navigation" as Art. 53 (12) provides.
178

 

 

It thus seems that even if the archipelagic state has not recognized the right of archipelagic sea 

lanes passage, third states have this right and may exercise it by virtue of UNCLOS Art. 53 

only through "routes normally used for international navigation" and only in the case where 

such routes exist, in the absence of such routes, the archipelagic sea lane passage cannot be exercised.
179 

Where such a route exists in the archipelagic waters of the Dominican Republic, third states 

may exercise their right of archipelagic sea lane passage. 

 

Moreover, Art. 5 of Law 66-07 provides that the right of innocent passage should not prejudice 

the right of the Dominican Republic to designate passage routes and closing lines for its 

internal waters. With regard to routes of passage, the Dominican Republic apparently refers to 

the right of the coastal State to designate sea lanes and traffic separation schemes for the 
 

 

 
177   Alexander  Proelss  (ed),  United  Nations  Convention  on  the  Law  of  the  Sea:  A  Commentary  (C.H. 
Beck/Hart/Nomos, München/Oxford/Baden-Baden: 2017, p. 403. 
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exercise of the right of innocent passage. Art. 22 of UNCLOS, provides coastal States with the 

authority to regulate the manner in which foreign ships exercise their right of innocent passage. 

Indeed, if the coastal State has taken such measures in accordance with the conditions of Art. 

22, third-state vessels should respect them when exercising the right of innocent passage 

through the territorial sea. 

 
 
 

 

- SECTION B: LIMITATION TO THE TRANSIT OF NUCLEAR AND 
RADIOACTIVE VESSELS 

 
 

4..3 Limitation to the Innocent Passage of Radioactive and Nuclear Vessels 
over the Territorial Sea and Archipelagic Waters of the Dominican 
Republic 

 
 

During the Third United Nations Conference on the Law of the Sea, coastal States will begin to 

be aware of the risks posed by nuclear ships or transporting highly polluting substances in the 

territorial sea and archipelagic waters. However, shipping and nuclear States were particularly 

against the ideas to restrict the innocent passage of those vessels, no agreement was raised 

during the UNCLOS negotiations and as a consequence the UNCLOS included a series of 

provisions in term of safety of navigation. 

 

Art. 23 of UNCLOS empowers a coastal State, where necessary and having regard to 

navigational safety, to designate sea lanes and traffic separation schemes (TSS) for the porpuse 

of regulating the innocent passage of vessels. This article should be read in conjunction with 

Art. 21 which provides the coastal State may adopt laws and regulations relating to innocent 

passage and Art. 25 which allows the coastal State to take measures to prevent non-innocent 

passage. Art. 22 (2) is also linked to Art. 23, which confirms a right of innocent passage for 

nuclear powered ships and ships carrying nuclear and dangerous substances and materials, but 

subjects to special conditions.
180
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Art. 23 states that “Foreign nuclear-powered ships and ships carrying nuclear or other 

inherently dangerous or noxious substances shall, when exercising the right of innocent passage 

through the territorial sea, carry documents and observe special precautionary measures 

established for such ships by international agreements.” The purpose of Art. 23 is not to limit 

passage per se, but to ensure that hazardous activities are properly controlled in line which 

standards as may be adopted by the international community. The reference to international 

agreements indicates that coastal States cannot unilaterally regulate such vessels beyond any 

such general controls permitted under Arts. 21, 25 and 211 (4). A study of the International 

Maritime Organization (IMO) has listed a number of instruments falling within the reference of 

Art. 23
181

. This includes International Convention for the Safety of Life at Sea 1974 (SOLAS 

1974), and, in particular, Ch. VIII/10 of SOLAS 1974 states that a certificate shall be issue to a 

nuclear ship which complies with the requirements of the Convention. As well, the IMO 

includes a list of mandatories regulations: the International Code for the Construction and 

Equipment of Ships Carrying Dangerous Chemicals in Bulk (IBC Code); the International Code 

for the Construction and Equipment of Ships Carrying Liquefied Gases in Bulk (IGC Code); 

the International Maritime Dangerous Goods Code (IMDG Code); the Code for the Safe 

Carriage of Irradiated Nuclear Fuel, Plutonium and High-Level Radioactive Wastes in Flasks 

on Board Ships (INF Code); and the International Maritime Solid Bulk Cargoes Code (IMSBC 

Code). 

 

Art. 22(2) of UNCLOS states that “In particular, tankers, nuclear-powered ships and ships 

carrying nuclear or other inherently dangerous or noxious substances or materials may be 

required to confine their passage to such sea lanes". This provision recognizes the authority of 

the coastal State to require that this kind of vessels confine their passage to sea lanes. 

 

However, other provisions apply in this situation, including the rules contained in Part XII of 

UNCLOS - protection and preservation of the marine environment. An examination of all these 

provisions shows that the right of foreign vessels to navigate in the maritime zones of a coastal 

is controlled by certain environmental and security considerations to carry out a series of good 

conducts, namely "to pass" in an "innocent" manner, excluding the possibility of requiring prior 

notification of passage or an authorization from the coastal State. 

 
 

 
181   IMO,  Implications  of the  United  Nations  Convention  on  the  Law of the  Sea  for  the  IMO,  IMO  Doc. 
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According to Article 112 (2) of UNCLOS, nuclear ships and those transporting noxious or 

dangerous substances must comply, first of all, with the requirements that the flag State has 

imposed in its internal regulations. Generally, this regulation requires the ship to respect a 

series of security measures, the possession of a series of documents, including security 

certificates issued by the flag State and establish a civil liability regime for damages. These 

documents and these security measures are referred in Article 23 of UNCLOS when 

mentioning the requirements that the vessels in question must observe during their passage 

through the territorial sea. 

 

Along with this, foreign ships must observe the laws and regulations that the coastal State has 

dictated on the innocent passage through the territorial sea in relation to the preservation of its 

environment, prevention, reduction and control of its pollution (Art. 21.4), being able  to 

demand - taking into account, among other things, the recommendations of the competent 

international organization - that foreign ships use certain sea lanes and respect certain traffic 

separation devices (Article 22). Nor is the regulatory capacity of the coastal State unlimited, but 

that "the laws and regulations shall not apply to the design, construction, manning or equipment 

of foreign vessels, unless they enforce generally accepted international rules or norms." (Article 

21.2), also prohibiting that such regulation impose on foreign vessels requirements that in 

practice imply the denial of the right of passage [Art. 24,1a)] or that discriminates de facto or 

de jure to the vessels of a certain State [Art. 24.1.b)]. 

 

Nor may encumbrances be imposed on foreign vessels that exercise innocent passage other than 

those required as remuneration for certain services rendered to the vessels in question (Article 

26), such as piloting or towing. UNCLOS also recognizes the protection of the coastal State in 

its Article 25, which implies jurisdictional and coercive powers, such as the ability to prevent 

any passage that is not innocent (Article 25.1). 

 

In the case of ships going to internal waters or to a port facility located outside those waters, 

the coastal State shall also have the right to take the necessary measures to prevent any breach 

of the conditions for the admission of such vessels in those waters or port facilities (Article 

25.2). Article 220 (2), considering the vessels in question, provides that, in the presence of 

well-founded grounds to believe that a vessel exercising the right of passage through the 

territorial  sea  of  a  State,    has  violated  the  laws  and  regulations  issued  by  that  State  in 
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accordance with the Convention or applicable international rules and standards to prevent, 

reduce and control pollution caused by ships, within of certain limits, the physical inspection of 

the vessel may carry out in relation to the infringement and, in presence of evidence, the coastal 

State may initiate a procedure, including the retention of the vessel, in accordance with its 

national law and subject to the provisions of the section 7 of Part XII of the Convention. 

 

Articles 27 and 28 of UNCLOS specifically regulate the powers of criminal and civil 

jurisdiction of the coastal States in relation to foreign ships, in general terms in a limitative 

manner in response to the impositions of the right of passage, although some exceptions, such 

as the one contained in paragraph 5 of article 27, devoted to the protection and preservation of 

the marine environment, and the one included in article 220, which establishes a more rigorous 

regime against polluting ships. Finally, the coastal State may temporarily suspend, "in certain 

areas of its territorial sea, the innocent passage of foreign vessels if such suspension is essential 

for the protection of its safety, including exercises with weapons" (art. 25.3). 

 

The article 19 of the Convention defines what “innocent passage” is. In its first paragraph, 

which has its precedent from paragraph 4 of Article 14 of the Convention on the Territorial Sea 

and Contiguous Zone of 1958, it is established as a general rule that “Passage is innocent so 

long as it is not prejudicial to the peace, good order or security of the coastal State. Such 

passage shall take place in conformity with this Convention and with other rules of 

international law ". The second paragraph specifies which prejudicial act would fall within 

these parameters, although not exclusively, since in the last subsection - (l) - it is noticed that 

any other activity not directly related to the passage will also be considered as prejudicial. 

 

Most of the prejudicial acts referred to in this second paragraph are specific to warships, 

including: a) threat or use of force, b) exercise or practice with weapons of any kind, c) 

collecting information for the prejudice of the defense or security, d) act of propaganda, e) 

launching/landing or taking on board of any aircraft, f) launching/landing or taking on board of 

any military device, g) activities contrary to the customs, fiscal, immigration or sanitary laws 

and regulations of the coastal state, h) willful and serious pollution, i) fishing activities, j) 

research or survey activities, k) interfering with any systems of communication, and l) any 

other activity not having a direct bearing on passage. 
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Article 12 of Law 66-07 states that “the Dominican Republic does not regard as innocent 

passage through its archipelagic and territorial waters, or its superjacent airspace, the movement 

of vessels and aircraft containing cargo consisting of radioactive substances or highly toxic 

chemicals which may be used as instruments of mass destruction or to cause serious harm to 

human health or the environment. 

 

The threats to environment and human heath highlighted in Art. 12 of the Law 66-07, does not 

appear in the list of the twelve non-innocent activities included in Art. 19 (2) of UNCLOS. 

However, the list of prejudicial acts included in Art. 19 (2) of UNCLOS is not exhaustive. 

Scholarly opinion is divided on the (non-) exhaustive nature of Art. 19 (2), although the 

majority view appears to view that is non-exhaustive.
182 

Art. 19 (1) of UNCLOS provides that 

passage is innocent as long is not prejudicial to peace, good order and security. In this respect, a 

serious threat to the health of the people of the country and the marine environment may be 

considered as a threat to the national security and good order of the coastal state. National 

security   has   acquired   a   broader   notion,   incorporating   apart   from   political-military 

considerations an ecological aspect according to which the environment constitutes a 

fundamental aspect of the territorial sovereignty. 
183

 

 
Article 12 of Law 66-07 states that “the Dominican Republic does not regard as innocent 

passage through its archipelagic and territorial waters, or its superjacent airspace, the movement 

of vessels and aircraft containing cargo consisting of radioactive substances or highly toxic 

chemicals which may be used as instruments of mass destruction or to cause serious harm to 

human health or the environment.” This is a general provision which applies to archipelagic 

and territorial waters. 

 

The right of innocent passage through the territorial sea and archipelagic waters is recognized 

in general terms to the ships of all the States by articles 17 and 52 of UNCLOS. Since no 

foreign vessels are excluded from the Convention, it must be understood that all of them enjoy 

this right, including two special categories of vessels whose mere presence near the coasts 

poses a risk to the coastal State, namely the warships, those of nuclear propulsion, and those 

 
 

 

182 Kari Hakapaa/Erik J. Molenaar, Innocent Passage: Past and Present, Marine Policy 23 (1999), 131, 132; Lindy 
S. Johnson, Coastal State Regulation of International Shipping (2004), 64, 66. 
183 M. Roscini, 'The navigational rights of nuclear ships', (2002) 15 Leiden Journal of International Law, at 251- 

265 and 257-258. 
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that transport nuclear or other intrinsically dangerous substances. However, in relation to the 

innocent passage of warships and submarines, Article 12 of Law 66-07 does not includes any 

mention; therefore, this chapter will verse over the right of innocent passage of vessels 

transporting nuclear, radioactive and noxious substances. 

 

This issue is of great relevance, given the magnitude of the economic, ecological and security 

interests in the Caribbean Sea. Our specific objective is to try to measure, in practice 

subsequent to the UNCLOS, the rejection that has been generated by the passage of ships that 

transport highly polluting substances, to see if it has been translated into legal institutions and if 

it has been forming a customary law confirming the regime provided for in the Convention or 

contrary to it. 

 

In the case of the Dominican Republic, the notion of national security and good order goes 

beyond a list of prejudicial militaries acts. Undoubtedly, the radiation exposure in an eventual 

nuclear disaster in the territorial waters of the Dominican Republic is a matter of public order. 

For a country which its economy is based in tourism, a radioactive threat to its marine 

environment may have serious ramifications for the economy and good order. In 1998 and 1999 

the British vessel Pacific Swan with a cargo of highly radioactive nuclear waste went through 

the Caribbean Sea and then through the Panama Canal. 

 

The states of the Caribbean Community (CARICOM), among other states, protested 

vehemently against these shipments. During the declaration of the Minister of Foreign Affairs 

of the Dominican Republic, in occasion of the passage of the plutonium loaded ship Pacific 

Swan through the Caribbean Sea was highlighted that: "The Dominican Republic depends in a 

large part on tourism, tourism to our sunny beaches, the quality of the water of our coasts is of 

vital importance for the development sector and any damage even unintentional, of radioactive 

material could cause a significant disruption of this important national economic sector".
184

 

 
The incise h) of Article 19 (2) of UNCLOS, make reference as non-innocent any act of wilful 

and serious pollution contrary to the Convention. According to this provision, the passage of a 

foreign vessel is considered by UNCLOS to be prejudicial to the peace, good order or security 

 
 

 
184  The Dominican Republic, Secretary of State for Foreign Affairs, Press Release, 2 January 1998, available 
online at: http://www.nci.org/c/cs-dr.htm 
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of the coastal State if that vessel performs, in the territorial sea any wilful and serious act of 

pollution contrary to the Convention. Wilful indicates a requirement of intention. 

 

However, the Convention does not specify the requisite nature or degree of intention. This 

requirement appears to preclude accidental pollution. Nevertheless, it is arguable that wilful can 

be construed to mean navigation without regard to the risk of pollution.
185  

Therefore, the incise 

h of Article 19 (2) may has a favourable interpretation over the position of the Dominican State 

to exclude as innocent the passage of vessel carrying out hazardous wastes through its territorial 

sea. 

 

The position of the Dominican Republic couples with the regional policy of the Caribbean 

Community (CARICOM) to prohibit the transportation of highly hazardous, nuclear and toxic 

wastes through the Caribbean Sea. In the 1992 Declaration on Shipments of Plutonium and in 

other subsequent statements, the CARICOM member states expressed their determination to 

prohibit shipments of plutonium and other radioactive or hazardous materials from traversing 

the Caribbean Sea and declared this sea as a 'nuclear-free zone' for the purposes of such 

shipments.
186

 

 

However, it is debated both in theory and in practice whether any restrictions upon the innocent 

passage of these ships is compatible with the LOSC and with international law, particularly in 

light of the emerging custom in environmental law embodying the precautionary principle. In 

the light of the precautionary principle, "navigational freedoms that normally govern 

commercial shipping do not apply to ultra-hazardous cargos187 . Nuclear and shipping States 

have protested the attempts of states to restrict the innocent passage of radioactive and nuclear 

vessels. In the case of the Dominican Republic, the United Kingdom and the United States 

protested such restrictions and reiterated their position that "all ships, regardless of cargo, 

means of propulsion or armament, enjoy the right of innocent passage through the territorial 

sea".
188 

The right of prior notification seems compatible with LOSC Arts. 23 and 24; the coastal 
 

 
 

 
185 Marco Roscini, The Navigational Rights of Nuclear Ships, LJIL 15 (2002), p. 251, 258-259. 
186 Declaration by the Special Meeting of the Conference of Heads of Government on shipments of plutonium, 31 

October 1992, available online at: www.caricom.org . 
187 JM Van Dyke, 'Applying the Precautionary Principle to Ocean Shipments of Radioactive Materials' (1996) 27 

ODIL, at 379 
188 Joint demarche filed by the UK and the USA, op. cit., supra note 9. 
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state should be informed of such passage so as to make sure that the conditions stipulated in 

these Articles, i.e., carrying specific documents, respecting precautionary measures, etc., are 

satisfied. Whereas the requirement of prior notification may be considered as compatible with 

the LOSC and international law, the total prohibition of the right of innocent passage of vessels 

carrying ultra-hazardous, especially radioactive, materials as proclaimed by the Dominican 

Republic remains a matter of debate. 

 

 
4..4  State Practice on the Restrictions of the Right of Innocent Passage over 

Nuclear and Radioactive vessels through the Territorial Sea 
 

 
Despite the text and spirit of UNCLOS, some multilateral treaties relating to maritime safety 

include provisions that require prior notification of passage or even authorization by the coastal 

State. Thus, the Basel Convention on the Control of Transboundary Movements of Hazardous 

Wastes and their Disposal, adopted on March 22, 1989, in response to a public outcry following 

the discovery, in the 1980s, in Africa and other parts of the developing world of deposits of 

toxic wastes imported from abroad, seems to exclude the right of passage of ships transporting 

hazardous waste, in favour of greater environmental protection of coastal countries. 

 

The Basel Convention entered in force on May 5, 1992, and of which 179 States form part, 

including the Dominican Republic, which ratified it on July 10, 2000. The preamble of this 

Convention states that the parties recognize "that any State has the sovereign right to ban the 

entry or disposal of foreign hazardous wastes and other wastes in its territory". In Article 6 

thereof, it is imposes the obligation on the State from where it is planned to initiate a 

transboundary movement of hazardous wastes or other wastes - the State of export - to notify in 

writing to the States of transit or the State of destination - State of import - "any transboundary 

movement of hazardous wastes or other wastes ». 

 

In addition, it provides that the State of import "shall respond in writing to the notification, 

consenting the movement with or without conditions, rejecting the movement or requesting 

more information." Moreover, not only the importing State must grant its consent to the 

transboundary movement, but also every transit State, in accordance with paragraph 4 of this 

article 6 "may respond in writing to the notification, within a period of 60 days, consenting the 

movement with or without conditions, rejecting the movement or requesting more information» 
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It also establishes that the State of export "will not allow the transboundary movement to begin 

until it has received the written consent of the transit State". 

 

Taking into account the text and the spirit of the Convention -particularly stated in the 

preamble- the need to notify and obtain the authorization of the coastal State through the waste 

must navigate is a requirement. 

 

Nevertheless, because of the protests raised by the nuclear States, a rather ambiguous provision 

was included article 4 (12) of the Basel Convention, which, at the same time, seeks to ensure 

the rights of the coastal States and tries to defend the right of innocent passage through the 

territorial sea: “Nothing in this Convention shall affect in any way the sovereignty of States over 

their territorial sea established in accordance with international law, and the sovereign rights 

and the jurisdiction which States have in their exclusive economic zones and their continental 

shelves in accordance with international law, and the exercise by ships and aircraft of all 

States of navigational rights and freedoms as provided for in international law and as reflected 

in relevant international instruments.” 

 

Facing this ambiguity, declarations and objections were formulated by the States Parties when 

ratified the Convention. In this regard, we must note how Germany, Japan, Singapore and the 

United Kingdom have issued statements affirming the right of innocent passage
189

. On the 

contrary, Romania highlights in a statement that the export of waste cannot be carried out 

without the authorization of its country
190

. 

 
The provisions contained in the Basel Convention on the control of transboundary movements 

of hazardous wastes have inspired four regional treaties on the movement of hazardous waste: 

 

Firstly, the Bamako Convention, on the prohibition of imports, control of transboundary 

movements and management of hazardous wastes in Africa, adopted in Bamako, Mali, on 30 

 
 
 
 
 

 

 
189 Parties to the Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their 
Disposal, available at: 
http://www.basel.int/Countries/StatusofRatifications/PartiesSignatories/tabid/4499/Default.aspx 
190 Ibídem. 
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January 1991, which also requires notifying both importing and transit States, and obtain prior 

authorization for passage
191

. 

 
Secondly, the Central American Regional Agreement on Transboundary Movement of 

Hazardous Wastes, adopted in Panama on December 11, 1992, which entered in force and was 

rectified by Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua, Panamá, and the 

Dominican Republic
192

, recognizing "the sovereignty of States to prohibit the import and transit 

of hazardous waste through their territories for safety sanity and environmental reasons’, 

provides that the Central American States bound by the agreement would take all legal, 

administrative or others necessary measures "to prohibit the importation and transit of 

hazardous waste, to Central America from countries that are not Party to the Agreement"
193

. 

 
Thirdly, the Convention to ban the Importation into Forum Island Countries of Hazardous 

Wastes and Radioactive Wastes and to control the Transboundary Movement and Management 

of Hazardous Wastes within the South Pacific, adopted at Waigani, (Papua New Guinea) on 16 

September 1995, which requires notification of importing and transit States, as well their prior 

authorization for passage
194

. 

 
And forth, the Agreement on the Control of Transboundary Movements of Hazardous Wastes 

and Other Wastes, adopted in Moscow on April 12, 1996 between the States of the 

Commonwealth of Independent States (CIS), which also requires notification to all interested 

States, including transit, and their consent.
195

 

 
In addition, the Protocol on the Prevention of Pollution of the Mediterranean Sea by 

Transboundary Movements of Hazardous Wastes and their Disposal, adopted in Izmir (Turkey) 

on 1 October 1996, although not yet in force, requires notification to import State as well as 

transit States, but only requires the acceptance of the importing State. 

 
 
 

 

 

191 Bamako Convention, on the prohibition of imports, control of transboundary movements and management of 
hazardous wastes in Africa, adopted in Bamako, Mali, on 30 January 1991, Art. 6.4 
192  The Central American Regional Agreement on Transboundary Movement of Hazardous Wastes, adopted in 

Panama on December 11, 1992. Available at: http://www.sica.int/ccad/convenios.aspx?IdEnt=2. 
193 The Central American Regional Agreement on Transboundary Movement of Hazardous Wastes, Art. 3.1 
194 The Central American Regional Agreement on Transboundary Movement of Hazardous Wastes , Art. 6.4 
195 Agreement on the Control of Transboundary Movements of Hazardous Wastes and Other Wastes, adopted in 

Moscow on April 12, 1996, Art. 1. 
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Parallel to these multilateral treaties, a series of bilateral treaties adopted in accordance with 

Article 11 of the 1989 Basel Convention, require notification to the import State and 

authorization to initiate the transboundary movement of hazardous wastes: Agreement of 

Cooperation between the United States of America and the United Mexican States, (November 

12, 1986); Agreement between Malaysia and the United States of America on transboundary 

movements of hazardous wastes from Malaysia to the USA (March 10, 1995); Agreement 

between the Government of the United States of America and the Government of the Republic 

of the Philippines Concerning the Transboundary Movement of Hazardous Waste from the 

Philippines to the United States, (September 20, 2001); Agreement between Australia and the 

Democratic Republic of East Timor on transboundary movements of hazardous wastes, 

(October 31, de 2002). 

 

Within the framework of international organizations, we also find legal texts that provide for 

notification to importing and transit States, as well as the need for prior authorization, although 

the legal value of these instruments varies considerably from one case to another. Thus, for 

example, on September 21, 1990, the General Conference of the International Atomic Energy 

Agency (IAEA), by resolution GC (XXXIV) / RES / 530, adopted the Code of Practice on the 

International Transboundary Movement of Radioactive Waste. 

 

This document expressly recommends that every State should take the necessary measures to 

ensure that, in accordance with the relevant rules of international law, the international 

transboundary movement of radioactive waste takes place only after prior notification to the 

importing and transit States, providing their consent, in accordance with their respective 

internal regulations. In spite of this, the legal nature of this text does not go beyond than a 

recommendation, as it is expressly stated, "should serve as guidelines to States for, inter alia, 

the development and harmonization of policies and laws on the international transboundary 

movement of radioactive waste». 

 

Following the adoption of the Code, at the General Conference of the IAEA in 1990, certain 

efforts were made to convert the Code of Practice into a legally binding conventional 

instrument, but they did not succeed facing opposition from the nuclear States. However, these 

efforts were not in vain, as they led over time to the adoption, within the IAEA, on September 

5, 1997, of the Joint Convention on the Safety of Spent Fuel Management and on the Safety of 

Radioactive Waste Management. 
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This instrument does not include the requirements of the Code of Practice in relation to the 

need to notify the transit States of the transboundary movement and, logically, it does not 

require the consent, the notification in relation to the State of destination
196

. Consequently, 

Article 27.3 of the Joint Convention reproduces the same provision contained in Article 4.12 of 

the Basel Convention according to which nothing in the Convention affects the exercise of the 

freedoms of navigation recognized by international law. 

 

Within the framework of the International Maritime Organization (IMO), extensive regulatory 

activity has been deployed to partially alleviate, along with the IAEA, the inadequacies of the 

conventional regulation of transboundary movements of radioactive waste. Thus, like the 

International Code for the Safe Carriage of Packaged Irradiated Nuclear Fuel, Plutonium and 

High-Level Radioactive Wastes on Board Ships (INF Code), which is non-binding by nature, 

but deals with safety of transport and the protection of the environment, however it does not 

address the issue related to the right of innocent passage. 

 

In other hand, the Council of the Organization for Economic Cooperation and Development 

(OECD), adopted on 25 February 2002 its Decision C (2001)107 concerning the revision of 

Decision C (92)39 on the control of transboundary movements of hazardous waste destined for 

recovery operations, in order to harmonize the waste lists of the Basel Convention and review 

other requirements. It provides for a complicated system for the control of transboundary 

movements of a series of hazardous wastes requiring notification to both importing and transit 

States and their authorization. 

 

Examining the state practice following the adoption and entry into force of the UNCLOS, we 

can see how some States have opposed to the innocent passage of foreign nuclear vessels or 

those transporting harmful or dangerous substances through their respective territorial seas. 

Thus, for example, the coastal States of the Caribbean Sea have repeatedly raised their voices 

against the dangerousness of such transboundary movements
197

. 

 
 

 

196   Joint  Convention  on  the  Safety  of  Spent  Fuel  Management  and  on  the  Safety  of  Radioactive  Waste 
Management, adopted on 5 September 1997, Art. 27.1. 
197  Statement issued by the Caribbean Community (CARICOM) Chairman, Prime Minister of Grenada, Dr. the 

Hon. Keith Mitchell in relation to the planned shipment of nuclear waste through the Caribbean Sea, Press release 
15/1998 (05 February 1998); Statement on the movement of nuclear material through the Caribbean Sea issued by 
the Heads of Government of the Caribbean Community at the Tenth Inter-Sessional Meeting of the Conference of 
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In addition, after the incident of the ship Khian Sea, which, after loading tons of toxic waste, 

around the world trying to get rid of them and shed some tons on the beaches of Haiti in 

December 1987, this State decided to strictly prohibit the passage through its territorial sea of 

foreign vessels that transport waste, garbage, waste or any other material that could endanger 

the health of the country's population and contaminate the marine, air and land environment
198

. 

Haiti also declared itself willing to use "all means at its disposal" to prevent or hinder any 

attempt to "make evacuate toxic or non-toxic waste in any part of the country »
199

. It is evident 

how the pollution caused by accidents of oil tankers near the Italian coasts led Italy to adopt 

internal regulations by which the competent authorities were authorized to deny the passage 

through the territorial sea to foreign ships that transport hydrocarbons for the protection of it 

marine environment
200

. Regarding to the prior notification, United Arab Emirates has 

positioned itself in favor of requiring foreign ships to transport highly polluting substances that 

previously notify the corresponding authorities of their intention to pass through the territorial 

sea
201

. Pakistan
202 

and Yemen
203 

applied the same requirement. Similarly, Malta, in its 

declaration made upon ratification of UNCLOS, requires prior notification for the right of 

passage
204

. 

 
 
 
 
 
 
 
 
 

 

 

Heads of Government of the Caribbean Community (CARICOM) which was held in Paramaribo, Suriname 4-5 
March 1999, Press release 19/1999 (8 March 1999); Statement by the Chairman of the Caribbean Community 
(CARICOM), Honourable Patrick Manning, Prime Minister of Trinidad and Tobago, on the Planned Shipment of 
High-Level Radioactive Waste from France through the Panama Canal via the Caribbean Sea, News release 
54/2006 (14 March 2006). 
198 Note verbale of 18 February 1988, the Ministry of the Interior, Decentralization, General Police and Public 

Administration of the Republic of Haiti, transmitted to the United Nations in a letter dated on 29 February 1988, 

UN Bulletin of the Law of the Sea, no. 11, July 1988, p. 12 
199 Ibídem, at 13. 
200 The Law No. 51 of 7 March 2001 on "Provisions for the prevention of pollution deriving from the maritime 

transport of hydrocarbons and for the control of maritime traffic", Italy, Official Gazzete; Gasparro, G., "Innocent 
passage, foreign navigation and powers of the coastal state in the territorial sea: some recent manifestations of 
Italian practice", Communications and Studies, Institute of International Law of the University of Milan, vol . 22, 
2002, at 735-760. 
201 Federal Law No. 19 of 1993 in respect of the delimitation of the maritime zones of the United Arab Emirates, 

17 October 1993. 
202 Territorial Waters and Maritime Zones Act of Pakistan, 1976 (of 22 December 1976). 
203 Act No. 45 of 1977 concerning the Territorial Sea, Exclusive Economic Zone, Continental Shelf and other 

Marine Areas of Yemen, Act. No. 45 of 17 December 1977. 
204 Declaration of 20 de mayo de 1993 on UNCLOS, Malta. 
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Along with this, the South Pacific States have manifested themselves worried about the 

transboundary movement of radioactive materials, in particular mixed oxide, or MOX fuel, and 

have been inclined to request prior notification to vessels
205

. 

 
Even, a certain evolution can be seen in the position of the most industrialized States, going 

from an opposition to the requirement of prior notification to its favorable acceptance. This is 

the case of France, which after the accident of the Erika presented to the IMO a memorandum 

foreseeing a series of security measures, mainly the requirement of the elaboration of a 

mandatory  preventive  report  over  the  ships  that  transport  hydrocarbons  or  other  harmful 

substances through the territorial sea of the Member States of the European Union
206

. This is 

also the case of the United Kingdom, which in recent years has informed of the route to be 

followed by its vessels with radioactive cargoes
207

. 

 
Even more numerous are the States that have opted for the requirement of prior authorization in 

order to pass through the territorial sea. These States, which have included certain provisions of 

prior authorization in their national legislations, are: Estonia
208

, Iran
209

, Italy
210

, Maldives
211

, 

Malta
212

, Samoa
213

, Syria
214

, Seychelles
215  

and Turkey
216

. Those which made a statement in 

favor of such a requirement at the time of ratify the UNCLOS, were: Saudi Arabia
217

, 

Bangladesh
218

, Egypt
219

, Malaysia
220 

and Oman
221

. 
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210 Directive of the Minister of the Environment of 3 October 2000, Italy. 
211 Act No. 6/96 of 1996 on the Maritime Zones of Maldives. 
212 Malta Territorial Waters and Contiguous Zone Act, No. XXXII of 1971, as amended by Acts XLVI of 1975, 
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CONCLUSION 
 

 

 
 

 
 

 

The Part IV of UNCLOS was carefully drafted to reflect the aspirations of those States that 

were pressing for recognition under the law of the sea of archipelagic State status. The Article 

46 (b) of UNCLOS provides the legal definition of archipelagic State; the conditions are given 

by the paragraph b which set the entity test of the archipelagic State: intrinsic geographical, 

economic and political unity between the islands and natural features forming the archipelago. 

The Dominican archipelago, including the banks and coral reefs in its northern part of the 

Dominican Republic, fulfils the entity test of article 46(b) of UNCLOS since the natural 

features forming its archipelago are sufficiently close and interrelated to be considered as an 

intrinsic geographical whole, the exercises of jurisdictional powers over all the islands and 

features, including the Mouchoir Bank, which was declared as a protected marine zone because 

of its inclusion in the Sanctuary of Marine Mammals, and thus fulfilling the political unity 

requirements; likewise the economic unity requirement of its archipelago since the Banks 

generate economic revenues for the State with the tourism sector. The Dominican Republic 

may thus be considered as falling within the definition of an archipelagic State in accordance 

with article 46(a) and (b). 

 

The technical provisions of Article 47 were only finalized following extensive consultations 

with the principal aspiring archipelagic States has resulted in substantive compliance by the 

great majority of those States claiming archipelagic State status since the entry into force of the 

UNCLOS. The variations in state practice which appear to depart from Article 47 have either 

been relatively minor, or subject to protest by other States, which in some instances has resulted 

in an adjustment of state practice and consistency with the UNCLOS. 

 

Part IV of UNCLOS has given greater status to the “archipelagic State” and has raised issues as 

to whether a State must declare itself as such to be able to draw straight archipelagic baselines 

consistent with Article 47. The ICJ in Qatar v Bahrain has suggested that for a State to enjoy 

entitlements under Part IV of the UNCLOS, including the drawing of Article 47 archipelagic 

baselines, then the making of such a declaration is necessary. It is important to note  in 

particular the significance of the relationship between Articles 46 and 47 which has been 
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reinforced by the decision in Qatar v Bahrain with the emphasis upon the connection in 

Articles 46 and 47 between an “archipelagic State” and a State able to draw straight 

archipelagic baselines consistent with Article 47. This distinction was also alluded to by the 

Annex VII LOSC Arbitral Tribunal in South China Sea. The Dominican Republic has drawn 

archipelagic baselines joining the outermost points of the outermost islands and drying reefs of 

the northern part of its archipelago, thus entitled to demonstrate the compliance with the 

conditions of article 47 of UNCLOS. 

 

Since the status of a declared Dominican archipelagic State is disputed, the rights and 

entitlements of that State consistent with Part IV, and its maritime claims proclaimed from 

straight archipelagic baselines, may not be recognized by the protesting States. The contests of 

the archipelagic status may be resolved applying mechanisms for the peaceful settlement of 

international disputes. 

 

The archipelagic State within its archipelagic waters may also under Article 50 draw closing 

lines so as to delimit internal waters in accordance with Articles 9, 10 and 11. This allowance 

for archipelagic States is limited in scope and applies only in the case of mouths of rivers, bays, 

and ports. Some archipelagic States have sought to draw Article 50 closing lines.
222 

With the 

exception of a claim made by the Dominican Republic,
223 

the archipelagic legislation of the 

Dominican Republic differs from the accepted doctrine and from UNCLOS since it applies the 

regime of archipelagic waters to the internal waters, there is not aware that state practice in this 

area, albeit very limited, is contentious. 

 

The Dominican Republic is claiming jurisdictional powers with regard to underwater cultural 

heritage in its Exclusive Economic Zone and Continental Shelf, which is not complying with 

UNCLOS, but it complies with a developing practice in international law. 

 

While observing that there are some variations in state practice, albeit amongst a small group of 

States claiming archipelagic State status, consistent with the distinctive rights and entitlements 
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enjoyed under Part IV and emerging state practice it is desirable that States relying upon Part 

IV should proclaim themselves as archipelagic States. Such action would resolve any ambiguity 

as to the status of the state for the purposes of the UNCLOS, and also provide greater certainty 

for other States, including adjoining coastal States and flag States whose vessels navigate 

through the waters of the archipelagic State. The Dominican Republic archipelagic legislation 

does not contains any provision regarding the archipelagic sea lanes passage over its 

archipelagic waters; however, the right of third State vessels is not to archipelagic sea lanes 

passage is not excluded since UNCLOS allows the exercise of this right thought the routes 

normally used for international navigation, situation that applies to the Dominican Republic 

archipelagic waters since is a State party of the Convention. 

 

Finally, regarding the right of innocent passage, the archipelagic legislation of the Dominican 

Republic is limiting this right to ships carrying radioactive and nuclear cargo while UNCLOS 

allows the innocent passage to these kinds of vessels. However, the limitation to the right of 

innocent passage over these vessels seems to be a trend in international state practice that 

UNCLOS could admit in the future if it gains full acceptation. 
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