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Abstract 

 

The arbitration case between the Philippines and China over the West Philippine Sea 
seeks to clarify the geographical extent of the dispute by requesting the Tribunal to rule 
on the validity of China’s nine-dash line, and determine the legal status of specific 
features including the maritime zones that they can generate.  Without resolving the 
issue of sovereignty and maritime delimitation, this paper argues that the Philippines 
and China will still have to eventually make an effort to enter into negotiations for 
provisional arrangements in the West Philippine Sea pending the reaching of a final 
agreement in accordance with their obligation under Articles 74/83 paragraph 3 of the 
Law of the Sea Convention. With the main objective of presenting possible courses of 
action post-arbitration, this paper reviewed relevant case studies on provisional 
arrangements of a practical nature, and the scope of unilateralism in other areas where 
there are maritime and territorial disputes. Drawing lessons from these cases and from 
the issues and challenges of previous co-operation arrangements in the South China 
Sea, this paper presented possible options for provisional arrangements in the West 
Philippine Sea with regard to living and non-living resources, maritime security, marine 
environment protection, seismic survey, and marine scientific research. This study also 
took into consideration post arbitration scenarios that include the areas of overlapping 
maritime claims being limited to the territorial sea generated by the disputed features; 
and  if the areas of overlap are beyond 12 nm as a result of the features being entitled 
to a full effect and if the nine-dash line is considered a valid claim. 
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Introduction 
 

The South China Sea has been the object of overlapping claims by several parties 

including the Philippines and China. The Philippines’ exclusive economic zone overlaps 

with China’s historical nine-dash line. Some insular features in the South China Sea that 

are being claimed by both parties also lie within or just outside the Philippine’s exclusive 

economic zone. 

 

The United Nations Convention on the Law of the Sea (LOSC) stipulates various 

courses of action that states can utilize to manage or settle disputes. In areas of 

overlapping maritime claims, Articles 74 and 83 provide that states can choose to agree 

on the delimitation of their maritime zones, enter into provisional arrangements of a 

practical nature pending agreements, or if no agreement can be reached, they can 

resort to dispute settlement mechanisms provided for in Part XV of the LOSC. 

Moreover, states can utilize Part XV to settle any dispute between them concerning the 

interpretation or application of the Convention1. 

 

The Philippines submitted in January 2013 to an Arbitral Tribunal created under Annex 

VII of the LOSC its dispute with China over the South China Sea. In the arbitration case, 

the Philippines seeks to clarify the validity of China’s historical “nine-dash line” claim. 

The Philippines also argues that specific disputed features in the South China Sea are 

at most classified as rocks, which can only generate a 12 nm territorial sea. The 

Philippines intends to decrease the area of dispute, without requesting for any 

determination regarding questions of land sovereignty over the features in the South 

China Sea.2  

On 29 October 2015, the Tribunal ruled that it has jurisdiction to consider the 

Philippines’ submissions regarding the status of nine disputed features in the South 

China Sea that includes the Scarborough Shoal, Mischief Reef, Second Thomas Shoal, 

1 1982 United Nations Convention on the Law of the Sea, Articles 74 and 83 
2 Republic of the Philippines, Department of Foreign Affairs Manila, “Notification and Statement of Claim”, 22 
January 2013, Available from http://www.dfa.gov.ph/index.php/newsroom/unclos  
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Subi Reef, Gaven Reef, McKennan Reef, Johnson Reef, Cuarteron Reef, and Fiery 

Cross Reef. With regard to the validity of China’s “nine-dash line” claim, the Tribunal 

reserved consideration on jurisdiction on the merits phase. The other Submissions of 

the Philippines regarding the lawfulness of activities with respect to living and non-living 

resources, construction of artificial islands, installations, and structures, protection of the 

marine environment, and right of navigation will also be taken by the Tribunal in 

conjunction with the merits of the case.3 

While the present arbitration case has been considered by many analysts as a major 

step towards the eventual resolution of the disputes, it is also equally important to 

prepare for post-arbitration scenarios. If the Tribunal rules that the features under 

question would have a territorial sea or exclusive economic zone, there could still be the 

existence of overlapping maritime zones due to the geographical proximity of these 

insular features with each other and to the Philippine main archipelago. If the Tribunal 

also rules that the validity of China’s historic rights claim in the South China Sea by 

virtue of the “nine-dash line” are covered by the exclusion from jurisdiction of “historic 

bays or titles” under Article 298 of the LOSC, then the status quo ante will be upheld 

and China’s “nine-dash line” will continue to overlap to a large extent to the Philippines’ 

exclusive economic zone. 

There are many complicating factors that may affect the delimitation of overlapping 

maritime zones which include the assertion of historic rights, the presence of islands, 

particularly when it is unclear whether they should be considered as habitable territory 

or treated merely as rocks on which a claim to a coastal state jurisdiction cannot be 

based, and the existence of territorial disputes over insular features. The International 

Court of Justice defined territorial disputes as “essentially one of drawing a boundary 

line between areas which already appertain to one or other of the States affected”4, 

hence, while they are not intrinsically part of the process of delimitation, they 

3 In the Matter of Arbitration before an Arbitral Tribunal Constituted Under Annex VII to the 1982 United Nations 
Convention on the Law of the Sea (The Republic of the Philippines v People’s Republic of China) (Award on 
Jurisdiction and Admissibility) (Permanent Court of Arbitration, 29 October 2015) 
4 Alexander Orakhelashvili, The Interpretation of Acts and Rules in Public International Law, (Oxford, Oxford 
University Press, 2008) 
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“nonetheless prolong the period before delimitation can be achieved because their 

resolution is preliminary to that process”.5  

The aforementioned factors very much reflect the situation in the South China Sea. The 

need to explore and exploit the resources in this disputed area creates the potential for 

conflict, which heightens the desirability of interim measures pending final delimitation. 

Hence, the application of Articles 74 (3) and 83 (3) which provide that pending 

agreement on delimitation, “the States concerned, in a spirit of understanding and 

cooperation, shall make every effort to enter into provisional arrangements of a practical 

nature and, during this transitional period, not to jeopardize or hamper the reaching of 

the final agreement. Such arrangements shall be without prejudice to the final 

delimitation” is of high significance. 

1.1 Objectives and Scope 
 

Without making any hypothesis on the decision of the court, this paper aims to provide 

further understanding on how to deal with respective rights and duties of states in 

disputed areas. Furthermore, it is intended to provide options that the Philippine 

government may consider in developing future courses of action once the Tribunal rules 

on jurisdiction and merits of the “nine-dash line”, and whether the features would 

generate a territorial sea or exclusive economic zone.  

In order to achieve the objectives, an extensive examination of cases in disputed areas 

with regard to the exploration and exploitation of both living and non-living resources, 

military activities, survey activities, marine scientific research, and protection of the 

marine environment has been undertaken. An analysis on what activities can be done 

unilaterally and those that can be subject to provisional arrangements particularly in the 

area of the South China Sea within 200 nm from the Philippine baseline was provided. 

 

5 Rainer Lagoni, “Interim Measures Pending Maritime Delimitation Agreements”, The American Journal of 
International Law, Vol. 78, No. 2 (April 1984) 
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1.2 Overview of the Paper 
 

This paper is composed of four chapters. Chapter 1 is a discussion of the law that 

applies in disputed areas, including its history and development, and the interpretation 

of provisions. Chapter 2 is a presentation of relevant cases of both unilateral activities 

and provisional arrangements in application of the law. Chapter 3 is a discussion of 

previous cooperation arrangements in the South China Sea and lessons learned. 

Taking all these things into consideration, the last chapter is an analysis on the possible 

unilateral and joint courses of action that can be implemented post-arbitration. 

 

1.3 Background and Context 
 

The South China Sea is a semi-enclosed sea bordered by China and Taiwan at the 

north, the Philippines at the east, Brunei, Malaysia, Singapore, and Indonesia at the 

south, and Vietnam at the west. The northernmost portion of the South China Sea is 

from the Strait of Taiwan, extending down until the 1° North parallel of latitude as its 

southernmost limit, which makes its total surface area at approximately 3 million square 

kilometers or around 874,660 square nautical miles.6 

 

Overlapping maritime zones 
  
The LOSC provides various maritime zones that can be generated from a land territory. 

Articles 57 and 76 of the LOSC indicate that a state can have a maritime area of up to 

200 nm from its baselines which is called the exclusive economic zone, and the seabed 

and subsoil underneath the exclusive economic zone is called the legal continental 

shelf. Article 86 states that the water beyond the exclusive economic zone is called the 

high seas. When the surrounding littoral sates of the South China Sea started drawing 

their 200 nm exclusive economic zones, it resulted in many convergences and overlaps. 

In addition, because of the broad dimension of the South China Sea and its semi-

6 Hasjim Djalal, “South China Sea Island Disputes” in Security Flashpoints: Oil, Islands, Sea Access and Military 
Confrontation, MH Nordquist and JN Moore, eds. (The Hague, Martinus Nijhoff Publishers, 1998) 
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enclosed character, a 400 nm pocket of high seas that formed like a “doughnut hole” 

between opposing shores exists in the middle of the South China Sea.7 

  

Several states, however, have managed to delimit their overlapping maritime 

boundaries. In an Exchange of Letters in 2009, Brunei and Malaysia agreed on the 

modalities for demarcating their common border and established a joint petroleum area. 

Indonesia also delimited its continental shelf boundary between Malaysia in 1969 and 

Vietnam in 2003. Vietnam’s agreement of a boundary with China over the Gulf of Tonkin 

came into force in 2004.8 

  

Notwithstanding the successful agreements on some overlapping maritime zones in the 

South China Sea, many areas still need to be delimited. The Philippines is currently 

undergoing negotiations of its boundary with Taiwan, while there have been no 

discussion yet on its southern boundary with Malaysia because of the sovereignty 

dispute over Sabah. The overlapping exclusive economic zones of Indonesia and 

Malaysia, Vietnam and Indonesia, Vietnam and Malaysia are also yet to be delimited. 

 

Territorial disputes 
 

Aside from the maritime disputes, there are also at least three groups of insular features 

in the South China Sea that are subject to overlapping claims, which include the Paracel 

Islands, Scarborough Shoal, and Spratly Islands. Located at the northwest of the South 

China Sea is Paracel Islands, comprising around 130 islands and is currently under the 

control of China but is also being claimed by Vietnam and Taiwan. Opposite the Paracel 

Islands on the northeast side is Scarborough Shoal, described as a “step-to on all sides 

and consists of a narrow belt of coral, which is predominantly submerged at high tide 

7 Clive Schofield, “Increasingly contested waters: conflicting maritime claims in the South China Sea” in The South 
China Sea and Australia’s Regional Security Environment, L. Buszynski and C. Roberts, eds. (Canberra, National 
Security, 2013) 
8 David Colson and Robert Smith, eds. International Maritime Boundaries Vol. V, (The Netherlands, American 
Society of International Law, 2005) 

10 
 

                                                           



but surmounted by a ‘tallest rock’ 3m high”.9 China and the Philippines are both claiming 

sovereignty over the Scarborough Shoal. The Spratly Islands is located at the southern 

portion of the South China Sea that consists of a cluster of lands, rocks, reefs, and 

shoals. It is claimed in whole or in part by Brunei, China, Malaysia, the Philippines, and 

Taiwan. China currently occupies 7 features in the Spratly Islands, Malaysia has 8, the 

Philippines has 9, Taiwan has 1, and Vietnam has the most number of occupied 

features at 22.10 Accounts from various scholars, charts, and hydrographic surveys 

reveal that most of the features in the Spratly Islands are low tide elevations or reefs. A 

low tide elevation is defined as “a naturally formed area of land which is surrounded by 

and above water at low tide but submerged at high tide”11, while a reef refers to “a mass 

of rock or coral which either reach close to the sea surface or is exposed at low tide”12. 

A reef can be classified under low-tide elevations if a part of it is exposed at low tide 

which is called drying reefs. Some of the largest naturally formed features in the Spratly 

Islands and are always above sea level include Itu Aba that is occupied by Taiwan; 

Thitu, West York, and Northeast Cay that are occupied by the Philippines; and Spratly 

Island that is occupied by Vietnam.13 

 

Based on the general law principle la terre domine la mer or the “land dominates the 

sea” developed by many judicial decisions beginning with the 1909 Norway vs. Sweden 

Grisbadana Maritime case and all subsequent maritime delimitation decisions of the 

International Court of Justice and other court and tribunals, any claim to the waters off 

the coast, including the subjacent seabed and subsoil are appurtenant to the land 

9 Clive Schofield, “What’s at stake in the South China Sea? Geographical and Geopolitical Considerations” in 
Beyond Territorial Disputes in the South China Sea: Legal Frameworks for the Joint Development of Hydrocarbon 
Resources, R. Beckman, I. Townsend-Gault, C. Schofield, T. Davenport, and L. Bernard, eds. (United Kingdom, 
Edward Elgar, 2013). 
10 University of the Philippines Asian Center and Institute for Maritime Affairs and Law of the Sea: The West 
Philippine Sea: The Territorial and Maritime Jurisdiction Disputes from a Filipino Perspective (A Primer), 15 July 
2013, Available from 
http://philippinesintheworld.org/sites/default/files/FINAL_West%20Phil%20Sea%20Primer_UP%20(15%20July%20
2013).pdf  
11 LOSC, Article 13 
12 Yoshifumi Tanaka, The International Law of the Sea (New York, Cambridge University Press, 2012) 
13 Yoji Koda, “Perspectives on US Policy Toward the South China Sea”, paper prepared for Center for Strategic and 
International Studies, Washington DC, United States of America, July 2014. 
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territory. Thus, the existence of insular features in the South China Sea means that they 

have the potential to generate maritime zones.14 

 

Article 121 of the LOSC provided guidance on the legal status of insular features. An 

island is a naturally formed area of land, surrounded by water, and is above water at 

high tide. It can have a territorial sea, contiguous zone, exclusive economic zone, and 

continental shelf if it can satisfy the criteria of sustaining human habitation or economic 

life of its own. If a feature does not meet this criteria, it will be considered as a rock 

which can only generate a maximum of 12 nm territorial sea.15 

 

Apart from the sovereignty dispute over the land features in the South China Sea, and 

in application of Article 121, the potential maritime entitlements of these features that lie 

geographically close to each other and even to the mainland coasts of bordering littoral 

states can add to the overlapping maritime disputes in the area.   

 

Historic Rights Claims 
 

Another aspect of the South China Sea disputes is the dashed line. China asserts 

indisputable sovereignty over the Pratas Islands, Paracel Islands, Spratly Islands, 

Macclesfield Bank, and Scarborough Shoal and their adjacent waters, including the 

seabed and subsoil thereof. The entirety of this claim is approximately 2,000,000 square 

kilometers of maritime space in the entire South China Sea, which is depicted by a U-

shaped dashed line.16 China has not clarified the exact geographic coordinates of its 

claim. Although it submitted to the United Nations in 2009 a map containing nine-dash 

lines, there have been succeeding published Chinese maps depicting ten-dash lines, 

with the addition of another dash to the east of Taiwan. The other claimants in the South 

China Sea disputes such as the Philippines and Vietnam have lodged diplomatic 

14 Barbara Kwiatkowska, Decisions of the World Court Relevant to the UN Convention on the Law of the Sea: A 
Reference Guide (The Hague, The Netherlands, Kluwer Law International, 2002) 
15 1982 United Nations Convention on the Law of the Sea, Article 121 
16 United States of America, Office of Ocean and Polar Affairs, Bureau of Oceans and International Environmental 
and Scientific Affairs, United States Department of State, China: Maritime Claims in the South China Sea (2014) 
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protests against China’s submission to the UN of the nine-dashed line. They argued that 

the LOSC is a product of compromise to ensure equal rights and obligations of states 

and for the prevention of excessive maritime claims. Hence, they oppose any claims of 

historic rights in areas beyond the limits of maritime zones established under the 

Convention. 

 

China has based its claim over the South China Sea on history. It contends that as early 

as 2,000 years ago, “China was the first country to discover, name, explore and exploit 

the resources of the South China Sea Islands and the first to continuously exercise 

sovereign powers over them”.17 Furthermore, according to China, its official publication 

of its dashed line map in 1948, and its succeeding laws on territorial sea and contiguous 

zone affirms its territorial sovereignty and maritime rights and interests in the South 

China Sea.18 Because of its shared history with China, Taiwan is also claiming the 

South China Sea based on the same historical data. 

 

The LOSC contains provisions pertaining to historic bays or historic titles. Article 10 (6) 

stipulates that the provisions on measuring the indentation of bays do not apply to so-

called ‘historic bays’. Article 15 excludes the application of the median line to special 

circumstances such as “by reason of historic title” for the delimitation of the territorial 

sea between two states. Article 298 (1) allows states to exclude disputes “involving 

historic bays or title” from compulsory dispute settlement procedure. 

 

While the LOSC did not provide any definition of historic bay or historic title, historic 

rights claims generally has two types: one that can be claimed in historic waters, and 

the other that covers special rights. Historic rights can be claimed in historic waters that 

can be regarded as internal waters subject to the full sovereignty of the state. These 

historic waters usually apply to bay and gulfs, but they can also apply to straits, to the 

17 Ministry of Foreign Affairs of the People’s Republic of China, “Position Paper of the Government of the People’s 
Republic of China on the Matter of Jurisdiction in the South China Sea Arbitration Initiated by the Republic of the 
Philippines”, 7 December 2014, Available from http://www.fmprc.gov.cn/mfa_eng/zxxx_662805/t1217147.shtml  
18 Ibid. 
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waters within archipelagos, and other similar bodies.19  It is necessary, however, for 

historic waters to be immediately off or adjacent to the coast of the claimant state. 

Historic rights can also be claimed based on the existence of special rights, most 

particularly fishing rights, without involving a claim of full sovereignty. It is also referred 

to as non-exclusive historic rights, as it allows the conduct of certain activities while 

recognizing the rights of other states in a maritime area. For instance, in the Fisheries 

Jurisdiction case and Tunisia/ Libya case, the Court allowed the conduct of historic 

fishing rights without excluding other states from exploiting other resources. In both 

claims to historic waters and special rights, however, the basic requirements for proving 

historic title as laid out by the International Law Commission must be satisfied, which 

include a formal claim, continuous and effective exercise of relevant jurisdiction, and 

international acquiescence.20 

 

Conflicting Exercise of Sovereignty and Sovereign Rights 
 

The South China Sea is a strategically located area that is also rich in both living and 

non-living resources. It has a very high shipping volume which amounts to 

approximately $5.3 trillion of total trade passing through every year.21 The South China 

Sea is also a large marine ecosystem abundant in fishery resources that is estimated to 

produce as much as one-tenth of the fishing catch landed globally. Asian countries 

bordering the South China Sea are among the largest consumers and exporters of fish 

and fish products in the world.22 The South China Sea is also projected to contain 11 

billion barrels of oil and 190 trillion cubic feet of natural gas.23 Parallel to the growing 

19 Memorandum by the Secretariat of the United Nations, “Historic Bays” (Preparatory Document No. 1) A/CONF. 
13. 1, 30 September 1957. 
20 Clive Symmons, Historic Waters in the Law of the Sea: A Modern Re-Appraisal (Leiden, The Netherlands, 
Martinus Nijhoff, 2007) 
21 Bonnie Glaser, “Armed Clash in the South China Sea”, April 2012. Available from 
http://www.cfr.org/world/armed-clash-south-china-sea/p27883 
22 The Economist, “The devil in the deep blue detail”, 4 February 2012. Available from 
http://www.economist.com/node/21546033 
23 United States, Energy Information Administration, “South China Sea: International Energy Data and Analysis” (7 
February 2013). Available from http://www.eia.gov/beta/international/regions-topics.cfm?RegionTopicID=SCS 
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economies in Asia is the need for more energy and other resources, which further 

emphasizes the importance of the South China Sea to the region. 

 

According to the LOSC, a coastal state can exercise sovereignty over the territorial sea, 

and sovereign rights for the purpose of exploration and exploitation of resources in the 

exclusive economic zone and continental shelf. Article 56 of the Convention also 

provides that a coastal state has jurisdiction with regard to the establishment and use of 

artificial islands, installations, and structures; marine scientific research; and the 

protection and preservation of the marine environment. Because of the complexity of 

the disputes in the South China Sea, however, each claimant party believes to have the 

right to access resources or exercise jurisdiction over the area, and any activity by all 

the other claimants is perceived to be a violation of that right. 

 

There have been a period of successive tensions among parties in the South China Sea 

disputes because of activities related to Article 56. The Philippines and China was 

involved in an incident at Reed Bank in 2011 when two Chinese surveillance vessels 

reportedly ordered a Philippine-registered vessel conducting seismic surveys to leave 

the area. Reed Bank is 80 nm from the Philippine province of Palawan and is well- 

within the Philippines’ exclusive economic zone. China, on the other hand, claims 

indisputable sovereignty over the area because of its nine-dashed line. Vietnam and 

China also got involved in a similar incident in 2011 at the western side of the South 

China Sea, which even resulted in the entanglement and cutting of seismic cables. In 

2014, China placed a deep sea drilling rig in disputed waters near Vietnam. Responding 

to Vietnam’s objection that the rig was placed in its continental shelf, China responded 

that it was placed within the waters of China’s Paracel Islands, with reference to the 

potential exclusive economic zone that Paracels may generate under Article 121 of the 

LOSC. The tension among the two parties resulted in ramming and sinking of vessels.24 

 

24 Ernest Bower and Gregory Poling, “China-Vietnam Tensions High over Drilling Rig in Disputed Waters”, 7 May 
2014. Available from http://csis.org/publication/critical-questions-china-vietnam-tensions-high-over-drilling-rig-
disputed-waters 
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Another source of tension among disputing parties is fishery resources. Littoral states in 

the South China Sea have been arresting and detaining fishermen from other claimant 

countries conducting activities near their coasts. A major incident happened in 2012 

when the Philippines dispatched a vessel at Scarborough Shoal to detain Chinese 

fishing boats found with large amounts of endangered marine species. Two Chinese 

vessels arrived in the area placing themselves between the Philippine warship and the 

fishing vessels, which caused a standoff that lasted for several months. On one hand, 

the Philippines argued that it has the sovereign rights to explore and exploit the 

resources in the area, as Scarborough Shoal is located 124 nm off the nearest coast of 

the Philippine province of Zambales, and that the maritime space outside the 12 nm 

territorial sea of the rocks of Bajo de Masinloc is well within the 200 nm exclusive 

economic zone and continental shelf of the Philippines.25 China, on the other hand, 

maintained that it has sovereignty over the Scarborough Shoal based on historical facts 

and its surrounding waters are “traditional fisheries for Chinese fishermen”.26 Since the 

standoff incident, China has maintained permanent presence at Scarborough Shoal and 

has prevented the Philippines from fishing in the area or in its vicinity. 

 

Imposition of unilateral laws and regulations on certain activities in the South China Sea 

has also been prevalent. Disputing parties have imposed unilateral fishing bans in 

certan areas of the South China Sea. In 2012, the Coast and Border Regulation of 

Hainan authorized its patrol police to board, seize, and expel foreign ships illegally 

entering the South China Sea. The activities that were deemed illegal include the halting 

or dropping of anchor without China’s consent. In 2014, China enacted a new law 

demanding foreign vessels to seek permission to China before fishing in the South 

China Sea. According to the law, China has the right to confiscate the equipment and 

fish catch of violators, along with the imposition of a maximum of 500,000 yuan or 

25 Philippine Department of Foreign Affairs, “Philippine Position on Bajo de Masinloc (Scarborough Shoal) and the 
waters within its vicinity”, 18 April 2012. Available from http://www.gov.ph/2012/04/18/philippine-position-on-
bajo-de-masinloc-and-the-waters-within-its-vicinity/ 
26 Embassy of the Republic of China in the Republic of the Philippines, “Some Basic Facts on China’s sovereignty 
over Huangyan Island”, 13 April 2012. Available from http://ph.chineseembassy.org/eng/xwfb/t922594.htm 
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83,000 US dollar fine.27 China’s attempts to exercise jurisdiction in disputed waters 

were protested by other claimant parties. 

 

Another activity in the South China Sea that has gained objection by other states is land 

reclamation. China has reclaimed over 8 million square kilometers of land for the 

purpose of creating artificial islands at Fiery Cross Reef, Johnson South Reef, 

Cuarteron Reef, Hughes Reef, Gaven Reef, Mischief Reef, and Subi Reef in the 

Spratlys. The Philippines stated that massive reclamation in the Spratys is a violation of 

the LOSC as it disregards the Philippines’ rights over the exclusive economic zone and 

continental shelf, and it poses devastating impact on the marine environment.28 Vietnam 

also opposed the action stating that it has sovereignty over the Spratlys and China’s 

activities are illegal.29 The Association of Southeast Asian Nations30 and the United 

States also voiced concern about land reclamation activities as they undermine peace, 

stability, and security in the region. China, for its part, asserts “indisputable sovereignty 

over the Spratlys and its adjacent waters, and that its activities on relevant islands and 

reefs fall entirely within China’s sovereignty and are totally justifiable”31. China also 

argues that other claimant parties have also been illegally conducting land reclamation 

activities in the Spratlys. 

 

The South China Sea Arbitration 
 

On 22 January 2013, the Philippines instituted arbitral proceedings against China under 

Article 287 and Annex VII of LOSC. The Philippines stated that the incidents involving 

27 “South China Sea fishing rules are normal practice”, China Daily (China), 10 January 2014. Available from 
http://www.china.org.cn/china/2014-01/10/content_31147137.htm 
28 Albert del Rosario, Philippine Secretary for Foreign Affairs, statement to the 69th Session of the United Nations 
General Assembly, High Level General Debate, 29 September 2014. Available from  
http://www.un.org/en/ga/69/meetings/gadebate/pdf/PH_en.pdf 
29 Le Hai Binh, Vietnam Ministry of Foreign Affairs Spokesperson, remarks on China’s illegal reclamation activities, 6 
November 2014,  
www.vietnamembassy-philippines.org/en/news_object_view?newsPath=/vnemb.vn/tinkhac/ns141111170557  
30 Member- States of ASEAN include Brunei, Cambodia, Indonesia, Laos, Malaysia, Myanmar, Philippines, Thailand, 
Vietnam, and Singapore  
31 Hua Chunying, Chinese Foreign Ministry Spokesperson, Regular Press Conference, 9 September 2014. Available 
from www.fmprc.gov.cn 
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itself and China in the South China Sea, and its perceived failure of bilateral and 

multilateral diplomatic efforts have prompted it to initiate arbitration. In its Notification 

and Statement of Claim, the Philippines asserts the following: (1) that China’s rights in 

maritime areas in the South China Sea are those established by UNCLOS; (2) that 

China’s “nine dash line” claim is inconsistent with the LOSC and therefore invalid; (3) 

that Mischief Reef, McKennan Reef, Gaven Reef, and Subi Reef are submerged 

features and cannot be appropriated unless they are part of a state’s continental shelf or 

the international seabed; (4) that Mischief Reef and McKennan Reef are part of the 

Philippines’ continental shelf; (5) that Scarborough Shoal, Johnson Reef, Cuarteron 

Reef, and Fiery Cross Reef are rocks and can generate at most 12 nm territorial sea, 

and that China has unlawfully claimed maritime entitlements beyond 12 nm from these 

features; (6) that China has unlawfully prevented Philippine vessels from exploiting the 

living resources in the waters adjacent to Scarborough Shoal and Johnson Reef; (7) 

that the Philippines’ main archipelago is entitled to all maritime zones under the LOSC; 

(8) that China’s claimed rights to the Philippines’ exclusive economic zone and 

continental shelf are unlawful; and (9) that China has unlawfully prevented, and 

interfered with the exercise of the Philippines of its rights in its exclusive economic zone 

and continental shelf.32 

 

The Philippines added that its claims are covered by the provisions of the LOSC and 

that none of these claims require the Tribunal to make a determination on territorial 

sovereignty nor maritime delimitation, which China exempted from compulsory dispute 

settlement procedures. The Philippines reiterated that its case is about the interpretation 

and application of the LOSC, which the Tribunal has jurisdiction.33  

 

China rejected participation in the arbitral proceedings initiated by the Philippines and 

continuously reiterated that it will never “accept any imposed solution or unilaterally 

32 Department of Foreign Affairs, “Notification and Statement of Claim”, 22 January 2013. Available from 
file:///C:/Users/Fides/Downloads/Notification%20and%20Statement%20of%20Claim%20on%20West%20Philippin
e%20Sea.pdf 
33 Ibid. 
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resorting to a third-party settlement.”34 China ignored the deadline set for it by the 

Tribunal to file a Counter-Memorial and to provide comments in response to the 

supplemental written submission of the Philippines. Without formally participating in the 

case, however, China published a position paper on 7 December 2014 arguing against 

the jurisdiction of the Tribunal over the South China Sea arbitration. China argued that 

the determination of territorial sovereignty over the maritime features in the South China 

Sea is a prerequisite for the application of maritime entitlements and subsequent rights 

of the States Parties. Hence, maritime entitlements cannot be taken in isolation from the 

question of sovereignty, which the Tribunal has no jurisdiction. China also added that 

even assuming that the case is concerned with the interpretation or application of the 

LOSC, an integral part of it would still involve maritime delimitation, which China 

exempted from compulsory arbitration.35 

 

On 29 October 2015, the Tribunal ruled that it has jurisdiction to consider the 

Philippines’ submissions regarding the status of nine disputed features in the South 

China Sea that includes the Scarborough Shoal, Mischief Reef, Second Thomas Shoal, 

Subi Reef, Gaven Reef, McKennan Reef, Johnson Reef, Cuarteron Reef, and Fiery 

Cross Reef. With regard to the validity of China’s “nine-dash line” claim, the Tribunal 

reserved consideration on jurisdiction on the merits phase. The other Submissions of 

the Philippines regarding the lawfulness of activities with respect to living and non-living 

resources, construction of artificial islands, installations, and structures, protection of the 

marine environment, and right of navigation will also be taken by the Tribunal in 

conjunction with the merits of the case.36 

While the status of the disputed features can be resolved by the Tribunal, the settlement 

of the issue of sovereignty and possible resulting overlapping maritime entitlements are 

34 Hua Chunying, Chinese Foreign Ministry Spokesperson, “Remarks on the Conclusion of the Hearing on Issues 
Relating to Jurisdiction and Admissibility by the South China Sea Arbitral Tribunal established at the Request of the 
Philippines”, 14 July 2015. Available from www.fmprc.gov.cn 
35 Ministry of Foreign Affairs of the People’s Republic of China, “Position Paper of the Government of the People’s 
Republic of China on the Matter of Jurisdiction in the South China Sea Arbitration Initiated by the Republic of the 
Philippines”, 7 December 2014, Available from http://www.fmprc.gov.cn/mfa_eng/zxxx_662805/t1217147.shtml 
36 In the Matter of Arbitration before an Arbitral Tribunal Constituted Under Annex VII to the 1982 United Nations 
Convention on the Law of the Sea (The Republic of the Philippines v People’s Republic of China) (Award on 
Jurisdiction and Admissibility) (Permanent Court of Arbitration, 29 October 2015) 
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beyond its jurisdiction. Hence, the application of both practical and long term 

approaches that are provided in the LOSC is a logical next step post-arbitration. 
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Chapter 1 

Provisional Arrangements in Disputed Waters: History and Interpretation of the 
Law 

 

The development of the concept of the exclusive economic zone and continental shelf 

during the conferences on the law of the sea allowed States to extend their zones of 

national jurisdictions that caused overlapping maritime zones and delimitation problems 

all over the world.37 

 

The LOSC stipulates various provisions that can be applicable to areas without agreed 

boundary between states. One of the general provisions of Part XV is to settle disputes 

by peaceful means, with reference to Article 2 (3)38 and Article 33 (1)39 of the United 

Nations Charter. Part XVI also provides that rights and obligations under the Convention 

shall be fulfilled in good faith and in a manner which would not constitute an abuse of 

rights (Article 300), and that States shall refrain from any threat or use of force (Article 

301). Other relevant rules of the LOSC include the general obligation to protect and 

preserve the marine environment (Article 192), with a duty to cooperate on a global and 

regional basis (Article 197) and in enclosed or semi-enclosed sea (Article 121). Other 

areas for cooperation specified in Article 121 are with regard to the management, 

conservation, exploration and exploitation of the living resources at sea, and in the area 

of scientific research. 

 

The provision of the LOSC that seems to deal directly with the legal relations between 

states with overlapping boundaries is Paragraph 3 of Articles 74 and 83, that reads:40  

 

37 Rainer Lagoni, “Interim Measures Pending Maritime Delimitation Agreements”, The American Journal of 
International Law, Vol. 78, No. 2 (April 1984) 
38 Article 2 (1) of the UN Charter states that disputes shall be settled by peaceful means in such a manner that 
international peace and security, and justice, are not endangered 
39 Article 33 (1) of the UN Charter states that the parties to a dispute shall seek a solution by negotiation, enquiry, 
mediation, conciliation, arbitration, judicial settlement, resort to regional agencies or arrangements, or other 
peaceful means of their own choice 
40 Sun Pyo Kim, op. cit. (2004)  
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Pending agreement as provided for in paragraph 1, the States concerned, 
in a spirit of understanding and cooperation, shall make every effort to 
enter into provisional arrangements of a practical nature and, during this 
transitional period, not to jeopardize or hamper the reaching of the final 
agreement. Such arrangements shall be without prejudice to the final 
delimitation. 

 

The importance of this provision is that it provides guidance on the procedure applicable 

in disputed areas where there is no agreement or pending final settlement. It is also a 

recognition that final resolution of disputes whether it be by negotiations, adjudication, 

or conciliation may take significant amount of time, and there is a necessity for the 

temporary conduct of certain activities that can benefit both parties with neither of them 

gaining undue advantage or acquiring rights with regard to the final settlement. 

 

The inclusion of this substantive provision in the LOSC promotes stability in the 

relations between states. As Charney noted: 

 

Such arrangements enable states to make use of the disputed areas and 
to conduct normal relations there. In the absence of such arrangements, 
states may feel compelled at some cost, to forcefully challenge each 
other’s actions in the area to maintain their legal rights.41 

 

In order to understand the context of this provision, and to avoid risking unreasonable 

interpretation and oversimplified application of the law, a review of its drafting history is 

required to determine the intentions of, and the compromises taken by the negotiating 

parties involved.42 The Vienna Convention on the Law of the Treaties provides the basic 

rules of treaty interpretation. As articulated by its Articles 31 and 32, the examination of 

the preparatory works of a treaty can serve as supplementary means of interpretation in 

order for the ordinary meaning to be given to the terms of the treaty in their context and 

in the light of its object and purpose.43 

 

41 Jonathan Charney, “Progress in International Maritime Delimitation Law”, American Journal of  International 
Law, Vol. 88, No. 2 (April 1994) 
42 Ibid 
43 Vienna Convention on the Law of Treaties (23 May 1969), Article 31 and Article 32 
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I. Legislative History 
 

During the Third United Nations Conference on the Law of the Sea, the delimitation of 

the continental shelf and exclusive economic zone were conducted together as they 

both address maritime zones where the coastal state has sovereign rights over natural 

resources. At the 1973 session of the Sea-Bed Committee, two opposing approaches 

with regard to delimitation emerged: one is the application of the median or equidistant 

line with the exception for special circumstances, and the other is the application of 

equitable principles.44 
 

At the second session of the Conference in 1974, proposals pending agreement on 

delimitation were raised. Greece45, Japan46, and Netherlands47 proposed that median 

line should be used pending an agreement on overlapping claims. Ireland, on the other 

hand, proposed a moratorium on exploration and exploitation activities in a disputed 

area.48 

 

At the third session in 1975, an informal consultative group was established within the 

Second Committee. After informal negotiations, the group produced Articles 61/70 (3) of 

the Informal Single Negotiation Text (ISNT)/ Part II which read as49: 

  

3. Pending agreement, no State is entitled to extend its exclusive 
economic zone/ continental shelf beyond the median line or the 
equidistance line. 

 

Paragraph 3 appears to be based on the proposals by Greece, Japan, and Netherlands, 

which introduced the element of an interim arrangement pending final delimitation that 

does not extend beyond the median line.  

44 M.H. Nordquist et, al. eds. United Nations Convention on the Law of the Sea 1982: A Commentary, Vol II (The 
Netherlands, Martinus Nijhoff Publishers, 1993) 
45 A/CONF.62/C.2/L.25 (1974), article 6, III Off. Rec. 202 (Greece) 
46 A/CONF.62/C.2/L.31/Rev.1 (1974), paragraphs 3 and 4, III Off. Rec. 211 (Japan) 
47 A/CONF.62/C.2/L.14 (1974), III Off. Rec. 190 (Netherlands) 
48 A/CONF.62/C.2/L.73 (1974), III Off. Rec. 220 (Ireland) 
49 A/CONF.62/WP.8/Part II (ISNT, 1975), article 61, IV Off. Rec. 152, 162 (Chairman, Second Committee) 
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At the fourth session of the Conference in 1976, Articles 61/70 (3) of the ISNT was 

amended as Articles 62/71 (3) in the Revised Single Negotiating Text (RSNT)/ Part II to 

read50: 

3. Pending agreement or settlement, the States concerned shall make 
provisional arrangements, taking into account the provisions of paragraph 
1. 

 
During the fourth session, States could not still agree whether to adopt the median line 

or the principle of equity with regard to delimitation. Hence, in explaining the deletion of 

the median line in paragraph 3 the RSNT, the Chairman of the Second Committee 

stated: 

 

Since the Conference may not adopt a compulsory jurisdictional 
procedure for the settlement of delimitation disputes, reference to the 
median or equidistant line as in interim solution might not have the 
intended effect of encouraging agreements… Nonetheless, the need for 
interim solution was evident. The solution was, in my opinion, to propose 
wording in paragraph 3 which linked it more closely to the principles of 
paragraph 1.  

 

The principles being referred to in paragraph 1 by the Chairman of the Second 

Committee are that delimitation shall be effected by agreement and taking account all 

relevant circumstances of the case. 

 

Succeeding years of discussions still gave no indication on a compromise wording of 

paragraph 3 that is acceptable to negotiating parties. Hence, at the seventh session in 

1978, the topic of overlapping maritime boundaries was referred to Negotiating Group 7 

(NG7) under the chairmanship of Eero J. Manner of Finland.51 There was a general 

agreement that any provisional arrangement should reflect the terms that can be agreed 

upon for paragraph 1, and that those arrangements should not prejudice the final 

delimitation. The work of the NG7, however, was again dominated by the two lines of 

argument: the application of the median line, or the application of equitable principles. It 

was furthermore noted that while it is encouraged that interim measures be adopted by 

50 A/CONF.62/WP.8/Rev.1/Part II (RSNT, 1976), article 62, V Off. Rec. 151, 164 (Chairman, Second Committee) 
51 M.H. Nordquist et, al. eds. Op cit. (1993) 
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disputing parties as appropriate, there were still no consensus among negotiating 

parties to make it an obligation.  

 

Discussions on provisional arrangements continued on the eighth session in 1979, with 

renewed focus on the proposed text of the Chairman particularly on the sentence 

stipulating that states “shall refrain from aggravating the situation or hampering in any 

way the reaching of the final agreement”52. Some delegations felt that this statement 

“could be considered as introducing a moratorium prohibiting any economic activities in 

the disputed area”53. Further negotiations led to the adoption of a text for paragraph 3 

that was generally acceptable, with some delegations making their full acceptance of 

the final wording dependent on the final result of the negotiations for the delimitation 

criteria in paragraph 154. The compromise text read55: 

 

Pending agreement as provided for in paragraph 1, the States concerned, 
in a spirit of understanding and co-operation, shall make every effort to 
enter into provisional arrangements of a practical nature and, during this 
transitional period, not to jeopardize or hamper the reaching of the final 
agreement. Such arrangements shall be without prejudice to the final 
delimitation. 

 

Paragraph 3 combined two elements regarding the duties of the States concerned 

“pending agreement” on delimitation. The first element is the duty to “make every effort 

to enter into provisional arrangements of a practical nature” which basically encourages 

the adoption of certain interim measures. The second element prohibits the jeopardizing 

or hampering the reaching of the final agreement, which provides that there should also 

be limitations on the activities allowed in a disputed area56. 

 

As agreement was finally reached for the wording of paragraph 3, succeeding sessions 

of the Conference were devoted for paragraph 1 regarding the criteria for delimitation. A 

compromise proposal for Article 74/83 (1) that was ultimately incorporated in the Draft 

52 NG7/39 (1979, mimeo.), article 74/83 (1) and (3) (Chairman, NG7). Reproduced in IX Platzӧder 459-61 
53 Ibid 
54 Ibid. 
55 NG7/42 (1979, mimeo.), article 83, para. 3 (Chairman, NG7), Reproduced in IX Platzӧder 466 
56 M.H. Nordquist et, al. eds. Op cit. (1993) 
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Convention was adopted during the tenth session in 1981. The agreed provision for 

paragraph 1 gave no predominance or a specific criteria to any method of delimitation. 

Rather, it emphasized that the agreement should be based on international law with 

equitable solution as the goal to be achieved.57 

 

II. Interpretation of the Provision 
 

Before looking at the interpretation of Paragraph 3 in Articles 74 and 83, it is necessary 

to determine the area in which provisional arrangements can apply. Since this provision 

clearly comes with a geographic connotation, it applies to disputed areas, or areas 

where governments hold opposing views. These views are to be expressed formally 

such as by declarations, or could also be implied through protests against the acts of 

other states or foreign nationals, by acts of the national legislator, or by the granting of 

licenses and concessions in an area where the claims can be justified by existing 

international law.58  

 

Overlapping claims can arise in a marginal or fringe area such as in the North Sea 

Continental Shelf Cases, or in a large maritime area such as in the Case Concerning 

the Continental Shelf between Tunisia and Libya where their claims to a continental 

shelf overlap in a large part in the Pelagian Sea, but the concessions they granted 

overlap in only a small area. There could also be more complex situations such as when 

more than two States are laying claim over an area that is being delimited as in the 

North Sea Cases, or if the seaward limits of the claims remain undefined because of the 

rights of third States as in the Tunisia/ Libya case. It has been suggested that the 

obligation to negotiate provisional arrangements apply to all areas where there is an 

overlap, and if the extent of the area to which the provisional arrangements should 

apply is in dispute, then this question must be resolved as a separate topic in the 

negotiations on those measures.59 

57 Ibid 
58 Rainer Lagoni, op cit (April 1984) 
59 Ibid 
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Arrangements and Agreements 
 

Generally, the concept of an “arrangement” denotes a cooperative mechanism, and this 

has been reinforced by the definition used in Article 1 of the UN Fish Stocks Agreement 

which directly states that “arrangement means a co-operative mechanism established in 

accordance with the Convention and this Agreement by two or more States”60. The term 

“arrangement” can sometimes be used interchangeably with “agreement”, hence, it is 

important to gain further understanding on how “’arrangement” was used specifically in 

the context of Article 74/83 paragraph 3, and how it is distinct from “agreement” 

provided in the same provision. 

 

It can be concluded from the review of the negotiating history of Paragraph 3 of Articles 

74 and 83 that the drafters of the provision have made a distinction between an 

agreement and an arrangement. The term “agreement” was referred to the final 

delimitation of the boundary, whereas the term “arrangement” was used to indicate 

something with regard to the promotion or restriction of activities in the disputed area. 

The concept of “arrangements” is also usually intended to be informal or not legally-

binding, as opposed to the formality normally attached to an agreement on final 

delimitation. Arrangements can take the form of a Note Verbale, Exchange of Notes, 

Agreed Minute, Memorandum of Understanding (MOU), Modus Vivendi, or even 

moratoria on certain activities, among others. States also see the advantage of 

concluding MOUs, in particular, as a form of an informal arrangement as it does not 

need elaborate final clauses or formalities attached to treaty-making, it is easier to 

amend, and ratification is not required. It is not to generalize, however, that all these 

aforementioned arrangements are automatically informal in nature or are non-binding, 

because ultimately, “the decisive factor which determine the legal nature of an 

arrangement is the intention of the parties” depending on the circumstances of each 

case.61   

 

60 UN Fish Stocks Agreement (4 August 1995), Article 1 
61 Sun Pyo Kim, op. cit. (2004) 
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As “agreements” in the context of Article 74/83 (3) refer to boundary delimitation, it also 

implies the nature of permanence, whereas the use of the term “provisional” to qualify 

for an “arrangement” means that it is limited ratione temporis.62 This temporal distinction 

also raises the question on when the conduct of provisional arrangements should begin 

and when it should end. 

 

The LOSC provided no specific guidance as to when a delimitation agreement can be 

considered “pending”. Hence, the need to interpret it in context of both paragraphs 1 

and 2 of Article 74/83. The intention for drafting Paragraph 3 was to have a mechanism 

available in a situation where the delimitation of the exclusive economic zone or 

continental shelf remains to be effected by agreement (paragraph 1) and “within a 

reasonable period of time” (paragraph 2).63 Without a doubt, this rule applies “to all 

cases where a final agreement on the delimitation of an exclusive economic zone and 

continental shelf is pending between states with opposite or adjacent coasts, including 

those where the delimitation depends upon the prior settlement of a territorial dispute 

concerning islands or similar issues”.64 It is a situation where there are overlapping 

maritime claims without an established boundary, and there is a mutual 

acknowledgment among the Parties concerned of the necessity to work for an 

agreement.65 It follows that the principal requirement for the activation of Paragraph 3 is 

for the States concerned to recognize the existence of a dispute or overlap which gives 

rise to the need for delimitation.  

 

Moreover, “Paragraph 3, given the language of paragraph 2, is apparently not 

dependent on the initiation of delimitation negotiations”,66 which means that paragraph 3 

is applicable at any point during the entire period absent an agreement, and not 

necessarily only when negotiations for delimitation has started to take place. Provisional 

62 Ibid 
63 David Anderson and Youri van Logchem, “Rights and Obligations in areas of overlapping maritime claims”, in 
South China Sea Disputes and Law of the Sea, Jayakumar, S., Koh, T. and Beckman, R. eds. (Cheltenham, Great 
Biritain, Edward Edgar Publishing, 2014) 
64 Rainer Lagoni, op cit. (April 1984) 
65 Ibid 
66 M.H. Nordquist et, al. eds. Op cit. (1993) 
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arrangements can also easily become permanent ones if parties cannot reach a final 

agreement on delimitation and if there is no binding dispute settlement procedure in 

force between them.67 While there is no specific point for the application of this 

provision, it is clear that by nature of being temporary, interim arrangements end upon 

termination, denunciation or withdrawal, or upon reaching a final delimitation 

agreement.68  

 

Another temporal element in Article 74/83 paragraph 3 is the phrase “during this 

transitional period” directly followed by the prohibition of actions that could hamper or 

jeopardise the reaching of a final agreement. This phrase could refer to the “entire 

process of transition from unilateral claims to agreed boundaries”69, in recognition of the 

fact that unilateral actions tend to aggravate a situation and derail discussions of 

settlement. It can also refer to the period during which “provisional arrangements are in 

place, as well as the preceding period when efforts to enter into such arrangements are 

being made”70. 

  

Provisional Arrangements and Provisional Measures 
 

“Provisional arrangements” in Article 74/83 paragraph 3 share some commonalities and 

differences from “provisional measures” provided for in Article 290 of the LOSC. Both 

are intended to “preserve the respective rights of the parties on the issues of final 

delimitation and on the resources of the disputed areas”; to make sure that “irreparable 

prejudice should not be caused to the disputed rights”; and that “final delimitation should 

not be anticipated by reason of the provisional arrangements”.71 

 

What makes a provisional arrangement distinct from provisional measure is that the 

former is a product of negotiations between two or more states, whereas the latter is an 

67 Rainer Lagoni, op cit. (April 1984) 
68 Ibid. 
69 David Anderson and Youri van Logchem, op cit. (2014) 
70 Ibid 
71 Sun Pyo Kim, op. cit. (2004) 
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order of a third institution such as the Security Council, the International Court of 

Justice, or the International Tribunal on the Law of the Sea. It is also to be noted that 

the term “arrangement” rather than “measure” was used in Article 74/83 (3) “to avoid the 

implication of assigning the role of making such arrangement to a third party forum 

under Part XV of the LOSC”.72  

 

Another distinction is that a provisional arrangement is intended not only to preserve the 

rights of States concerned, but at the same time, to encourage the conduct of certain 

activities in a disputed area. States most typically undertake provisional arrangements 

to facilitate the exploitation of resources despite the existence of a dispute. These 

efforts are initiated even when a dispute has been submitted to a court, as well as when 

direct negotiations have commenced.73 

 

Provisional measures, on the other hand, are sought as a form of interim protection 

once States are already in litigation posture. When a dispute concerning the 

interpretation or the application of the Convention (including and not limited to 

delimitation of maritime boundaries) has been submitted to a court which considers 

that prima facie it has jurisdiction over the case, the court may prescribe provisional 

measures, at the request of any of the parties involved, with regard to the preservation 

of the respective rights of the parties in the disputed area, or the prevention of serious 

harm to the marine environment.74 A State may request for provisional measure when 

the other party persists in conducting unilateral activities that it finds prejudicial to its 

rights in the area of dispute.75 For example, in the Land Reclamation Case, Malaysia 

requested the Tribunal to delimit its maritime boundary with Singapore in the Strait of 

Johor, and to declare that Singapore’s land reclamation activities in the area without 

notification and consultation with Malaysia is a violation of the LOSC. Pending the 

constitution of the Arbitral Tribunal, Malaysia also requested that the Tribunal prescribe 

provisional measures that include the suspension of all land reclamation activities by 

72 Ibid 
73 Ibid 
74 United Nations Convention on the Law of the Sea (1982), Article 290 
75 Natalie Klein, “Provisional Measures and Provisional Arrangements in Maritime Boundary Disputes”, The 
International Journal of Marine and Coastal Law, Vol 21, No. 4 (2006) 
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Singapore in the disputed area based on the argument that it is prejudicial to the rights 

of Malaysia, and that it has the potential to cause serious harm to the marine 

environment.76 The Tribunal prescribed as provisional measure that the two Parties 

cooperate in sharing information, and for Singapore to stop its land reclamation in ways 

that are prejudicial to the rights of Malaysia and harmful to the marine environment.77 

 

A provisional arrangement can also be ordered by the court as a provisional measure. 

For example, a court, under Article 290 of the LOSC, may rule on the request for 

provisional measure at the pendency of legal proceedings for maritime boundary 

delimitation that the States concerned shall endeavor to enter into provisional 

arrangements. A court or tribunal, however, cannot go beyond imposing a specific 

arrangement for exploration or exploitation that parties themselves cannot agree on, 

because the substantive obligation under Article 74/83 paragraph 3 is just to “make an 

effort”, and not to actually enter into provisional arrangements per se.78 A State cannot 

be sanctioned for failing to conclude a provisional arrangement because it is not a 

violation of an obligation under the LOSC. The Convention defers to the decision of the 

States with regard to the type of provisional arrangement that can satisfy their interests. 

Thus, the power of the court or tribunal is confined to making a recommendation for 

States to enter into interim cooperative regimes without requiring a definitive 

arrangement in order not to exceed the obligations provided in Article 74/83 (3).79   

 

It can be argued, however, that a court’s recommendation “would have a persuasive 

value to any negotiations that may ensue between the parties during the subsequent 

litigation”.80 The court’s facilitative role in this process could be perceived as a 

constructive means to reinforce the obligation to “make every effort to enter into 

provisional arrangements”. A prescription of this kind by the court “creates more of a 

76 Land Reclamation Case (Malaysia v. Singapore) (Request for Provisional Measures Submitted by Malaysia) (4 
September 2003) International Tribunal on the Law of the Sea 
77 Land Reclamation Case (Malaysia v. Singapore) (Order of the Court on the Request for Provisional Measures 
Submitted by Malaysia) (8 October 2003) International Tribunal on the Law of the Sea 
78 Sun Pyo Kim, op. cit. (2004) 
79 Natalie Klein, op cit. (2006) 
80 Ibid 
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compulsion and increase the onus on states on attempt to reach an agreement on 

provisional arrangements.”81 The obligation to negotiate in good faith “is not merely a 

nonbinding recommendation or encouragement, but a mandatory rule whose breach 

would represent a violation of international law”.82 Moreover, a failure to observe this 

recommendation would create a double violation in terms of the need to comply with the 

ruling of the court, and the need to fulfill the obligations under paragraph 3 of Articles 74 

and 83. 

 

Although the obligation to negotiate in good faith was not explicitly stated in Article 

74/83 (3), it should be exercised in carrying out an obligation to negotiate. The 

International Court of Justice (ICJ) referred to this as “a special application of a principle 

underlying all international relations”. In the North Sea Continental Shelf Cases, the ICJ 

stated: 

 

… the parties are under obligation to enter into negotiations with a view to 
arriving at an agreement and not merely go through a formal process of 
negotiations… they are under an obligation so to conduct themselves that 
the negotiations are meaningful, which will not be the case when one of 
them insisted upon its own position without contemplating any modification 
of it. 

 

It also follows that States, when negotiating in good faith for the establishment of 

provisional measures, “shall not make extreme claims which lack legal grounds and 

reasonable proportionality”.83 

 

Two Distinct Obligations 
 

There are two distinct obligations under Paragraph 3 of Article 74 and 83 pending 

agreement on delimitation. The first one is to “make every effort to enter into provisional 

arrangements of a practical nature”. This obligation is also referred to as an incentive 

approach to promote the adoption of practical arrangements in order to allow the 

81 Ibid. 
82 Rainer Lagoni, op cit. (April 1984) 
83 Sun Pyo Kim, op. cit. (2004) 
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conduct of activities in the area including the utilization of resources pending the final 

delimitation.84 As discussed above, upon realizing the existence of an overlap in 

maritime boundary, the States concerned shall both endeavor to establish interim 

arrangements at any time and using any method they choose. 

 

With regard to the term “practical nature”, the drafting history of Article 74 and 83, 

paragraph 3 suggests that an activity of a “practical nature” is designed to provide a 

solution to issues such as utilization of living and non-living resources of the disputed 

areas which would not have any bearing to the process of final delimitation, including 

either side gaining advantage on its position with regard to delimitation or sovereignty 

issues. However, there are no specific criteria to assess whether or not an arrangement 

is of practical nature, and this term remains subject to various interpretations.85 It has 

been criticized as “so vague that it can be of little practical assistance in establishing 

interim measures”.86 Hence, the form and substance of a provisional arrangement are 

left entirely to the decision of the parties involved, depending on the circumstances of 

each case. Different arrangements may apply at different stages throughout the 

pendency of a final agreement.87 Provisional arrangements can also become part of the 

final agreement on delimitation upon the decision of the States concerned.88 

 

There are various types of provisional arrangements that States can enter into. States 

may opt to jointly explore and exploit natural resources in the area of dispute. They can 

also agree to establish partial or total moratorium of certain activities for a specific 

period. Middle courses of action between these two extremes include prior notification 

of an intention to undertake an activity followed by consultations.89 Such arrangements 

are binding only to the States that concluded them, and they do not entitle third states 

even if the latter also claimed rights to the area in question. Provisional arrangements 

are also applicable to the specific uses of the sea that they refer. For instance, an 

84 Natalie Klein, op cit. (2006) 
85 Sun Pyo Kim, op. cit. (2004) 
86 David Attard, The Exclusive Economic Zone in International Law (New York, Oxford University Press, 1987) 
8787 David Anderson and Youri van Logchem, op cit. (2014) 
88 M.H. Nordquist et, al. eds. Op cit. (1993) 
89 Ibid 
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arrangement on fishery resources would have no relevance to the nonliving resources 

in the area of concern.90 Examples of interim arrangements will be dealt more 

extensively in the next chapter of this paper. 

 

The second obligation is “not to jeopardize or hamper the reaching of the final 

agreement”. It is also referred to as the preventive approach as it seeks to limit the 

activities of States concerned in the area of dispute. The negotiating history reveals, 

however, that the intention for this duty was not to the extent of declaring a moratorium 

on economic activities, as this proposal was rejected several times during the 

negotiations.91 As mentioned in the preceding paragraph, States may wish to establish 

moratorium on certain activities only if they choose to do so, and provided that it is a 

product of agreement between the parties concerned, but it was never intended as an 

obligation under the LOSC. The obligation not to jeopardise the reaching of a final 

agreement also highlights the importance of self-restraint by introducing limits on the 

range of allowable conduct in disputed waters, both in terms of undertaking unilateral 

activities and the way by which States can respond to unilaterally conducted activities in 

the area. This means that both action and counter-action to unilateral activities shall be 

conducted in a manner that does not jeopardise the reaching of a final agreement.92 

 

What could be considered a potential derail on discussions for a final agreement is also 

another question. It has been argued that “unilateral actions that may hamper or 

jeopardise agreement between two or more States could depend to a certain extent 

upon political and diplomatic factors such as the general state of their relations, and an 

absolute standard may not exist”.93 In many instances, actions that tend to jeopardise 

the conclusion of an agreement are those that modify the status quo ante or prejudge 

the outcome of negotiations or court ruling on boundary delimitation, or involve taking 

90 David Anderson and Youri van Logchem, op cit. (2014) 
91 Rainer Lagoni, op cit. (April 1984) 
92 David Anderson and Youri van Logchem, op cit. (2014) 
93 Ibid 
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resources, especially non-renewable resources, in the disputed area.94 Case studies on 

how the court interpreted this provision are provided in the next chapter of the paper. 

 

Without Prejudice to Final Delimitation 
 

The final sentence of Article 74 and 83, paragraph 3 provides that provisional 

arrangements are without prejudice to the final delimitation. In order to make this 

intention clear and explicit, the British Institute of International and Comparative Law 

identified four elements to ensure that an arrangement would not prejudice the final 

delimitation, which include the use of a specific “without prejudice clause”; the insertion 

of provisions on shelving of delimitation; the presence of a duration clause; and 

provisions for carrying out negotiations on delimitation. It is not required, however, that 

all of these elements are present in an arrangement as situations may vary.95 An 

example of a provisional arrangement using some of these elements was the one 

between United Kingdom and Iceland in the Fisheries Jurisdiction Case, which said:96 

 
The interim arrangement contained no express reference to the present 
proceedings before the Court nor any reference to any waiver by the 
United Kingdom or by Iceland, of any claims in respect of the matters in 
dispute. On the contrary, it was an interim arrangement, that it related to 
fisheries in the disputed area, that it was concluded pending a settlement 
of the substantive dispute, and that it was without prejudice to the 
legal position or rights of either Government in relation to the substantive 
dispute. [emphasis added] 

 

In this arrangement, United Kingdom and Iceland used the “without prejudice” clause. 

The duration clause could be referred to the use of the terms “interim” and “pending a 

settlement of a substantive dispute”, which mean that the arrangement was temporary, 

and it could be valid until the dispute is resolved. 

 

It has also been argued that the “without prejudice clause” is automatic if the States 

concerned are also Parties to the LOSC, as it is already an accepted obligation 

94 Ibid 
95 Sun Pyo Kim, op. cit. (2004) 
96 Ibid 
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incorporated within the provisions of the Convention. In particular, simply referring to 

Articles 74/83 paragraph 3 in an arrangement would be sufficient to preserve position 

on final delimitation.97 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

97 Ibid 

36 
 

                                                           



Chapter 2 

Case Studies on Cooperative and Unilateral Activities in Disputed Waters 
 

As discussed in the previous chapter, Paragraph 3 of Articles 74 and 83 combined two 

elements regarding the duties of the States concerned “pending agreement” on 

delimitation. The first element is the duty to “make every effort to enter into provisional 

arrangements of a practical nature” which basically encourages the adoption of certain 

interim measures. The second element prohibits the jeopardizing or hampering the 

reaching of the final agreement, which provides that there should also be limitations on 

the activities allowed in a disputed area. 

 

I. Provisional Arrangements of a Practical Nature 
 

In many instances, states were able to devise temporary arrangements pending the 

conclusion of their negotiations or a determination of a court or tribunal on the final 

delimitation of their boundary. Many factors could be relevant for the conclusion of 

provisional arrangements such as the kind of natural resources in the overlapping area, 

the size of the area in dispute, the number of disputing parties, the complexity of the 

legal and political issues involved, and the length of time estimated before the reaching 

of final delimitation.98 By undertaking this process, states were able to retain control 

over the appropriation of responsibilities and utilization of resources by agreement, thus, 

avoiding conflict that can lead to a court-prescribed provisional measure.  

 

There are many types of provisional arrangements that states have utilized over the 

years. One example is a joint development zone which is a type of provisional 

arrangement intended primarily for the utilization of offshore oil and gas. It is defined as 

an “agreement between two states to develop so as to share jointly in agreed proportion 

by inter-State co-operation and national measures the offshore oil and gas in a 

98 Rainer Lagoni, “Interim Measures Pending Maritime Delimitation Agreements”, The American Journal of 
International Law, Vol. 78, No. 2 (April 1984) 
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designated zone of the seabed and subsoil of the continental shelf to which both or 

either of the participating states are entitled in international law”.99 There are four 

essential elements in joint development zones: the designation of a special zone, the 

specification of the resources to which it applies, the determination of the jurisdiction 

and the laws under which the operation shall be carried out, and the terms and 

conditions of the exploration.100 Joint development in the continental shelf is also 

classified into three types, namely: joint development as an alternative to a boundary; 

joint development as an additional element in a boundary settlement; and joint 

regulation of the exploitation of an oil and gas field straddling a boundary.101 

 

Disputing states often enter into joint development arrangements to enable both parties 

in a dispute to keep benefiting from oil and gas resources despite overlapping maritime 

boundaries. One important factor for such undertaking is the possible reluctance of an 

international oil company to invest a huge amount of money in a disputed area where 

there is no clearly defined joint development zone and detailed provisions on 

exploitation.102 Safety of vessels and uninterrupted operations are also paramount 

considerations for oil companies. In addition, activities in disputed areas with no 

provisional joint development arrangement are also vulnerable to intervention by a court 

or tribunal especially when the other party requests a provisional measure, hence, 

wasting money spent for explorations.103 

 

Another type of provisional arrangement is the establishment of joint fishing zones. 

Unlike oil development, fisheries pose more urgent issues pending final delimitation of 

maritime boundary as “fishing has been conducted for centuries in many border areas 

99 Hazel Fox, et al, Joint Development of Offshore Oil and Gas: A Model Agreement for States for Joint Development 
with Explanatory Commentary, (London, British Institute of International and Comparative Law, 1989) 
100 Rainer Lagoni, “Oil and Gas Deposits Across National Frontiers”, The American Journal of International Law, Vol. 
73, No. 2 (Apr 1979) 
101 R.R. Churchill, "Joint Development Zones: International Legal Issues" in H. Fox ed., Joint 
Development of Offshore Oil and Gas vol. II (London: British Institute of International and 
Comparative Law, 1990) 
102 Sun Pyo Kim, op. cit. (2004) 
103 Ibid 
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under high sea principles”.104 Moreover, fishery resources are significant not only for 

their economic value but also for food security, which explains the widespread practice 

of establishing a “white zone” or a “grey zone” with regard to living resources in areas of 

overlapping claims. 

 

The “white zone” is an area where fishery resources do not have proper management. It 

is a mode where the disputing parties allow the use of their overlapping areas under the 

regime of the high seas, where all fishing vessels can participate in fishing activities.105 

States may choose the “white zone” approach in order to keep traditional fishing 

patterns, or when there is an expectation that an agreement on final delimitation is 

forthcoming. Disputing parties may also choose the “white zone” approach to 

necessitate the conclusion of a final boundary, under the impression that if there is no 

effective management scheme for fishery resources in place, States may sense the 

urgency and feel more compelled to act on delimitation.106 

 

The “grey zone” approach, on the other hand, is an area where fishing activities are 

under some degree of regulation and control. It purports to provide an effective 

management for fisheries in the disputed areas, based on the premise that if fishery 

resources are treated as the commons, it is likely to lead to overexploitation since states 

are not obliged to promote resource conservation measures in the absence of a 

management agreement.107 Hence, the belief that any type of regulation may be better 

than the absence of regulations at all. 

 

States also enter into provisional arrangements with regard to the protection of the 

marine environment. Jurisdictional conflict arises between disputing parties and also 

involving third states especially with regard to which national law and regulation should 

be enforced in cases of overlapping maritime boundaries. Moreover, immediate 

104 B.H. Oxman, “The Third United Nations Conference on the Law of the Sea: The 1976 New York Convention”, AJIL 
(1977) 
105 Sun Pyo Kim, op. cit. (2004) 
106 Park Hee Kwon, The Law of the Sea and Northeast Asia: A Challenge for Cooperation, (The Hague, The 
Netherrlands, Kuwer Law International, 2000) 
107 Ibid 
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response to incidents of dumping or any substantial discharge that pose a major threat 

to the marine environment may prove difficult without co-operation in disputed areas. 

Undefined maritime boundaries and overlapping maritime claims also lead to issues on 

security, law enforcement, and criminal jurisdiction. Although maritime security has no 

clear-cut definition in the LOSC given the broad understanding of security, the 

International Maritime Organization relates maritime security to the “protection against 

unlawful, deliberate acts”.108 In the 2008 report on “Oceans and the Law of the Sea”, the 

United Nations Secretary-General identified seven specific threats to maritime security 

that includes piracy and armed robbery against ships; terrorist acts at sea; illicit 

trafficking in arms and weapons of mass destruction; illicit drug trafficking; human 

smuggling and trafficking; illegal, unreported, and unregulated fishing (IUU); and marine 

pollution.109 Recognizing that persons behind illegal operations at sea may take 

advantage of possible gaps in law enforcement brought by the absence of maritime 

boundaries, states incorporate provisions on criminal jurisdiction and coordinated 

surveillance activities in their provisional arrangements. 

This section explores various case studies on how states with overlapping maritime 

boundaries and/or sovereignty dispute over offshore islands utilize different types of 

provisional arrangements. It is intended to survey how countries in similar situation as 

the South China Sea pursued co-operation activities in areas of resource exploration 

and exploitation, marine environment protection, and maritime security pending final 

settlement of disputes. 

 

United Kingdom – Argentina 
 

The Falkland Islands is an archipelago that is comprised of two large islands, the east 

and West Falkland, and several hundred smaller islets in the South Atlantic. The United 

Kingdom and Argentina have a longstanding dispute over the Falkland Islands since the 

108 Proshanto Mukherjee and Maximo Mejia Jr. “The ISPS Code: Legal and Ergonomic Considerations” in Maximo 
Mejia Jr, ed. Contemporary Issues in Maritime Security (World Maritime University, Malmo, 2004) 
109 United Nations General Assembly, “Oceans and the Law of the Sea: Report of the Secretary-General” (10 March 
2008) UN Doc A/63/63, para 39. 
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1830s. Argentina has maintained its claim over the islands despite it being under control 

by the British government.110 

 

In 1950, the UK government issued an Order in Council claiming a continental shelf up 

to 100-fathom isobath from the Falkland Islands. The Order was concerned only with 

the continental shelf, thus, maintaining the three-mile territorial sea as the extent of 

fisheries jurisdiction around the Islands until 1986. Discussions on the potential oil 

deposits around the Falklands began in the 1960s but plans to start exploration by the 

British government were stalled in order not to heighten political tensions with 

Argentina.111 Due to the mounting pressure from the private sector, however, the British 

government decided to discretely make its own exploration in the waters surrounding 

the Falklands in the 1970s. Based on the results of the explorations, the geological 

formations around the islands indicated the presence of oil. Realizing that Argentina 

could physically disrupt economic development in the area, Britain raised the idea of 

joint exploitation of the Falklands with Argentina while maintaining the political status of 

the territory as under British control. Argentina, however, rejected the proposal and 

emphasized the resolution of the fundamental issue of sovereignty. Economic 

cooperation and sovereignty were perceived to be irreconcilable issues during this time 

that led to heightened tensions and armed conflict in 1982.112 

 

In 1989, United Kingdom and Argentina issued a Joint Statement establishing the 

“sovereignty umbrella” in which they agreed to set aside their sovereignty claims over 

the Falkland Islands, South Georgia, and the South Sandwich Islands to allow them to 

start discussions on matters of mutual interest. In 1990, they issued another Joint 

Statement with four annexes establishing an “interim reciprocal information and 

consultation system”, “safety measures for naval and air units when operating in 

110 Patrick Armstrong and Vivian Forbes, “The Falkland Islands and their Adjacent Maritime Area”, Maritime 
Briefing, Vol. 2, Number 3 (1997) 
111 Lowell Gustafson, Sovereignty Dispute over the Falkland (Malvinas) Islands, (USA< Oxford University Press, 
1988) 
112 Ibid 
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proximity”, “maritime and air search and rescue”, and “safety of navigation”.113 Both 

governments agreed on these measures in order to build confidence and avoid 

incidents in the military sphere around the Falkland Islands. 

 

Subsequent cooperation agreements were signed by Britain and Argentina with 

provisions stipulating that the arrangement is without prejudice to either party’s claims 

with regard to sovereignty or maritime jurisdiction over the Falkland Islands and the 

surrounding maritime areas. In 1986, the British government established a 150 nm 

Falkland Islands Conservation and Management Zone (FICMZ) despite its 

announcement that Falkland Islands is entitled under international law to a fisheries limit 

of 200 nm.114 It has been suggested that Britain did not maximize the full 200 nm for 

three reasons: a 150 nm protection zone was already in place following the armed 

conflict in 1982; most of the fishing activities were conducted within 150 nm of the 

Falkland Islands; and 150 nm will less likely upset Argentina than would a full 200 nm 

zone.115 In 1990, Britain and Argentina agreed to cooperate over the outer fishery 

conservation zone between 150 nm and 200 nm around the Falkland Islands.116 They 

established the South Atlantic Fisheries Commission, composed of delegations from 

both parties with participation by scientists from the Falkland Islands. The mandate of 

the Commission was to “assess the state of fish stocks in the South Atlantic, collect and 

analyse information from both parties on the operation of the fishing fleets, make 

proposals on joint scientific research, and provide recommendations for the 

conservation of the most significant offshore species” in the area between Latitude 45 

degrees South and Latitude 60 degrees South.117 The two parties also agreed on a 

temporary total prohibition of commercial fishing by vessels of any flag “lying between 

113 Joint Statement issued on behalf of Governments of the United Kingdom and Argentina at Madrid on 15 
February 1990, Available from http://fiassociation.com/shopimages/pdfs/5.%201990%20Joint%20British-
Argentine%20Statement%20on%20the%20Reestablishment%20of%20Diplomatic%20Relations.pdf  
114 Robert Smith and Bradford Thomas, “Island Disputes and the Law of the Sea: An Examination of Sovereignty 
and Delimitation Disputes”, Maritime Briefing, Vol. 2, No. 4 (1998) 
115 Clive Symmons, “The Maritime Zones Around the Falkland Islands”, ICLQ No. 37 (1988) 
116 Robert Smith and Bradford Thomas, op cit. (1998) 
117 Joint Statement of 28 November 1990 Establishing the South Atlantic Fisheries Commission, Available from 
http://fiassociation.com/shopimages/pdfs/6.%201990%20Joint%20Statement%20on%20the%20Conservation%20
of%20Fisheries.pdf  
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the 150 nm FICMZ and 200 nm from the Falkland Islands but excluding the area which 

would fall within the 200 nm EEZ of Argentina”.118 

 

In September 1995, a “Joint Declaration on Cooperation over Offshore Activities in the 

South West Atlantic” was signed by the two countries. The Declaration established a 

joint development zone, which is also called the “Special Area” covering “20,000 square 

kilometres and is constructed by lines connecting 12 points” in parts of the continental 

shelf around the Falkland Islands.119 Drawing on the two Governments' experience both 

in the South West Atlantic and in the North Sea, the Declaration provided that the 

exploration for and exploitation of hydrocarbons by the offshore oil and gas industry will 

be carried out in accordance with sound commercial principles and good oil field 

practice.120 Britain and Argentina also established a Joint Commission, composed of 

delegations from both sides with functions to recommend and propose standards for the 

protection of the marine environment of the South West Atlantic, coordinate activities as 

areas for special cooperation, and promote the exploration for and exploitation of 

hydrocarbons in maritime areas of the South West Atlantic.121 

 

Iran – Sharjah (UAE) 
 

Abu Musa is an island approximately four square miles in size located at the narrow 

entrance of the Strait of Hormuz between Iran and Sharjah. Aside from its strategic 

location in this vital shipping lane, the area surrounding Abu Musa is also estimated to 

contain hydrocarbon deposits. Both Iran and Sharjah have longstanding sovereignty 

claim over Abu Musa.122 

118 Sun Pyo Kim, op cit. (2004) 
119 R.R. Churchill, “Falkland Islands – Maritime Jurisdiction and Co-operation Arrangements with Argentina”, ICLQ 
(1997) 
120 Joint Declaration of 27 September 1995 on Cooperation Over Offshore Activities in the South West Atlantic, 
Available from 
http://fiassociation.com/shopimages/pdfs/7.%201995%20Joint%20Declaration%20on%20Cooperation%20Over%2
0Offshore%20Activities%20in%20the%20South%20West%20Atlantic..pdf  
121 Ibid 
122 Mabel Darkwah, “Cross- Border Oil Development: Problems and Prospects – A Case Study of the Island Dispute 
between Iran and UAE”, Centre for Energy, Petroleum, and Mineral Law and Policy Annual Review, Vol 16, (May 
2012)  
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When the British government announced in 1968 its intention to withdraw its 

administrative and military presence in the Persian Gulf, Iran asserted its claim based 

on historic rights on the island of Abu Musa. Sharjah, which was one of the sheikdoms 

that will later form the United Arab Emirates, disputed Iran’s claims and stated that Abu 

Musa has been recognized as an Arab island since ancient times. Sharjah also argued 

that “the British Government has since its entry into the Gulf considered Abu Musa to be 

Arab, and according to old documents in possession of the British Government the 

island was Arab…”.123 In order to manage the disputes, the British government 

brokered an agreement between Iran and Sharjah in respect of the island of Abu Musa 

and its territorial waters. 

 

The “Memorandum of Understanding between Iran and Sharjah” was signed on 18 

November 1971. According to the Agreement, neither Party will give up its claim to Abu 

Musa nor recognize the other’s claim. They also agreed upon certain arrangements 

concerning jurisdiction and other related matters. For instance, Sharjah agreed that 

Iranian troops will arrive and occupy certain areas in Abu Musa, where the Iranians can 

exercise full jurisdiction and will fly their flag. Sharjah, on the other hand, will have the 

same rights over the remainder of the island.124 This arrangement seemed to be 

acceptable to both parties since the Understanding was without prejudice to any of their 

claims, hence, “the settlement appears to be of a temporary nature”.125 

 

Iran and Sharjah also recognized 12 nm as the breadth of Abu Musa’s territorial sea. 

Prior to this agreement, however, Umm al Qaywayn, another sheikdom that became 

part of the UAE in 1971, contested the 12 nm zone around Abu Musa. The question on 

the legal status of the island’s continental shelf arose because Umm al Qaywayn had 

granted concessions from its mainland up to 3 nm of Abu Musa, while Sharjah had 

granted concession in the 12 nm zone of the island. Umm al Qaywayn eventually 

123 Ali A El-Hakim, The Middle Eastern States and the Law of the Sea, (Great Britain, Manchester University Press, 
1979) 
124 Memorandum of Understanding Between Iran and Sharjah, November 1971 
125 Ali A El-Hakim, op cit. (1979) 
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acknowledged Sharjah’s right to a 12 nm zone around Abu Musa after the formation of 

the UAE in 1971.126 

 

According to the Memorandum, the exploitation of the petroleum resources of Abu 

Musa and the sea bed and subsoil beneath its territorial sea will be conducted by Buttes 

Gas & Oil Company under its existing agreement with the ruler of Sharjah. The 

revenues generated from this exploitation will be divided equally between Iran and 

Sharjah. With regard to the living resources, the two countries agreed that both of their 

nationals shall have equal rights to fish in the territorial sea of Abu Musa.127 

 

The MOU also stipulated that a financial assistance agreement will be signed between 

Iran and Sharjah. In the implementation of this provision, an “aid agreement was signed 

by the two countries in which Iran will provide an annual payment of £1,500,000 for a 

period of nine years to the government of Sharjah to be used for public purposes. This 

payment will cease when Sharjah’s revenues from oil discovered in the area of Abu 

Musa reach a rate of £3,000,000 a year”.128 

 

Japan – USSR 
 

Japan and USSR both proclaimed the establishment of their fisheries zone in the late 

1970s. The USSR initially issued the Edict of the Presidium of the Supreme Court on 

the provisional establishment of its 200 miles fisheries zone. Its Council of Ministers 

later on defined the limits of the fisheries zone through the “Decision on the Introduction 

of Provisional Measures to Protect the Living Resources and Regulate Fishing in the 

Areas of the Pacific and Arctic Oceans adjacent to the Coast of the USSR”. In the 

Decision, the boundary of the exclusive fisheries zone of the USSR included the 

equidistant line between the southern group of the Kuril Islands and the territory of 

Japan. It is to be noted that four islands in the southernmost part of the Kuril Islands 

were a disputed territory between Japan and USSR. The Japanese Government 

126 Sun Pyo Kim, op cit, (2004) 
127 Memorandum of Understanding Between Iran and Sharjah, November 1971 
128 Ali A El-Hakim, op cit. (1979) 
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protested the inclusion of the area surrounding the Kuril Islands (known in Japan as 

“Northern Territories”) in the USSR fishery regulation zone, and stated that it does not 

recognize such a unilateral action.129 In 1977, Japan also announced a “200 miles 

fisheries zone adopting the equidistant principle for its boundaries, albeit without such 

detailed provisions on the limits as was found in the Decision of the USSR Council of 

Ministers”.130 Despite the existence of overlapping maritime boundaries, the two 

countries never embarked upon negotiations for maritime delimitation essentially 

because of the existence of the territorial dispute.131 

 

The Kuril Islands/ Northern Territories generate a maritime area of approximately 

57,000 square miles, and were rich in fisheries resources. Japanese fishermen had 

been heavily fishing in this area which was previously considered as the high seas prior 

to the proclamation of the fisheries zone by the USSR.132 Hence, discussions on a 

provisional arrangement in this area became inevitable. 

 

Pending delimitation of their maritime boundaries, Japan and the USSR concluded two 

provisional fisheries agreements. The first one was in May 1977 with regard to access 

of Japanese fishermen to the 200 mile fishing zone of the Soviet Union. The 

compromise formula with regard to the wording of the agreement was to avoid 

mentioning the Decision of the Council of Ministers, and to refer instead to the Edict of 

the Presidium of the Supreme Soviet on the provisional establishment of a 200 mile 

zone. The Edict, however, also applies to the Kuril Islands/ Northern Territories, 

although not as detailed as the Decision of the Council of Ministers.133 The second 

agreement was concluded in August 1977 on the access of Soviet Union to Japan’s 200 

mile fishing zone. It provided that the territorial scope of application shall be established 

in accordance with the Japanese law of May 1977 on provisional measures relating to 

the fishing zone. The Japanese legislation, in principle, was also applicable to the 

129 Alex Oude Elferink, The Law of Maritime Boundary Delimitation: A Case Study of the Russian Federation, 
(Netherlands, Martinus Nijhoff Publishers, 1994) 
130 Sun Pyo Kim, op cit, (2004) 
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132 Alex Oude Elferink, op cit. (1994) 
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disputed territory.134 Both agreements included a “without-prejudice clause”, providing 

that they are without effect to the position or views of either party “in regarding any 

question of the law of the sea or any question pertaining to mutual relations”.135 

 

Japan, however, seemed to acknowledge USSR’s administrative authority over the 

disputed islands in its implementation of the Agreements. Japanese fishermen observed 

the geographical scope of the fishery zone provided in the Decision of the Council of 

Ministers as the de facto boundary, and conducted activities not beyond the 

equidistance line between the Kuril Islands/ Northern territories and the Japanese 

islands.136 

 

The two provisional agreements were renewed every year and were consolidated in a 

formal treaty in 1985. In 1998, Russia and Japan signed the “Framework Agreement for 

the Waters Surrounding the Northern Islands” which allowed access for Japanese 

fishing boats in the territorial waters of the four Northern Islands and established annual 

meetings to decide upon fishery quotas and fees without prejudice to territorial 

claims.137 

 

Japan – South Korea 
 

Fisheries relations between Japan and South Korea have been governed by their 1965 

Fisheries Agreement that allowed access to fishermen of both countries in the waters 

beyond 12 miles from their respective coasts.138 With regard to the continental shelf, the 

two countries were able to delimit their overlapping boundaries in 1974 on the basis of 

the equidistant principle, with the resulting agreement connecting 35 points in the 

Western Channel of the Korea Strait and in the southern part of the East Sea. The area 

134 Ibid 
135 Sun Pyo Kim, op cit, (2004) 
136 Alex Oude Elferink, op cit. (1994) 
137 Roger Smith, Japan’s International Fisheries Policy: Law, Diplomacy, and Policy Governing Resource Security, 
(New York, Routledge, 2015) 
138 Sun Pyo Kim, op. cit. (2004) 
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of the East Sea further to the north, however, remained undelimited because of the 

presence of the Dok-do/ Takeshima Islands that is being claimed by the two 

countries.139 

Dok-do/ Takeshima is a cluster of rocks and two uninhabited islands under the control 

of South Korea located in the northeast of the terminus of the agreed continental shelf 

boundary. Both Korea and Japan assert that the islands are an integral part of their 

territories.140 Delimitation of the EEZ and continental shelf in the East Sea was difficult 

for both Japan and Korea because aside from the sovereignty dispute over Dok-do/ 

Takeshima Islands, its legal status and maritime entitlements were unknown. For 

instance, if the two parties would apply the equidistance line in drawing their boundary 

in the East Sea, they have to face a difficult question on the legal status of Dok-do in 

terms of Paragraph 3 of Article 121 of the LOSC. “If Dokdo is not a rock and thus has 

some effect in the delimitation, then the question of which country benefits from Dok-do 

would arise. However, if Korea and Japan agree that Dok-do is a rock and thus Dok-do 

would not have any effect, then the question of ownership over Dok-do would not 

hamper the process of negotiations”.141 

Advancement in technology and issues on the implementation of the agreed 

conservation measures in their existing fishery zone compelled Japan and Korea to 

replace the 1965 Fisheries Agreement. In 1999, they concluded a new Fisheries 

Agreement for their provisional joint fishing zone which provided that the two Parties 

shall cooperate with each other for rational conservation and management, and 

optimum utilization of marine living resources.142 The 1999 Agreement also adopted the 

equidistant principle in the Western Channel of the Korea Strait and in the southern part 

of the East Sea for the provisional fisheries boundary. For the waters outside this 

boundary, Japan and Korea decided to establish two fishing zones: “one is in the East 

Sea connected to the northern terminus of the Northern Continental Shelf boundary and 

139 Choon-ho Park, “Report Number 5-12: Agreement between Japan and Republic of Korea Concerning the 
Establishment of Boundary in the Northern Part of the Continental Shelf Adjacent to two Countries”, International 
Maritime Boundaries 
140 Ibid 
141 Sun Pyo Kim, op. cit. (2004) 
142 Agreement on Fisheries between the Republic of Korea and Japan of 1999, Article 10 
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the other is in the East China Sea connected to the southern terminus of the Shelf 

boundary”.143 It is to be noted that the disputed Dok-do/ Takeshima Islands was 

included in the joint fishing zone in the East Sea. 

 

A Korea-Japan Fisheries Committee was established to consult, render 

recommendations and binding decisions for the implementation of the Agreement such 

as matters relating to maintenance of fishing order, state of marine living resources, and 

matters relating to co-operation between the two countries in the field of fisheries.144 

There is a distinction, however, with regard to the powers of the Committee in the joint 

fishing zone in the East Sea and East China Sea. The Committee “can only make 

recommendations with regard to the conservation and management of living resources 

in the East Sea, whereas, it can make decisions on the same matters in the East China 

Sea”.145 This distinction was attributed to the location of Dok-do in the East Sea. The 

Korean government did not want to create the impression, especially for its nationals, 

that it was jointly managing the waters around Dok-do with Japan.146 

 

The case of the Caribbean Sea 
 

The Caribbean is a semi-enclosed sea with many outstanding maritime delimitation 

issues. Aside from overlapping exclusive economic zones, overlapping submissions for 

extended continental shelves are also a problem for the region. For instance, Barbados, 

Trinidad and Tobago, Guyana, Suriname and France (on behalf of French Guiana) have 

an overlap of an approximately 30,788 square kilometres.147 Conflicting claims to 

offshore land territories also contribute to maritime boundary disputes. Apart from 

questions on sovereignty, the legal status of these features and their potential to 

generate maritime zones can affect the delimitation of maritime boundaries.  Examples 

143 Sun Pyo Kim, op. cit. (2004) 
144 Agreement on Fisheries between the Republic of Korea and Japan of 1999, Article 12 
145 Sun Pyo Kim, op. cit. (2004) 
146 Ibid 
147 Donald Rothwell, et al. eds., The Oxford Handbook of the Law of the Sea (United Kingdom, Oxford University 
Press, 2015) 
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of island-related disputes in the region include the sovereignty dispute between Belize 

and Honduras over the Sapodilla Cayes, the role of Venezuela’s Los Monjes 

archipelago in its boundary with Colombia, and the effect of Aves Island in maritime 

jurisdiction and delimitation in the Eastern Caribbean.148 

In recognition of the economic and social value of the marine environment of the 

Caribbean, and the threats that it faces “posed by pollution and by the absence of 

sufficient integration of an environmental dimension into the development process”149, 

the Caribbean states adopted several Agreements on marine environment protection 

despite outstanding maritime boundary disputes. In 1981, they adopted the Action Plan 

for the Caribbean Environment Programme (CEP), and in 1983, the Cartagena 

Convention which serves as the legal framework of the CEP.  The Cartagena 

Convention has three Protocols namely, Protocol Concerning Co-operation in 

Combating Oil Spills in the Wider Caribbean Region (1983); Protocol Concerning 

Specially Protected Areas and Wildlife in the Wider Caribbean Region (1990); 

and Protocol Concerning Pollution from Land-based Sources (LBS) and Activities in the 

Wider Caribbean Region (1999).150 Except for the LBS Protocol which was opened for 

signature until 2000, the rest of the Agreements have been ratified by majority of the 

Caribbean States. One of the general provisions in the Convention and its protocols 

include that they are without “prejudice to the present or future claims or the legal views 

of any Contracting Party concerning the nature and extent of maritime jurisdiction.”151 

Illicit maritime drug trafficking has also been a complex problem in the Caribbean Sea. 

The region’s proximity to South America, which is a major drug supply source, and to 

North America, a major drug consumer, in addition to its being an island geography 

148 Ibid 
149 Convention for the Protection and Development of the Marine Environment of the Wider Caribbean Region, 
1983, Preamble 
150 Caribbean Environment Programme, “Convention and Protocols Status Page”, Available from 
http://www.cep.unep.org/pubs/legislation/cartstatus.html 
151 Convention for the Protection and Development of the Marine Environment of the Wider Caribbean Region, 
1983, Article 3 
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make the area vulnerable to trafficking.152 In order to suppress this problem, the 

Caribbean states in 2003 adopted an Agreement Concerning Cooperation in 

Suppressing Illicit Maritime and Air Trafficking in Narcotic Drugs and Psychotropic 

Substances in the Caribbean Sea with the view to co-operate to the fullest extent 

possible in ensuring that suspect vessels and aircraft involved in the illicit traffic of 

narcotic drugs and psychotropic substances are detected, identified, continuously 

monitored, and given appropriate law enforcement action in and over the waters of the 

Caribbean area.153 The geographical scope of the Agreement includes “the Gulf of 

Mexico, the Caribbean Sea and the Atlantic Ocean west of longitude 45–degrees West, 

north of latitude 0-degrees (the Equator) and south of latitude 30-degrees North with the 

exception of the territorial sea of States not Party to the Agreement”.154 

Similar with the Cartagena Convention for marine environment protection, the 2003 

Agreement for maritime security also included a provision that it is without prejudice to 

the position or claims of any Party with regard to territory or maritime boundary in the 

Caribbean Sea. By 2010, parties to the Agreement include Belize, Costa Rica, 

Dominican Republic, France, Guatemala, the Netherlands, and the United States.155 

Japan – Taiwan 
 

Japan and Taiwan have an overlapping exclusive economic zone in the East China 

Sea, and an outstanding territorial dispute over the Senkaku/ Diaoyutai Islands. Taiwan 

argues that the Diaoyutai Islands are inherent part of its territory and the waters around 

the islands have long been traditional fishing grounds for Taiwanese fishermen.156 

Japan also claims that the Senkaku Islands have consistently been part of its territory 

152 Michael Desch, et al. eds, From Pirates to Drug Lords: The Post- Cold War Caribbean Security Environment, (New 
York, State University of New York, 1998) 
153 Agreement Concerning Co-Operation in Suppressing Illicit Maritime and Air Traffickingn in Narcotic Drugs and 
Psychotropic Substances in the Caribbean Sea, 10 April 2003 
154 Ibid 
155 James Kraska and Raul Pedrozo, International Maritime Security Law, (Leiden, Martinus Nijhoff Publishers, 
2013) 
156 Ministry of Foreign Affairs, Republic of China (Taiwan), “The Taiwan- Japan Fisheries Agreement – Embodying 
the Ideals and Spirit of the East China Sea Peace Initiative”, August 2013, Available from 
http://www.mofa.gov.tw/Upload/WebArchive/979/The%20Taiwan-
Japan%20Fisheries%20Agreement%20(illustrated%20pamphlet).PDF  
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where it exercised administrative control such as land surveys, authorization of 

businesses to run on the islands, security patrols, and even academic research.157 

Aside from Japan and Taiwan, China also asserts ownership over these islands. 

 

Recognizing the importance of the area for fishery resources, Japan and Taiwan have 

been conducting negotiations on appropriate arrangements concerning fishery issues in 

their overlapping maritime boundaries in the East China Sea since 1996. The two 

parties finally reached consensus on 10 April 2013 on a provisional Fisheries 

Agreement that includes a “without-prejudice clause” to ensure that the provisions do 

not undermine either of the parties’ position on sovereignty and maritime claims.158 The 

Agreement applies to the “waters south of 27 degrees north latitude and north of 

Yaeyama Islands, excluding the territorial seas around the disputed Senkaku/ Diaoyutai 

Islands”159 where fishing vessels from both parties are now able to operate without 

interference from the other party. Fishing vessels will also be governed by their nation’s 

own laws and regulations. Japan and Taiwan furthermore established a special 

cooperation zone within the designated joint fishing zone, in which they agreed to 

cooperate under the principles of equality and reciprocity with regard to fishing 

operations in this area. Further details on the special cooperation zone will be discussed 

in the future.160 

 

A joint Fishery Committee was also established under the provisions of the Agreement. 

Its functions are to maintain order in fishing operations and preserve the bio-resources 

in the designated zone as well as in the areas of mutual concern outside of the 

designated zone.161 

 

157 Ministry of Foreign Affairs of Japan, “The Senkaku Islands: Seeking Maritime Peace based on the Rule of Law, 
not Force or Coercion”, March 2014, Available from http://www.mofa.go.jp/region/asia-
paci/senkaku/pdfs/senkaku_pamphlet.pdf  
158 Ministry of Foreign Affairs, Republic of China (Taiwan), op cit. (2013) 
159 Tetsuo Kotani, “The Japan- Taiwan Fishery Agreement: Strategic Success, Tactical Failure?”, 20 October 2015, 
Available from http://amti.csis.org/the-japan-taiwan-fishery-agreement-strategic-success-tactical-failure/  
160 Ministry of Foreign Affairs, Republic of China (Taiwan), op cit. (2013) 
161 Ibid 
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In 2015, Japan and Taiwan amended some fishing regulations under the Agreement, 

which includes that their “fishing boats will take turns operating in the area north of the 

Yaeyama islands and maintain a four-nautical mile distance between each boat”.162 

Moreover, in order to avoid friction between Japanese and Taiwanese fishing boats 

caused by different operating methods, it has been agreed by the two parties that 

Taiwanese fishermen will deploy their lines in an east-west direction, while Japanese 

boats set their lines in a north-south direction.163 

 

II. Unilateral Actions Jeopardising/ Hampering Final Agreement 
 

The obligation not to hamper or jeopardise the reaching of an agreement provided in 

Paragraph 3 of Article 74/83 of the LOSC limits the conduct of activities in disputed 

areas without completely banning all kinds of activities, which can be presumed from 

the lack of support for calls on moratorium during the drafting history of this provision.164 

The intention for incorporating this obligation was to “mitigate concerns of States that 

activities unilaterally engaged in can, under certain circumstances, negatively influence 

the successful conclusion of a final delimitation agreement”165, hence, the range of 

activities that can be conducted without consent from other parties involved in 

overlapping maritime claims must be restricted. The difficulty, however, is that the 

LOSC nor its negotiating history did not provide any guidance on the type of activities 

that may fall under this category.166 The Aegean Sea Continental Shelf case, Guyana v. 

Suriname case, and the dispute between Ghana and Côte d’Ivoire in the Atlantic Ocean 

are case studies that may serve as reference on the application of this provision. 

In August 1976, Greece instituted proceedings against Turkey in the International Court 

of Justice (ICJ) on their dispute in the Aegean Sea Continental Shelf. Greece also 

162 Hsu Juei-hu and Tsay Tzu-yaw, “Taiwan, Japan agree on amended fishing regulations”, Want China Times, 8 
March 2015, Available from http://www.wantchinatimes.com/news-subclass-
cnt.aspx?id=20150308000110&cid=1101  
163 ibid 
164 Youri Van Logchem, “The Scope for Unilateralism in Disputed Maritime Areas”, in The Limits of Maritime 
Jurisdiction, Clive Schofield, et al. (Leiden and Boston, Martinus Nijhoff Publishers, 2014) 
165 Ibid. 
166 Ibid. 
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requested the ICJ to grant interim measures of protection based on the following 

justifications: first, that the granting of Turkey’s petroleum exploration permits infringes 

on its exclusive sovereign rights for the exploration and exploitation of the continental 

shelf, and that the breach of the right of a coastal State to exclusivity of knowledge of its 

continental shelf constitutes irreparable prejudice; and second, that the continuity of the 

complained activity would aggravate the dispute. Turkey, on the other hand, contended 

that first, its seismic exploration activities cannot be regarded as prejudicial to the 

existence of any rights of Greece over the disputed area and that, even if they could, 

such prejudice could be compensated. Second, that Turkey has no intention of 

threatening the use of force.167  

The ICJ ruled that the case did not require the exercise of the power to indicate interim 

measures of protection because the seismic exploration undertaken by Turkey was 

transitory in character and was “carried out by a vessel traversing the surface of the 

high seas and causing small explosions to occur at intervals under water… and there 

has been no complaint made that this form of seismic exploration involves any risk of 

physical damage to the seabed or subsoil or their natural resources”.168 Moreover, the 

ICJ identified three types of activities that would result in irreparable damage to another 

State’s rights that would merit interim protection, which include the risk of physical 

damage to the seabed or subsoil or their natural resources; the establishment of 

installations on or above the seabed of the continental shelf; and the actual 

appropriation or other use of the natural resources of the areas of the continental shelf 

which are in dispute.169 

It is to be noted, however, that the standard used to prescribe interim measures is 

higher than the standard for identifying activities that could hamper or jeopardise a final 

agreement within the context of Paragraph 3 of Articles 74 and 83 because “the regime 

of interim measures is far more circumscribed than that surrounding activities in 

disputed waters generally. Activities that would justify the use of an exceptional power 

167 Aegean Sea Continental Shelf Case (Greece v. Turkey), Order of 11 September 1976, I.C.J. Reports 1976, p.3 
168 Ibid. 
169 Ibid. 
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to indicate interim measures due to their potential to cause irreparable prejudice, would 

easily meet the lower threshold of hampering or jeopardising the reaching of a final 

agreement”.170 The key criteria, therefore, for analysis of whether there is a breach of 

paragraph 3 “were those used by international courts and tribunals in assessing a 

request for interim measures, notably the risk of physical damage to the seabed or 

subsoil”.171 The ICJ’s interim protection order in the Aegean Sea Continental Shelf case 

was very useful for the Arbitral Tribunal’s findings in the Guyana v. Suriname case, 

which has been considered a prominent case on the application of the obligation not to 

hamper or jeopardise the reaching of a final agreement in Paragraph 3 of Articles 

74/83.172 

The main point of the Guyana v. Suriname case was whether exploratory drilling in a 

disputed area of overlapping maritime claims could be categorized as an activity that 

would hamper or jeopardise efforts to conclude final agreement. Suriname claims that 

Guyana violated its obligation by authorizing exploratory drilling in disputed waters. 

Guyana, on the other hand, asserted that Suriname also violated its obligations “by its 

use of a threat of force to respond to Guyana’s exploratory drilling”.173  

The Tribunal declared that both Guyana and Suriname violated their obligations under 

Paragraph 3 of Article 74/83 of the LOSC. According to the Tribunal, unilateral acts that 

would cause a physical change to the marine environment should be undertaken jointly 

or by agreement between the parties as they engender a perceived change to the 

status quo and could prejudice the position of the other party, hence, the tendency to 

hamper final delimitation agreement.174 The Tribunal added that unlike seismic activity, 

Guyana’s exploratory drilling might cause permanent change to the marine 

environment. With regard to Guyana's claims, the Tribunal viewed that Suriname has a 

number of peaceful options to address Guyana’s unilateral authorization of exploratory 

drilling, which include entering into discussions with Guyana on provisional 

170 David Anderson and Youri van Logchem, op cit. (2014) 
171 Ibid 
172 Ibid 
173 Guyana v. Suriname, Award of the Arbitral Tribunal, The Hague, 17 September 2007 
174 Ibid 
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arrangements, or invoking compulsory dispute resolution under Part XV of the LOSC. In 

addition, Suriname threatened general international peace and security with its threat on 

the use of force.175 

The Tribunal’s decision specifically with regard to seismic activity as a permissible 

unilateral conduct in a disputed area merit further discussion. The Tribunal did not 

elaborate if it intends to generalize all seismic explorations as an activity that does not 

hamper or jeopardize the reaching of a final agreement, or if it is only pertaining to the 

specific circumstances in the Guyana v. Suriname case.176 It can be deduced, however, 

that if seismic activity is allowed regardless of circumstances, then it is only a matter of 

determining what constitutes a seismic exploration. It is “certainly impossible to rule out 

a priori that even seismic testing can prejudice reaching a final agreement if certain 

circumstances are in place”.177 It is difficult to draw any firm conclusion that all seismic 

explorations would not entail permanent damage to the marine environment, thus, can 

qualify as a unilateral act that would not violate the obligation under paragraph 3 of 

Article 74 and 83 of the LOSC. Moreover, there is no assurance that the prominent 

circumstances surrounding the Guyana v. Suriname case will have the same outcome 

in other maritime delimitation disputes.178  

Following the discussion that an activity which is transitory and would not cause a 

permanent physical change to the marine environment can be conducted unilaterally in 

disputed areas, question arises as to whether marine scientific research can also fall in 

this category. The LOSC does not contain a definition of marine scientific research 

although it provided that marine scientific research should be done “exclusively for 

peaceful purposes and in order to increase scientific knowledge of the marine 

environment for the benefit of all mankind”.179 It can be found in the negotiating text that 

the intention for this provision was the collection of data for pure scientific research that 

175 Ibid. 
176 Youri Van Logchem, op cit. (2014) 
177 Ibid 
178 Ibid. 
179 United Nations Convention on the Law of the Sea, 1982, Article 246 
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are public property, and not for economic, exploration, and exploitation purposes.180 In 

addition, the LOSC allowed the withhold of consent for marine scientific research in the 

exclusive economic zone if the project is of direct significance for the exploration and 

exploitation of living and non-living resources; involves drilling into the continental shelf, 

the use of explosives or the introduction of harmful substances into the marine 

environment; and involves the construction, operation or use of artificial islands, 

installations and structures.181 It can be observed that these guidelines strongly reflect 

the three types of activities identified by the ICJ in the Aegean Sea Continental Shelf 

case. Based on this distinction, it could be reasonable to surmise that there are types of 

marine scientific research that could be undertaken unilaterally in disputed areas.182 

However, as in the argument in the Tribunal’s decision in the case between Guyana and 

Suriname, the unique characteristics of maritime disputes preclude the danger of 

generalization. 

Interestingly, and following the discussion on the peculiarities of every maritime dispute, 

the outcome of the most recent case on unilateral oil drilling in disputed waters was in 

sharp contrast with the ruling in the case between Guyana and Suriname. After 

submitting to a Special Chamber of ITLOS their dispute concerning delimitation of 

maritime boundary, Côte d’Ivoire requested in February 2015 a provisional measure 

requiring Ghana to suspend all ongoing oil exploration and exploitation operations 

located party or entirely within the disputed area, and refrain from undertaking any 

unilateral activity that prejudices the rights of Côte d’Ivoire. 

Côte d’Ivoire presented its argument for provisional measure in several points. First, it 

asserted that Ghana’s activities cause serious harm to the marine environment. 

Second, that oil drilling results in significant and permanent modification of the physical 

character of the seabed and subsoil, thus causing irreversible damage to the area in 

180 United Nations Division for Ocean Affairs and Law of the Sea, Marine Scientific Research: A Revised Guide to the 
Implementation of the Relevant Provisions of the United Nations Convention on the Law of the Sea (United Nations, 
New York, 2010) 
181 Ibid 
182 Sun Pyo Kim, op. cit. (2004) 
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dispute. And lastly, that it is the right of the coastal state to have exclusive access to 

confidential information about the natural resources of the continental shelf.183  

Ghana, on the other hand, also invoked its sovereign rights in the area. It argued that 

for forty years until 2009, Côte d’Ivoire has acknowledged and accepted an 

equidistance-based customary boundary line for oil and gas explorations from which 

Ghana has been operating.184 In addition, it stated that suspension on all activity in the 

TEN field would be financially ruinous, and would cause irreparable harm to the 

enormous investment already made in relation to the already established facilities and 

equipment in the area. Ghana furthermore stated that it is only financial loss from 

revenues derived from oil production that Côte d’Ivoire may potentially suffer, which can 

be addressed through an award of damages in due course. With respect to confidential 

information, Ghana declared that detailed information on the disputed area is being 

gathered as a standard practice in petroleum production, which it is willing to provide to 

Côte d’Ivoire upon the order of the court at the conclusion of the case.185 

In its Order of April 2015, the Chamber found that there was no sufficient evidence to 

support Côte d’Ivoire’s allegations that the activities conducted by Ghana in the 

disputed area pose imminent risk of serious harm to the marine environment.186 With 

regard to the request for suspension of oil exploitation, the Chamber viewed that 

suspension would also cause prejudice to the rights claimed by Ghana, create undue 

burden caused by considerable financial loss of investment, and will also cause harm to 

the marine environment, resulting, in particular, to the deterioration of equipment 

183 Ghana vs Côte d’Ivoire in the Atlantic Ocean, Request for the Prescription of Provisional Measures Submitted by 
the Republic of Côte d’Ivoire under Article 290, Paragraph 1, of the United Nations Convention on the Law of the 
Sea, Case No. 23 (Provisional Measures), 27 February 2015, International Tribunal for the Law of the Sea Special 
Chamber 
184 Ghana vs Côte d’Ivoire in the Atlantic Ocean, Written Statement of Ghana on the Request for the Prescription of 
Provisional Measures Submitted by the Republic of Côte d’Ivoire under Article 290, Paragraph 1, of the United 
Nations Convention on the Law of the Sea, Case No. 23 (Provisional Measures), 23 March 2015, International 
Tribunal for the Law of the Sea Special Chamber 
185 Ibid 
186 Ghana vs Côte d’Ivoire in the Atlantic Ocean, Order on the Request for the Prescription of Provisional Measures 
Submitted by the Republic of Côte d’Ivoire under Article 290, Paragraph 1, of the United Nations Convention on 
the Law of the Sea, Case No. 23 (Provisional Measures), 25 April 2015, International Tribunal for the Law of the Sea 
Special Chamber 
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already constructed in the area. The Chamber, however, prescribed that no new drilling 

operation takes place in the disputed area in order to preserve the rights of Côte 

d’Ivoire, and that all parties should ensure the prevention of serious harm to the marine 

environment.187 

It is notable that protection of the marine environment seemed to be a major 

consideration for the court in rendering its judgment for provisional measures in the 

Ghana v. Côte d’Ivoire case. Although the Special Chamber considered the risk of 

irreparable prejudice on the part of Côte d’Ivoire resulting in the permanent modification 

of the physical character of the disputed area which cannot be fully compensated by 

financial reparations, it gave more weight to the fact that suspension of exploitation 

activities will not only cause prejudice to the rights claimed by Ghana but will also pose 

adverse impact on the marine environment. It becomes reasonable to assume that the 

Order could have been different had Côte d’Ivoire was able to satisfy the Chamber that 

Ghana’s activities were detrimental for the marine environment in the first place. 

The judgment in the Ghana v. Côte d’Ivoire case therefore raises the question that if an 

activity that causes irreparable physical change to the marine environment such as oil 

drilling did not merit a provisional measure as it did in the Guyana v. Suriname case, 

and considering that the criteria for interim measures are far more circumscribed that 

those used in analyzing if an activity derails the reaching of a final agreement, then it 

can also be possible that oil exploitation, under certain circumstances, be allowed as a 

unilateral activity in disputed waters. It can be argued, on the other hand, that despite 

not suspending Ghana’s activities, it is without doubt that the Chamber found the 

conduct prejudicial to the position of the other party, hence, the order for no new drilling 

operations to take place. 
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Chapter 3 

Provisional Arrangements in the South China Sea: Issues and Challenges 
 

As a longstanding dispute, there have been attempts by claimant states in the South 

China Sea to shelve their differences and enter into provisional arrangements for mutual 

benefit. Many issues and challenges, however, including politics among national 

governments heightened by the sensitivity of the issue led to the suspension of these 

provisional arrangements. 

 

I. The practice of provisional arrangements of a practical nature in the 
South China Sea 

 

Perhaps with the understanding that unilateral activities in the South China Sea will just 

be received with objections and result in the souring of relations among neigbouring 

states, parties to the South China Sea disputes have endeavored to conclude functional 

cooperation arrangements of a provisional nature in areas of marine scientific research 

and seismic survey. These efforts in one way or another contributed to a period of 

peace and stability in the region. 

 

Joint Oceanographic and Marine Scientific Research Expedition (JOMSRE) 
 

In 1994, Philippine President Fidel V. Ramos and Vietnam President Le Duc Anh signed 

an agreement to conduct a joint oceanographic and marine scientific research 

expedition (JOMSRE) in the South China Sea. The main objective of the bilateral 

undertaking was to enhance understanding of the natural processes of the marine 

environment and resources in the disputed area.  

 

The original intent for the JOMSRE was only a bilateral confidence-building measure, 

until the 3rd meeting of the Philippines-Vietnam Joint Commission for Bilateral 

Cooperation held on 26-28 February 2003 where both countries agreed to 

institutionalize it under the LOSC Part IX on cooperation in enclosed and semi-enclosed 
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seas, which also conforms with the ASEAN – China Declaration on the Conduct of 

Parties in the South China Sea (DOC-SCS).188 Even though JOMSRE was anchored 

under LOSC Part IX, the fact that it was concluded in the spirit of the DOC-SCS which 

was an agreement to promote a peaceful and harmonious environment despite the 

existence of disputes in the South China Sea, demonstrate that it is also an application 

of Article 74, paragraph 3 of the LOSC on provisional arrangements of a practical 

nature. Moreover, in essence and structure, it was an undertaking that promoted co-

operation among disputing parties without prejudice to their respective claims. 

 

There were four expeditions conducted under the framework of this agreement, which 

were all led by scientists from both countries. JOMSRE I was held from 18 April to 9 

May 1996 on board the Philippine RPS Explorer vessel that collected data and samples 

from 20 stations starting from Manila cruising to the vicinity of the Scarborough Shoal 

and traversing across the Spratly Islands to the final destination of Ho Chi Minh.189 24 

scientists with equal representation from Ha Noi University of Natural Science and 

University of the Philippines Marine Science Institute gathered information on marine 

physics, chemistry, biology, geology, and coral reef ecology specifically on four coral 

reef areas that include Scarborough Shoal, Trident Shoal, Nares Bank, and Menzies 

Reef.190 JOMSRE II was conducted from 27 May to 2 June 2000, this time using a 

Vietnamese research vessel Bien Dong that sailed from Nha Trang to Manila passing 

through the Spratly Islands. JOMSRE III was hosted by the Philippines on board the 

BRP Hydrographer Presbitero from 6 to 19 April 2005. The scientists from the 

Philippines and Vietnam investigated marine physics, chemistry, geology, plankton and 

biodiversity at the Trident Shoal and North Danger Reef in the Spratly Islands. JOMSRE 

188 Alberto Encomienda, “The practice of joint cooperation/ development in disputed waters” in Recent 
Developments in the South China Sea Dispute: The Prospect of Joint Development Regime, Wu Shicun and Nong 
Hong, eds. (New York, Routledge, 2014) 
189 Vietnam Academy of Science and Technology, “Philippines- Vietnam Joint Oceanographic and Marine Scientific 
Research Expedition in the South China Sea (JOMSRE-SCS), 1996-2007”, Available in 
http://www.vnio.org.vn/Home/tabid/107/ctl/Details/mid/579/ItemID/798/language/en-US/Default.aspx 
190 Angel Alacala, ed., “Proceedings of the Conference on the Results of the Philippines- Vietnam Joint 
Oceanographic and Marine Scientific Research Expedition in the South China Sea (JOMSRE I-IV)”, 26-29 March 
2008, Ha Long City, Vietnam 
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IV was conducted from 7 to 21 April 2007 that studied North Danger Reef and Jackson 

Atoll.191  

 

Based on the findings of the JOMSRE, coral reefs in the Spratly Islands particularly in 

the North Danger Reef, Jackson Atoll, and Trident Shoal were generally healthy, 

although fishery resources, clams, and sea cucumbers have shown evidence of 

depletion because of continuous exploitation. The scientists also discovered that the 

Spratly Islands “export marine propagules to surrounding areas… and atolls seem to act 

as centers for dispersal of adults and larvae at least for fishes”.192     

 

Given the importance of the Spratly Islands for the marine ecology in the region, the 

scientists from the Philippines and Vietnam recommended the establishment of a trans-

border peace park for marine protected areas in the Spratlys, with 30 percent of the 

total area to be declared as no-take zones in order to allow the build-up of biological 

resources for marine propagules.193 

 

At the Third Meeting of the Joint Permanent Working Group on Maritime and Oceans 

Concerns held on 1-4 March 2006, the Philippines and Vietnam concluded that the four 

expeditions under Phase 1 of JOMSRE had sufficiently covered the southern portion of 

the disputed Spratly Islands. Further, they agreed to continue the scientific undertaking 

for the Phase II of the project to cover an enlarged research area and to extend 

participation of scientists from other ASEAN States and China.194 

 

Technical preparations for JOMSRE Phase II were initiated with the additional 

participation of China. Three preparatory meetings were held in Manila, Guangzhou, 

and Nha Trang. However, in the last meeting in Nha Trang, some objections and issues 

of a political nature were raised that include the research expedition route, although this 

191 Vietnam Academy of Science and Technology, “Philippines- Vietnam Joint Oceanographic and Marine Scientific 
Research Expedition in the South China Sea (JOMSRE-SCS), 1996-2007”, Available in 
http://www.vnio.org.vn/Home/tabid/107/ctl/Details/mid/579/ItemID/798/language/en-US/Default.aspx 
192 Angel Alacala, ed., op cit. (2008) 
193 Ibid 
194 Alberto Encomienda, op cit. (2014) 
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subject has already been agreed upon by the participating scientists in previous 

meetings. In order to settle the issue, the parties agreed to conduct a fourth preparatory 

meeting to be hosted by China. The fourth meeting, unfortunately, did not take place 

and was overtaken by events.195 

 

Joint Marine Seismic Undertaking (JMSU) 
 

All claimants in the South China Sea are strong net importers of oil. Taken together, the 

six claimants import approximately half of their oil requirements (1,900 million barrels of 

oil out of overall consumption of 3,800 million barrels in 2009).196 The increasing 

demand for oil and declining domestic supplies make offshore exploration increasingly 

attractive. 

 

Estimates to the seabed energy resource potential in the South China Sea, however, 

vary and are highly speculative in nature. It is also important to distinguish between 

natural gas and oil resources because for instance, oil is more commonly used as a 

transport fuel, thus, could be more economically in demand.197  In addition, the precise 

location and scale of hydrocarbon resources in the South China Sea is unknown, yet 

“insufficient exploration activity has taken place because of conflicting claims to 

maritime jurisdiction”.198 

 

The pressing need for hydrocarbon resources and their suspected presence in the 

South China Sea served as key drivers for claimant parties to enter into co-operative 

arrangement for joint exploration and/ or joint development. Moreover, this massive 

undertaking also involve a lot of technical, financial, infrastructure, or human resource 

requirements which can be addressed by co-operation arrangements.199 

195 Ibid 
196 EIA, International Energy Statistics, 2010 
197 Robert Beckman, et al. “Factors conducive to joint development in Asia – Lessons learned for the South China 
Sea” in Beyond Territorial Disputes in the South China Sea: Legal Frameworks for the Joint Development of 
Hydrocarbon Resources, Robert Beckman, et al. eds. (United Kingdom, Edward Elgar, 2013) 
198 Ibid 
199 Ibid 

63 
 

                                                           



The agreement for Joint Marine Seismic Undertaking (JMSU) was signed in September 

2004 by China National Offshore Oil Corporation and Philippine National Oil Company. 

It was a “joint research of petroleum resource potential of certain areas of the South 

China Sea as a pre-exploration activity” that was valid for three years with a defined 

area covering 142,886 square kilometres.200 Albeit a commercial undertaking between 

two private companies, the arrangement was officially endorsed by the respective 

governments of the Philippines and China as it was to be conducted in waters with 

overlapping claims. With opposition from Vietnam that is another claimant state in the 

area, a tripartite agreement that includes Vietnam Oil and Gas Corporation was 

subsequently signed on 14 March 2005.  

 

The text of the agreement provided terms on some of the operational aspect of the 

seismic work. With regard to data gathering, vessels of either Party can be used 

provided that costs are competitive and reasonable. The ownership, interpretation, and 

evaluation of data are also jointly owned by the Parties. The disclosure of gathered 

information during the seismic survey shall be upon consent of the other Parties even 

after the expiration of the confidentiality term. Like similar cooperation arrangements, 

the Parties also established a Joint Operating Committee that is responsible for the 

management of the seismic operations including the gathering, interpretation, and 

evaluation of relevant data. It was also stipulated that a copy of the agreement, all 

relevant documents, information, data and reports regarding the joint marine seismic 

undertaking will be confidential even after five years after its expiration unless with 

written consent from the other Parties.201 

 

The joint undertaking was successfully completed and steps were taken to proceed with 

the exploitation phase. The Philippine participation, however, was suspended because 

of issues of constitutionality and other political controversies attached to the JMSU. The 

Filipino public, in particular, questioned the basis for the determination of the geographic 

200 An Agreement for Joint Marine Seismic Undertaking in Certain Areas in the South China Sea By and between 
China National Offshore Oil Corporation and Philippine National Oil Company, 1 September 2004, Articles 1-2 
201 An Agreement for Joint Marine Seismic Undertaking in Certain Areas in the South China Sea By and between 
China National Offshore Oil Corporation, Philippine National Oil Company, and Vietnam Oil and Gas Corporation, 
14 March 2005, Articles 5, 11, and 12 
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area of the JMSU as news began circulating that it was a disproportionate agreement 

because the area covered was nearer to Palawan in the Philippines than to the 

coastlines of China and Vietnam, and it included areas of Reed Bank and the Kalayaan 

Island Group which the Philippines considers part of its territory and maritime 

domain.202 Critics of the JMSU also argued that the joint undertaking was done in areas 

that belong to the Philippines and are not disputed. 

 

In 2008, several lawmakers in the Philippines filed a petition to the Supreme Court to 

declare the JMSU as unconstitutional and void.203 According to their petition, Article XII, 

Section 2 of the 1987 Philippines Constitution states that: 

 
…the exploration, development, and utilization of natural resources shall 
be under the full control and supervision of the State, that the State may 
directly undertake such activities, or it may enter into co-production, joint 
venture, or production-sharing agreements only with Filipino citizens, or 
corporations or associations at least sixty per centum of whose capital is 
owned by Filipino citizens, that the allowable and permissible undertakings 
for the exploration, development, and utilization of natural resources, 
including petroleum and other mineral oil, are only those that are clearly 
and categorically expressed under the 1987 Philippine Constitution. 

 

Moreover, the petitioners stated that the information gathered through the JMSU has 

put the Philippines at a disadvantage because sharing information on the value of the 

resources near the Philippine coast caused irreparable injury to the country’s interests. 

In their petition, it was argued that: 

 

…the Tripartite Agreement continues to have adverse and grave effects 
against the Republic of the Philippines subsequent to the alleged date of 
expiration or lapse of the Tripartite Agreement, such as the joint ownership 
by the PNOC, CNOOC and PetroVietnam of all the data and information 

202 Bayan Muna Party-List, “Hasten Case Declaring JMSU Unconstitutional – Bayan Muna”, 29 May 2014. Available 
from http://www.bayanmuna.net/content/bayan-muna-sc-hasten-case-declaring-jmsu-unconstitutional 
203 Bayan Muna Party-List Representatives Petition for Certiorari and Prohibition with Application for Temporary 
Restraining Order and/or Preliminary Injunction against President Gloria Macapagal – Arroyo, Executive Secretary 
Eduardo Ermita, Secretary of the Department of Foreign Affairs, Secretary of the Department of Energy, Philippine 
National Oil Company, Philippine National Oil Company Exploration Corporation; Supreme Court of the Philippines 
G.R No. 182734 (21 May 2008) 
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gathered in the seismic work conducted in both the undisputed and 
claimed territories of the Republic of the Philippines…204 

  

The petitioners also argued that the JMSU lacked transparency because of the terms of 

confidentiality that all information related to it, including the Agreement itself, cannot be 

disclosed to the public. The Supreme Court has not ruled on the petition as of this 

writing. 

 

II. Issues and Challenges 
 

Before going directly into the analysis of factors affecting the ephemeral success of the 

abovementioned provisional arrangements, it is also worthwhile to review other efforts 

at cooperation in the South China Sea that are more confidence-building measures 

(CBMs) rather than provisional arrangements. In particular is the Workshop on 

Managing Potential Conflict in the South China Sea that in one way or another 

contributed to the materialization of both JOMSRE and JMSU. Looking at the 

developments in the Workshop will find similarities on the issues and challenges that 

inhibits the conclusion or long-term implementation of provisional arrangements. 

 

The Workshops on Managing Potential Conflict in the South China Sea was an informal 

meeting among all the disputing parties in the South China Sea including Taiwan, and 

also non-claimant ASEAN Member States. The informal nature of the meeting 

encouraged the participation of both China and Taiwan in an international setting 

despite their own unresolved political issues. Seventeen workshops were conducted 

from 1990 to 2007 with technical discussions on marine scientific research, marine 

environment protection, safety of navigation, and resources management.205 

 

One of the accomplishments of the workshops was that discussions on formulating 

cooperation in technical matters has made a lot of progress in various Technical 

204 Ibid 
205 Hasjim Djalal, “The South China Sea: A Long Road Towards Peace and Cooperation”, in Security and 
International Politics in the South China Sea, Sam Bateman and Ralf Emmers, eds (Oxon, Routledge, 2009) 
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Working Groups particularly on biodiversity, climactic change, sea level monitoring, as 

well as on preparing a data base and networking.206 There were some difficulties, 

however, with regard to the implementation of agreed project proposals because of both 

financial problems and political issues. Some participating countries believed that 

“implementation of the agreed programs should be left to national institutions alone 

because of the sensitive nature of the issues dealing with territorial and sovereignty 

claims”.207 Moreover, an initial proposal for the marine scientific research module of the 

informal workshop was to conduct it in disputed waters, until it was also met with 

objections from some claimant parties. Indonesia, thus, decided to offer its Anambas 

Island as a more neutral venue followed by Palawan Island in the Philippines.  

 

The Philippines also made representations to upgrade Exercise Palawan from a Track 2 

undertaking to a more formal and institutionalized Track 1 activity. The reasons being 

were that the Philippines thought it was a good opportunity to transcend the informal 

workshop to an actual level of joint cooperation as it was understood to be the ultimate 

direction of the workshop; to substantiate the Declaration on the Conduct of Parties in 

the South China Sea; and also to fully implement the obligations on enclosed and semi-

enclosed sea under LOSC Part IX.208 Exercise Palawan, however, was removed from 

the programme because of objections to convert it into a Track 1 activity. Some 

participating countries believed that it was important to retain the informal character of 

the Workshop if that was an effective way to bring together all claimant parties to the 

South China Sea disputes in an open dialogue.209 The same political sensitivities over 

other issues particularly on joint development ultimately stalled the workshop. 

 

It can be clearly observed that a major factor affecting provisional arrangements in the 

South China Sea is the geographic area of implementation. As discussed in the 

Introduction of this paper, the disputes in the South China Sea have no clearly defined 

overlapping claims, and even the legal basis of claims is being questioned in the 

206 Ibid 
207 Ibid 
208 Alberto Encomienda, op cit., 2014 
209 Hasjim Djalal, op cit, (2009) 
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present arbitration case between the Philippines and China. Chapter 1 of this paper also 

noted that the “good faith” obligation under both customary international law and LOSC 

requires that states shall not make “extreme claims which lack legal grounds or 

reasonable proportionality”.210 Furthermore, a ‘good faith’ claim is described as one that 

is “permissible under international law in the sense that they have a prima facie basis in 

law”211, or “is one that has a valid basis in the present corpus of international law”212. It 

can be seen in the case studies presented in Chapter 2 that disputing states recognized 

first that claims for overlapping maritime boundaries were in accordance with 

international law before proceeding with negotiations for provisional arrangements 

pending final delimitation. The soundness of claims, therefore, is an important factor for 

the successful conclusion of provisional arrangements. 

 

Extreme claims affect the level of confidence among parties involved and can also be 

the basis of an abuse of right under general international law and Article 300 of the 

LOSC.213 An abuse of right is defined as “any fictitious exercise of a right for the 

purpose of evading either a rule of law or a contractual obligation”.214 Hence, extreme 

claims negate a certain standard of fairness that is required in any type of negotiations. 

For example, in the 2001 Cambodia-Thailand Arrangement, it was impossible for 

Thailand to accept joint development in the north of its overlapping area with Cambodia, 

“as it would risk legitimizing Cambodia’s highly dubious claim in that area based on a 

1907 Franco-Siamese Land Boundary claim that apparently cuts across a Thai 

island”.215  

 

Aside from questions on the legality of some claims in the South China Sea, another 

contentious issue is the maritime zones that the disputed features will generate. Some 

claimants treat them as islands that are entitled to a 200 nm exclusive economic zone, 

210 Sun Pyo Kim, op cit. (2004) 
211 Xinjung Zhang, “Why the 2008 Sino-Japanese Consensus on the East China Sea has stalled: Good Faith and 
Reciprocity Considerations in Interim Measures Pending a Maritime Boundary Delimitation”, Ocean Development 
and International Law, 42 (2011) 
212 North Sea Continental Shelf Case [1969] ICJ Rep 51, Separate Opinion of Judge Jessup at 80. 
213 Sun Pyo Kim, op cit. (2004) 
214 Bin Cheng, General Principles of Law as Applied by International Courts and Tribunals (Stevens and Sons, 1953) 
215 Robert Beckman, et al. op cit. (2013) 
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other claimants treat them as either rocks with a territorial sea, or completely 

submerged features that can form part of a continental shelf.  

 

Without clarity on the extent and basis of claims in the South China Sea, there is no 

common understanding among claimant parties on which areas are disputed and those 

that are not. Hence, it becomes difficult to identify the area where such provisional 

arrangements should apply without being perceived as validating other countries’ 

claims.216 This is where the role of international courts in dispute settlement becomes 

paramount. As an impartial body, a ruling on the nine-dashed line and the status of 

features in the South China Sea by the Arbitral Tribunal in the Philippine- China case, 

for example, can provide a massive progress in terms of having a legal and legitimate 

starting point for negotiations at least on provisional arrangements. 

 

Existing national laws could also pose challenges in entering provisional arrangements 

in the South China Sea. The Philippine Constitution, for instance, requires that 

exploration, development, and utilization of natural resources shall be under the full 

control and supervision of the State. Moreover, drawing from the experience in the 

JMSU, while co-production, joint venture, or production-sharing agreements are allowed 

for the exploration and exploitation of natural resources, it has an attached conditionality 

of having at least sixty percent Filipino ownership.217 Arrangements that do not seem to 

be in accordance with national laws are regarded as a surrender of the country’s 

sovereign rights in the exclusive economic zone. Petitioners against the JMSU, in fact, 

warned to protest any similar undertakings in the future that violate the Constitution.218  

 

It can be observed that public perception also plays a crucial role in the conclusion and 

implementation of provisional arrangements particularly with regard to joint exploration 

and utilization of natural resources.219 Media portrayal of arrangements that have been 

concluded or under discussion influences the public to a large extent. As in the case of 

216 Ibid 
217 1987 Philippine Constitution, Article XII, Section 2 
218 Bayan Muna Party-List, “Hasten Case Declaring JMSU Unconstitutional – Bayan Muna”, 29 May 2014. Available 
from http://www.bayanmuna.net/content/bayan-muna-sc-hasten-case-declaring-jmsu-unconstitutional 
219 Ibid 
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the JMSU, stoked nationalist sentiments ultimately pressured the government to 

suspend participation in the agreement. Although the JMSU was also tainted by other 

internal political issues, the Filipino public consequently has been more watchful on any 

discussions related to the West Philippine Sea. In fact, compared to the previous 

administration that concluded the JMSU, the Aquino administration has taken a 

relatively more staunch policy that joint development in the West Philippine Sea should 

only be conducted under Philippine laws. Responding to China’s offer for joint 

development, President Aquino stated that he has no objections on the proposal, but “if 

it is in the Philippines’ exclusive economic zone, then China has to conform to the 

country’s laws”.220 

 

Another lesson that can be gathered from the JMSU is the importance that joint 

development arrangements are perceived as fair and equal to all parties involved. 

Provisions such as “equal representation on Joint Authorities and equal sharing of 

revenue will play a considerable role in demonstrating that a joint development 

arrangement is a ‘win-win’ situation for the parties concerned”.221  It could therefore 

pose a challenge for the Philippine government to conclude succeeding joint 

development arrangements that are both in compliance with its Constitution and fair to 

other claimant parties, particularly with regard to taking into consideration the interests 

of third states in a disputed area and observing the 60-40 rule when there are more than 

two parties involved in negotiations. Another point to be considered by the Philippines in 

terms of possible joint fishing arrangements is the provision in the Constitution that 

provides that “The State shall protect the nation’s marine wealth in its archipelagic 

waters, territorial sea, and exclusive economic zone, and reserve its use and enjoyment 

exclusively to Filipino citizens.”222 These issues will be dealt with more thoroughly in the 

next chapter of this paper. 

 

220 JC Bello Ruiz and Ben Rosario, “Aquino open to PH-China dev’t of disputed sea”, Manila Bulletin, 24 September 
2014. Available from http://www.mb.com.ph/aquino-open-to-joint-ph-china-devt-of-disputed-sea/ 
221 Robert Beckman, et al. op cit. (2013) 
222 1987 Philippine Constitution, Article XII, Section 2, para 2 
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The success or failure of provisional arrangements also depends on the status of 

relations among the parties concerned. It could be easier to conclude co-operative 

arrangements when states are in a period of good bilateral relations. For example, 

China and Vietnam successfully concluded their Agreement in the Gulf of Tonkin 

following progressive improvement in bilateral ties after the normalization of diplomatic 

relations in 1991.223 Both the JOMSRE and JMSU were also concluded during the 

period of relatively harmonious relationships among China, the Philippines, and 

Vietnam. In fact, it was during the conclusion of the JMSU where Philippines- China 

relations were considered to be in the “golden age”.224 

 

Conversely, the initiative to enter into discussions to establish a co-operative 

arrangement may not be likely when relations are turbulent. For example, it took 

Malaysia and Thailand eleven years to move forward from an agreement in principle to 

the conclusion of their 1979/ 1990 Agreement. The long delay can be attributed to the 

“downturn in bilateral relations as a result of factors entirely unrelated to the 

development of seabed hydrocarbons and in particular fisheries issues”225. 

 

It does not mean, however, that it is entirely impossible to conclude provisional 

arrangements when there are irritants in diplomatic relations. It has to be noted that 

provisional arrangements can also contribute in reducing tension, as they have “the 

added advantage that they are an overtly co-operative rather than confrontational 

mechanism for addressing an inter-State dispute”.226 Moreover, the added value of 

provisional arrangements is that they are without prejudice to any of the party’s claims. 

It is a mechanism to promote resource-sharing until final settlement is determined.227 

Thus, the resulting agreement can be considered as mutually beneficial for all parties 

involved and can even foster the improvement of relations in both sides. For example, 

both the 1974 Japan-South Korea Agreement and the 2008 China-Japan Agreement 

223 Robert Beckman, et al. op cit. (2013) 
224 Ian Storey, Southeast Asia and the Rise of China: The Search for Security, (Oxon, Routledge, 2011)  
225 Robert Beckman, et al. op cit. (2013) 
226 Ibid. 
227 Zou Keyuan, “Joint Development in the South China Sea: A New Approach”, The International Journal of Marine 
and Coastal Law (2006) 
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were preceded by increasing tension, nationalistic rhetoric and military clashes at sea. 

Despite the absence of significant oil and gas discoveries in the 1974 Japan-South 

Korea Agreement, and the lack of implementation for the 2008 China-Japan Agreement, 

the agreements contributed in diffusing the tension at that time.228 

 

Despite the potential role of provisional arrangements in facilitating good relations 

among states and serving as confidence building measures in their own right, they still 

“should not be perceived as some kind of panacea or magical antidote to inherently 

acrimonious relations”.229 As Stormont and Townsend-Gault put it,  

 

The conclusion of any joint development arrangement, in the 
absence of appropriate level of consent between the parties, is 
merely redrafting the problem and possibly complicating it 
further.230 

 
 
There are indeed many factors that can affect the conclusion and implementation of 

provisional arrangements. While some circumstances may change, the lessons learned 

from JOMSRE and JMSU arguably are still very relevant in the current situation in the 

South China Sea. These issues and challenges, however, may also present 

themselves as opportunities to move forward in ways that can satisfy national interests 

while also promoting regional peace and stability. 

 

 

 

 

 

 

 

 

228 Robert Beckman, et al. op cit. (2013) 
229 Ibid 
230 William Stormont and Ian Townsend- Gault, “Offshore Petroleum Joint Development Arrangements: Functional 
Instrument? Compromise? Obligation?” in Gerald Blake, et al., eds., The Peaceful Management of Transboundary 
Resources, (London, Graham & Trotman, 1995)  

72 
 

                                                           



Chapter 4 

Prospects for Provisional Arrangements in the South China Sea Post- Arbitration 
 

The decision of the Arbitral Tribunal dealing with the Philippines case against China in 

the South China Sea that it has jurisdiction to determine the status of certain maritime 

features in the area and the maritime entitlements they are capable of generating was 

a positive development toward the identification of the extent of the geographical area 

of dispute. Moreover, by considering the merits of China’s claims to historic rights in the 

South China Sea, and whether it is covered by the exclusion from jurisdiction of 

“historic bays or titles”, the Tribunal can answer the question if this claim is a valid one 

under international law. 

 

It is quite unrealistic, however, to discuss post-arbitration scenarios without first 

considering the issue of compliance. In an international system that is governed by 

anarchy and where there are no enforcement mechanism or agreed upon sanctions to 

ensure conformity with international law231, compliance with the ruling of the court 

could be an immediate challenge especially when one party to the dispute does not 

participate in the legal proceedings, as in the current arbitration case on the South 

China Sea.   

 

The Chinese Ministry of Foreign Affairs released a statement following the Award on 

Jurisdiction and Admissibility of the South China Arbitration that the ruling of the 

Tribunal is “null and void, and has no binding effect on China”232. It further stated that 

“The Philippines' attempt to negate China's territorial sovereignty and maritime rights 

and interests in the South China Sea through arbitral proceeding will lead to 

231 Kenneth Waltz, Theory of International Politics, (USA, McGraw- Hill, 1979) 
232 Ministry of Foreign Affairs of the People’s Republic of China, “Statement of the Ministry of Foreign Affairs of the 
People’s Republic of China on the Award on Jurisdiction and Admissibility of the South China Sea Arbitration by the 
Arbitral Tribunal Established at the Request of the Republic of the Philippines”, 30 October 2015. Available from 
http://www.fmprc.gov.cn/mfa_eng/zxxx_662805/t1310474.shtml  
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nothing”.233 These statements gave the indication that China does not intend to abide 

to any ruling by the court, and that it will continue its practices in the South China Sea. 

 

China, however, is not the first country to resist the jurisdiction of an international court. 

For example, in the Fisheries Jurisdiction case between the United Kingdom and 

Iceland, UK requested the International Court of Justice for provisional measures 

against Iceland’s extension of an exclusive fishing zone 50 miles from its coast, where 

it enforced its regulations against UK fishing vessels that had fished in the zone. 

Iceland did not make any appearance during the proceedings, and did not consider the 

order of the Court binding on her that allowed UK vessels to continue fishing in the 

area although with a limited annual catch of 170,000 tonnes.234 Iceland continued 

enforcing her regulations against UK fishing boats which made incidents between them 

more frequent. An interim arrangement eventually was concluded between the two 

parties that “regulated British fishing in the 50- mile zone for a period of two years 

reducing the annual British catch limit to 130,000 tonnes”235. The quantitative restriction 

of the resulting agreement arguably is not very far from the limitation set by Court. 

Thus, while the ruling was not fully observed, it might have served as the primary basis 

in reaching for a compromise between the UK and Iceland. 

 

Another similar and relatively more recent case was the one between the Netherlands 

and Russia concerning the arrest and detention of Netherland’s vessel Arctic Sunrise in 

Russia’s exclusive economic zone. The arrest happened following the attempt of 

Greenpeace activists on board the Arctic Sunrise to access an oil rig that was 

authorized by Russia to operate in its exclusive economic zone. Netherlands 

commenced an arbitration arguing that the vessel was conducting freedom of 

navigation during the arrest, and only the flag state was entitled to take enforcement 

action. The International Tribunal on the Law of the Sea ruled as a provisional measure 

that Russia should immediately release the vessel and all detained persons, and post a 

233 Ibid 
234 Fisheries Jurisdiction (United Kingdom of Great Britain and Northern Ireland v. Iceland), Interim Protection, 
Order of 17 August 1972, I.C.J. Reports 1972, p. 12 
235 Rudolf Bernhardt, Decisions of International Courts and Tribunals and International Arbitrations, (Netherlands, 
North Holland Publishing Company, 1981) 
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€ 3,600,000 bond to Netherlands. Russia, on the other hand, did not accept the 

arbitration procedure and the ruling of the court.236 Greenpeace held protests in various 

cities around the world to rally support for the release of the 28 activists and 2 

journalists held by Russia. Despite initial opposition, Russia eventually released the 

detainees and its investigative committee annulled the arrest of the ship.237 

 

Despite the absence of a mechanism that can police the implementation of the law 

similar to national governments, it has been observed that there are soft means of 

enforcing compliance with the decision of international courts such as using the 

magnitude of reputational loss resulting from violations of law.238 Reputation refers to 

both the “extent to which a state is considered to be an honourable member of the 

international community, and the degree to which a state reliably upholds its 

international commitments”.239 Compliance in order to maintain a reputation is based 

on the premise that, 

 

States normally want to look good in the community of nations. They 
want to be seen as law abiding. Technology is continuing to have an 
accelerating impact on international law-making and law enforcement. 
A serious misdeed of a state can be world news and a focus not only 
for comment and actions by other states but also by civil society. This 
is a potent power in enforcement of the few decisions which are not 
complied with.240 

 

Reputational costs of non-compliance and the importance of maintaining an image as a 

responsible member of the international community especially when a country is a party 

to an agreement may put a pressure on states to adhere to a decision by the court. A 

major reason why states keep their commitments “is because they fear that any 

evidence of unreliability will damage their current cooperative relationships and lead 

236 The “Arctic Sunrise” Case (Kingdom of the Netherlands v. Russian Federation), Provisional Measures, Order of 22 
November 2013 at paragraphs 95-96 
237 John Vidal, “Arctic 30: Russia releases Greenpeace ship”, The Guardian, 6 June 2014 
238 George Downs and Michael Jones, “Reputation, Compliance, and International Law”, Journal of Legal Studies, 
Vol XXXI (January 2002) 
239 Ibid. 
240 Joseph Since Warioba, “Monitoring Compliance with and Enforcement of Binding Decisions of International 
Courts”, in Max Planck Yearbook of United Nations Law, J.A. Frowein and R. Wolfrum, eds. (Netherlands, Kluwer 
Law International, 2001) 
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other states to reduce their willingness to enter into future agreements”241. Although it 

was not known to what extent did reputational costs of non-compliance influenced the 

decision of Iceland and Russia, the semblance of conformity to the court’s ruling in 

these cases despite initial resistance is still worth noting. 

In a state’s analysis of costs and benefits, however, it cannot always be concluded that 

maintaining a good image in the international community can trump over other issues 

such as territorial integrity, for instance. In a sensitive issue such as this, compliance 

may be even more difficult to achieve. Hence, the challenge especially for the appearing 

party is to make sure that the court ruling is not be fully ignored, at the very least. On 

the case of China in the current litigation process, its preference for direct negotiations 

can still be pursued post-arbitration. The ruling of the Tribunal can be useful in 

facilitating the conclusion of provisional arrangements through diplomatic means, as in 

the case of Iceland and the UK. 

Post-arbitration scenarios may include a potentially complex layer of overlapping claims 

particularly in the West Philippine Sea. First, if the Tribunal finds that some of the 

specified features in the disputed South China Sea are “islands” and are entitled to an 

exclusive economic zone (EEZ) and continental shelf under Article 121, it results in at 

least two areas of potential overlapping claims: one is the overlapping EEZ and 

continental shelf between the islands themselves especially in the Spratlys where they 

are located geographically close to one another, and the other one is the area between 

the maritime zones of these islands and the EEZ and continental shelf generated from 

the Philippine mainland. On the other hand, if the Tribunal classifies these features as 

“rocks”, there are still the potentially overlapping claims of territorial sea between them 

in the area of the Spratlys. Another potential overlap is between these features’ 

territorial seas and the EEZ and continental shelf of the Philippine mainland.242 Third, if 

the Tribunal rules that the validity of China’s historic rights claim in the South China Sea 

by virtue of the “nine-dash line” are covered by the exclusion from jurisdiction of “historic 

241 George Downs and Michael Jones, op cit. (2002) 
242 Robert Beckman, et al. “Factors conducive to joint development in Asia – Lessons learned for the South China 
Sea” in Beyond Territorial Disputes in the South China Sea: Legal Frameworks for the Joint Development of 
Hydrocarbon Resources, Robert Beckman, et al. eds. (United Kingdom, Edward Elgar, 2013) 
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bays or titles” under Article 298 of the LOSC, then the status quo ante will be upheld 

and China’s “nine-dash line” will continue to overlap to a large extent to the Philippines’ 

exclusive economic zone and to the potential maritime zones that the features in the 

South China may generate. Alternately, if the Tribunal rules that China’s “nine-dash line” 

claim in the South China Sea cannot be considered a claim to historic bays and titles, 

then the focus for potential overlapping maritime claims will be limited to those 

generated from the features and the mainland coast. 

As the Philippines and China will still have to eventually make an effort to enter into 

negotiations for provisional arrangements in the West Philippine Sea in accordance 

with their obligation under Articles 74/83 paragraph 3 of the LOSC243, this section 

focuses on possible options for provisional arrangements (I) if the areas of overlapping 

maritime claims are limited to the territorial sea generated by the disputed features, and 

(II) if the areas of overlap are beyond 12 nm as a result of the features being entitled to 

a full effect and if the nine-dash line is considered a valid claim. It also attempts to 

address the issues and challenges that were raised from previous co-operation 

arrangements in the South China Sea.  

 

I.  Areas of overlapping maritime claims limited to the territorial sea 
surrounding the disputed features 

 

The disputed areas in the South China Sea can be limited to a 12 nm belt of territorial 

sea if Scarborough Shoal and the features located in the Spratly Islands that include 

Mischief Reef, Second Thomas Shoal, Subi Reef, Gaven Reef, McKennan Reef, 

Johnson Reef, Cuarteron Reef, and Fiery Cross Reef will be classified by the Tribunal 

as rocks under Article 121 of the LOSC that would not generate an EEZ and 

continental shelf of their own. The only area where disputing parties could claim any 

243 Article 74/83 (3) provides that pending agreement on delimitation, “the States concerned, in a spirit of 
understanding and cooperation, shall make every effort to enter into provisional arrangements of a practical 
nature and, during this transitional period, not to jeopardize or hamper the reaching of the final agreement. Such 
arrangements shall be without prejudice to the final delimitation” 
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rights would be the 12 nm territorial sea surrounding these features.244 This is also the 

potential scenario provided that no other feature that was not subject to the present 

arbitration case can be considered an island that can be entitled a full effect, as only 

the legal status of Chinese-controlled features were submitted for the determination of 

the court.  

 

China is currently occupying the features that are among the smallest ones in the 

Spratly Island Group, while the twelve largest naturally-formed features in the disputed 

area are occupied by the other claimants. One of which is Itu Aba that is administered 

by Taiwan, which is also the only feature reported to have a source of fresh water. The 

Philippines occupies the other five largest features which includes Northeast Cay, Thitu 

Island, West York Island, Loaita Island, and Nanshan Island. The remaining six 

features consisting of Southwest Cay, Sand Cay, Namyit Island, Sin Cowe Island, 

Amboyna Cay, and Spratly Island are occupied by Vietnam.245  

 

Fisheries are arguably the most important resource in the waters adjacent the Spratly 

Islands and Scarborough Shoal, as a number of fishing vessels of disputing parties 

have been operating in this area. The Spratly Islands, in particular, are a “large area of 

some 600 coral reefs, islands, rocks and shoals”246. It serves as a spawning ground for 

tuna, mackerel, scads, and coral fish stocks, and a nesting site for seabirds, turtles, and 

other endangered species. The Spratlys has also been an important area for the 

migration of yellow fin tuna.247 Consistent with the findings of the Joint Oceanographic 

and Marine Scientific Research Expedition (JOMSRE) as discussed in Chapter 3 of this 

paper, the marine ecology of Spratlys is important for the larval supply in surrounding 

areas of the South China Sea.248 

 

244 Robert Beckman and Clive Schofield, “Defining EEZ Claims from Islands: A potential South China Sea change”, 
International Journal of Marine and Coastal Law, Vol. 29, No. 2 (2014) 
245 Ibid. 
246 Brian Morton, The Marine Biology of the South China Sea III: Proceedings of the Third International Conference 
on the Marine Biology of the South China Sea” (Hong Kong, Hong Kong University Press, 1998) 
247 Mark Valencia, Jon Van Dyke, and Noel Ludwig, Sharing the Resources of the South China Sea, (Honolulu, 
University of Hawai’i Press, 1997) 
248 Angel Alacala, ed., op cit. (2008) 
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Scarborough Shoal, similarly, is a rich fishing ground where giant clams can be found. It 

was also noted as a source of pearls with excellent quality in early 19th century 

records.249 In its Memorial submitted to the Arbitral Tribunal, the Philippines argued that 

Filipinos has been exercising traditional fishing rights including in the waters within 12 

nm from Scarborough Shoal, owing to its proximity to the coastal towns of Masinloc, 

Zambales and other areas of Southwest Luzon.250 China, on the other hand, also 

argues that its fishermen have engaged in fishery activities in Scarborough Shoal for 

generations and that it has also served as a safe haven for Chinese navigating in the 

South China Sea.251 

 

Fishery resources, therefore, is an area where an interim arrangement can be 

concluded between the Philippines and China especially in the Scarborough Shoal. Its 

desirability in specific areas in the Spratys, however, needs further study taking into 

account the effect of the construction of artificial islands on fishery resources within 12 

nm. This is based on the expressed view of marine scientists that dredging activities in 

the Spratlys for the construction of artificial islands destroys reefs, and without reefs, 

fishes would disappear.252 

 

One option for provisional fishery arrangements in the West Philippine Sea is to have a 

joint zone for equal fishing rights within the territorial sea, similar to the arrangement of 

Iran and Sharjah in the waters around the disputed Abu Musa Island253, as discussed 

in Chapter 2 of this paper. A factor that needs to be examined in considering the 

viability of this type of arrangement, however, is that Iran and Sharjah also agreed in 

their 1971 Memorandum of Understanding that both of them will have an established 

249 Lowell Bautista, “The Philippine claim to Bajo de Masinloc in the context of the South China Sea dispute”, 
Journal of East Asia and International Law, Vol. 6, No.2 (2013) 
250 In the Matter of Arbitration before an Arbitral Tribunal Constituted Under Annex VII to the 1982 United Nations 
Convention on the Law of the Sea (The Republic of the Philippines v People’s Republic of China) (Award on 
Jurisdiction and Admissibility) (Permanent Court of Arbitration, 29 October 2015) 
251 Embassy of the People’s Republic of China in the Republic of the Philippines, “Ten Questions Regarding 
Huangyan Island”, 15 June 2012, Available from http://ph.chineseembassy.org/eng/xwfb/t941672.htm  
252 Will Englund, “Beijing’s power play in the South China Sea may be killing coral reefs”, Washington Post, 12 May 
2015 
253 Memorandum of Understanding Between Iran and Sharjah, November 1971 
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presence in the area254, which is not the case in the West Philippine Sea. Since the 

disputed features under question are currently under control by only one party, it could 

be used as a bargaining chip for a less than equal term of arrangement.  

 

Another important factor to be considered is the decision of the Tribunal with regard to 

the granting of access to Filipino fishermen which the Philippines claims to have 

traditionally fished in the territorial sea of Scarborough Shoal.255 A favourable ruling by 

the Tribunal could mean that the Philippines can legally fish in the zone despite China’s 

presence in the area, and without the need for a prior determination of sovereignty. It 

does not mean, however, that an arrangement between the two parties is no longer 

desirable. In fact, it is arguably reasonable to conclude a fisheries arrangement 

regardless of a ruling in order to establish operating rules and procedures and 

coordination mechanisms to prevent incidents especially in an area where nationals of 

two states can operate.256 

 

Alternatively, disputing parties can decide not to conduct any activity within 12 nm from 

the features such as in the case of Japan and Taiwan around the Senkaku/ Diaoyutai 

Islands, as stipulated in their provisional Fisheries Agreement257 discussed in Chapter 

2. In particular, a moratorium on fishing activities in these waters can be jointly 

enforced similar with the arrangement between UK and Argentina in the waters 

surrounding the disputed Falkland Islands.258 It has to be remembered that in the view 

of accelerated depletion of marine resources, both the Philippines and China imposed 

separate fishing bans in the Scarborough Shoal amid the standoff in 2012. The 

unilateral fishing bans, however, were enforced only for a short period of time with 

neither party acknowledging the jurisdiction of the other.259 Hence, a joint agreement 

on moratorium can better contribute to the replenishment of fish stocks with the 

254 Ali A El-Hakim, op cit. (1979) 
255 In the Matter of Arbitration before an Arbitral Tribunal Constituted Under Annex VII to the 1982 United Nations 
Convention on the Law of the Sea (The Republic of the Philippines v People’s Republic of China) (Award on 
Jurisdiction and Admissibility) (Permanent Court of Arbitration, 29 October 2015) 
256 Leonardo Bernard, Research Fellow, Center for International Law, personal communication, 24 November 2015 
257 Tetsuo Kotani, op cit, (2015) 
258 Sun Pyo Kim, op cit. (2004) 
259 “Philippines and China to impose fishing bans amid standoff”, The Telegraph (United Kingdom), 14 May 2012 
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understanding that both countries will be committed to the agreement. The potential 

economic dislocation of fishermen depending on the area for their livelihood, however, 

needs to be considered in the event that parties decide for a prolonged period of no 

fishing activity. 

 

With regard to the area beyond the 12 nm territorial sea from the disputed features and 

which form part of the Philippines’ EEZ, the Philippines can exercise sovereign rights to 

explore and exploit living and non-living resources, and enforce jurisdiction with regard 

to the establishment and use of artificial islands, installations and structures, marine 

scientific research, and the protection and preservation of the marine environment.260 

What this means is that no other state can exercise such activities in these waters 

without the consent of the Philippines. Filipino fishermen can conduct their operations 

without interception from other states, and the Philippine government can also start 

bidding out exploration and exploitation contracts in Reed Bank, since the area does 

not overlap with the territorial sea of any of the features being claimed by other parties. 

The government can also guarantee safety of oil exploration vessels from intervention 

by foreign states. 

 

With regard to access to resources by other claimants in the Philippines’ EEZ, the 

LOSC provides that a coastal state can allow other states to harvest part of the surplus 

in its exclusive economic zone taking into account the need to minimize economic 

dislocation of States whose nationals have habitually fished in the zone.261 China, 

therefore, can request access for its nationals to the fishery surplus in the Philippines’ 

EEZ that are not subject to overlapping claims.262 The specific location, quotas, and 

restrictions can be arranged for further discussions by the parties involved. 

 
 
 

260 Based on the rights of the coastal state in its exclusive economic zone in accordance with Art. 56 of the Law of 
the Sea Convention 
261 1982 United Nations Convention on the Law of the Sea, Article 62, paragraph 3 
262 Robert Beckman and Clive Schofield, op cit, (2014) 
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II. Areas of overlapping maritime claims beyond 12 nm 
 
The maritime zones of the contested features in the South China Sea and the EEZ of 

the Philippine mainland will result in a large area of overlap if any of the disputed 

features would have the legal status of an island and be entitled to a full 200 nm 

exclusive economic zone. In similar cases, small islands located at a considerable 

distance offshore and opposite to mainland coasts are often given a reduced effect 

because of the great disparity in the length of relevant coastlines.263 A reduced effect is 

achieved when a strict equidistance line is initially drawn between the mainland coast 

and the offshore island, and subsequently adjusted to achieve an equitable result.264 

The boundary line is usually drawn closer to the smaller island to give more maritime 

area relatively proportionate to the size of the mainland coast. While there is no 

definitive formula for the application of a reduced effect, the Libya v. Malta, and Jan 

Mayen cases were instances where this method was applied.265 

 
In the case of the South China Sea, scholars have proposed that a full effect can be 

given to the islands in the direction of the open sea and apply the median line principle 

between the island and the coasts of the surrounding littoral states.266 The use of the 

equidistance line as the first step in determining the boundary even for a provisional 

arrangement is considered a good faith claim that is in accordance with the LOSC and 

international law. It also highlights that the equidistance line is almost always the 

starting point for court or tribunals in actual maritime boundary delimitation.267 

 

The use of the equidistance line, however, may not be applicable when taking into 

consideration the nine-dash line for several reasons. First, it encompasses 

approximately 2,000,000 square kilometres of maritime space, constituting a significant 

263 Myron H. Nordquist, John Norton Moore, Alfred H.A. Soons, and Hak-So Kim, eds., The Law of the Sea 
Convention: US Accession and Globalization, (Leiden, Koninklijke Brill, 2012) 
264 Leonardo Bernard, “The Role of Island on Maritime Boundaries Delimitation: A Look at the Recent Decision of 
ITLOS”, paper presented at the International Conference for the Anniversary of Signature of the United Nations 
Convention on the Law of the Sea, Qingdao, China, 22-24 November 2012 
265 Myron H. Nordquist, John Norton Moore, Alfred H.A. Soons, and Hak-So Kim, eds. Op cit, (2012) 
266 Robert Beckman and Clive Schofield, op cit, (2014) 
267 Ibid 
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portion of the entire South China Sea. Second, the nine dashes that encircle the 

islands, waters, and other features of the South China Sea do not have geographical 

coordinates and are not equally distributed or separated from one another. Third, they 

are generally closer to the coasts of the surrounding states than to the disputed 

offshore islands in the South China Sea.268 For instance, the Philippines claimed that 

“in the east, the ‘nine dash line’ depicted in China’s letter is less than 50M off the 

Philippine Island of Luzon. In the southeast, it is within 30M from Palawan. In both 

respects, it cuts through – and cuts off – the Philippines’ 200M exclusive economic 

zone and continental shelf”.269 This means that the neighbouring states would barely 

have an EEZ if the equidistance principle is to be applied between the dash line and 

the mainland coast. Moreover, it has also been estimated that eighty percent of the 

Philippines EEZ facing the West Philippine Sea overlaps with China’s nine-dash line.270 

Hence, unlike in the situation where the overlapping maritime zones were generated 

from the land features in the South China Sea, there may be no precedent in state 

practice for a standard or a mechanism that can be utilized for the purpose of drawing 

the boundary or identifying the geographic location for provisional arrangement with 

regard to the nine-dash line, in the event that the Tribunal would recognize it a valid 

claim under international law. 

 

The practice of states in areas where a significant portion of maritime zones overlap in 

addition to disputes over offshore territories provide a useful reference in managing 

disputes especially with regard to living and non-living resources, maritime security, 

marine environment protection, seismic survey, and marine scientific research. 

 

 

 

268 United States, Office of Ocean and Polar Affairs, Bureau of Oceans and International Environmental and 
Scientific Affairs, US Department of State, China: Maritime Claims in the South China Sea, Limits in the Seas No. 143 
(Washington, December 2014), Available from http://www.state.gov/e/oes/ocns/opa/c16065.htm. 
269 Republic of the Philippines, Department of Foreign Affairs Manila, “Notification and Statement of Claim”, 22 
January 2013, Available from http://www.dfa.gov.ph/index.php/newsroom/unclos 
270 Antonio Carpio, Senior Associate Justice of the Supreme Court, in his lecture at the Banyan Tree Leadership 
Forum. Washington, 5 October 2015 
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Fisheries 
 

Probably one of the biggest challenges in concluding a provisional arrangement in the 

West Philippine Sea is the provision in the Philippine Constitution that reserves the use 

and enjoyment of marine wealth in the archipelagic waters, territorial sea, and exclusive 

economic zone exclusively to Filipino citizens.271 This means that “joint fishing 

arrangements are possible only if they do not involve extraction/exploitation of fisheries, 

due to the 100% reservation”.272 In this case, an interim arrangement on fishing 

activities in the West Philippine Sea may only be limited to a moratorium and the 

protection and preservation of marine resources. One major issue that can be raised 

here, however, is that foreign states would not respect Philippine domestic laws 

especially if they claim the same rights under international law to exploit the marine 

resources in a particular area.273 Hence, it is most likely that nationals of other claimant 

parties will continue their fishing activities especially considering the competition over 

resources in the West Philippine Sea. The complexity of this situation makes it highly 

imperative for the Philippine government to explore ways in dealing with the issue of 

joint utilization of resources in disputed maritime areas without violating the Constitution.  

 

Different approaches for the exploitation of marine living resources can be taken into 

account if such an arrangement can be pursued. One option that may merit 

consideration for a provisional arrangement in the West Philippine Sea which is also 

consistent with the aforementioned proposal on the use of the median line is the 

practice of Japan and the USSR in the water surrounding the disputed Kuril Islands. As 

discussed in Chapter 2 of this paper, Japanese fishermen recognized a de facto 

boundary and conducted activities not beyond the equidistance line between the Kuril 

Islands/ Northern territories and the Japanese islands.274 The median line was a useful 

starting point until such time that the disputing parties felt more comfortable to conclude 

271 1987 Philippine Constitution, Article XII, Section 2, Paragraph 2 
272 Professor Jay Batongbacal, Director, UP Institute for Maritime Affairs & Law of the Sea, personal 
communication, 16 October 2015 
273 According to Art. 27 of the Vienna Convention on the Law of Treaties, May 23, 1969, “A party may not invoke 
the provisions of its internal law as justification for its failure to perform a treaty”. This means that neither a 
Constitutional mandate nor the enactment of a statute provides an excuse for a treaty violation. 
274 Alex Oude Elferink, op cit. (1994) 
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an arrangement in the waters closer to the disputed territory. Thus, the succeeding 

arrangement between Russia and Japan eventually allowed access for Japanese 

fishing boats in the territorial waters of the four Northern Islands. They also agreed on a 

mechanism to jointly decide upon fishery quotas and fees without prejudice to territorial 

claims.275 

  

Another possible arrangement is similar to the fishing zone concluded by Japan and 

South Korea in their overlapping maritime zones including the waters surrounding Dok-

do/ Takeshima Islands where they agreed to cooperate with each other for rational 

conservation and management, and optimum utilization of marine living resources.276 

The Philippine government may also take after the approach used by the Korean 

government in informing its public that the established Joint Committee for the East 

Sea can only make recommendations with regard to the conservation and 

management of living resources, without undermining in any way its claims over the 

islands.277 This strategy could be particularly useful especially in a sensitive issue such 

as the West Philippine Sea that has the tendency to evoke nationalistic sentiments. 

 

Another option is a joint fishing agreement in the overlapping maritime area beyond the 

territorial sea of the disputed feature such as in the case of Japan and Taiwan in the 

Senkaku / Diaoyutai Islands where flag state law would apply.278 There may also be 

areas in the West Philippine Sea that can be considered a special cooperation zone 

within the joint fishing zone, in which more specific regulations in terms of fishing 

operations or preservation of the marine resources can be agreed upon. This type of 

arrangement may be applicable in areas with higher concentration of fishing activities, 

or the presence of endangered species. 

 

 

275 Roger Smith, op cit. (2015) 
276 Agreement on Fisheries between the Republic of Korea and Japan of 1999, Article 10 
277 Sun Pyo Kim, op. cit. (2004) 
278 Ministry of Foreign Affairs, Republic of China (Taiwan), op cit. (2013) 
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Oil and gas resources 
 

Majority of the current oil reserves in the region are located in the shallow water basins 

near the coasts of countries bordering the South China Sea. While industry studies 

suggest that the Spratly Islands have no proved or probable oil reserves, the 

surrounding areas are estimated to contain economically viable deposits especially in 

Reed Bank that can amount to as much as 2.5 billion barrels of oil and 26 trillion cubic 

feet of natural gas.279 The Reed Bank is located at the northeast end of the Spratlys, 

which is claimed by China, Taiwan, and Vietnam. The Philippines also claims that 

Reed Bank is part of its legal continental shelf as it is only 85 nm from the nearest 

coast of Palawan.280  

 

If the features in the Spratlys were to be given a full effect, the area of overlapping 

claim would include a significant portion the Philippines’ exclusive economic zone. If 

this area is to be subject to a joint development regime as a form of a provisional 

arrangement under Article 74/83 paragraph 3 of the LOSC, the Philippines has to 

carefully explore its options in order to avoid the issues raised against the previous 

Joint Marine Seismic Undertaking (JMSU). In particular are the provisions in the 

Philippine Constitution which states that exploration, development, and utilization of 

natural resources shall be under the full control and supervision of the State, and that 

there should be at least 60 percent Filipino ownership in cases of joint venture.281 

Another point to consider is the interpretation of para. 4 of Art XII, s. 2 in the 

Constitution which allows the President to “enter into agreements with foreign-owned 

corporations involving either technical or financial assistance for large-scale 

exploration, development, and utilization of minerals, petroleum, and other mineral oils 

according to the general terms and conditions provided by law, based on real 

contributions to the economic growth and general welfare of the country”.282 

279 US Energy Information Administration, “South China Sea: International Energy Data and Analysis”, 7 February 
2013, http://www.eia.gov/beta/international/regions-topics.cfm?RegionTopicID=SCS  
280 Albert del Rosario, Philippines Secretary of Foreign Affairs, “Philippine Policy Response and Action”, statement 
to the Spratly Islands Forum, Ateneo de Manila University, 5 August 2011 
281 1987 Philippine Constitution, Article XII, Section 2, paragraph 2 
282 1987 Philippine Constitution, Article XII, Section 2, paragraph 4 
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One very useful case study regarding the involvement of a foreign corporation in the 

exploration, development, and utilization of minerals, petroleum, and other mineral 

oils owned by the State is the decision of the Supreme Court in the La Bugal B’laan vs. 

Ramos case. The petitioners challenged the constitutionality of the Financial and 

Technical Assistance Agreement (FTAA) executed by the Philippine government with 

Western Mining Corporation (Philippines), Inc. (WMCP) in 1995. During the signing of 

the agreement, WCMP was wholly owned by WMC Resources International Pty., Ltd., 

which was a wholly owned subsidiary of a publicly listed major Australian mining and 

exploration company, the Western Mining Corporation. The argument of the petitioners 

relevant to this study was that “FTAAs entered into by the government with foreign-

owned corporations are limited to agreements involving only technical and financial 

assistance”; and that “the foreign contractor was allegedly permitted by the FTAA in 

question to fully manage and control the mining operations and, therefore, to acquire 

‘beneficial ownership’ of our mineral resources”.283 

The Supreme Court ruled in December 2004 that the Constitution allowed the State to 

secure the assistance of foreign companies in large-scale exploration, development, 

and utilization of natural resources given the inadequacy of Filipino capital and 

technology, provided that the State maintains its right of full control and supervision of 

such undertaking.284 In response to the first argument by the petitioners, the court was 

of the view that the use of the word “involving” in par. 4 implies that it is not limited to 

financial or technical assistance, and so as to include the possibility of other related 

forms of assistance or activities. In addition, the resolution stated that if the intention of 

the drafters of the Constitution was to confine foreign assistance to only the financial 

and technical, “their language would certainly been so unmistakably restrictive and 

stringent as to leave no doubt in anyone’s mind about their true intent”.285 For instance, 

the Constitution could have had a provision explicitly stating that foreign corporations 

are absolutely prohibited to be involved in activities beyond financial and technical. 

283 La Bugal v. Ramos, G.R. No. 1278821, 27 January 2004, http://www.supremecourt.gov.ph/ 
284 Ibid. 
285 La Bugal v. Ramos, G.R. No. 1278821, 1 December 2004, http://www.supremecourt.gov.ph/ 
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As regards to the argument that the FTAA vested to the foreign corporation full control 

and supervision over the resources to the exclusion of the government, the court stated 

that, 

the concept of control adopted in Section 2 of Article XII must be taken to 
mean less than dictatorial, all-encompassing control; but nevertheless 
sufficient to give the State the power to direct, restrain, regulate and 
govern the affairs of the extractive enterprises. Control by the State may 
be on a macro level, through the establishment of policies, guidelines, 
regulations, industry standards and similar measures that would enable 
the government to control the conduct of affairs in various enterprises and 
restrain activities deemed not desirable or beneficial.286 

Moreover, the court also found that the provisions of the FTAA proved that the 

government has effective overall direction and control of the mining operations, 

including marketing and product pricing, and that the contractor’s work programs and 

budget are subject for review and approval.287 

Current service contracts by the government also imply that the application of the 60/40 

minimum equity requirement is not absolute. The Malampaya Deep Water Gas-to-

Power project, for instance, is a joint undertaking by the Philippine government and the 

private sector composed of Shell Philippines Exploration B.V (SPEX) that holds 45 

percent of shares, Chevron Texaco that holds the other 45 percent, and the Philippine 

National Oil Company-Exploration Corporation that holds the remaining 10 percent 

share.288 SPEX is the exploration unit in the Philippines of the transnational corporation 

Royal Dutch Shell, which is based in the United Kingdom and the Netherlands. Chevron 

Texaco, on the other hand, is an American corporation, and is the world’s fifth largest oil 

company in terms of revenues.289 Under the current service contract, 60 percent of the 

project’s net production goes to the government, and the rest goes to the contractor.290  

286 Ibid. 
287 Ibid. 
288 Malampaya, “Overview of Malampaya”, Available from http://malampaya.com/about/  
289 Arnold Padilla, “Service Contract Allows de Facto Foreign Control Over Malampaya”, 10 October 2005. Available 
from http://bulatlat.com/main/2005/10/10/service-contract-allows-de-facto-foreign-control-over-malampaya/  
290 Riza Olchondra, “Malampaya tax dispute goes to Singapore court”, 14 September 2015. Available from 
http://business.inquirer.net/199090/malampaya-tax-dispute-goes-to-singapore-court 
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It can be concluded from the abovementioned cases, therefore, that a similar 

undertaking may also be permissible at Reed Bank, or in any other area in the West 

Philippine Sea subject to overlapping claims, provided that the basic requirements 

under the Constitution are met. Moreover, “in an area of multiple interests, the 

Philippines only needs to ensure its own share, in the sense that all other parties can be 

lumped together as the second party to the agreement”.291 While this may raise the 

issue of fairness and equitability, it is to be noted that the Philippines had already 

granted concession to Forum Energy Philippines Corporation for the exploration of 

hydrocarbon resources in Reed Bank.292 If there is any similarity that can be drawn from 

other cases with unequal partitioning, the provisional arrangement between Senegal 

and Guinea-Bissau might be worth further study. In their joint development agreement, 

the resources of the continental shelf were shared by 85:15 ratio in favor of Senegal, 

based on the justification that exploration activity for prospective oil and gas has already 

been undertaken by Senegal in co-operation with an Irish oil company.293 

Marine Environment Protection 

The importance of the marine environment in the South China Sea cannot be 

overemphasized. As an identified large marine ecosystem, the area serves as the 

habitat for more than 2,500 species of marine fishes and 500 species of reef-building 

corals. The existence of diverse platform reefs and atolls in the Spratly Islands, in 

particular, also has significant contributions to regional biodiversity.294 

The environment of the South China Sea, however, has been under serious threat 

posed by the impact of various human activities which include the unsustainable 

exploitation of marine living resources and pollution of the aquatic environment, 

291 Professor Jay Batongbacal, Director, UP Institute for Maritime Affairs & Law of the Sea, personal 
communication, 16 October 2015 
292 Albert del Rosario, Philippines Secretary of Foreign Affairs, “Philippine Policy Response and Action”, statement 
to the Spratly Islands Forum, Ateneo de Manila University, 5 August 2011 
293 Sun Pyo Kim, op. cit. (2004) 
294 Wilkinson, C. et al., “South China Sea”, Global International Waters Assessment 54 (Sweden, United Nations 
Environment Programme, 2005) 
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resulting in habitat loss and degradation.295 Natural disasters and climate change have 

also been contributing to the deterioration of the marine environment. It has been 

estimated that 80 percent of the South China Sea’s coral reefs have been degraded, 

making them “the most threatened and damaged reefs in the world”.296 

Despite the existence of various intergovernmental platforms for marine environment 

protection in the East Asian Seas region including the South China Sea such as the 

Coordinating Body in the Seas of East Asia (COBSEA), and Partnerships in 

Environmental Management for the Seas of East Asia (PEMSEA), there are still gaps in 

the existing frameworks that need to be addressed. While these programs have 

significantly contributed in the facilitation of interagency and multi-sectoral collaboration 

on the conservation and management of the marine and coastal environment, their 

mandate is primarily recommendatory in nature and the areas of implementation are 

near the coasts or are limited to those within accepted national jurisdictions. 

 

Enhanced cooperation for the protection of the marine environment is required in 

recognition of the current state of the marine environment in the South China Sea, and 

especially if fishing and extraction of hydrocarbon resources in the region are to be 

promoted. There has to be a recognition that the marine environment is not an infinite 

resource, and if states in the region turn to the sea to supply their economic 

requirements, all the more that their activities need to be sustainable. Disputing parties 

in the region may find utility in looking at the experience of the Caribbean in concluding 

a legally-binding framework for marine environment protection like the Cartagena 

Convention despite outstanding maritime and territorial disputes.297 Moreover, the 

previous proposal following the Joint Oceanographic Marine Scientific Research 

Expedition (JOMSRE) to transform parts of the disputed South China Sea into a marine 

peace park298 may also be worth revisiting as a form of provisional arrangement. 

295 Vu Hai Dang, Marine Protected Areas Network in the South China Sea; Charting a Course for Future Cooperation, 
(Leiden, Martinus Nijhoff Publishers, 2014) 
296 Ibid 
297 Convention for the Protection and Development of the Marine Environment of the Wider Caribbean Region, 
1983 
298 Angel Alacala, ed., op cit. (2008) 
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Maritime Security 
 

The sea can be a convenient venue for the conduct of illegal activity because the 

porosity of borders makes it more accessible to transport large quantities of goods, 

including contraband.299 As a semi-enclosed sea bordered by many small islands, 

smuggling and other various types of criminal activities have been a perennial problem 

in the South China Sea. For example, organized groups have been making money by 

avoiding excise tax on cigarettes and fuel across the border from Indonesia to Malaysia, 

and to the Philippines.300 Aside from smuggling of goods, illicit trafficking of people has 

also been prominent in the South China Sea, with “recorded incidents of people moving 

illegally from the Philippines, Vietnam, and Fujian province in southern China”.301 

Moreover, transit of small arms and light weapons have also been prominent in the 

Philippines and its waters, especially with the longstanding internal separatist 

movement in Mindanao and the existence of large arms industries. All these illegal 

activities at sea, when linked together, form part of a broad transnational crime that may 

include piracy and terrorism.302 

 

There are existing mechanisms in the region to combat piracy and other crimes at sea, 

such as the Regional Cooperation Agreement on Combating Piracy and Armed 

Robbery Against Ships in Asia (ReCAAP), and coordinated patrols among the 

Philippines, Indonesia, and Malaysia in the Sulu-Sulawesi Sea.303 As a provisional 

arrangement, the Philippines may also consider the expansion of joint patrols for 

maritime security operations in the West Philippine Sea to involve other claimant 

parties. 

 

Another critical issue in the West Philippine Sea is law enforcement operations.  With 

the intent of asserting sovereign rights and jurisdictions over disputed waters, there 

299 Keyuan Zou and Shicun Wu, eds., Non-Traditional Security Issues and the South China Sea: Shaping a New 
Framework for Cooperation, (England, Ashgate Publishing Limited, 2014) 
300 Ibid 
301 Keyuan Zou and Shicun Wu, eds., Maritime Security in the South China Sea: Regional Implications and 
International Cooperation, (England, Ashgate Publishing Limited, 2009) 
302 Ibid. 
303 Ibid. 
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have been an increasing involvement of coast guard vessels in “non-lethal yet robust 

forms of (naval) diplomacy” such as ramming, ‘shouldering’, targeting of radio and 

communication equipment and use of water cannons.304 Unlike the Code for Unplanned 

Encounters at Sea (CUES) that provides rules of engagement for naval vessels, there 

have been no similar mechanism in place applicable to the coast guard. Hence, a 

provisional agreement similar to the one concluded by the United Kingdom and 

Argentina that established an “interim reciprocal information and consultation system”, 

“safety measures for naval and air units when operating in proximity”, “maritime and air 

search and rescue”, and “safety of navigation” in the waters surrounding the disputed 

Falkland Islands305 may also be desirable in the West Philippine Sea. 

Seismic Survey and Marine Scientific Research 
 

The territorial and maritime disputes in the South China Sea result in many areas that 

are still undiscovered. In fact, even the amount of oil and natural gas reserves are 

based only on probable estimates due to under-exploration.306 The South China Sea, 

therefore, may still have greater economic and scientific potential. 

Chapter 2 of this paper presented the discussion on allowed unilateral activities in 

disputed areas, drawing from the Aegean Sea Continental Shelf case, Guyana v. 

Suriname case, and the dispute between Ghana and Côte d’Ivoire in the Atlantic 

Ocean. Scholars argued against drawing a firm conclusion that all seismic surveys 

qualify as a unilateral act that would not violate the obligation under paragraph 3 of 

Article 74 and 83 of the LOSC.307 Moreover, there has also been no jurisprudence with 

304 Alessio Patalano, Beyond the Gunboat Diplomacy: Rethinking Naval Diplomacy and Humanitarian Assistance Disaster Relief 
in East Asia,”The RUSI Journal, 160:2, p. 33.  
305 Joint Statement issued on behalf of Governments of the United Kingdom and Argentina at Madrid on 15 
February 1990, Available from http://fiassociation.com/shopimages/pdfs/5.%201990%20Joint%20British-
Argentine%20Statement%20on%20the%20Reestablishment%20of%20Diplomatic%20Relations.pdf  
306 US Energy Information Administration, “South China Sea: International Energy Data and Analysis”, 7 February 
2013, http://www.eia.gov/beta/international/regions-topics.cfm?RegionTopicID=SCS 
307 Youri Van Logchem, op cit. (2014) 
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regard to the type of marine scientific research that could be undertaken unilaterally in 

disputed areas.308  

The huge amount of financial and technical resources involved in seismic surveys and 

marine scientific research may serve as an added motivation for disputing parties to co-

operate instead of unilaterally undertaking such activities. When there is more clarity on 

the geographical area of dispute in the West Philippine Sea as determined by the 

Tribunal, there may be utility in reviving previous efforts on joint seismic undertaking 

and marine scientific research as forms of provisional arrangements. Otherwise, 

another rational approach could be the conclusion of an agreement indicating that such 

activities are allowed without the involvement of the other parties in order to ensure that 

such venture will not be construed as jeopardizing the reaching of a final agreement. 

 

In conclusion of this chapter, there are several advantages to pursuing discussions on 

provisional arrangements in the West Philippine Sea. First, they are entered into without 

prejudice to sovereignty claims over the islands or final boundary delimitation 

agreements between the islands and the mainland coasts.309 Second, they allow for 

burden sharing especially in issues that are transboundary in nature such as maritime 

security and marine environmental protection. Third, the main purpose of provisional 

arrangements is to benefit all parties to the dispute while at the same time avoiding the 

difficult issue regarding sovereignty. 

 

 

 

 

 

 

 

 

308 Sun Pyo Kim, op. cit. (2004) 
309 Robert Beckman and Clive Schofield, “Defining EEZ Claims from Islands: A potential South China Sea change”, 
International Journal of Marine and Coastal Law, Vol. 29, No. 2 (2014) 
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Conclusion 
 

In recognition that the final resolution of maritime disputes take time to be resolved as it 

is often conflated with other issues such as the assertion of historic rights, the presence 

of islands, and the existence of disputes over sovereignty, the Law of the Sea 

Convention provided a mechanism that will allow disputing parties to continue to 

conduct activities in contested areas without prejudice to respective claims by virtue of 

paragraph 3 of Articles 74/83. The obligation of states in this provision is twofold: to 

make every effort to enter into agreements of a practical nature; and to not jeopardize or 

hamper the reaching of a final agreement. 

 

The disputing states in the South China Sea as parties to the LOSC are covered by this 

obligation. However, previous efforts at co-operation could not fully materialize because 

of disagreements on the geographical extent of dispute where Article 74/83 paragraph 3 

can apply. Hence, a determination of the Tribunal on the legality of historic claims, and 

the legal status and maritime entitlements of some of the disputed features in the South 

China Sea, particularly in the West Philippine Sea, can be considered a positive 

development in terms of having a legal and legitimate starting point for negotiations at 

least on provisional arrangements. Compliance with the ruling, however, is another 

issue especially in a case where the other party refuses to recognize the jurisdiction of 

the court. The bigger challenge is how to make the non-appearing party see the 

advantage of such ruling, and how it can also serve its interests. In some cases, the 

ruling of the court was useful in facilitating the conclusion of provisional arrangements 

through diplomatic means. 

 

One major advantage of establishing temporary arrangements pending the final 

resolution of a dispute is that states are able to benefit from resources in areas with 

overlapping claims while avoiding conflict. They are also able to retain control and 

appropriate responsibilities with regard to the management of the disputed area. The 

experience of several states with overlapping maritime zones in addition to their 

territorial disputes in concluding provisional arrangements on various ocean-related 
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activities proves that co-operation can be achieved regardless if bilateral relations have 

not always been harmonious. In fact, as these types of arrangements are intended to be 

mutually beneficial, they also foster the improvement of diplomatic relations in the 

process. It does not intend to conclude, however, that what worked in other disputed 

areas will also certainly work in the West Philippine Sea. Hence, the need to consider 

other factors unique to this case such as areas of common interest, the possible ruling 

of the Tribunal, and national laws that may hinder co-operation in certain types of 

arrangements. 

 

With regard to the conduct that will not jeopardize or hamper the reaching of a final 

agreement, an activity that would not cause a physical change to the marine 

environment served as the standard used by the court for allowed unilateral activities in 

the Guyana v. Suriname case. It proved to be inconclusive, however, when the court 

allowed unilateral oil exploitation in disputed waters under certain circumstances in the 

recent case between Ghana and Côte d’Ivoire, which again emphasized the 

distinctiveness of each maritime dispute that preclude the danger of generalization. 

In sum, the complexity of the situation in the West Philippine Sea requires the use of 

creative and practical approaches that will allow for the conduct of activities without 

generating suspicion or hostility from other claimant parties. The value of looking at how 

other states managed their disputes pending final settlement was to gain insights on 

what could be the best practices applicable to the West Philippine Sea. It hopefully 

widens the perspective on the combination of approaches that can be utilized in finding 

a way forward. 
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