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Coastal State Jurisdiction and ship source pollution: The International Law of the 

Sea Framework for Papua New Guinea Legislation. 

 

Chapter 1: Coastal State Jurisdiction under international law 

       1.1 - Introduction 

         The chapter 1 of this paper propose to undertake concerns first of all the 

framework under the United Nations Convention on the Law of the Sea 

(hereinafter UNCLOS Convention) Part XII for the protection and preservation of 

the marine environment from such pollution. In this regard, the chapter 1 will 

analyze the coastal State’s right to regulate and enforce ship source pollution 

under international law. 

         International law recognizes navigation as a freedom and a right of a flag 

State, yet limits in varying degrees the operation of vessels in the maritime areas 

of a coastal state.1 

           In the internal waters the coastal state enjoys sovereignty and foreign 

vessels enjoy in principle no right of navigation. They are subject to the 

jurisdiction of this State’s courts as well as its legislative and enforcement 

jurisdiction.2 

           Coastal States also claim authority over the territorial sea, generally 

characterized as sovereign. The jurisdiction extends specifically to exclusion or 

 
1 Dupuy, R.J.and Vignes, D.A. A Handbook on the Law of the Sea; Martinus Nijhoff Publishers (1991) at pp. 20 - 23 
2 Haijiang,Y. ‘Jurisdiction of the Coastal State over foreign Merchant Ships in Internal Waters and the Territorial 
Sea’ Springer Berlin – Heidelberg (2006) at pp. 10 - 17 
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regulation of passage by foreign vessels, to prescription and application of law to 

practically all activities within the area and to exclusive exploitation of resources. 

The major opposing claim on behalf of all States in the territorial sea is 

customarily expressed in terms of a right of innocent passage.3 

            Beyond the territorial sea all vessels enjoy, in principle, freedom of 

navigation. However, the coastal State has sovereign rights over the natural 

resources within the EEZ and jurisdiction with regard to the protection and 

preservation of the marine environment. 

             The following sections examine UNCLOS on various topical issues related 

to the environment in an attempt to create a comprehensive narrative. 

 

1.1.2 –‘Pollution’ under the Law of the Sea Convention 

 

                    Article 1 (4) of UNCLOS defines pollution as: [the introduction by 

man, directly or indirectly, of substances or energy into the marine 

environment, including estuaries, which results or is likely to result in such 

deleterious effects as harm to living resources and marine life, hazards to 

human health, hindrance to marine activities, including fishing and other 

legitimate uses of the sea, impairment of quality for use of sea water and 

reduction of amenities]4.  

                    1.1.2.1 - Environmental Considerations  

 
3 Agyebeng, K. ‘Theory in search of practice: “The right of Innocent Passage in the Territorial Sea” Cornell Law 
School (2005) at p. 7 - 8 
4  UNCLOS art 1 (4) 
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                     Although the United Nations Convention on the Law of the Sea       

(herein referred to as “UNCLOS”) is not an environmental treaty, it frequently 

addresses environmental concerns. In addition to having an entire section 

dedicated to the protection and preservation of the marine environment (Part 

XII), the treaty also contains numerous references to environmental duties 

and obligations throughout its many articles. The scattered placement of all of 

the environmental references makes it difficult at times to put together a 

comprehensive understanding of the duties of member States and the powers 

they are granted to enforce the various provisions. 

 

                 Section 1 of Part XII of UNCLOS sets the tone for a number of the 

environmental provisions laid out in the treaty. Part XII opens with Article 192: 

"States have an obligation to protect and preserve the marine environment." 

This is immediately followed by Article 193: "States have the sovereign right to 

exploit their natural resources pursuant to their environmental policies," 

[emphasis added]. Nations are then subsequently charged with creating 

national law to address various pollution issues and are supposed to employ 

"the best practicable means at their disposal and in accordance with their 

capabilities."5 Article 204 requires states to observe and evaluate the risks 

posed by pollution to the marine environment. In particular, nations are 

required to monitor the effects of any activities that they permit or actually 

engage in.6 

 

               1.1.2.2 - Pollution Prevention  
 

5 UNCLOS art 194 
6  UNCLOS art 204 
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                   Article 195 requires nations to "prevent, reduce and control 

pollution in the marine environment." Article 195 also prohibits nations from 

transferring pollution to another nation, either directly or indirectly, or from 

turning one type of pollution into another. The prohibition on changing one 

pollutant into another may have impacts on future carbon mitigation schemes 

such as water-column carbon sequestration or sub-seabed sequestration.  

Part XII of UNCLOS also encourages nations to participate in regional 

agreements related to the protection of the environment and establishes 

duties of nations to their regional counterparts7. Some of the duties that 

nations owe to other regional neighbors include the duty to notify of 

imminent danger to the marine environment from pollution or actual damage 

from pollution.8 Nations are encouraged to work together to form regional 

plans for the preservation of the marine environment as well as to develop 

contingency plans for responding to pollution incidents and coordinating with 

one another in data-sharing on regional marine pollution and establishing 

scientific criteria for the promulgation of regulations regarding marine 

pollution.9 

                         1.1.2.3 - Dumping at Sea  

                     Dumping is defined in Article 1 of UNCLOS as "any deliberate 

disposal of wastes or other matter from vessels, aircraft, platforms or other 

man-made structures at sea" or the disposal of the vessels, aircraft, platforms, 

 
7  UNCLOS art 197 and 201 
8  UNCLOS art 198 
9  UNCLOS art 199 
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or structure themselves at sea.10 UNCLOS makes an exemption for the 

disposal of wastes that are incidental to the normal operations of vessels, 

aircraft, etc.11 

                   Article 210 of UNCLOS specifically addresses the issue of dumping 

and requires nations to enact their own legislation on the issue. It’s paragraph 

6 requires that national laws and regulations be at least as effective as global 

rules and standards. These global rules and standards are articulated in the 

Convention on the Prevention of Marine Pollution by Dumping of Wastes and 

Other Matter, which was concluded in London in 1972, the year prior to the 

start of UNCLOS III.12 

                    Coastal nations are recognized as the only authority that can 

approve any dumping activities within their territorial seas, EEZs, or on their 

continental shelves.13 Nations are given the exclusive authority to authorize or 

deny such activities. Nations who authorize dumping activities are required to 

give consideration as to how other nations may be adversely affected by 

dumping activities in areas governed the local nation.14 

                 There are three ways in which anti-dumping measures can be 

enforced. The first means of enforcement is by a coastal nation, which has the 

right to enforce anti-dumping measures within its territorial sea, its EEZ, or its 

continental shelf. The second means of enforcement is enforcement by the 

Flag State, which may always enforce their own laws against any violator flying 

its flag regardless of where the offense occurs. The third and final means of 

 
10  UNCLOS art 1 (5) (a) 
11  UNCLOS art 1 (5) (b) (i) 
12  London Convention (1972) 
13  White, M.W.D, Marine pollution laws of the Australasian Region, Leichardt, N.S.W. Federation Press (2000) at 
p.16 
14  UNCLOS art 205 (5) 
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enforcing anti-dumping measures is enforcement by the third party, which 

would be a nation in which ships take on wastes within its territory. If multiple 

nations appear to have jurisdiction over an issue of dumping, only one is 

required to take on the individual case.15 

 

1.1.3 – Conclusion 

          The development of the global legal framework to preserve and protect 

the marine environment was among the key issues at the Third United 

Nations Conference on the Law of the Sea (hereinafter UNCLOS III) and the 

resultant UNCLOS Convention. Part XII sets out the general as well as more 

specific rules for protecting and preserving the marine environment, including 

the coastal State’s rights and duties to regulate vessel source pollution in its 

waters. 

1.2 -  Coastal State Legislative Jurisdiction over ship source pollution 

under the UNCLOS 

                  1.2.1 - Introduction 

         Jurisdiction may be defined as the power of a State to affect under 

international law the conduct of others, by measurers of regulation, 

adjudication or enforcement.16 This will in principle include any type of 

conduct. 

            Territorial jurisdiction gives a State full legal competence over activities 

taking place within its territory. It is the most traditional form of jurisdiction 
 

15  UNCLOS art 216 
16  Hakapaa, K. Marine Pollution in International Law: Material obligations and jurisdiction with special reference to 
the Third United Nations Conference on the Law of the Sea, Helsinki (1981) at p.151 



7 
 

and it is in principle unqualified. This was affirmed by the PCIJ in the Lotus 

Case whereby the Court held that: [the restrictions upon the independence of 

States cannot be presumed]17                     

          Additionally, territorial jurisdiction is exclusive. Other States have in 

principle no jurisdiction within another State’s territory. 

       The Chapter 1.2 of this Paper will look at the coastal State’s legislative 

jurisdiction to adopt laws to protect and preserve the marine environment in 

the internal waters, territorial seas and the exclusive economic zones (EEZ) as 

per provided for under the UNCLOS. 

1.2.2 - Coastal State legislative jurisdiction in internal waters 

 

            Foreign ships in the internal waters of a coastal State fall within the 

territorial jurisdiction of that coastal State. The internal waters of a coastal State 

are the sea on the landward side of the baselines from which a territorial sea is 

measured.18 This is part of its territory, where a State is recognized full 

sovereignty and jurisdiction as codified in Article 2(1) of the UNCLOS.19 This 

implies that the coastal State is free to regulate vessel activity in its internal 

waters in the same way as on its land territory. Consequently, there is no 

international law that limits a coastal State’s jurisdiction here. 

 
17 The Steamship Lotus, (1927) P.C.I.J...Ser ,A No.10,  18 
18  UNCLOS art 8 (1) 
19  UNCLOS art 2 (1) 
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                   Article 2(1) of the UNCLOS acknowledges the coastal State’s 

unrestricted legislative competence within its internal waters. Port State 

legislative jurisdiction is also provided for in Article 25(2) of the LOS Convention.20 

                   There is little support in State practice and case law for a different 

view. However, the ICJ in the Aramco arbitration stated that: [according to a great 

principle of public international law, the ports of every coastal State must be open 

to foreign vessels and can only be closed when the vital interests of the coastal 

State requires.]21 Belonging to the internal waters of the coastal State, a right of 

free access to a port can nevertheless in principle only arise by virtue of an 

international agreement or by unilateral allowance. There are further specific 

rules regulating this matter, inter alia, with regard to landlocked States.22 

                   However, there exists a right for the coastal State to prescribe 

conditions for the entry into ports. The ICJ stated in the Nicaragua case that it is 

“by virtue of its sovereignty that the coastal State may regulate access to its 

ports.”23  Furthermore, UNCLOS provides for legislative jurisdiction in Article 211 

(3). States may establish “particular requirements for the prevention, reduction 

and control of pollution of the marine environment as a condition for the entry of 

foreign vessels into their ports or internal waters”. However, Article 211(3) is of a 

procedural character. The only requirement laid upon the port State when more 

stringent regulation is established, is the duty to inform the International 

Maritime Organization, (IMO). When two or more States harmonize their 

 
20  UNCLOS art 25 (2) 
21  ILR, Vol. 27, p. 212 
22  UNCLOS art 131 
23  Nicaragua v. United States of America, International Court of Justice Report 1986, p. 14 at p. 111, para. 213 
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requirements for entry into ports, the IMO is also to be informed of the 

cooperation and which States are participating.24 

                Coastal State sovereignty over its internal waters may include the right of 

denying ships access to its ports. There is much doubt if the right of denying 

access also applies when vessels are in distress. The disaster of Prestige illustrated 

the importance of clarity in this respect. The Spanish Government rejected the 

request of entry from the ship. It sank in the EEZ and polluted the coasts of 

Portugal, France and Spain. In order to reserve human life and the marine 

environment, it can be argued for a clear customary right of entry to ports.25 One 

should, however, be careful to extend this principle any further. Consequently, on 

the brink of a major pollution accident, there is much doubt to whether a right of 

entry can be claimed. If the crew has been rescued, the port State may have good 

reasons to deny access in respect of the environmental consequences that can 

follow. 

                       1.2.3 - Coastal State Legislative Jurisdiction in the territorial sea. 

            Part II of the UNCLOS largely codifies the regime of the territorial sea. 

The coastal State sovereignty extends beyond its land territory and internal 

waters to that adjacent belt of sea measured from the baselines to the 

maximum of 12 nautical miles.26 This rule reflects general customary 

international law, and thus applies to every coastal State, whether party to the 

UNCLOS or not.27 

 
24  UNCLOS art 211 (3) 
25  Churchill and Love, The Law of the Sea 3rd ed, N.H. Manchester University (1999) at, p. 63 
26  UNCLOS art 2 and 3 
27  Ibid at 9, p.80 
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              Despite recognizing the coastal State full sovereignty, there are 

essential exceptions. The concept of innocent passage is of the key 

importance in that respect. As per provided for under Article 17 of the 

UNCLOS ships of all States “enjoy the right of innocent passage through the 

territorial sea”.28 

           Article 18 of the UNCLOS defines the meaning of ‘passage’. Ships must 

traverse the sea ‘without entering internal waters’ or ‘port facility outside’. 

Passage shall be ‘continuous and expeditious’. Ships that merely cruise around 

in an area are obviously not ‘in passage’ and can consequently not claim the 

right of innocent passage.29 

          To the coastal State, the criterion in Article 18(1) of the UNCLOS is not 

very easy to approach. Thus, the most important element to the coastal State, 

determining whether or not a passage is innocent, is the requirement of 

‘continuous and expeditious’ navigation as laid down in Article 18(2) of the 

UNCLOS.30 

           Passage may indeed include stopping and anchoring, but only related to 

ordinary navigation, necessary by force majeure or distress or for the purpose 

of assistance to persons, ships or aircraft in danger or distress, in order to 

remain ‘ expeditious’. 

          Article 18(2) of the UNCLOS is exhaustive. Consequently, vessels 

stopping on other grounds are not protected by the rules of innocent passage 

and the costal State will gain jurisdiction over it. Whether or not the stay is 

illegal will, however, depend on the coastal State legislation. 

 
28  UNCLOS art 17 
29  UNCLOS art.18 
30 UNCLOS art 18 (2)  
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           Article 211(4) of the UNCLOS affirms the coastal State’s `sovereignty’ 

and thereby the competence to adopt laws and regulations for the 

‘prevention, reduction and control’ of the marine environment. The laws and 

regulations shall however not hamper the right of innocent passage as laid 

down in Part II of the Convention.31 The most important jurisdictional 

provision in this respect is Article 21 of the UNCLOS.32 

          Paragraph 1 merely confirms the legislative competence of the coastal 

State with regard to innocent passage. Noteworthy is that the jurisdiction in 

subparagraphs a, d and f is not qualified by any particular mode. Furthermore, 

subparagraph f does not only apply to the marine environment and thereby 

indicates a wider competence in respect of pollution. Paragraph 2 should be 

observed, providing limitations with regard to technical conditions of the 

vessels. If such rules are adopted they shall only give effect to generally 

accepted international standards. Consequently, the coastal State may not 

adopt more stringent regulations. 

         With regard to the legislative jurisdiction, despite the seemingly wide 

legal basis for it relating to innocent passage in Article 21 of the UNCLOS, 

Article 24 of the UNCLOS restricts the coastal State, both with regard to 

adoption and the practice of laws. 

          The obligation of Article 24(1) (b) of the UNCLOS not to discriminate ‘in 

form or fact against the ships of any State’ seems clear enough. However, the 

obligation not to `hamper the innocent passage’, when this is not in 

accordance with the UNCLOS, is legally more complex.33 Hampering the 

 
31  UNCLOS art 211 (4) 
32  UNCLOS art 21 
33  UNCLOS art 24 (1) (b) 
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passage is obviously something less that totally denying access to the 

territorial sea. The accepted level of regulation could vary from case to case, 

depending on methods of interpretation. 

          In regard to vessel source pollution, Article 22 of the UNCLOS is of 

importance. It provides the coastal State competence to require that foreign 

ships in innocent passage use specific sea lanes and traffic separation 

schemes. This is only permitted where the safety of navigation so requires.34   

                  1.2.4 - Coastal State Legislative jurisdiction over its EEZ 

         The coastal State has legislative jurisdiction with regard to the protection 

and preservation of the marine environment. The relevant provisions 

regarding the prescriptive jurisdiction are found in Part XII. Article 211(5) 

reads:[ coastal States, for the purpose of enforcement as provided for in 

section 6 may in respect of their exclusive economic zones adopt laws and 

regulations for the prevention, reduction and control pollution from vessels 

conforming to and giving effect to generally accepted international rules and 

standards established through the competent international organization or 

general diplomatic conferences] 

        The coastal State has no obligation to regulate pollution within the EEZ, as 

indicated by the term `may’. However, if the competence is used, there are 

limitations. The rules shall only confirm and give effect to rules and standards 

with basis in international law. In this respect, Maritime Zones Bill 2009 of the 

Independent State of Papua New Guinea, Section 27(1) (b) (iii) authorizes both 

enforcement and legislative jurisdiction with regard to protection of the 

 
34  UNCLOS art 22 
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environment, but only in accordance with international law. If national law is 

violated, this authorizes the coastal State, inter alia, to commence hot pursuit 

as provided for in Article 111(2) of the UNCLOS.35 

          The phrase `confirming to and giving effect to’36 is different to those 

used elsewhere in the UNCLOS.37 The coastal State is limited to 

implementation with regard to legislative jurisdiction in the EEZ. Furthermore, 

the wording provides for maximum and minimum level of regulation, so that 

the coastal State only may give rules identical to those on the international 

level. Thus, the margin of appreciation seems rather limited. 

          Legislative jurisdiction shall be to the purpose of preventing, reducing 

and controlling pollution from vessels. Within the frame of generally accepted 

international rules and standards, any rule regulating vessel source pollution 

such as the International Convention for the Prevention of Pollution from 

Ships, 1973, as modified by the Protocol of 1978 (MARPOL) could be adopted. 

This will probably also include navigational measures in the EEZ, of which the 

importance is emphasized in Article 211 (1).38 However, it seems to be unclear 

whether or not navigational measures can meet the criterion for ‘generally 

accepted’. A traffic separation scheme will have to be designed for a particular 

area and cannot be used anywhere. However, if such navigational measures 

are adopted on the international level through the IMO, they may be 

considered as accepted internationally.39  

 
35  UNCLOS art 111 (2) 
36  UNCLOS art 211 (5) 
37  UNCLOS art 211 (2) 
38  UNCLOS art 211 (1) 
39  Blanco Bazan, A “The Environmental UNCLOS and the work of IMO in the field of Prevention of Pollution from    
Vessels”, Kluwer Law International, London, (2003) at pp. 31 – 37 
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                 Hence, the term of `generally accepted’ is of major importance with 

regard to the jurisdiction prescribed by States. It is not defined within the 

UNCLOS and the exact legal implications of this rule of reference are not easily 

ascertainable. Authors address this issue differently but a broad categorization 

might be suggested. The most restrictive point of view would be to rely on the 

classic notion of customary principles and rule of international law.40 

                   Another, far more progressive view, is given by Sohn41 to whom a 

general acceptance implies that rules are fairly balancing the interests of all 

States and adopted by a majority of them, including most States with any 

special interest in the rule. According to Sohn, this would make the UNCLOS 

more dynamic and capable of adjusting to a constantly changing regime where 

new dangers to the marine environment require rapid adoption. Such a wide 

interpretation could nevertheless likely to discourage ratification of both the 

UNCLOS and regulatory conventions. Altogether, the uncertain approach with 

regard to the term of `generally accepted’ contains a threat to undermine the 

UNCLOS’s purpose of effectiveness. 

 

       1.2.5 - Conclusion 

          The Law of the Sea Convention provides a coastal State broad authority 

in its waters to prescribe laws and regulations that apply to all vessels, 

including foreign vessels navigating through its waters. Examples of what a 

coastal State has the right to prescribe are its criminal, fiscal, immigration, 

sanitary, customs, pollution, and navigational safety laws and regulations. The 

 
40  Hakapaa,K Marine Pollution in International Law: Material obligations and jurisdiction with special reference to 
the Third United Nations Conferences on the Law of the Sea, Helsinki, (1981) at pp. 120 – 121 
41  Sohn, ‘Implications of the Law of the Sea Convention regarding the protection and preservation of the marine 
environment’, University of Hawaii (1984) at pp. 103– 110 
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coastal State may not prescribe laws relating to foreign vessel design, 

construction, manning, or equipment, unless they merely implement 

international regulations. 

                1.2-Coastal State Enforcement Jurisdiction over ship source pollution 

under the UNCLOS    

                  1.2.1 - Introduction 

                      Coastal States are empowered to enforce their national standards 

and anti-pollution measures within their waters. Every coastal State is granted 

jurisdiction for the protection and preservation of the marine environment of its 

coastal waters that come under its jurisdiction. Such jurisdiction allows coastal 

States to control, prevent and reduce marine pollution from dumping, land-based 

sources or seabed activities subject to national jurisdiction, or from or through 

the atmosphere. With regard to marine pollution from foreign vessels, coastal 

States can exercise jurisdiction only for the enforcement of laws and regulations 

adopted in accordance with the Convention or for "generally accepted 

international rules and standards.” Such rules and standards, many of which are 

already in place, are adopted through the competent international organization, 

namely the IMO. 

                  A coastal State needs to ensure that it does not reach beyond 

internationally accepted norms of interference with foreign flagged vessels 

navigating its waters, both from a perspective of comity  ( what is done by one 

State can be done to its own flagged vessels by other countries) and to remain 



16 
 

within the bounds of reality and practicality.42 Stopping a vessel en passage 

through the territorial/EEZ is a drastic and potentially dangerous exercise. 

              1.3.1 – Coastal State enforcement jurisdiction within the internal waters. 

              Internal waters are assimilated to the terrestrial territory, and the coastal 

State can enjoy full and exclusive sovereignty over them. A foreign vessel, located 

in internal waters, is subject to the legislative, administrative, judicial and 

jurisdictional powers of the coastal State with regard to any violation of its 

domestic laws including its marine pollution laws.  

                The coastal State does not have to allow innocent passage except where 

straight baselines enclose `as internal water areas where there had not been 

previously been considered as such’. In those circumstances a right of innocent 

passage as provided under UNCLOS shall exist through those waters.43 

                The coastal State has exclusive competence over illicit acts committed on 

board foreign merchant vessels located within its internal waters. It can also 

intervene at the request of the captain of the ship or consul of the flag State. The 

coastal State can also enforce its legislation when its interests are engaged, when 

the offence affects its peace and good order or when its security is at stake.44 

               However, foreign ships will not usually be subject to coastal State 

jurisdiction if they entered its internal waters because of force majeure or 

distress. On the other hand, foreign warships, including Government vessels used 

 
42  Blanco; Bazon, A.’ IMO Interface with the Law of the Sea Convention’ Kluwer Law International, London (2003) 
at pp. 269 – 287. 
43  Birnie, P.W and A.Boyle’ International Law and the Environment’ 2nd Oxford University Press (2002) at pp. 34 -40 
Anderson, D.H. ‘Modern Law of the Sea: Selected Essays, Boston: Martninus Nijhoff (2008)   
44  Anderson, D “Port States and Environment Protection” in A. Bolye and D. Freestone, International Law and 
Sustainable Development, Oxford University (1999) at pp. 325 – 337 
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for non- commercial purposes, are exempted from the coastal State’s 

enforcement jurisdiction due to the principle of sovereign immunity.45 This 

immunity, according to Article 32 of UNCLOS is subject to the behavior of the 

vessel that must abstain from any hostile attitude or act of violence.46 Should a 

vessel engage in such acts, the coastal State will have the right of self defence. 

Thus, the coastal State will not intervene in matters exclusively regarding 

crewmembers of a warship, or when the offence is committed on board the 

vessel. In a situation where the coastal State’s marine environment is threatened 

by pollution, the coastal State will have good reason to intervene. 

                Foreign vessels have a right of free access to the ports of any coastal 

State. The coastal State however can close its ports when it feels it is necessary 

for the security of navigation, for reasons of maintaining public internal good 

order, or for the preservation of the coastal or terrestrial marine environment, i.e. 

it’s vital interest. The closure should not be discriminately to a particular ship or a 

flag. 

                 In the matter of United States v. Kun Yun Jho47 the US Court of Appeal 

held that Article 218 of the UNCLOS provides for port States the authority to 

institute proceedings based on pollution violations that occurred entirely outside 

its internal waters, territorial seas and it’s EEZ of the coastal State. Essentially, the 

Court determined that nothing in UNCLOS limits the power of the United States, 

as the port State in this matter, to pursue “violation of marine pollution law that 

 
45  Bar, I., I von Homeyer, and A.Klasing “Fit for Enlargement? Environment Policy after Nice”,  10th European 
Environmental Law Review  (2001) pp. 212 -216 
46  UNCLOS art 32 
47  United States v. Kun Yun Jho, 465F.Supp. 2d 618, 625 (citing 33 C.F.R & 151.25) 
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occurs outside of its ports, and in some circumstances, outside of its coastal 

zones.”   

         This decision by the U.S. Court of Appeals for the Fifth Circuit now provides 

judicial approval for the US Government and other coastal States criminal 

prosecutions of owners, operators and crewmembers of foreign – flagged vessels 

for alleged MARPOL violations that occur on the high seas. In broader terms, the 

U.S. Government now has the confirmed authority to prosecute MARPOL/APPS 

violations, at least in relation to falsified oil record books, no matter where the 

actual alleged pollution incident and false oil record book entry occurred. It can 

now be seen here that the essence of the violation was “not the pollution itself, 

or even the Oil Record Book violation occurring at that time, but the 

misrepresentation in port.” In such misrepresentation matters, it is seen here that 

the coastal State has the jurisdiction to institute proceedings against the owners, 

operators or agents of the vessel. 

            1.3.2 – Coastal State enforcement jurisdiction in the territorial waters. 

         Article 220(2) of the UNCLOS represents an exception from the exclusive 

jurisdiction of the flag State as laid down in Article 9248. The provision should be 

read in conjunction with Part II of the UNCLO, which also offers provisions to 

enforce jurisdiction over marine pollution. Article 220(2), the relevant parts, 

read:[where there are clear grounds for believing that a vessel navigating in the 

territorial sea of a State has, during the passage therein, violated laws and 

regulations of that State adopted in accordance with this convention or applicable 

international rules and standards for the prevention, reduction and control of 

 
48  UNCLOS art 92 
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pollution from vessels, that State, without prejudice to the application for the 

relevant provisions of Part II, section 3, may undertake physical inspection of the 

vessel relating to the violation and may, where the evidence so warrants, institute 

proceedings, including the detention of the vessel, in accordance with its laws…] 

         With regard to ships in passage through the territorial sea, Article 220 (2) 

provides the coastal State enforcement competence over vessels that have 

violated laws and regulations adopted through Article 220 (2). The enforcement 

shall, however, take place’… “without prejudice to the application of the relevant 

provisions of Part II, section 3” The relevant provisions in this respect are Articles 

24 and 2749of the UNCLOS. 

           As mentioned above, Article 24 of the UNCLOS provides an obligation for 

the coastal State not to hamper the innocent passage of foreign ships. There is a 

delicate balance with regard to which measures are considered to hampering the 

transit and which are not. Criminal jurisdiction onboard a ship may very well be 

considered as the former. However, the coastal State has powers to exercise such 

jurisdiction with basis in Article 27 of the UNCLOS. 

          The provision authorizes arrest or investigation onboard a ship in innocent 

passage in three different situations. The first one concerns ships within the 

territorial sea that have violated criminal jurisdiction. This is provided for in 

paragraph 1, which stipulates four situations when the interests of the coastal 

State weigh more than those of the flag State. With regard to vessel source 

pollution, enforcement jurisdiction under subparagraph a, would be allowed, 

obviously because the crime would extend to the coastal State. The same counts 

 
49  UNCLOS art 24 and 27 
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with regard to subparagraph b if the ship violates obligatory shipping routing 

systems. In such cases one would say that the navigation is prejudicial to the good 

order within the territorial sea.50 

           Contrary to the limited measures provided for in Article 27, Article 220(2) 

gives the coastal State a number of measures and allows enforcement to a more 

extensive category of violations, including violations of `international rules and 

standards’. The coastal State may with legal basis in Article 220(2), inspect detent 

or institute proceedings against the ship. It must however have `clear grounds for 

believing’ that a vessel during passage has violated laws and regulations. Evidence 

originating from aerial surveillance may be enough to constitute `clear grounds’. 

Under all circumstances there must be a concrete evaluation from the coastal 

State.51 

          The enforcement jurisdiction of a coastal State is possible in the territorial 

sea concerning violations committed in the EEZ.52 The geographical position of the 

ship is in this respect not decisive for the competence. According to Article 220(3) 

of the UNCLOS, the vessel may be within the EEZ or the territorial sea when 

enforcement takes pace. Hence, the essential criterion is the locus of the 

violation, not the ship. 

 
50  UNCLOS art 27 
51  Molenaar E. J., Coastal State Jurisdiction over Vessel – source pollution Boston, Kluwer Law International, (1998) 
, p. 246 
52 UNCLOS Art.220 (3) 
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           Finally, Article 25(2) of the UNCLOS authorizes the coastal State to take 

necessary steps to prevent and breach’ for the entry into port or internal waters. 

These steps may naturally involve enforcement within the territorial sea.53 

                                   1.3.2.1 – Ships not in ‘innocent passage’ 

           Article 25(1) of the UNCLOS provides the coastal State competence to 

prevent passage in the territorial sea, which is not innocent. This means that the 

coastal State is acknowledged full sovereignty with regard to enforcement 

jurisdiction. A vessel in `non-innocent’ passage may at any time be diverted from 

the territorial sea and the coastal State may institute legal proceedings against it 

for the behavior. As part of the coastal State’s territory and subject to sovereignty 

the competence is only modified by the regime of innocent passage. As long as 

the enforcement complies with international law, subject to a limit of 

proportionality and necessity, the competence is in principle unrestricted.54 

                                 1.3.2.2 – The coastal State’s right of hot pursuit. 

          One of the few exceptions of the primacy of flag State jurisdiction is the 

coastal State’s right of hot pursuit, as provided for in Article 111 of the UNCLOS.55 

          A number of conditions must be present before the right of hot pursuit can 

be initiated. The coastal State must have good reasons to believe that laws and 

regulations have been violated. `Good reasons to believe’ implies something more 

 
53 UNCLOS art 25(3) 
54  Bodansky, D. “Protecting the Marine Environment from Vessel Source Pollution: UNCLOSS III and Beyond, 
Ecology Law Quarterly, 18:4 (1991) at pp. 719 – 730 
55  UNCLOS art 111 
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than a vague presumption. Concrete evidence is of course sufficient, but probably 

not necessary.56 

         The pursuit must then be commenced when the foreign ship is within the 

internal waters, the archipelagic waters, the territorial sea or the contiguous zone 

of the pursuing State. This does not mean that the pursuing ship have to be within 

one of these zones. By giving the ship a visual or auditory signal to stop, pursuit 

begins. Furthermore, the pursuit can’t be interrupted and must be carried out hot 

and continuously. If the pursuit is interrupted, it can’t be undertaken again. 

However, it may be taken over by other ships of the coastal State. 

            The right of hot pursuit ceases as soon as the pursued ship enters the 

territorial sea of the flag State or a third State. This is a deflection of the coastal 

State’s sovereignty over its own territory. 

                               1.3.3 – Coastal State enforcement jurisdiction in the EEZ 

              The enforcement jurisdiction of a coastal State to undertake measures in 

relation to vessels navigating the EEZ is provided for in Article 220(3), 5 and 6 of 

the UNCLOS.57 They must be read in conjunction with Part V. The provisions are 

exceptions from the flag State jurisdiction over vessels navigating in another 

State’s EEZ, implying concurrent jurisdiction. 

                The coastal State’s measures within the EEZ apply to violations of 

applicable international rules and standards, or the coastal State’s laws and 

regulations compatible with such rules and standards. Measures are graded 

 
56  UNCLOS art 111(1) 
57 UNCLOS art 220(3) and (5) (6) 
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according to the degree of harm threatened or caused by violations committed 

within the EEZ, in order to prevent impediments to the freedom of navigation. 

            Where there are `clear grounds for believing’ that a ship has violated 

international rules and standards, or the legislation of the coastal State, the 

coastal State may require information in order to establish whether a violation 

has occurred. This is provided for in Article 220(3) of the UNCLOS. 

            Furthermore, where there are `clear grounds for believing’ that a vessel 

has committed a violation `result in a substantial discharge causing or threatening 

significant pollution’, the coastal State may undertake physical inspection of a 

vessel.58 Such inspection may only be undertaken if the ship has refused to offer 

information required or if the information is at variance with the evident factual 

situation. 

            Finally, where there is `clear objective evidence’ that a vessel has 

committed a violation, resulting in a discharge causing major damage or thread of 

major damage, the coastal State may, provided that the evidence so warrants, 

institute proceedings, including detention of the vessel as laid down in Article 

220(7) of the UNCLOS.59 

             Subsequently, Article 220 stipulates that the coastal State can take a 

number of enforcement measures in respect of violations within the EEZ. 

However, as shown above, some distinctions must be made between paragraphs 

3, 5 and 6. 

 
58  UNCLOS art 220 (5) 
59  UNCLOS art 220(7) 
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                With regard to the quality of evidence required to enforce jurisdiction, 

paragraph 3 and 5 require only `clear grounds for believing’ while paragraph 6 

requires ‘clear objective evidence’. Practically, there is of course a problem to 

obtain evidences without physical inspection of the ship. However, `clear grounds 

for believing’, could be obtained by, inter alia, surveillance or notifications. `Clear 

objective’ can probably only be obtained through inspections, for instance with 

legal basis in paragraph 5. 

           Furthermore, paragraph 5 and 6 only allow enforcement jurisdiction when 

the violation has resulted in pollution of the marine environment. No such 

consequence is required in paragraph 3 and information can be asked for 

regardless of any actual damage. 

          1.3.3.1 – Installations and structures in the EEZ and on the continental self 

           The current marine activity within the EEZ and the continental self of Papua 

New Guinea requires construction and use of installations and structures. The 

coastal State’s exclusive right to establish such installations is provided for in 

Article 60 of the UNCLOS and applies also with regard to the continental self.60 

The question in this respect is whether the establishment of such constructions 

has any effect on the jurisdiction over vessel source pollution. 

             Article 60(2) of the UNCLOS gives the coastal State exclusive jurisdiction 

over installations and structures. Most important with regard to vessel source 

pollution is paragraph 4 where the right to establish reasonable safety zones 

around installations is provided for. These must only be established `where 

necessary’ and shall be `reasonable’. Paragraph 5 does not strictly require a 
 

60 UNCLOS art 80 



25 
 

maximum breadth of such zones, only that the safety zones shall be `determined 

by the coastal State, taking into account applicable international standards’. The 

zone shall however not exceed 500 meters around them.61  

             Article 60(4) of the UNCLOS stipulates that the coastal State shall ensure 

not only the safety of the installation itself but also the safety of navigation 

around them62. The measures shall in this respect be `appropriate’. Certainly, this 

may include relevant measures for protecting the marine environment as 

established in Part XII of the UNCLOS. A collision between a vessel and an 

installation will obviously be a threat to the safety of navigation, and possibly a 

threat to the marine environment. 

             Paragraph 7 prohibits the safety zones to interfere with ‘recognized sea 

lanes essential to international navigation’. Aside from this there seems to be no 

restrictions on measures that can be adopted in such zones, subject to the 

limitations in paragraph 4. Nevertheless, the broadly formulated competence 

with regard to jurisdiction in such safety zones and the geographical limitations 

make it difficult to stipulate the exact nature of coastal State jurisdiction. 

       1.3.4 - Conclusion 

           The coastal State has the enforcement jurisdiction over ship – source 

pollution in its waters and other related matters of concern. Ships either foreign 

flagged or domestic flagged navigating through the waters of a coastal State are 

required to adhere to the coastal State’s laws governing the safety of navigation 

and prevention of the pollution of the marine environment. 

 
61  UNCLOS art 60 
62  UNCLOS art  60(4) 
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Chapter 2 – International Maritime Organization/IMO 

              2.2 - Introduction 

         The International Maritime Organization (hereinafter referred to as the 

‘IMO’) is the United Nations specialized agency with responsibility for the safety 

and security of shipping and the prevention of marine pollution by ships. The 

convention establishing the IMO was adopted in 1948 and came into force in 

1958; the IMO’s first meeting was held in 1959. Most of its work is done in 

committees, including the Maritime Safety Committee, the Marine Environment 

Protection Committee, and the Legal Committee. These bodies identify needs for 

new conventions or for amendments to existing ones. All of the important IMO 

Conventions currently in operation now were adopted under the auspices of the 

IMO, which it oversees the process of keeping these Conventions abreast of 

developments in maritime and other related industries. 

               2.2.1 - The role of the IMO 

          It has always been recognized that the best way of improving safety at sea is 

by developing international regulations that are followed by shipping nations and 

from the mid – 19th century onwards a number of such treaties were adopted. 

Several countries proposed that a permanent international body should be 

established to promote maritime safety more effectively, but it was not until the 

establishment of the United Nations itself that these hopes were realized. In 1948 

an international conference in Geneva adopted the IMO convention formally 
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establishing IMO (the original name was the Inter – Governmental Maritime 

Consultative Organization, or IMCO but the name was changed in 1982 to IMO)63. 

         The IMO Convention entered into force in 1958 and the new organization 

met for the first time the following year. 

          The purposes of the Organization, as summarized by Article 1 (a) of the 

Convention, are [to provide machinery for cooperation among Governments in 

the field of governmental regulations and practices relating to technical matters 

of all kinds affecting shipping engaged in international trade; to encourage and 

facilitate the general adoption of the highest practicable standards in matters 

concerning maritime safety, efficiency of navigation and prevention and control of 

marine pollution from ships]. The Organization is also empowered to deal with 

administrative and legal matters related to this purposes. 

              2.2.2 – Mandate of IMO 

            Since 1959, the IMO, as the sole United Nation’s specialized agency 

exclusively devoted to maritime affairs, has been providing a forum for co-

operation among Governments in the field of governmental regulations and 

practices relating to all kinds of shipping engaged in international trade, 

facilitating the adoption of comprehensive multilateral treaties for a wide range 

of technical measures and, in particular, the adoption of the highest practical 

standards, designed to enhance safety, security and efficiency in shipping 

engaged in international trade.64 

 
63 Dijxhooru,O.H.J, ‘Port and Shipping Management: The role of IMO” Volume 17 (1993) pp. 363 - 366 
64  Available at http:// www.ecyclopedia.com/doc/1G2 - 2586700060.html 

http://www.ecyclopedia.com/doc/1G2
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              By the time IMO came into existence in 1958, several important 

international conventions had already been developed, including the 

International Convention for the Safety of Life at Sea (SOLAS), 1960 and 1974, the 

International Convention for the Prevention of Pollution of the Sea by Oil 

(OILPOL), 1954 and treaties dealing with load lines (International Convention on 

Load Lines, 1966) and the prevention of collisions at sea (Convention on the 

International Regulation for Preventing of Collisions at Sea (COLREG)), 1972. 

             IMO was made responsible for ensuring that the majority of these 

conventions were kept up to date. It was also given the task of developing new 

conventions as and when the need arose. 

               The creation of IMO coincided with a period of tremendous change in the 

world of shipping and the Organization was kept busy from the start developing 

new conventions and ensuring that existing instruments kept pace with changes 

in shipping technology. It is now responsible for 50 international conventions and 

agreements and has adopted numerous protocols and amendments.65 

             The scope of IMO’s responsibilities covers comprehensively all technical as 

well as operational areas of competence affecting maritime safety and security, 

including, but not limited to, technological development; design and equipment 

of ships; fire protection; safety of navigation; radio communication; search and 

rescue; training and certification of seafarers; carriage of cargos; flag State 

implementation; port State control; enhancing security  on ships and in ports; and 

facilitation of international maritime traffic.66 

 
65 R.R.Chruchill and A.V.Love, The law of the Sea, 3rd ed. Dover, N.H.: Manchester University Press (1999) at p. 23. 
66  Ibid at p. 26 
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            Safety was and remains IMO’s most important responsibility; a new 

problem began to emerge – pollution. The growth in the amount of oil being 

transported by sea and in the size of oil tankers was of particular concern and the 

Torrey Canyon disaster of 1967, in which 120,000 tons of oil was spilled, 

demonstrated the scale of the problem.67 

             During the next few years after the Torrey Canyon disaster the IMO 

introduced a series of measures designed to prevent tanker accidents and to 

minimize their consequences. It also tackled the environmental threat caused by 

routine operations such as cleaning of oil cargo tanks and the disposal of engine 

room wastes – in tonnage terms a bigger menace than accidental pollution. 

            The most important of all these measures was the International 

Convention for the Prevention of Pollution from Ships, 1973, as modified by the 

Protocol of 1978 relating thereto (MARPOL 73/78). It covers not only accidental 

and operational oil pollution but also pollution by chemicals, goods in packaged 

form, sewage, garbage and air pollution.68 

             IMO was also given the task of establishing a system for providing 

compensation to those who had suffered financially as a result of pollution. Two 

treaties were adopted in 1969 and 1971 which enabled victims of oil pollution to 

obtain compensation much more simply and quickly than had been possible 

before. Both treaties were amended in 1992, and again in 2000, to increase the 

limits of compensation payable to victims of pollution. A number of other legal 

 
67  N. Gaskell, “ The Interpretation of Maritime Conventions at Common Law” in J.P. Gardner (ed), United Kingdom 
Law in the 1990s ,UILNCCL, London,( 1990) at p.218 
68  The MARPOL Convention 73/78 
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conventions have been developed since, most of which concern liability and 

compensation issues.69 

           IMO has effective and efficient mechanisms in place for the elaboration, 

development and adoption of international treaties, rules and regulations and 

their implementation through the tacit acceptance procedure adopted for 

amendments to most fundamental international conventions.70 Since its 

establishment, the IMO has continued focusing its activities on the adoption and 

implementation of international rules and standards for the safety of navigation, 

prevention of the pollution of the marine environment and maritime security. 

           The wide acceptance and legitimacy of IMO’s mandate, in accordance with 

international law, is evidenced by the following facts: 

• 167 sovereign States representing all regions of the world are Members of 

IMO; 

• All Members are entitled to participate at meetings of IMO bodies in charge 

of the elaboration and adoption of recommendations containing safety, 

security and anti – pollution rules and standards. These rules and standards 

are normally adopted by consensus; and 

• All States, irrespective of whether they are Members of IMO are invited to 

participate at IMO conferences for adopting new IMO conventions. 

           At present, between 138 and 158 States (depending on the treaty) have 

become Parties to the main IMO Conventions. Since these shipping related 

conventions set out responsibility of flag States for their implementation of 
 

69  The International on Convention Civil Liability for Oil Pollution Damage (CLC) and the International Convention 
on the Establishment of an International Fund for Compensation for Oil Pollution Damage (FUND). 
70 International Maritime Organization Resolution A. 249 (VII) 
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agreed technical measures, it is of paramount importance that Parties to these 

Conventions in all cases represent more than 90 per cent of the world’s merchant 

fleet.71 

              2.2.3 – IMO marine pollution Conventions and the LOSC linkage 

          Since 1973 the Secretariat of IMO has actively contributed to the work of 

the Third United Nations Conference on the Law of the Sea (UNCLOS) in order to 

ensure that the elaboration of IMO instruments conforms to the basic principles 

guiding the elaboration of UNCLOS. 

          Overlapping or potential conflict between IMO’s work and that of UNCLOS 

have been avoided by the inclusion in several IMO Conventions of provisions 

which state specifically that their text does not prejudice the codification and 

development of the law of the sea by UNCLOS or any present or future claims and 

legal views of any State concerning the law of the sea and the nature and extent 

of coastal and flag State jurisdiction.72 

          After the adoption of UNCLOS, the IMO Secretariat held consultations with 

the Office of the Special Representative of the Secretary-General of the United 

Nations for the Law of the Sea and later with the Division for Ocean Affairs and 

the Law of the Sea, Office of Legal Affairs, United Nations, in connection with 

several matters relating IMO’s work to UNCLOS. Even before the entry into force 

 
71  http:// www.imo.org/imo/structure.htm 
72  De La Fayette, Louis, The Marine Environment Protection Committee: The Conjunction of the Law of the Sea and 
International Environmental Law, The International Journal of Marine and Coastal Law, Vol. 16. NZ 
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of the Convention in 1994, explicit or implicit references to its provisions were 

incorporated into several IMO treaty and non-treaty instruments.73 

                     2.2.4 – The Global Mandate of IMO under UNCLOS 

             Although IMO is explicitly mentioned in only one of the articles of UNCLOS 

(article 2 of Annex VIII),74 several provisions in that Convention refer to the 

‘’competent international organization”75 in connection with the adoption of 

international shipping rules and standards in matters concerning maritime safety, 

efficiency of navigation and the prevention and control of marine pollution from 

vessels and by dumping. 

             In such cases the expression ‘’competent international organization”, 

when used in the singular in UNCLOS, applies exclusively to IMO, bearing in mind 

the global mandate of the Organization as a specialized agency within the United 

Nations system established by the Convention on the International Maritime 

Organization.  

             Numerous provisions in UNCLOS refer to the mandate of several 

organizations in connection with the same subject matter. In some cases, 

activities set forth in these provisions may involve IMO working in co-operation 

with other organizations. In order to assist States and to contribute to a better 

understanding of the implications of the Convention for the organizations and 

bodies dealing with maritime affairs both within and outside the United Nations 

System, the Division for Ocean Affairs and the Law of the Sea, Office of Legal 

 
73  http://www. Answerbag.com./view/589205 
74 UNCLOS Article, 2 of Annex VIII 
75  Implication of the United Nations Convention on the Law of the Sea, 1982 for the International Maritime 
Organization, Study by the Secretariat of IMO, doc .LEG/MISC 2 (1997) 

http://www/
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Affairs has prepared a table on ‘’Competent or relevant international 

organizations” in relation to UNCLOS.76 

             Article 1 of the IMO Convention establishes the global scope of IMO safety 

and anti – pollution activities. It also refers to other tasks such as the promotion 

of efficiency of navigation and availability of shipping services based upon the 

freedom of shipping of all flags to take part in international trade without 

discrimination. Article 59 of UNCLOS mentions IMO as the specialized agency 

within the United Nations System in relation to shipping and its effect on the 

marine environment. UNCLOS also refers to co-operation between IMO and other 

Specialized Agencies as well as Governmental and non-Governmental 

organizations, on matters of common concern and interest.77 

                       2.2.5 – Relationship between UNCLOS and IMO instruments. 

             UNCLOS is acknowledged to be an “umbrella convention” because most of 

its provisions, being of a general kind, can be implemented only through specific 

operative regulations in other international agreements.78 

           This is reflected in several provisions of UNCLOS which requires States to 

“take account”, “conform to”, “give effect to”, or “implement” the relevant 

international rules and standards developed by or through the “competent 

international organization” (i.e. IMO). The latter are variously referred to as 

“applicable international rules and standards”, “internationally agreed rules, 

standards, and recommended practices and procedures”, “generally accepted 

international rules and standards”, “generally accepted international regulations”, 
 

76  The Law of the Sea Bulletin No. 31 
77 UNCLOS Articles 59, 60 and 61 
78  http://www. Imo.org/OurWork/Legal/Documents/6. pdf 
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“applicable international instruments” or “generally accepted international 

regulations, procedures and practices”79 

          The UNCLOS articles 21, 93,211 and 217 clearly establish an obligation on 

UNCLOS State Parties to apply IMO rules and standards. The specific form of such 

application relies to a great extent on the interpretation given by Parties to 

UNCLOS to the expression “take account of”, “conform to”, “give effect to” or 

“implement” in relation to IMO provisions. A distinction should be also made 

between the two main types of IMO instruments that contain such provisions: on 

the one hand, the recommendations adopted by the IMO Assembly, the IMO 

Marine Safety Committee (MSC) and the IMO Marine Environment Protection 

Committee (MEPC), and on the other the rules and standards contained in IMO 

treaties.80 

                           2.2.6 – IMO treaty instruments 

          The general obligations established by UNCLOS regarding compliance with 

IMO rules and standards should, in the case of IMO Conventions and Protocols, be 

assessed with reference to the specific operative features of each treaty. These 

features relate not only to the way in which the rules and standards regulate 

substantive matters such as the construction, equipment or manning of ships, but 

also to the procedural rules governing the interrelations between flag and port 

State jurisdiction in matters such as certificate recognition and enforcement of 

sanctions following violation of treaty obligations. 

 
79  UNCLOS Articles, 21 (2), 211(6) (c) , 217 (1) and (2) 94 93) , (4) and (5) 
80  Implication of the United Nations Convention on the Law of the Sea, 1982 for the International Maritime 
Organization, Study by the Secretariat of IMO ,doc .LEG/MISC 3 (2003) 
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          The application of IMO treaties should also be guided by the provisions 

contained in Article 311 and 237 of the UNCLOS. Article 311 regulates the relation 

between the Convention and other conventions and international agreements. 

Article 237 includes specific provisions on the relationship between UNCLOS and 

other conventions concerned with the protection and preservation of the marine 

environment.81 

          Article 311(2) of UNCLOS provides that the Convention shall not alter the 

rights and obligations of State Parties which arise from other agreements, 

provided that they are compatible with the Convention and do not affect the 

application of its basic principles. As long as this paramount proviso of 

compatibility with the basic principles of the Convention is observed, 

international agreements expressly permitted or preserved by other articles of 

the Convention will not be affected.82 

           Article 237(1) establishes that the provisions of part XII of the Convention 

are without prejudice to the specific obligations assumed by States under 

previously concluded special conventions and agreements relating to the 

protection and preservation of the marine environment, or to agreements which 

may be concluded in furtherance of the general principles set forth in the 

Convention. Paragraph 2 provides that specific obligations assumed by States 

under special conventions with respect to the protection and preservation of the 

marine environment should be carried out in a manner consistent with the 

general principles and objectives of the Convention.83 

 
81  UNCLOS Articles, 237 and 311 
82  UNCLOS Article, 311 (5) 
83  UNCLOS Article, 237 
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           The active participation of IMO Secretariat at the Third United Nations 

Conference on the Law of the Sea has ensured that no overlapping, inconsistency 

or incompatibility exist between UNCLOS and IMO treaties adopted after 1973. In 

some cases, compatibility has been further ensured by the inclusion in IMO 

treaties of specific clauses indicating that these treaties should not be interpreted 

as prejudicing the codification and development of the law of the sea by 

UNCLOS.84 A similar provision is included in the Convention on the Prevention of 

Marine Pollution by Dumping of Wastes and Other Matter, 1972 (London 

Convention), in respect of which IMO performs secretariat functions. These 

clauses also stipulates that nothing in these treaties should prejudice present or 

future claims and legal views of any State concerning the law of the sea and the 

nature and extent of coastal and flag State jurisdiction. In this way, legal certainty 

is provided, ensuring that IMO global regulatory activities do not overlap with 

developments in the field of codification of the law of the sea.85 

           1.2.7 - Conclusion 

           Several provisions of UNCLOS set up the jurisdictional framework for the 

adoption and implementation of safety rules and standards. As mentioned in this 

chapter, IMO’s global mandate to adopt international regulations in this regard is 

acknowledged whenever reference is made to the ‘competent organization’ 

through which those regulations are adopted. 

           Since its establishment in 1958, IMO has encouraged and facilitated the 

adoption of the highest practical standards in matters concerning maritime safety 

 
84  MARPOL 73/78 Article 9 (2), STCW 1978 Article V, and SAR Article II 
85  Implications of the United Nations Convention on the Law of the Sea, 1982 for the International Maritime 
Organization, Study by the Secretariat of IMO, doc. LEG/MISC 4 (2004) 
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and security, efficiency of navigation and prevention and control of marine 

pollution from ships to promote its objectives. 

          IMO attaches the highest priority to the need of ensuring that its numerous 

rules and standards contained in the treaties are properly implemented. 

           2.1 – Marine casualties, special areas and Particularly Sensitive Sea Area 

                 2.2 – Introduction 

          Regulatory initiatives of magnitude seem to emerge proportional to the size 

of major accident at sea. The latest example in this respect is the EU reaction to 

the Prestige accident.86 Naturally, the legal aspects to intervention in cases of 

accidental pollution are multiple as compared to those concerning regular 

operational discharges. However, regulations emphasizing compliance with 

operational requirements and qualifications of the crew have proved to be 

successful in preventing accidents as well.87 

          The focus of international law relating to marine pollution has during the 

last years shifted from trying to reduce and prevent pollution to actually take 

more positive measures in the conservation of the marine environment and its 

resources. In many areas, the competence of the coastal State should be more 

extensive in order to protect their marine environment from ship source 

pollution.88 

 
86 Frank, Veronica. ‘Consequences of the Prestige Sinking for European and International Law; in the International 
Journal of Marine and Coastal Law (Volume 20, Number 1, March 2005), pp. 1 - 64 
87 Curtis, J. ‘Vessel Source Oil Pollution and MARPOL 73/78: An International Success Story’ in Environmental Law 
(Volume 15, 1985), pp. 679 – 692. 
88  UNCLOS Article 194(5) 
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         At the request of coastal States, the IMO passed IMO Assembly Resolution 

720(17), establishing guidelines for designating special zones and Particularly 

Sensitive Sea Areas. 

       This part  of Chapter 2 will look at the legal regime provided for by UNCLOS 

and the IMO for a coastal State to intervene in a marine casualty in its waters and 

a right of a coastal State to declare a particular sea area a ‘Special Area’ or a 

‘Particularly Sensitive Sea Area’. 

              2.2. 1 – Maritime Casualties 

                 UNCLOS Article 221 (1) provides the coastal State powers to avoid 

pollution arising from marine casualties. The coastal State has a right both to take 

and enforce measures beyond the territorial sea in order to protect the coastline 

and other related interests, including fishing. Article 221 shall first and foremost 

give the coastal State a clear legal basis to intervene when its coast is threatened 

or damaged by pollution. But it will also protect international shipping from 

intervention without any reasons. In respect of this, Article 232 of the UNCLOS 

determines that States shall be liable or loss arising from unlawful measures.89 

                The provision codifies important principles related to the situations of 

necessity. These are also laid down in the 1969 Intervention Convention. The 

measures initiated by the Coastal State must, however, be proportional to the 

 
89 UNCLOS articles 221 and 232 
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threatened damage or actual pollution. A concrete valuation is necessary with 

regard to which measurers can be carried out.90 

             Article 221 of the UNCLOS Convention applies only in cases of considerable 

damage and a measure of protection after the time of an accident. Enforcement 

jurisdiction can be carried out but no proceedings may be initiated. Thus, it varies 

from other provisions in Part XII, Section 6 of the UNCLOS.91 

           The definition of ‘maritime casualty’ in Article 221(2) is comprehensive. It is 

not limited to collisions, stranding or other incidents of navigation, but also 

includes other occurrences on board a vessel or external to it which result in 

material damage or imminent threat of material damage to vessel or cargo. The 

wide definition means that the coastal State may intervene when a ship obviously 

is out of control.92 However, maritime casualties may often only be obvious to the 

crew itself. 

                  2.2.3 – Special Areas 

            The UNCLOS provides for the designation of special areas.93 The regulatory 

instrument of Particularly Sensitive Sea Areas (hereinafter PSSA) is also of 

significant interest and will be analyzed separately. What can already be observed 

is that the coastal State’s desire to establish special areas is always subject to the 

approval within the IMO. The coastal State will not act on its own. Furthermore, 

 
90 James P.A, Regulating the Environmental and Socioeconomic Impacts of Shipping and Other Vessel Based 
Activities in the Great Barrier Reef Marine Park and World Heritage Area, University of Wollongong (2008) at pp.92 
- 93 
91  UNCLOS Section 6, Part XII 
92 Molenaar, Erik Jaap. Coastal State Jurisdiction over Vessel – source pollution. Utrecht, (1998). 
93  UNCLOS Article 211(6) 
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there are no special enforcement rules with regard to the designation of such 

areas. 

           Special areas are highly relevant from a Papua New Guinean point of view. 

In connection with the increasing shipping activity in the Bismarck Sea and the 

Coral Sea, the question is whether Papua New Guinea should apply for the 

establishment of special protection areas through mechanisms provided for in the 

UNCLOS and other regulatory instruments.94 The National Maritime Safety 

Authority of Papua New Guinea as a mandated authority to control marine 

pollution from ships and the Department of Environment and Conservation 

should evaluate the feasibility of designating some types of special areas, this in 

connection with a management plan for the Bismarck Sea and the Coral Sea. The 

aim would be to obtain concrete measures to prevent accidents and pollution 

from vessels. These may include vessel traffic services, traffic separation schemes, 

etc... 

                    2.2.4 – Special Areas under the UNCLOS 

           The concept of “special areas” is referred to in Article 211(6) of the 

UNCLOS, which addresses the measures coastal States can take in their EEZ to 

prevent, reduce and control pollution of the marine environment from vessels.95 

Ships of all States enjoy freedom of navigation in the EEZ, while the coastal States 

have jurisdiction with regard to the protection and preservation of the marine 

environment. UNCLOS recognizes the primacy of international rules and 

 
94 International Maritime Organization, Guidelines for the Designation of Special Areas under MARPOL 73/78 and 
Guidelines for the Identification and Designation of Particularly Sensitive Sea Areas (IMO doc. Resolution A. 927 
(2)) 
95  Daniel B, Protecting the Marine Environment from Vessel Source Pollution: UNCLOS III and Beyond, 18 Ecology 
L.Q.  (1991) 719, 738 
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standards with respect to the prevention, reduction and control of pollution of 

the marine environment from vessels in the EEZ. It also recognizes in Article 221 

(6) (a), that there may be a clearly defined area of the respective EEZ of coastal 

States which, because of its oceanographical and ecological conditions, as well as 

the utilization or the protection of its resources and the particular character of its 

traffic, requires special measures for the prevention of pollution from vessels 

more stringent than what is provided by the international rules and standards for 

the prevention, reduction and the control of pollution of the marine environment 

from vessels.96  

          In these circumstances, UNCLOS grants coastal States the option of making a 

submission to the competent international organization, which is recognized to 

be the IMO, in consultation with any other States concerned. In the submission 

the coastal States must provide the “scientific and technical evidences” in support 

of the claim that a “clearly defined area” requires special measures and 

information on necessary reception facilities.97 If IMO determines that the 

conditions in that area correspond to the requirements set out in Article 211 (6) 

of UNCLOS, the coastal State may adopt laws and regulations for the prevention, 

reduction and control of pollution from vessels implementing such international 

rules and standards or navigational practices as are made applicable, through 

IMO, for “special areas”.98 

                   2.2.5 – Particularly Sensitive Sea Areas 

 
96 Boyle, Alan. ‘Protecting the marine environment: some problems and developments in the law of the sea; in 
Marine Policy – The International Journal of Ocean Affairs (Volume 16, Number 2, March 1992), pp. 34 – 51  
97  Sohn, Louis. ‘Implications of the Law of the Sea Convention regarding the protection and preservation of the 
marine environment’, in LSI Conference 1984 (1985) at pp. 103 – 116 
98  Ibid at p. 43 
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            A PSSA is an area that needs special protection because of its recognized 

significance for ecological, socio – economic or scientific reasons. Identification of 

PSSA and the adoption of associated protective measures require consideration of 

three components. Firstly, the particular conditions of the sea area to be 

identified. Secondly, the vulnerability of that area to damage by international 

shipping activities and finally, the availability of associated protective measures 

within the competence of the IMO.99 

             The formal legal basis for the designation of PSSAs is found in the 

‘Guidelines for the Designation of Special Areas under MARPOL 73/78 and the 

Guidelines for the Identification and Designation of Particularly Sensitive Sea 

Areas’, adopted as IMO Resolution A.927 (22).100 

             The purpose of the PSSA – Guidelines is provided for in its paragraph 1.4. 

First and foremost they shall assist both IMO and Member States in the 

identification and designation of areas that need special protection. Furthermore, 

they intend to reflect the interests of all actors involved in activities within the 

area. This means that the interests of the flag State, the coastal State and the 

environmental and shipping communities, all shall be taken into consideration.101 

              2.2.6 – Legality and the relationship with special areas under the 

UNCLOS 

          Being adopted as resolutions, the Guidelines are in principle without binding 

effect. The legality of PSSA measures was raised when the Australian Government 

 
99 Vidas, D. Particularly Sensitive Sea Areas: The Need for Regional Cooperation in the Adriatic Sea; The Fridtjof 
Nansen Institute; Olso; (2010) at 349 - 355 
100  The revised Guidelines were adopted by MEPC in July 2005, and approved by the IMO Assembly at its annual 
session in November 2005 
101  The Guidelines for the Identification and Designation of Particularly Sensitive Sea Areas, paragraph 1.4 
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proposed a system of compulsory pilotage in the Great Barrier Reef. Violations 

were sanctioned by criminal penalties. IMO called upon its Member States to 

recognize the need for effective protection and inform the ships flying their flag 

that they should act in accordance with the Australian system. The 

implementation of compulsory pilotage by Australia was legitimized by the 

recommendation of the IMO. It can, however, be questioned whether States were 

legally bound by the Australian national rules.102 

          The PSSA – Guidelines may well have been influenced by the regulatory 

concept in the UNCLOS Article 211(6). However, the question can be raised 

whether the designation of PSSAs have legal basis in the UNCLOS alone. The IMO 

itself has never linked the designation of any PSSA with relevant provisions of the 

UNCLOS. Neither, the Guidelines introduce much clarity to resolve this question. 

           Furthermore, the Guidelines differ from Article 211 (6) of the UNCLOS in a 

number of respects. Article 211(6) does not refer to many of the criteria within 

the Guidelines decisive to designate an area as particularly sensitive. Social, 

cultural or economic, educational or scientific criteria are not mentioned. 

Additionally, Article 211(6) refers to ‘international rules and standards to prevent, 

reduce and control pollution’; while under a PSSA proposal any associated 

protective measure under competence of the IMO can be adopted.103 

         The scope of the area is another difference. While a PSSA can be designated 

within and beyond the limits of the territorial sea,104 and may include a buffer 

 
102 A.H.Hoel, Marine biodiversity and institutional interplay, (2003) 30 Coastal Management 25 – 39 at 35 
103  G. Plant, “The relationship between international navigation rights and environmental protection: A legal 
analysis of mandatory ship traffic systems; in ; H Rigbom (ed.) Competing Norms in the Law of Marine 
Environmental Protection (Kluwer Law International, London/The Hague/Boston (1997) at pp 11 – 27 
104  IMO Resolution A. 927(22) at para. 3.3.3 
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zone, Article 211(6) of the UNCLOS only addresses the adoption of special 

measures in a ‘clearly defined area’ of the EEZ. This also results in differences with 

regard to enforcement of measures. A PSSA may span various maritime zones and 

consequently involve different levels of jurisdiction. However, under the UNCLOS 

the rights of enforcement of the coastal State vary from one maritime zone to 

another. 

           2.2.7 – Difference between Special Areas and PSSA 

          The guidelines address two different concepts for the protection of marine 

areas; one is Special Areas which are regulated by MARPOL Convention, the other 

one is PSSA which is not regulated in any of the IMO Conventions. The question 

may be asked why therefore States urge proposals for designation of PSSA if there 

are already other protective measures taken by the IMO Conventions, such as 

Special Areas (MARPOL) or Special Navigation Measures (SOLAS and COLREG). 

What are the differences between Special Areas and PSSA? 

           Firstly, Special Areas are designed for the enclosed and semi enclosed seas 

by prescribing operational discharges of oil.105 However, PSSA can be designated 

anywhere in the sea area. The guidelines do not specifically describe which part of 

the sea area could be included in the PSSA. It seems that any part of the sea area 

such as the territorial waters, EEZ or even straits used for international navigation 

could be included in the PSSA.106 

 
105  A special Area may encompass the maritime zones of several States, or even an entire enclosed or semi – 
enclosed area. A.22/Res.927, para.1.1 
106 Report of the Third International Meeting of Legal Experts on Particularly Sensitive Sea Areas, MEPC 36/21/4 
paras. 14 -15 



45 
 

             Secondly, for the sea area to be designated as a Special Area, one criterion 

in each of the categories in the guidelines must be satisfied.107 The criteria which 

must be satisfied for an area to be given Special Area status are grouped into the 

following categories: Oceanographic conditions, ecological conditions and vessel 

traffic characteristics, whereas in order to be identified as a PSSA, the area must 

meet just one of the criteria established in the guidelines.108 The criteria are 

defined as ecological; social, cultural and economic; or scientific and educational. 

In addition to meet at least one of the criterions, the area should be at risk from 

international shipping activities. This involves the consideration of the following 

factors: Vessel Traffic characteristics and natural factors.109 It seems that 

conditions for designation of Special Areas are more restrictive than those 

established for PSSA. 

         Thirdly, States can take protective measures in a Special Area only for the 

reason of prevention of sea pollution under MARPOL 73/78 Annex I (oil), II 

(Noxious Liquid substances), IV (sewage) and V (garbage) set forth special 

discharge standards applicable inside of Special Areas designated by the IMO. The 

measures that can be taken in the Special Areas are established in the existing 

instruments. Under the PSSA, a state can propose associated protective measures 

which may include ‘any measure that is already available in an existing 

instrument110 or any measure that does not yet exist but that should be available 

as a generally applicable measure and that falls with the competence of IMO.111 

 
107 Ibid. Annex 1, para. 2.3 
108 Ibid., Annex 1, para.4 
109  Ibid. Annex 1, para. 7.4.2.1. a. i 
110  G. Peet, “ Particularly Sensitive Sea Areas – A Documentary History”, (1994) 9 International Journal of Marine 
and Coastal Law 469 
111  Ibid. Annex 1, para. 7.4.2.1. a.ii 
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The latter clause shows that wider protective measures can be taken to protect 

the PSSAs. 

         This is the crucial difference between PSSAs and the Special Areas. In the 

former, protective measures which are not established on a conventional basis 

could be taken if an area is included in a PSSA whereas in Special Areas only 

measures which are already available in an existing instrument could be taken. 

                   2.2.8 – The process in the IMO 

           Member States of IMO may apply for the designation of an area as PSSA. 

MEPC considers the application, which should be thoroughly prepared by the 

applying State or States. The application to IMO shall address all relevant criteria 

in the Guidelines and consist of two parts. Firstly, a description of the area, with 

its significance and vulnerability. Secondly, existing and/or associated protective 

measures, which are available through IMO.112 

          Three key elements are decisive. First, as laid down in paragraph 4 of the 

Guidelines, the area must have certain characteristics. The criteria determining 

the sensitive character of the area could be of ecological, social, cultural, 

economic, scientific or educational nature. Secondly, the area must be at risk 

from international shipping activities. For example, if serious damage could occur 

in case of oil spills and the area has a history of collisions or spills, this might be 

sufficient to categorize the area as particularly sensitive.113 Finally, there must be 

measures that can be adopted by IMO to provide protection of the area. The 

associated protective measures are limited to actions within the purview of IMO. 

 
112 Report of the First International Meeting of Legal Experts on PSSA, reproduced in MEPC 33/INF. 27, Para. 7.1.1 
113  Guidelines, para. 5 
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This includes designation of the area to be avoided, adoption of routing systems 

and development and adoption of other measures aimed at protecting the 

environment from vessel source pollution.114 These measures are 

evaluated/adopted by other committees of the IMO, before the PSSA proposal is 

ready for adoption in MEPC. 

               2.2.9 – Conclusion 

            Part XII of the UNCLOS affirms the importance of the protecting special 

vulnerable areas. Although State practice is sparse with regard to Article 211(6) of 

the UNCLOS, the coastal State, under international law may adopt special 

measures to combat with pollution from vessels. Part XII of the UNCLOS also 

emphasizes the important role of the IMO in the development of rules and 

standards on the international level.115 The IMO has actively exercised this role so 

far, and developments in recent years, especially as related PSSAs and ballast 

water issues, are of high importance for coastal States to closely follow and 

analyze, regarding its own situation. 

Chapter 3: Regional Responses 

             3.1 – Pacific Islands Regional Ocean Policy 

             3.1.2 - Introduction 

          The Pacific Island Regional Ocean Policy (PIROP) was produced by the 

Marine Sector Working Group of the Council of Regional Organizations in the 

Pacific, upon a request from the Pacific Islands Forum leaders in 1999. It is the 

 
114 Guidelines, paras. 6.1.1.., 6.1.2. and 6.1.3 
115  Agardy,T,M. ‘ Advances in marine conservation; the role of marine protected areas; World Wildlife Fund; 
Washington (1994) at pp. 54 - 62 
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first attempt in the world to adopt such a policy framework at an oceanic scale. 

The overall goal of PIROP is to ensure the future sustainable use of the ocean and 

its resources by the Pacific Island communities and external partners. Although 

not legally binding, PIROP provides a framework for the formulation and 

implementation of sustainable development in the region.116 It is expected to 

provide the basis for articulating the future national ocean policies and to 

harmonize national and regional actions for its implementations. While endorsing 

the Policy, Forum leaders have called for follow up actions from the region and 

individual countries. The Pacific Islands Regional Oceans Forum held in Fiji in 

February 2004 was the first steep to envisage practical ways of implementing the 

Policy.117 

          3.1.3 - Cooperation as a survival strategy for Pacific Island Countries (PIC) 

        The Western and Central Pacific Ocean provides the habitat for the world’s 

largest and most valuable tuna resources, contributing over 50 per cent of the 

world 3.4 million tons of catch.118 According to the Secretariat of the Pacific 

Community, the exclusive economic zones (EEZs) of PICS yield 78 per cent of the 

Western and Central Pacific Ocean tuna catch,119 with an estimated value of 

US$1.3 billion. Given the limited economic development options available, the 

importance of tuna resources and their exploitation to the economic security and 

sustainable development of PICs are considerable and cannot be overstated. 
 

116 Pacific Islands Regional Ocean Policy ( Brochure, Marine Sector Working Group, Council of Regional 
Organizations in the Pacific, Pacific Islands Forum Secretariat, Suva Fiji, (1999) available at http://www.spc.int 
117 Cordonnery, L. Implementing the Pacific Islands Regional Ocean Policy: How Difficult it Going to Be? Victoria 
University of Wellington Law Review (2005) Volume 36 
118 Lawson ,T,A. (ed) Tuna Fishery Yearbook 1998 (Oceanic Fisheries Programme, Secretariat of the Pacific 
Community, Noumea, (1999) 
119 Lewis. A.D. “The Status of the Pacific Tuna Stocks: The Interaction of Biological Boundary and Legal Issues in the 
Conservation and Management of Highly Migratory Species” Pacem Maribus XXVII Conference, Suva, 7 – 12 
November 1999 
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        Upon seeing the need to stand together as a team to protect their abundant 

marine resources, the Pacific Islands Forum Leaders at their 1999 meeting, 

endorsed a list of recommendations emerging from the Pacific Regional Follow – 

up Workshop on the Implementation of the Law of the Sea Convention, convened 

in Tonga in 1999. Although most of the recommendations could only be 

implemented by national governments, one of the recommendations – that a 

regional ocean policy be produced was adopted as a regional level initiative. The 

Marine Sector Working Group (MSWG) of the Council of Regional Organizations in 

the Pacific was tasked with developing a regional ocean policy. The draft policy 

produced by the MSWG was presented to official meetings and governing 

councils of the various Regional Organizations, and was subsequently endorsed by 

the 33rd Pacific Islands Forum in 2002 and finally adopted on the 6th February 

2004 in Suva Fiji.120 In doing, so Forum Leaders recalled their 1995 decision urging 

members to become parties to the 1982 United Nations Convention on the Law of 

the Sea at the earliest opportunity. The leaders called for follow – up action plans, 

both for the region and for individual countries.121 

       3.1.4 – Why a Regional Ocean Policy 

         The need for a regional ocean policy is based on the PICs collective 

awareness of the transboundary and dynamic nature of the ocean, the increasing 

number and severity of threats to its long – term integrity, and the reality that 

sustainable economic and social development will be dependent on wise use of 

the ocean and its resources. It is also based on the PICs awareness of the 

 
120 Ibid at 48 
121 Worldwide, Canada and Australia are currently the only two countries that have adopted a national ocean 
policy. The European Union is also in the process of adopting a regional policy for its oceans. 
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potential for fragmentation of programmes and for conflicting commitments in 

different sectors as ocean – related activities increase, such as seabed mining, 

fishing and shipping. This requires increased regional collaborative arrangements 

among Pacific Island communities.122 

         A vision shared by all Pacific Islanders for their ocean should set the theme 

for the development of a regional ocean policy for the Pacific Islands. In so doing 

the vision and the goals are expected to be consistent with the actions of the 

countries nationally (national policies, legislations), regionally and internationally 

under the relevant conventions and agreements. At the 26th South Pacific Forum 

in Madang, Papua New Guinea held in September 1995, Pacific Islanders put 

together a Vision Statement for enhancing regional cooperation in the next 25 

years.  

         For the purpose of the Regional Ocean Policy, the “region” includes that part 

of the Pacific Ocean in which the island countries and territories (Pacific 

Communities), that are members of the organizations comprising the Council of 

Regional Organizations of the Pacific (CROP) are found. As such, the extent of the 

region includes not only the area within the 200 nautical miles Exclusive Economic 

Zone (EEZ) boundaries circumscribing these island countries, but also the ocean 

and coastal areas that encompass the extent of the marine ecosystems that 

support the region. 

 
122 Van, G and Muller, P ; Working Apart or Together: The case for a Common Approach to Management of the 
Tuna Resources in Exclusive Economic Zones of Pacific Island Countries (Pacific Islands Discussion Paper Series, 
Number 10, The World Bank, Washington DC, (2000) 
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         Under the Regional Ocean Policy the “ocean” is defined to include the waters 

of the ocean, the living and non – living elements within, the seabed beneath and 

the ocean atmosphere and ocean – island interfaces.123 

        Many people refer to the Pacific Islands as Small Island Developing States. 

They may also be thought of as Large Ocean Developing States. 

          The map of the South Pacific Island Countries including Australia and New 

Zealand. 

 

     3.1.5 – The Guiding Principles of the Regional Ocean Policy. 

Guiding Principles: The Guiding Principles to achieve this goal are: 

 
123 Pacific Islands Regional Ocean Policy and Framework for Integrated Strategic Action, Secretariat of the Pacific 
Community, (2005) 
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• Improving our Understanding of the Ocean  

• Sustainably Developing and Managing the use of Ocean Resources 

• Maintaining the Health of the Ocean 

• Promoting the Peaceful Use of the Ocean 

• Creating Partnerships and Promoting Cooperation. 

        3.1.5.1 - Principle 1 – Improving our Understanding of the Ocean 

          Contemporary and traditional understanding of the ocean provides the basis 

for sustainable use of the ocean and its resources, for the amelioration of 

pollution and harmful practices and for the prediction of weather, climate and 

ocean variability. 

            Resource management approaches based purely on scientific information 

have had limited success in the region over the last 50 years. The cost of obtaining 

scientific information, in all but a few highly commercialized systems is beyond 

the capacity of many islands.124 As a result resource managers in the Region 

advocate precautionary management approaches that are more robust where 

comprehensive scientific understanding and intensive monitoring are difficult. 

This includes an enhanced role for communities and customary resource owners 

in the development and application of local management arrangements for local 

resources.125  

        Whilst community approaches are essential for implementing effective 

resource management in many cases, the long - term maintenance of exploited 

 
124 South, G.R and Skelton, P.A. ‘The Pacific Islands in the Twenty – first Century, United Nations Environment 
Programme, Nairobi/International Ocean Institute, Valletta, (1999) 
125 South Pacific Regional Ocean Policy – Preliminary Suggestions for Development ( Discussion Paper) 
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ecosystems, particularly transboundary systems, still require better science.                   

Increased understanding of ocean and coastal processes and ecosystems is 

critically dependent on shared access to global and regional developments in 

science and technology, to enable research, exploration and development of 

living and non – living marine resources, and on economic systems that can pay 

for long – term monitoring and observation. The result will be improved ability to 

effectively conserve marine biological diversity and predict the impact of climate 

variation and human use patterns on the health of the ocean.126        

        3.1.5.2 - Principle 2 – Sustainably Developing and Managing the Use of 

Ocean Resources 

          Pacific Island communities are heavily reliant on the wide range of resources 

and services that the ocean provides for their social, cultural and economic 

security. This includes not only the existing extractive uses of its living and non – 

living resources but also the non – extractive uses such as transport and 

communication, waste disposal, recreation and tourism, and cultural activities. 

New research, technologies and markets are creating opportunities for accessing 

and using the ocean and its resources.127 

          To safe guard Pacific Island communities and maintain the health of the 

ocean in perpetuity, it is imperative that the Pacific Island Countries adopt a 

 
126 Ibid at p. 6 
127 Fisheries – Key Sector for Private Investment and Growth – Paper presented by the President of Kiribati at the 
29th South Pacific Forum, 24 – 25th August 1998, Pohnpei, Federated States of Micronesia 
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precautionary management approach to ensure the use of the ocean and its 

resources are sustainable.128 

3.1.5.3 – Principle 3 – Maintaining the Health of the Ocean 

        The health and productivity of the ocean is driven by regional – scale 

ecosystem process. It is dependent upon preserving ecosystem integrity and 

minimizing the harmful impact of human activity. 

         Threats to ocean and coastal health and productivity, reflected in 

degradation in water quality and resources depletion include accidental and 

deliberate dumping of fuels, chemicals and ballast water from ships and non – 

sustainable resource use. 

           Pollution from the land contributes up to eighty percent of all ocean 

pollution and is a major threat to the long term health of near shore systems 

affecting ecological processes, public health and social and commercial use of 

ocean resources.129 

          3.1.5.4 – Principle 4 – Promoting the Peaceful Use of the Ocean 

         Peaceful uses of the ocean have environmental, political, social economic 

and security dimensions. Promoting peaceful use means discouraging and 

reducing unacceptable, illicit, criminal, or other activities contrary to regional and 

 
128 Soons, A.H.A. Implementation of the Marine Scientific Research Regime in the South Pacific. Forum Fisheries 
Agency, Honiara/SOPAC, Suva, (1994)  
129 Herr, R. The Forum Fisheries Agency: Achievements, Challenges and Prospects. University of the South Pacific, 
Suva, (1990) at p.73 
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international agreements.130 Such activities threaten the major source of 

livelihood for Pacific Island communities. 

          3.1.5.5 – Principle 5 – Creating Partnerships and Promoting Co - operation  

          Partnerships and cooperation provide an enabling environment and are 

essential for the sustainable management of the ocean. As a group Pacific Island 

communities achieve economies of scale, a united voice for international 

advocacy, a regional power bloc with increased international influence and a 

forum for developing coordinated action on ocean issues of mutual interest or 

with transboundary implications. 

 In pursuit of creating partnerships and promoting cooperation, Pacific island 

communities would see to maintain sovereign rights and responsibilities in 

managing, protecting and developing the ocean.131 

3.1.6 - Conclusion 

        The Pacific islands Regional Ocean Policy has been endorsed by all 22 Pacific 

Island Countries and Territories. It is a clear and direct call by national leaders for 

action to ensure the long – term integrity of their ocean environment. 

        The Policy serve to link the Pacific’s many oceans – related organizations, 

programmes, and initiatives, and provide an opportunity for coordination, 

collaboration and cooperation that extends across borders and disciplines. 

 
130 South Pacific Tourism Organization. Tourism Issues: A paper presented at the SOPA/IOC Pacific Coastal Global 
Ocean Observing Systems Workshop, 16 – 17th August 2000, Apia at p.3 
131 Crocombe, R. Enhancing Pacific Security: A report prepared for the Forum Secretariat for presentation at the 
South Pacific Forum Security Committee (FRSC) Meeting, Port Vila, Vanuatu 13 – 15th July 2000. 
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          Implementation of the Ocean Policy represents the chance to transcend 

business as usual, and to forge links between governments, civil society, 

international and intergovernmental organizations and private enterprises. 

Furthermore, it is critical that the regional organizations, international agencies 

and programmes, and donor partners already actively working on ocean – related 

issues assume a leading role in supporting and enabling implementation of the 

Ocean Policy. 

        3.2 – South Pacific Regional Environment Programme (SPREP) 

        3.2.1 – Introduction 

          The South Pacific Regional Environmental Programme (SPREP) is a regional 

organization established by the governments and administrations of the Pacific 

region to look after its environment. According to its Mission Statement, the 

organization is “to provide co-operation in the South Pacific region and to provide 

assistance in order to protect and improve its environment and to ensure 

sustainable development for present and future generations”. SPREP’s members 

total twenty – six, consisting of all twenty – two Pacific Island countries and 

territories, and four developed with direct interests in the region.132 All activities 

are guided by the Action Plan for Managing the Environment of the South Pacific 

Region. 

        SPREP serves as the Secretariat for the Apia Convention,133 the Noumea 

Convention134 and the Waigani Convention (Convention to Ban the Importation 

 
132 The four countries with direct interest in the region are: Australia, New Zealand, France and the United States of 
America. 
133 Convention on the Conservation of Nature in the South Pacific Region 1976 
134 Ibid at p. 12 
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into Forum Island Countries of Hazardous Wastes and Radioactive Wastes and to 

Control the Transboundary Movement and Management of Hazardous Wastes 

within the South Pacific). 

        The core of this regime (SPREP) has become as essential element in the area’s 

system of environmental protection as well as central actor well able to hold its 

own in regional affairs. The contemporary SPREP operates as a regional 

Intergovernmental Organization from its headquarters in Apia, Samoa. 

      3.2.2 – The Problem of Regional Environmental Protection in the South 

Pacific 

        The challenge of environmental protection in the South Pacific is as varied 

and complex as the tens of thousands of islands, islets, atolls, reefs, rocks, and 

sandbanks that make up the terrestrial portion of the vast region. Its landforms 

include the world’s deepest ocean trenches and the largest expanses of marine 

waters enclosed as lagoons. Given the small size of the land masses (except Papua 

New Guinea and the other Melanesian countries)135, rivers and lakes are a rarity 

in the region. These physical factors including economic and political factors have 

ensured that, like other issues in the South Pacific, the task of problem solving 

offers no economies of scale.136 

         Some of the locally generated environmental problems facing the region are: 

beaches are mined for concrete sand; forests are felled for timber and firewood; 

vital water lens are polluted or compromised by over – use or sea – water 

 
135 The Melanesian countries consist of Papua New Guinea, Republic of Fiji, Vanuatu, Solomon Islands and New 
Caledonia.  
136 Christopher. S.L. Schefter , M. Tropical Pacific Island Environments, Mangilao, University of Guam Press (1997) 
at pp. 10 - 17 
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intrusion; micro habitats are destroyed by population pressures; lagoons and 

reefs are degraded by improper waste disposal; and fishery resources are 

stretched beyond breaking point in some areas by a swelling population. These 

problems would be bad enough, but the South Pacific’s environment is also a 

victim of significant problems sourced from outside the region such as ships 

dumping wastes and garbage into the oceans as they navigate through the Pacific 

Islands waters.137 

          Undoubtedly the gravest imported problem is sea – level rise due to global 

warming. The region has contributed nothing to the greenhouse gases causing the 

problem, but its consequences could be catastrophic for the South Pacific. With 

the exception of the inhabitants of the Melanesian islands, the region’s people 

are all coastal dwellers. They are obliged to be. There is no hinterland in Polynesia 

or Micronesia. Indeed, the vast majority of the islands in these two ethno – 

geographic areas are low – lying atolls with only a few meters above sea level. 

Any sea – level rise will have profound effects for the entire region, but for atoll 

states such as Kiribati and Tuvalu, even a modest rise could be a nation – ending 

event. The likelihood of such consequences has been closely monitored in the 

region since the mid-1980s. SPREP researchers have recently challenged the 

predictions of the Intergovernmental Panel on Climate Change with their findings 

of sea – level rise more than ten times that expected. Rises of up to 25cm per year 

may be in train.138 Although they are disputed by other data, were these extremes 

 
137 South Pacific Regional Environment Programme, Action Strategy for Nature Conservation in the Pacific Islands 
Region 1999 – 2002, SPREP, Apia. 
138 Kaluwin, C. & Hay, J.E. Climate Change and Sea Level Rise in the South Pacific Region: Proceedings of the third 
SPREP Meeting, 18 – 22 August 1997, Noumea, New Caledonia. 
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to be realized over a single generation, the most vulnerable PICs would become 

non – viable for human habitation if not disappear altogether. 

           3.2.3 – Origin of the South Pacific’s Environmental Protection Regime 

        South Pacific Regional Environment Programme (SPREP) was the first line of 

the international response to the issue of protecting the South Pacific 

environment. It has developed, evolved and reacted to the changing international 

conditions. 

         SPREP traces its origins back to a regional symposium in 1969 that 

recommended the appointment of an ecological adviser to the South Pacific 

Commission (SPC), which at the time was the only Intergovernmental 

Organization (IGO) in the region.139 In a more formal sense, however, the creation 

in the mid – 1970s of the United Nations Environmental Programme (UNEP) and 

its Regional Seas project gave a focus to a broader regional environmental 

protection programme. 

           Increasing enthusiasm for the potential of a regional approach to 

environmental protection led in 1986 to the drafting of the Convention for the 

protection of the Natural Resources and Environment of the South Pacific Region 

(the SPREP Convention).140 The Convention was intended to commit its parties to 

protecting the natural land and marine resources of the South Pacific, particularly 

through its protocols on waste dumping and pollution emergencies. 

         The effect of formulating an instrument for co-operation tended to stimulate 

a desire for greater institutional autonomy. The Convention did not, however, 

 
139 SPREP (South Pacific Regional Environmental Programme), Apia, Annual Report 1995/6 
140 Ibid at p. 5 
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create SPREP as an IGO. This did not occur until the early 1990s. The programmes 

supporters were especially active among the members of the South Pacific Forum 

(now the Pacific Islands Forum) because the political aspects of environmental 

protection were becoming increasingly significant globally. They wished to 

participate in these debates with the assistance of SPREP as well as to get out 

from under the SPC charter’s ban on political activities.141 By 1990, this sentiment 

was sufficiently solidified to lead this group within SPREP to seek full legal 

autonomy. 

        A ministerial level meeting of SPREP participates in 1991 formally proposed 

IGO status for SPREP and accepted Samoa’s offer to host the headquarters. While 

the programme moved to Apia in 1992, the Agreement Establishing SPREP was 

not opened for signature until the following year.142 It entered into force on 31 

August 1995, when Niue became the tenth country to ratify the agreement. 

           SPREP has become a robust and active agency for environmental protection 

well supported by its members. The extent of this support may be seen both in 

SPREP’s growth as an institution and in its expanding work programme.143 

          3.2.4 – The International Response to the Region’s Environmental 

Protection Needs 

 
141 The South pacific Forum owed its creation in large part to this limitation. Being forced to keep its activities ‘ non 
– political’, the PIC members of the SPC had been unable to use this arena to attack French nuclear testing in the 
region. In 1971, the independent and self – governing countries invited Australia and New Zealand to join them in 
a new arrangement that would have political competency – a heads of government meeting called the South 
Pacific Forum. 
142  
143 Richard, H. Environmental Protection of the South Pacific: The Effectiveness of SPREP and its Conventions, Suva, 
2002/2003 at p.43 
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           The process of institutionalizing SPREP as a regional IGO contributed both 

to the form and to the content of the current environmental protection regime in 

the South Pacific. And these origins demonstrated most powerfully the 

international dimension to environmental protection in the region. 

         International cooperation necessarily stands at the centre of the SPREP 

regime, but it appears in many guises. Naturally, the routine operation of SPREP’s 

governance mechanisms (annual officials’ meetings, regular workshops, 

occasional ministerial meetings, and four yearly regional conservation 

conferences) serves as a key mechanism in promoting international co-operation. 

Its annual officials’ meeting brings together twenty - six countries144 to consider 

the regions environmental protection needs and to devise programmes and 

projects to address those needs. Its institutionality brings together resources from 

members and donors to pay for these activities.SPREP’s work programme and the 

opportunity to use its organizational strengths to advance the environmental 

objectives of other nations and agencies in the South Pacific has added 

substantially to its international impact. One of the significant contributions that 

SPREP makes to environmental protection in the South Pacific is that its existence 

makes available an institutional vehicle for raising and distributing large amounts 

of extra – regional aid for use in the region. 

          The development of an institutional platform greatly assisted the quality of 

international co-operation, but it was not the sum of international co-operation in 

support of an environmental protection regime in the South Pacific during the 

1980s and 1990s. The very process of giving SPREP legal corporeality proved to be 

 
144 The counties comprise of the 22 Pacific Island Countries and Territories and the United States of America, 
Australia, New Zealand and France 
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a significant factor in its own right. Some of the more important 

international/regional conventions promoting environmental protection in the 

South Pacific were drafted through, or associated with, SPREP before it became 

an IGO.145 

      As important as the SPREP – related treaties are, parallel actions outside the 

regime itself have added real value to environmental protection in the South 

Pacific. The most symbolically important of these was the South Pacific Nuclear 

Free Zone Treaty (SPNFZ), given the impact that nuclear testing was negotiated 

under the auspices of the South Pacific Forum, and it is unlikely, even had it 

enjoyed institutional autonomy at the time, that SPREP could have been the lead 

agency for it. French and American membership in SPREP would have proved an 

impossible obstacle. This capacity by the region to pursue its environmental 

objectives through various channels has proved a benefit rather than a sign of 

weakness in the SPREP regime itself. Indeed the forum has proved especially 

productive in political contentious areas. The Convention to ban the Importation 

into the Forum Island Countries of Hazardous and Radioactive Wastes and to 

Control the Transboundary Movement and Management of Hazardous Wastes 

within the South Pacific Region (the Waigani Convention) is just such a measure. 

SPREP may not have been able to provide leadership for this treaty but the forum 

could.146 This agreement, which adds a regional dimension to the 1989 Basel 

Convention, helps to reinforce the pollution – control measures introduced 

 
145 The Conventions such as the Convention for the Protection of the Natural Resources and the Environment of 
the South Pacific Region 1986 and the Protocol for the Prevention of Pollution of the South Pacific Region by 
Dumping 
146 Ibid 
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through the 1985 SPREP Convention and its subsequent protocol on ocean 

dumping. 

             3.2.4 – Impact of the SPREP Regime 

          There can be little doubt that the SPREP regime has had a significant and 

positive impact on the problem of environmental protection in the South Pacific. 

This may be seen in the two levels at which the regime operates. Internationally, 

SPREP is both a product of international cooperation and a vehicle for promoting 

multilateral cooperation. The access that its PIC members have had to 

international environmental issues is striking, as is their capacity to articulate a 

common regional perspective on important international issues. SPREP has also 

had a profound effect at the domestic level, particularly through aid transfers and 

capacity building. A substantial factor in the regime’s impact is the organization at 

the heart of the regime. Without SPREP,it is doubtful that so many small and 

impoverished counties could have acted in concert across so many issues or have 

achieved such an international impact.147 This impression of success is not just 

one from the perspective of the PICs. 

          According to the AusAID review, SPREP has been an effective organization, 

albeit not without some difficulties. It raised nearly $US30 million in the five years 

from 1995 to 2000 for environmental projects, represented the region and its PIC 

members well in international environmental for a, and amassed a substantial 

database on the regions environment.148 However, an assessment of a sample of 

16 SPREP projects led the review team to conclude that, although its projects 

 
147 SPREP, Action Plan for Managing the Environment of the South Pacific Region: 1997 – 2000, Apia 
148 AusAID, SPREP 2000: Review of the South Pacific Regional Environment Programme – Summary Report, 4 (2000) 
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were reasonably effective, more could be done to improve their long – term 

impact. It found that too many projects were good or best practice in reaching 

their planned outcomes but were less successful in contributing to SPREP’s longer 

– range goals. The review noted that the funding structure of the organization 

placed too much emphasis on individual projects rather than on pursuing an 

intergraded programme of activities.149 

              3.2.5 – National Implementation 

          There are several important aspects to the influence of the SPREP regime on 

the national implementation of environmental protection. First and perhaps 

foremost has been the consciousness – raising role the regime has played across 

the region. When the SPREP regime began in the mid – 1970s, very few Pacific 

island countries had governmental divisions or departments dealing with the 

environment, while today virtually all do.150 Secondly, the regime has played a 

capacity augmentation role for individual PIC members by offering outside 

assistance in cases where these small island states would be unable to address 

matters solely from their own resources. 

        From early in the 1990s, SPREP has assisted its Pacific island membership 

with the development of National Environment Management Strategies (NEMS). 

These assessments of national environmental protection needs have served 

subsequently as benchmarks for progress not only by SPREP’s developing 

members but also for SPREP itself.151 Because the NEMS were located very firmly 

in the development role of SPREP, it is scarcely surprising that nearly (49 per cent) 

 
149 Tutangata.T. SPREP’s Years Ahead; Pacific Islands Monthly February, 2002 at p. 48 
150 Ibid 
151 SPREP Annual Report. (1995/96) at pp. 35 -36 
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of the NEMS priorities revolved around meeting the constraints on 

underdeveloped countries facing environmental challenges. The needs identified 

in the NEMS focused on capacity building, training assistance, institutional 

strengthening, and the like.152 

         Just how highly national implementation should be ranked in evaluating 

SPREP may be a moot point. As mentioned earlier, SPREP’s mandate is defined in 

terms of promoting cooperation in the South Pacific region and providing 

assistance to the region’s developing members to achieve its environmental 

goals. Clearly its primary role is to assist its members to cooperate in meeting 

their international objectives and to aid them in protecting their national 

environmental assets.  

3.2.2 – Conclusion 

          The South Pacific Regional Environmental Programme’s (SPREP) mission is to 

promote cooperation in the South Pacific Region and to provide assistance in 

order to protect and improve its environment and ensure sustainable 

development for present and future generations. SPREP achieves these purposes 

through the Action Plans adopted from time to time by the SPREP meeting, 

setting the strategies and objectives of SPREP. 

SPREP also serves as the secretariat for the Convention for the protection of the 

Natural Resources and Environment of the South Pacific Region and related 

protocols 1986 (the SPREP Convention) and the Convention on Conservation of 

Nature in the South Pacific (Apia Convention). 

 
152 Murphy. S. The South Pacific Regional Environmental Programme’s (SPREP) Aptitude in Managing Marine 
Pollution in the South Pacific, (2004) MLAANZ Journal 
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SPREP is both a product of international cooperation and a vehicle for promoting 

multilateral cooperation. It has served its core functions by promoting 

environmental protection in the region. 

        3.3 – Pacific Ocean Pollution Prevention Programme (PACPOL) 

             3.3.1 – Introduction  

        As a regional subset of IMO’s global efforts and in part to implement the 

Convention for the Protection of the Natural Resources and Environment of the 

South Pacific Region and related protocols (SPREP Convention), SPREP has 

prepared the Pacific Ocean Pollution Prevention Programme (PACPOL). PACPOL 

aims specifically to address ship – sourced marine pollution in the Pacific islands 

region, through, amongst other things, assisting countries to become members of 

IMO and to implement the various IMO conventions that deal with marine 

pollution.153 

        PACPOL presents a significant opportunity for Pacific island countries to take 

a major step forward to protect the ocean from marine pollution. It was endorsed 

and approved by all SPREP member countries at the tenth SPREP 

intergovernmental meeting in Apia, September 1998.154 

          The importance of coastal and marine environments to every aspect of the 

lives of Pacific islanders cannot be overstated. The impacts of marine pollution, 

including ship – sourced pollution, constitute a major concern for the Pacific 

island people. 

 
153 SPREP Pacific Ocean Pollution Prevention Programme: Strategy and Work Plan (1999) at p. 3 
154 Ibid at p. 7 
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          3.3.2 – Shipping in the region 

         Island States located within the world’s largest ocean; the island members of 

SPREP are overwhelmingly, dependent on shipping for economic survival. 

Shipping in the region can be grouped into the following broad categories: 

• Transit shipping: ships which pass through the region without stopping, en-

route to other destinations, such as Australia and New Zealand in the South 

and North American, and Asia in the North; 

• International shipping (as distinct from transit shipping): ships calling at the 

major ports of the region from outside the region, either with incoming 

cargo or tourists (cruise ships) or to take out exports; 

• Regional shipping: ships trading (both cargo and passengers) between the 

countries and territories within the region; 

• Domestic shipping: ships trading (both cargo and passengers) within each 

country in the region; 

• Foreign fishing fleet: fishing vessels from distant water fishing nations 

operating within the region; 

• Domestic fishing fleet: fishing fleets from the Pacific islands themselves; 

• Miscellaneous: special purpose vessels such as warships, research vessels, 

tourist vessels and private yachts and pleasure and fishing crafts. 

         There has been no systematic and quantitative assessment of shipping in the 

region carried out so far in the region. However, it is obvious that transit shipping 
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constitutes the largest components in terms of size of vessels, tonnage carried 

and frequency of vessels since the Pacific Ocean is between the two largest 

economies of the world (Americas and Asia). The region lacks details of shipping 

routes and shipping lanes, including types and tonnages of cargo carried and 

frequency of voyages.155 

            3.3.3 - Marine Pollution in the region 

          Compared to other regions of the world, the Pacific is probably relatively 

free of marine pollution. This may be due to the huge area of the region and the 

relatively low intensity and small size of ships (apart from transit shipping) 

servicing the region. Nevertheless, there are some serious pollution “hot spots” in 

the region, including the highest levels of tributyltin measured in port sediments 

anywhere in the world.156 

         Although data is lacking, characteristics of ship source marine pollution in 

the region maybe as follows: 

• Water and sediments in many ports are severely polluted (as described 

above); 

• Marine debris, especially from the foreign fishing fleets, appears to be a 

major problem in some areas; 

• The provisions of ships’ waste reception facilities in regional ports is 

generally inadequate; 

 
155 SPREP Pacific Ocean Pollution Programme: Strategy and Work plan (1999) at p. v 
156 Regional Programmes in Danger, Pacific Islands Monthly, December ,1998, at p. 28 
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• World War II saw major oil pollution incidents throughout the region ( for 

the which the environmental impacts and recovery have never been 

properly assessed); 

• Grounding and sinking of vessels, especially fishing vessels, are extremely 

common in the region; 

• The accuracy of navigation charts, the standards of navigation aids and the 

standards of maritime training may not be as high in the region as other 

parts of the world; 

• The introduction of foreign marine species, including by transit shipping 

undertaking ballasting at sea (in order to protect countries outside the 

region) could be a major problem , but has not been assessed; and 

• The capacity of Pacific island countries and territories to prevent and 

respond to shipping impacts is currently limited, and most countries do not 

have adequate pollution prevention and response plans apart from 

countries such as Papua New Guinea and Fiji.157 

          The IMO, as the United Nations agency with global responsibility for 

shipping and protection of the marine environmental matters, considers the 

Pacific islands as an “Area of Concern”.  

           IMO funded the first PACPOL workshop in 1998 and assisted the second in 

2000. Furthermore, the IMO also funded the drafting of template marine 

pollution legislations for the region and training for improving ships’ waste 

management in the Pacific islands ports with partial funding from Australia. The 
 

157 Ibid at pp. 9 - 17 
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IMO continues to support the region through workshops and seminars in marine 

pollution prevention, marine pollution response, etc...158 

          3.3.4 – The development of PACPOL 

           During the early 1990s IMO assisted SPREP to prepare the SPREP/IMO 

Strategy and Work Programme for the Protection of the Marine Environment in 

the South Pacific Region (SWPPMESPR, or more simply the SPREP/IMO Strategy). 

This was published in 1993. Unfortunately, for various reasons, the SPREP/IMO 

Strategy was not implemented.159 

           The development of PACPOL stems directly from a revision and updating of 

the SPREP/IMO Strategy, and represents a concerted effort to resurrect this 

strategy and proceed with project implementation. The development of PACPOL 

was undertaken during the 1998 calendar year by the SPREP Marine Pollution 

Adviser with funding from COMSEC and CIDA, under C – SPOD. It involved the 

following general activities:160 

• Preparation of a draft PACPOL Strategy and Work plan, based on the 

SPREP/IMO Strategy; 

• Circulation of this to all stakeholders for review and comment – 

stakeholders included the IMO, all SPREP members, other regional 

organizations and the shipping, port and oil industries; 

• A consultation and fact – finding mission to member countries and other 

stakeholders; 

 
158 SPREP, Annual Report, 1999, Apia at p.3 
159 Ibid at pp. 6-7 
160 Ibid at pp. 10 - 15 
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• A review of similar regional marine pollution strategy in the Caribbean, to 

identify useful lessons for the Pacific; 

• Presentation of the proposed PACPOL Strategy and work plan to the tenth 

SPREP meeting in September 1998 at which it was approved and endorsed; 

• Submission of funding proposals to C – SPOD and IMO, resulting in funding 

approval; 

• Production and publication of the final Strategy and Work plan (this 

document), based on responses from stakeholders to the draft and findings 

of the consultation visits for implementation. 

          Finally, the PACPOL and its Work plan was approved and endorsed by the 

SPREP members at the tenth SPREP meeting in September 1998.It is now a 

regional Marine Pollution Prevention Programme basically dealing with ship – 

source pollution.161 

          3.3.5 - Objectives of PACPOL 

        The objectives of PACPOL are: 

• To assess the current and potential risks of ship – source marine pollution 

in the Pacific islands region; 

• To assist SPREP island members to develop better capacity to effectively 

prevent and respond to shipping incidents and marine pollution including: 

 
161 SPREP Annual Report 1999, Apia at p. 2 
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- Increasing membership of IMO and adoption and implementation of 

MARPOL and other international marine pollution conventions; 

- Increasing adoption and implementation of the SPREP Convention 

Pollution and Dumping protocols; 

- Developing regional and national marine pollution contingency plans 

and associated activities and systems; 

- Targeting projects to address identified high priority marine pollution 

problems.162 

            3.3.6 – Underlying principles  

           The PACPOL Strategy is based on the following underlying principles: 

• The programme is based on the assessment that the marine 

environment in the Pacific islands region is relatively unpolluted, 

and that the best approach is to keep it this way. However, the 

programme does recognize that there are specific areas in the 

region that are severely polluted, and that there is an ever – 

present risk of a major marine spill, especially from transit 

shipping. 

• The programme is based on the premise that prevention is better 

than cure, but recognizes that despite best efforts, incidents and 

accidents can always occur. Contingency plans are therefore 

needed to supplement pollution prevention efforts. 

 
162 See the Pacific Ocean Pollution Prevention Programme (PACPOL): Strategy and Work plan – Apia, Samoa. 
SPREP, 1999 
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• The programme reflects the needs and priorities of the Pacific 

island countries and territories, and is fully endorsed and actively 

supported by the SPREP members. 

• The programme seeks to implement the global marine pollution 

regulatory regime, as administered by IMO, at the regional level, 

and provides a vehicle for the implementation of international 

activities to address marine pollution in the region. The 

programme also seeks to implement, in part regional agreements 

such as the SPREP Convention and its protocols. 

• The programme is regionally coordinated and integrated with 

other related programmes and initiatives, and includes 

collaboration between SPREP and other regional organizations 

which are members of the Council of Regional Organizations in 

the Pacific (CROP – formerly known as SPOCC). 

• The programme is endorsed and supported by the private sector, 

in particular the oil, shipping and port industries, and seeks to 

encourage private sector solutions to marine pollution. The 

private sector must be fully integrated into regional and national 

marine pollution contingency plans. 

• The programmes recognizes the current limitations on the 

capacity of Pacific island countries to manage marine pollution, 

and seeks to address these through capacity building and 
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institutional strengthening, with a long- term view to self – 

sufficiency in marine pollution management. 

• The programme will minimize the use of external expertise and 

consultants. It will use traditional expertise and adopt regionally 

relevant and culturally appropriate methods to reduce marine 

pollution wherever possible, while recognizing that marine 

pollution is a ‘western’ problem that often requires ‘western’ 

solutions. 

• Whilst the overriding aim of PACPOL is protection of coastal and 

marine environments from ship – source marine pollution, the 

vital role of shipping in the region and the need for the shipping 

industry to further develop is considered at all times.163 

           3.3.7 – Conclusion 

            PACPOL Programmes are professionally managed by SPREP from its 

Secretariat Headquarters based in Apia, Samoa. It undertakes various ships – 

source pollution prevention and response programmes in the Pacific island SPREP 

member countries and territories. 

The capacity to respond to any spill incident in the Pacific islands countries and 

territories is very limited due to lack of knowledge and funding. 

 
163 See the Pacific Ocean Pollution Prevention Programme (PACPOL): Strategy and Work plan – Apia, Samoa, 
SPREP, 1999. 
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It is evident that countries and territories, companies and resources are still not 

fully prepared to rapidly come together in country to assist regionally in a major 

pollution event.  

            In order to overcome the above, PACPOL should provide additional 

technical and procedural guidance, documents, checklists and templates for use 

in Pacific island countries and territories that are based and comply with best 

practice internationally. 

          3.4 – Pacific Islands Regional Marine Spill Contingency Plan (PACPLAN) 

         3.4.1 – Introduction 

         The South Pacific Regional Environmental Programme (SPREP) as part of its 

role to assist island members to address environmental issues and in accordance 

with the SPREP Action Plan has developed a comprehensive programme to 

address marine pollution. This is called the Pacific Ocean Pollution Prevention 

Programme (PACPOL).164 

            PACPOL includes, amongst other things, a number of initiatives to assist 

island members with marine spill prevention and response. One of these 

initiatives is the development of the Pacific Islands Regional Marine Spill 

Contingency Plan (PACPLAN). 

            PACPLAN provides the framework for cooperative responses to major 

marine spills in the Pacific islands region, including broad aims and objectives, 

underlying spill response philosophies and priorities, roles and responsibilities of 

 
164 See the Pacific Islands Regional Marine Spill Contingency Plan (PACPLAN), Apia, Samoa, (SPREP) 1999 at p.1 
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relevant organizations, regional and supra – regional linkages and mechanisms for 

accessing regional and supra – regional assistance.165 

          3.4.2 – SPREP Pollution Protocol 

            At Noumea, New Caledonia on 25 November 1986, the members of SPREP 

adopted the Convention for the Protection of the Natural Resources and 

Environment of the South Pacific Region (the SPREP Convention), with associated 

protocols. The Convention includes a Protocol Concerning Cooperation in 

Combating Pollution Emergencies in the South Pacific Region (SPREP Pollution 

Protocol). The Protocol provides a formal framework for cooperation between 

Pacific island countries and territories when responding to marine spills.166 The 

SPREP Pollution Protocol requires Parties to: 

• Take initial action at the national level to respond to pollution incidents 

(marine spills); 

• Cooperate with other Parties in the response to pollution incidents; 

• Establish and maintain within their respective capabilities, the means of 

preventing and responding to pollution incidents, including; 

- Enacting relevant legislations, 

- Developing and maintaining contingency plans, 

- Designating a responsible authority. 

 
165 Ibid at p.2 
166 Ibid at p. 3 
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• Exchange information with each other and report all pollution incidents to 

relevant authorities and other parties likely to be affected; 

• Provide assistance, within their capabilities, to other Parties who request 

such assistance; 

• Facilitate the movement of personnel and materials needed for the 

response to a pollution incident into, out – of and through its territory; 

• Develop and maintain where appropriate, sub – regional and bilateral 

arrangements for preventing and responding to pollution incidents. 

           At the international level, the International Maritime Organization (IMO) 

has prepared the International Convention on Oil Pollution Preparedness, 

Response and Cooperation 1990 (OPRC Convention). The OPRC Convention has 

requirements of Parties similar to those of the SPREP Pollution Protocol, as 

outlined above. The SPREP Pollution Protocol is a regional adoption of the OPRC 

Convention.167 

             3.4.3 – Technical Scope & Tier One, Two and Three Spills 

Traditionally, spills response plans tend to focus exclusively on oil spills. 

Internationally, there is increasing recognition that it is more effective and 

efficient to integrate oil spill response arrangements with those for all pollutants, 

including oil, chemicals and hazardous materials (HAZMAT).168 

 
167 Murphy.S. The South Pacific Regional Environmental Programme’s (SPREP) Aptitude in Managing Marine 
Pollution in Managing Marine Pollution in the South Pacific (2004) 18 MLAANZ Journal at p. 4 
168 Ibid at p. 6  
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          PACPLAN therefore covers the response to spills into the marine 

environment of all forms of pollutants. However, it retains a focus on oil spills, as 

oil is the main pollutant likely to be spilled in the region. 

           As a regional plan, PACPLAN applies only to spills where regional 

cooperation and/or supra – regional assistance is required. Under PACPLAN, such 

spills are classified as Tier Three spills. PACPLAN does not cover Tier One and Tier 

Two spills. 

For the purpose of PACPLAN, Tier one, Two and Three spills are defined as 

follows: 

Tier One 

• Small spills that are within the response capability and resources of an 

individual port or oil terminal within the SPREP island member where the 

spill occurs, and 

• That impact or threaten to impact within the jurisdiction of that SPREP 

island member only. 

         Tier One spills should be covered by oil terminal or port specific contingency 

plans. Individual oil companies and port administrations should develop, 

implement and maintain such plans.169 

Tier Two 

• Medium spills that are within the national capability and resources of the 

individual SPREP island member where the spill occurs, and 

 
169 See the Pacific Islands Regional Marine Spill Contingency Plan (PACPLAN), Apia, Samoa, (SPREP) 1999, at p.2 
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• That impact or threaten to impact within the jurisdiction of two or more 

SPREP island members. 

            Tier Two spills should be covered by National Marine Spill Contingency 

Plans (NATPLANs). Each National Government should develop, implement and 

maintain a NATPLAN, through a National Marine Pollution Committee comprising 

as a minimum; the national administrations for maritime transport, Departments 

of Environment and Conservation, fisheries/marine resources and disaster 

management and the oil industry.170 

Tier Three 

• Large spills that are of a magnitude and/or severity that is beyond the 

response capability and resources of the individual SPREP island member 

where the spill occurs, and/or 

• That impact or threaten to impact within the jurisdiction of two or more 

SPREP island members. 

          Tier Three spills should be covered by the relevant NATPLAN, supported by 

PACPLAN. 

           Set quantities and sizes of spills have intentionally not been used in the 

definition of Tiers. This is because in some instances a relatively small spill may fit 

the Tier Two or even Tier three category, depending on the response capabilities 

and resources of the SPREP island member where the spill occurs, the prevailing 

 
170 See the Pacific Islands Regional Marine Spill Contingency Plan (PACPLAN), Apia, Samoa, (SPREP) 1999, at p.3 
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conditions at the time of the spill and the types of environments impacted or 

threatened.171 

           Allocation of any one spill to a particular Tier can only be done at the time 

of the spill, according to an assessment by the Lead Agency of the SPREP island 

member where the spill occurs. 

             Because in reality spills do not fall into convenient categories, the 

boundaries between Tiers will inevitably be blurred. Lead Agencies must 

therefore be prepared to involve the next highest Tier from the earliest moments, 

as it is easier to stand down an alerted system than to escalate a response by 

calling up unprepared reserves. 

            3.4.4 – SPREP Technical Secretariat 

           The SPREP Technical Secretariat, located in Apia, Samoa, has the following 

roles and responsibilities under PACPLAN: 

• Maintaining and updating the plan, including: 

- Staying abreast of developments and changes which affect the 

content of the plan, and amending the plan accordingly; 

- Managing the distribution of the plan, which is a controlled 

document; 

- Maintaining a register of holders of the plan; 

 
171 See the Pacific Islands Regional Marine Spill Contingency Plan (PACPLAN), Apia, Samoa, (SPREP) 1999, at p.4 
 
 



81 
 

- Ensuring that all stakeholders receive updates to the plan as they 

occur. 

• Organizing and managing the annual PACPOL workshop, including training 

in marine spill response, a desk – top exercise of PACPLAN and a regional 

coordination meeting. 

• Providing/coordinating scientific and environmental advice to island 

member governments in the event of a spill. 

• Assisting SPREP island members, if required with requests for external 

assistance in the event of PACPLAN being activated. 

• Managing the Pacific Regional Marine Spill Reporting Centre (PACREP), 

including dissemination of reports to affected parties and reporting annual 

spill statistics to interested parties. 

• Maintaining and updating the SPREP Guidelines and Template for National 

Marine Spill Contingency Plans (SPREP NATPLAN Guidelines), and assisting 

SPREP island members to develop and implement NATPLANS. 

• Generally assisting SPREP island members in the prevention of, planning for 

and response to marine spills. 

           To achieve the above, the SPREP Technical Secretariat must develop and 

maintain the necessary staff and material resources to enable it to fulfill these 
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responsibilities, within the resources made available from the general PACPOL 

programme.172 

           3.4.5 -   SPREP Island Member Governments 

             Each SPREP island member government (including both Pacific island 

countries and territories), has the following roles and responsibilities under 

PACPLAN, in accordance with national capacity: 

• Developing and maintaining a NATPLAN and a National Marine Pollution 

Committee (National Committee), including any necessary sub – plans for 

local areas such as individual ports. 

• Drafting, enacting, implementing and enforcing national marine pollution 

legislation. 

• Designating a Responsible Authority, which has legal responsibility for 

administering and enforcing the national marine pollution legislation and 

for the overall management of the NATPLAN. 

• Designating a Lead Agency, which has operational responsibility for 

managing the response to marine spills. The lead Agency may or may not 

be the same as the Responsible Authority. Ideally, they should be the same. 

• Reporting all marine spills to PACREP, in accordance with Section 3 of the 

PACPLAN. 

 
172 See the Pacific Islands Regional Marine Spill Contingency Plan (PACPLAN), Apia, Samoa, (SPREP) 1999, at p.11 



83 
 

• Taking effective action at the national level initially, to respond marine 

spills that occur within the jurisdiction. 

• Cooperating with and assisting neighboring countries and territories in the 

response to marine spills, in the form of personnel and/or equipment, 

when such assistance is requested and in accordance any relevant 

Memorandum of Understanding and/or joint spill response plans 

developed bilaterally/multilaterally between neighboring SPREP island 

members pursuant to Section 5.14 of the PACPLAN. 

• Facilitating the provision of any external assistance that might be requested 

as per provided for under Section 6 of the NATPLAN. 

• Complying with the national government obligations of the SPREP Pollution 

Protocol and the OPRC Convention not covered above (refer sections 1.1.1 

and 1.1.2 of the PACPLAN). 

• Reporting to SPREP any changes in circumstances, including levels of risk of 

marine spill, capability to manage marine spills, internal administrative 

arrangements and contact details, that may require revision and updating 

of PACPLAN. 

• Attending the annual PACPOL workshop.173 

            3.4.6 – SPREP Non – Island Member Governments 

 
173 See the Pacific Islands Regional Marine Spill Contingency Plan (PACPLAN), Apia, Samoa, (SPREP) 1999, at p.11 - 

12 
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            Each SPREP non – island member government (Australia, France, New 

Zealand and USA), has the following roles and responsibilities under PACPLAN:    

• Assisting SPREP island members in preventing marine spills and planning 

and preparing for the response to marine spills. This assistance should be 

provided through SPREP, under the auspices of PACPOL, in the form of 

financial support, support – in – kind and/or technical assistance for 

relevant PACPOL projects, including training and equipment acquisition 

projects. 

• Assisting SPREP island members with the actual response to marine spills, 

in the form of personnel and/or equipment, when such assistance is 

requested and in accordance with section 6 of PACPLAN. 

• Attending the annual PACPOL workshop. 

           The Oil Industry also has responsibilities under the PACPLAN, which they 

must be aware of and adhere to when conducting business in the SPREP island 

member countries and territories.174 

            3.4.7 – Pacific Regional Marine Spill Reporting Centre (PACREP) 

              Under PACPLAN, SPREP has established and maintains the Pacific Regional 

Marine Spill Reporting Centre (PACREP), at its office in Apia, Samoa. PACREP is 

simply the SPREP fax number, and provides the focal point for receiving and 

relaying information concerning any marine pollution incident in the region. 

PACREP is a facility where: 

 
174 See the Pacific Islands Regional Marine Spill Contingency Plan (PACPLAN), Apia, Samoa, (SPREP) 1999, at p.12 - 
13 
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• Reports (Pollution Reports or POLREPS) of all marine spills in the region are 

sent to by the Lead Agency and/or oil company where the spill occurs; 

• Other parties potentially affected by a spill can be alerted from; 

• The progress of a spill can be monitored, through the receipt of Situation 

Reports (SITREPS) from the Lead Agency where the spill occurs, allowing 

updates to be provided to affected parties. 

            POLREPS received by SPREP through PACREP are entered into a database 

and Geographic Information System, to provide long – term picture of trends in 

marine spills throughout the region. This will assist updating of risk assessment 

and targeting of prevention, education, surveillance and enforcement efforts, and 

provides a performance indicator for spill prevention efforts and state of the 

environment reporting. SPREP is responsible for reporting annual spill statistics 

from PACREP to interested parties. 

         It should be noted that PACREP is NOT an emergency response facility, and is 

only functional during normal business hours. Its main purpose is for the 

collection, analysis and dissemination of spill data. The Lead Agencies in each 

country/territory should ensure that national marine spill emergency reporting 

and alerting systems are established and maintained.175 

       3.4.8 – Conclusion 

       As PACPLAN is focused on implementing the Pollution Protocol of SPREP 

Convention, ongoing resourcing for the update and re-issuance of the plan from 

 
175 See the Pacific Islands Regional Marine Spill Contingency Plan (PACPLAN), Apia, Samoa, (SPREP) 1999, at p.16 - 
18 
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time to time, maintaining the Regional Register of Marine Spills Responders and 

the management of any POLREPs that come into the PACREP system should be 

contributed to by member countries, through the existing annual voluntary 

member contributions amended accordingly for the betterment of the Pacific 

Ocean that is free of pollution. 

            Chapter 4: Measures taken to prevent ship – source pollution in PNG 

            4.1 – Introduction 

       Papua New Guinea is located in the South West Pacific Ocean on the eastern 

half of the island of New Guinea. It consists of the mainland (eastern half of New 

Guinea Island) and 600 islands. Papua New Guinea has 3.1 million square 

kilometers of Exclusive Economic Zone (EEZ in the region, which is the largest in 

the region and the second largest in the world. The country’s EEZ is among the 

richest in fisheries resources in the world. PNG is surrounded by the major water 

masses – the Bismarck Sea to the North, the Solomon Sea to the North/East and 

the Coral Sea to the South/East. The country has over 17,110km of coastline.176 

      Papua New Guinea’s principal marine environment includes coral reefs, 

mangroves, sea grass beds, sandy beaches, river deltas, and rocky shorelines; 

inter tidal flats with gradual mud or sand accumulation, estuaries, lagoons and 

reef walls that drop off the continental slope.177 

      The reefs in PNG are among the richest and most diverse in the world, and 

cover a total area of 40,000square kilometers. Recent surveys have shown that 

 
176 Beehler B.M, Papua New Guinea Conservation needs analysis Volume 2: Papua New Guinea Department of 
Environment and Conservation, Port Moresby, 1999 at pp. 2 - 7 
177 Nix H A; A National Study of Biodiversity Assessment and Planning for Papua New Guinea, Canberra, CSIRO 
Press, 2000 at P. 4 
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most reefs in PNG are in very good condition. The reefs surveyed have very high 

coral cover and little evidence of damage from human activity.178 

         Papua New Guinea as a responsible nation State has undertaken reasonable 

steps to protect its vast marine resources by way of ratifying or acceding to 

various international conventions to protect its pristine marine environment. It 

went on further to establish institutions to implement those conventions and 

enacted domestic legislations to give effect to the conventions domestically as 

per provided for under the Constitution.179 This chapter will mainly focus on what 

Papua New Guinea has done so far to prevent ship–source pollution in its waters. 

           4.2.1 – Ratification of relevant International Conventions 

           Upon attaining independence from Australia in 1975, Papua New Guinea 

automatically became a member of the international community of nations who 

have roles and responsibilities to play as members of the community. One of its 

main roles and responsibilities is to maintain order in the community for a better 

world. To maintain order in the community, the country started ratifying 

international treaties and conventions.180 Many Pacific island countries also 

gained independence in the 70s and early 80s. 

          Since Papua New Guinea and the Pacific island countries depend on the 

marine resources, they decided to ratify the relevant United Nations and IMO 

marine pollution [ship-source] conventions. They went further on to come up 

 
178 Ibid at p. 5 
179 Under Section 117(7) of the Constitution of the Independent State of Papua New Guinea, ratification or 
acceding to an international treaty or convention does not mean the treaty automatically becomes a municipal law 
in the country. The Legislature has to enact municipal laws to give effect to the treaty domestically. 
180 Straight after independence, PNG ratified the COLREG & LOADLINES Conventions in 1976 and the others 
followed later. 
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with their own regional marine pollution conventions which are compatible with 

existing international law.181 Papua New Guinea is signatory to most of the 

International Conventions related to ship – source pollution and the SPREP 

Convention and its protocols. 

Table below shows Papua New Guinea and the Pacific islands countries/territories including Australia 

and New Zealand who are parties to the important marine pollution conventions. 

Countries IMO UNCLOS MARPOL OPRC CLC92 FUND 
92 

HNS LC LC 96 
Proto 

SPREP  
Conv 

SPREP 
Dump.Prot 

SPREP 
Pol.Prot. 

Cook IS  x        x X x 

Fiji x x x       x X x 

FSM  x        x X x 

Kiribati        x     

Marshall 
Island 

 
x 

 
x 

 
x 

 
x 

 
X 

 
x 

 
 

 
x 

  
x 

 
X 

 
x 

Nauru x x        x X x 

Niue             

Palau  x        x X x 
PNG x x x  X x  x  x X x 

Samoa x x        x X x 

Solomon 
Islands 

 
x 

 
x 

      
x 

  
x 

 
X 

 
x 

Tonga  x x x    x     

Tuvalu   x       x X x 
Vanuatu x  x x X x  x x    

New 
Zealand 

 
x 

 
x 

 
x 

  
X 

 
x 

  
x 

 
 

 
x 

 
X 

 
x 

Australia x x x x X x  x x x X x 
 

Source: Pacific Ocean Pollution Prevention Programme: Strategy and Work plan 

NB: Table only indicates whether a country is a party to a convention. It does not 

indicate whether a country has ratified or implemented the convention 

domestically. Also, the table does not show to which annexes and/ or protocols of 

each convention countries may also be party (except LC 96 Protocol and SPREP 

Convention protocols. 

  

 
181 SPREP Convention and the Dumping and Pollution Protocols are widely supported by nearly all the Pacific Island 
countries except Vanuatu and Kiribati for reasons known to themselves. 
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          4.2.1.1 – Law of the Sea Convention (UNCLOS) 

          The Law of the Sea Convention 1982 imposes general obligations on coastal 

States to preserve and protect the marine environment,182 and to act through the 

competent international organization [generally IMO] or general diplomatic 

conferences to establish international rules and standards to prevent, reduce and 

control pollution of the marine environment from vessels.183 Papua New Guinea 

signed the instrument on the 10th December 1982 after the conclusion of the 

United Nations Diplomatic Conference on the Law of the Sea Convention. On the 

14th January 1997, Papua New Guinea ratified the UNCLOS together with the 

Agreement relating to the implementation of Part VI of the Convention.184 Many 

Pacific Island countries also took the opportunity to become signatories to the 

convention on the 10th December 1982 and later ratified the Convention and 

others followed later. The Pacific Island countries, many of them who mainly 

depend on the marine resources were beneficiaries of the UNCLOS. The UNCLOS 

extended the maritime zones of many countries in the world which benefited 

many Pacific Island countries. The UNCLOS also gives the coastal State the 

jurisdiction to enact and enforce pollution legislations within their waters. Papua 

New Guinea benefited enormously from the UNCLOS since its EEZ is the largest in 

the region185 and it empowers it as a coastal State to enact legislations to protect 

its rich fisheries resources, pristine marine environment and other marine 

resources within its waters. 

 
182 UNCLOS Art. 192 
183 UNCLOS Art.211(2) 
184 Oceans and Law of the Sea, Division for Ocean Affairs and the Law of the Sea, Last updated 3rd June 2011 
185 Papua New Guinea’s EEZ is 3.1 square kilometers. This is the largest in the region and only second to that of 
France. France’s EEZ includes those of its territories in the South Pacific Region such as French Tahiti and New 
Caledonia. 
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        The table below shows Papua New Guinea and the Pacific island countries 

including Australia and New Zealand who ratified the UNCLOS. 

Table 1: Current status of UNCLOS and of the Agreement relating to the Implementation of Part XI 

 
Country/Territory 

United Nations Convention on the Law 
of the Sea (UNCLOS) 

Agreement relating to the 
implementation of Part XI of the 
Convention 

Signature Ratification Signature Ratification 
Total 158 135 79 99 

American Samoa     

Australia 10/12/82 05/10/94 signed 05/10/94 

Cook Islands 10/12/82 15/12/95  15/02/95 

Federated States 
of Micronesia 

 
29/04/91 

 
29/04/91 

 
signed 

 
06/09/95 

Fiji 10/12/82 10/12/82 signed 28/07/95 
French Polynesia     

Guam     

Kiribati    24/02/03 

Marshall Islands  09/08/91   
Nauru 10/12/82 23/01/96  23/01/96 

New Caledonia     

New Zealand 10/12/82 19/07/96 signed 19/07/96 
Niue  11/10/06  11/10/06 

Commonwealth of 
Northern Mariana 
Islands (CNMI) 

    

Palau  30/09/96  30/09/96 

Papua New 
Guinea 

 
10/12/82 

 
14/01/97 

  
14/01/97 

Pitcairn Island     

Samoa 28/09/84 14/08/95 signed 14/08/95 

Solomon Islands 10/12/82 23/06/97  23/06/97 
Tokelau     

Tonga  02/08/95  02/08/95 

Tuvalu 10/12/82 9/12/02  9/12/02 

Vanuatu 10/12/82 10/08/99 signed 10/08/99 
Wallis & Futuna     

     
Source: Oceans and Law of the Sea, Division for Ocean Affairs and the Law of the Sea: Last updated 03 June 2011. 

        In 2006, with the technical assistance of the Commonwealth Secretariat, the 

Government of Papua New Guinea instructed the Department of Justices & 

Attorney Generals to draft a legislation to give effect to the UNCLOS 
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domestically.186 The Department of Justices & Attorney Generals set up an office 

within the Attorney Generals Department and appointed an experienced officer 

within the Department to coordinate the project in collaboration with the 

Commonwealth Secretariat. Many stakeholders were consulted and their inputs 

were included in the draft bill. The team finally came up with a final draft in 

2010.187 

         The draft Bill consists of the following Parts: Part 1 – Preliminary, Part II – 

Internal Waters, Part III – Archipelagic Waters, Part IV – Territorial Waters, Part V 

– Rights of Passage, Part VI – Contiguous Zone, Part VI – Exclusive Economic Zone, 

Part VIII - Continental Shelf, Part IX – Installations, Safety zones and Safety of 

Navigations, Part X – Marine Environment Protection, Part XI – Marine Scientific 

Research, Part XII – Underwater Cultural Heritage and Part XIII – Legal and 

Miscellaneous.188 The draft legislation will be submitted to the relevant 

government agencies before it is being submitted to the National Executive 

Council (NEC) for its endorsement. After the Bill is endorsed by the NEC, the Bill 

will be submitted to the Legislature for enactment.189 Once the Bill is enacted into 

an Act of Parliament, this piece of legislation will comprehensively cover the legal 

regime provided for under the UNCLOS. Once the Bill is enacted, it will replace the 

outdated National Seas Act 1977, which was enacted before coming into force of 

the UNCLOS in 1982. 

4.2.2 – International Maritime Organization (IMO) Conventions 

          Papua New Guinea became a member of the International Maritime 

Organization when it acceded to the Convention on the International Maritime 

Organization on the 6th May 1976. The Convention on the International Maritime 

Organization was adopted at the United Nations diplomatic conference in Geneva 

on the 6th March 1948. The Convention establishing the IMO came into force on 

 
186 The author was an original member of the team that went through the draft template provided by the 
Commonwealth Secretariat. The team met monthly at the Sir Buri Kidu Haus at Waigani, Justices Department 
Headquarters going through the drafts and making necessary comments on the draft.  
187 Ibid 
188 See the Draft Maritime Zones Bill 2010 of the Independent State of Papua New Guinea 
189 The process of enacting a Law in PNG is sometimes time consuming because, the government system is too 
slow in getting things done on time. 
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the 17th March 1958.190 After its membership with IMO, PNG ratified/acceded to 

many of the IMO safety and pollution conventions. 

       The table below shows the IMO Conventions that PNG acceded to and the 

IMO conventions that PNG is yet to accede to and the IMO conventions that are 

not yet in force. 

The relevant IMO Conventions that Papua New Guinea has acceded to 

 
IMO Conventions 

Date of entry into 
force of 
convention 

Date of signature 
or deposit of 
instrument 

Date of entry into 
force or 
succession 

SOLAS 25/5/80 12/12/80 12/02/81 

COLREG 15/7/77 18/5/76 15/7/77 

MARPOL 2/10/83 25/10/93 25/01/94 
FAL 9/03/65 - - 

LOADLINES 21/07/68 18/05/76 18/08/76 

Tonnage 
Measurement 

 
18/07/82 

 
25/10/93 

 
25/01/94 

Intervention Con... 6/05/75 12/03/80 10/06/80 

CLC 69 19/06/75 12/03/80 10/06/80 

Denunciation of 
CLC 69 

 
 

 
23/01/01 

 
23/01/02 

CLC 92 30/05/96 23/01/01 23/01/02 

FUND 71 16/10/78 12/03/80 10/06/80 

Denunciation of 
FUND 71 

  
23/01/01 

 
23/01/02 

FUND 92 30/05/96 23/01/01 23/01/02 

IMSO 16/7/76 - - 
LLMC 01/12/86 - - 

LLMC Protocol 96 13/05/04 - - 

STCW 28/03/84 28/10/91 28/01/92 

SAR 27/3/79 03/08/92 02/09/92 
SUA 01/03/92 - - 

OPRC 1990 13/05/95 - - 

SFV Protocol 93 Not yet in force - - 

HNS 96 Not yet in force - - 

HNS Protocol 2010 
Bunkers 2001 

Note yet in force 
21/11/08 

- 
- 

- 
- 

Bunkers 2001 21/11/08 - - 

AFS 2001 17/09/08 - - 

BWM 2004 Not yet in force - - 

WRC 2007 Not yet in force - - 

 
190 United Nations, Treaty Series, Volume.289 at p.3 and Volume.1520 at p. 297 
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London 
Convention 72 

 
30/08/75 

 
10/03/80 

 
09/04/80 

LC Protocol 96 25/03/06 - - 

 

Source: International Maritime Organization as at 13 August 2012. 

       After acceding to the above Conventions, the Government of PNG slowly 

enacted domestic legislations to give effect to the conventions domestically as 

per provided for under its Constitution.191 Several maritime legislations were 

enacted replacing existing outdated legislations after the establishment of the 

National Maritime Safety Authority in 2006. 

       The following regulations were made under the Merchant Shipping Act 

Chapter 262, in-cooperating the latest amendments and protocols to the relevant 

IMO Conventions:192 

• Merchant Shipping (Navigational Aids) Regulation 2006 

• Merchant Shipping (Pilotage) Regulation 2006 

• Merchant Shipping (Registration) Regulation 2006 

• Merchant Shipping (Safety) Regulation 2006 

• Merchant Shipping ( Dangerous Goods) Regulation 2007 

• Merchant Shipping (Deck Cargoes) Regulation 2007 

• Merchant Shipping ( Load Lines) Regulation 2007 

• Merchant Shipping (Collisions) Regulation 2007 

• Merchant Shipping (Safe Containers) Regulation 2007 

• Merchant Shipping (Tonnage Measurement) Regulation 2007 

• Merchant Shipping (Navigational Aids Levy) Regulation 2007 

• National Maritime Safety Authority (Statutory Functions Levy) Regulation 

2007 

      There are other draft safety regulations such as the draft (MS Crewmen 

Regulations) still under review by the National Maritime Safety Authority before 

 
191 Constitution of the Independent State of Papua New Guinean, Section 117 
192 Pidi. M.J. Papua New Guinea Country Paper, Asia Pacific Heads of Maritime Safety Agencies Forum, Sydney, 31st 
May – 3rd June 2009 
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being submitted to the relevant government agencies for formatting, etc. before 

submitting them to the NEC for approval.193 

       4.2.2.1 – New Marine Pollution Laws for Papua New Guinea 

        Marine resources are of utmost importance to Papua New Guinea, which has 

some of the highest marine biodiversity in the world. PNG’s marine resource 

hosts some of the last remaining pristine coral reefs in the world. Furthermore, its 

coastal people are still reliant on subsistence fishing for day–to-day survival. 

Marine based tourism and diving hold significant economic potential and where 

ongoing development of commercial fisheries, aquaculture and other marine-

based industries such as the seabed mining forms a vital part of the country’s 

economic future.194 

        These rich resources face a number of significant threats, including pollution 

from ships. The country hosts a number of international shipping lanes, including 

the main transit routes between the major east coast ports of Australia and their 

export markets in north Asia. The ongoing development of oil and gas industry in 

PNG, including the building of new ports and terminals, as well as emerging 

industries such as seabed mining,195 also pose potential risks in terms of marine 

pollution. 

         As part of efforts to address these risks, the PNG National Maritime Safety 

Authority (NMSA) has developed new marine pollution legislations for PNG, which 

are ready to be submitted to the Legislature for enactment by the minister 

responsible. The new laws will implement all of the relevant pollution related 

Conventions of the IMO and provide PNG with a 21st century legal regime for 

marine environment protection.196 

 
193 The author is the Senior Legal Officer of the National Maritime Safety Authority and he is part of the drafting 
team. The NMSA is continuing to draft new legislations to replace old outdated legislations and amending existing 
legislations to include new amendments and protocols on existing IMO Conventions 
194 New Marine Laws for Papua New Guinea – Consultation Paper – March 2008 
195 Oliver. M. Papua New Guinea’s seabed to be mined for Gold and Copper: PNG Government approves world’s 
first commercial deep-sea mining project despite vehement objection over threat to marine life, Guardian, United 
Kingdom, Monday 6th August 2012 
196 New Marine Pollution Laws for Papua New Guinea: Consultation Paper, March 2008 at p. 2 
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         The table below shows the Draft Bills, the related IMO conventions, the 

purpose of the Bill and the current status of the Bills. 

 
Name of Draft Bill 

The relevant IMO 
Convention 
implemented 

 
Purpose of the Bill 

 
Current Status of the 
Bill 

 
Marine Pollution (Ships 
and Installations) Bill 

This Bill implements the 
MARPOL and the Anti – 
Fouling Systems (AFS) 
Convention. 

This Bill is designed to 
regulate all forms of 
marine pollution from 
ships and offshore 
installations. 

Already endorsed by 
the NEC. Ready to be 
submitted to the 
Legislature by the 
minister. 

 
Marine Pollution ( Sea 
Dumping) Bill 

This Bill implements the 
London Dumping 
Protocol 

This Bill is designed to 
regulate the dumping of 
wastes at sea. 

Already endorsed by 
the NEC. Ready to be 
submitted to the 
Legislature by the 
minister. 

 
Marine Pollution 
(Preparedness & 
Response) Bill 

This Bill implements the 
OPRC and the OPRC 
Protocol on Hazardous 
and Noxious Substances 
(HNS) 

This Bill mandates a 
comprehensive system 
for responding to and 
cleaning up oil spills and 
other marine pollution 
incidents. 

Already endorsed by 
the NEC. Ready to be 
submitted to the 
Legislature by the 
minister. 

 
Marine Pollution 
(Liability & Cost 
Recovery) Bill 

This Bill implements the 
CLC 92 and the FUND 92 

This Bill calls for the 
establishment of a 
National Marine 
Pollution Fund and also 
provides for 
comprehensive regime 
for ships to carry 
compulsory insurance 
against marine 
pollution, and for the 
payment of damages to 
PNG citizens in the 
event of a marine spill. 
It gives PNG access to 
funds established by 
CLC 92 and FUND 92. 

Already endorsed by 
the NEC. Ready to be 
submitted to the 
Legislature by the 
minister. 

 

Source: New Marine Laws for PNG – Consultation Paper – March 2008. 

       The new marine pollution laws will replace the following existing (and 

significantly outdated) Acts that are currently administered by NMSA: 
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• Prevention of Pollution of the Sea Act 1978 (consolidated in 2003) 

• Protection of the Sea (Shipping Levy) Act (consolidated in 2003) 

• Dumping of Wastes at Sea Act 1978 (consolidated in 2003) 

          Subject to consultation, it is proposed that the new marine pollution laws 

for PNG will be administered primarily by NMSA, with enforcement roles for 

certain parts being delegated to other Departments and Authorities.197 

          It is further proposed that in addition to NMSA, officers from the National 

Fisheries Authority (NFA), the Department of Environment and Conservation, the 

Royal Papua New Guinea Constabulary and other relevant bodies, would be 

appointed as Inspectors under the new Acts, and that they will receive proper 

training and capacity building in administering and enforcing the Acts, along with 

clear guidelines and manuals on investigations and enforcement procedures.198 

    4.2.3 - Establishment of the National Maritime Safety Authority 

       Prior to the establishment of the National Maritime Safety Authority (NMSA), 

all maritime functions came under the Department of Transport, Maritime 

Division. The Division was responsible for ratifying/acceding to IMO conventions 

and their implementation in PNG. The purpose of the establishment of the NMSA 

was to raise standards of maritime safety and prevent and control marine 

pollutions from shipping services within Papua New Guinea waters.199 

 
197 Ibid at p. 3 
198 Ibid at p.4 
199 Policy Submission for the Members of the National Executive Council on the Establishment of the National 
Maritime Safety Authority, 15th October 2002 
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       The National Maritime Safety Authority Act 2003 established the National 

Maritime Safety Authority as a not–for-profit statutory authority.200 The Authority 

commenced operations on the 1st January 2006. 

        NMSA’s Primary responsibilities are to undertake government regulatory 

functions on safety of shipping services and to meet the expectations of the 

shipping industry, its customers and coastal communities for a safe, efficient and 

environmentally responsible shipping sector as it is regarded very crucial to Papua 

New Guinea’s social and economic development.201 

       The Authority’s functions and responsibilities are defined in the NMSA Act 

2003 and are summarized under the following headings: 

1. Maritime Safety 

• Ensure a fully – functioning and effective network of maritime 

navigational aids; 

• Ensure the availability of high quality, up-to-date navigational chats; 

• Ensure that vessels meet the safety standards required by PNG’s 

legislation, regulations and commitments under International 

Maritime Organization (IMO) Conventions; 

• Ensure seafarers competency through certification and 

documentation of work experience; 

• Help to coordinate responses to distress calls. 

2. Marine Pollution Control 

 
200 The National Maritime Safety Act 2003 
201 The Papua New Guinea National Maritime Safety Authority: A Ship with a Hole, The Garamut, Port Moresby 
24th, September, 2012. 
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• Issue and enforce pollution control standards in accordance with 

international conventions, protocols and agreements; 

• Coordinate the clean-up of marine pollution. 

3. Corporate Governance, Efficiency, Transparency, Accountability and 

Sustainability 

• Maintain full cost recovery, control costs and ensure efficient and 

effective management reporting; 

• Equip staff with the skills and resources needed to carry out their 

tasks efficiently and effectively; 

• Collaborate with international agencies, national, provincial and local 

governments and coastal communities; 

• Keep the public, industry and the Government fully informed of the 

Authorities activities. 

          4.2.3.1 – Constraints in NMSA Moving Forward 

         After NMSA’s six years of operations, the Authority has faced success and 

constraints in executing its functions and responsibilities.202 This is not only 

unique to NMSA as all organizations in their infancy state face similar success and 

constraints. As the Authority matures, the constraints will be gradually dealt with 

and build on the successes. The following are the constraints: 

• Loop holes in the Merchant Shipping Act and its subsequent legislations; 

• Long delays in the law making process; 

 
202 Pidi.J.M. Papua New Guinea Country Paper, National Maritime Safety Authority, Asia Pacific Heads of Maritime 
Safety Agencies Forum, Sydney, 31st May – 3rd June 2009  
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• Implementation of new marine pollution legislations: NMSA will require 

technical assistance to implement the legislations effectively; 

• Limited manpower (Technical Expertise) to effectively carry out the 

functions and responsibilities of the NMSA; 

• Developing policies, procedures and best practices; 

• Funding of priority projects (extension of AIS network to cover the critical 

areas along the PNG coast), upgrade the PNG Coastal Radio Network to 

incorporate elements of the GMDSS, Maritime Rescue Coordination Centre 

and the GMDSS training facility at PNG Maritime College, upgrade 

Navigational Aids Systems, Hydrographic Surveys, upgrade the Ship Surveys 

and Inspections capability and Conduct Risk Assessments to protect the 

marine environment, etc.; 

• NMSA has not been attending IMO meetings due to either manpower 

shortages or financial factors. 

         Despite the constraints, NMSA has progressed as an organization so far, 

determined to fulfill its mandated functions under the NMSA Act 2003 and the 

IMO Conventions as it is the country’s nominated authority/organization in 

implementing IMO Conventions which PNG is party to. 

4.2.4 – Putting in place a National Marine Pollution Response Plan 

(NATPLAN) 

        The first PNG Oil and Pollution Plan was published in 1981. However, in 

August 1990, the first Oil Pollution Plan was revised as National Marine Spill 

Contingency Plan (NATPLAN) to take into account and meet the obligations of 

PNG under the Protocol concerning Cooperation in Combating Pollution 
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Emergency in the South Pacific Region (SPREP Pollution Protocol) as well as 

obligations under MARPOL 73/78 and Oil Pollution Response, Preparedness and 

Cooperation 1990 (OPRC 90).203 

           In addition to the conventions mentioned above, PNG has obligations under 

the Torres Strait Treaty. Part of the Torres Strait Treaty falls within a Protected 

Zone as defined in Article 10 of the treaty.204 

      The government of Australia and PNG are obliged, under Article 13 of the 

Treaty, to take legislative and other measures necessary to protect and preserve 

the marine environment in, and in the vicinity of the Protected Zone. This involves 

measures for the prevention and control of pollution from vessels in the zone.205 

        When NMSA commenced operations on the 1st January 2006, NMSA 

automatically became the Lead Agency since all maritime functions formerly 

performed by the Department of Transport, Maritime Division were transferred 

to NMSA. 

        NMSA as the Lead Agency in a ship-source oil or chemical spill took the 

necessary steps to review the NATPLAN to in - corporate the latest developments 

taking place in the country. The NMSA’s Marine Environmental Protection 

 
203 National Marine Spill Contingency Plan: PNG’s National Plan to Combat Pollution of the Sea by Oil and other 
Noxious and Hazardous Substances, March 2007, Copy No.3 
204 The Torres Strait Treaty Article 10. The Torres Strait Treaty was concluded between Australia and Papua New 
Guinea in 1978 to protect the marine environment and other related matters such as the right of people living in 
the area to cross into Australia for medical treatment, etc. 
205 The Torres Strait Treaty Article 13 
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Department with the assistants of external consultants engaged by NMSA is 

reviewing the NATPLAN.206 

          NMSA as the Lead Agency has the operational responsibility for 

commanding the response to marine spill, through the designated Incident 

Commander. Within declared port limits, the PNG Ports Corporation Limited is the 

Lead Agency and will provide the Incident Commander for Tier 1 spills, and NMSA 

will assume this role for a Tier 2 spill within Port limits.207 All other Government 

departments/agencies shall support the Lead Agency in accordance with the 

organization structure.208 

      The PNG NATPLAN covers all waters within the 200 nautical mile Exclusive 

Economic Zone and extending up the navigational extent of all rivers in the 

country.209 The NATPLAN reflects the essential steps necessary to initiate, conduct 

and terminate an emergency spill response on, or into the navigable waters of 

PNG, on the adjoining shorelines, waters of the territorial sea, waters of the 

contiguous zone or into waters of the EEZ. It also brings together the combined 

efforts and resources by relevant national and provincial departments, PNG Ports 

Corporation Limited, oil and shipping industries, exploration and down - stream 

processing industries and semi government organizations to provide a level of 

preparedness to the threat posed to the marine environment by ship-sourced oil 

 
206 Papua New Guinea Marine Spill Contingency Plan (NATPLAN): Draft 1 for Internal Review only, 19th December, 
2012 
207 PNG NATPLAN Section 4 
208 Ibid at Section 4. 
209 Ibid at p.4 
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and chemical spills. The Plan prescribes procedures and provides information 

required to implement the plan.210 

4.2.5 – Australia and PNG sign Maritime Cooperation Agreements. 

       Papua New Guinea is a former colony of Australia until it attained 

independence on the 16th September 1975. Australia and Papua New Guinea 

enjoy a cordial relationship since then. The two countries have mutual respect for 

each other in the region. Furthermore, the two countries have a series of bilateral 

treaties in all respective areas such as the PNG – Australia Defence Cooperation 

Treaty and the Torres Strait Treaty 1978. 

        Lately Australia and Papua New Guinea signed two agreements at the recent 

Maritime Labour Convention Regional Dialogue in Cairns, Australia. The first 

agreement promotes mutual cooperation on marine pollution preparedness and 

response. In the event of a marine pollution incident, each maritime authority can 

request assistance from the other authority and take all reasonable efforts to 

provide vessel and aerial assets, equipment, materials and personnel to respond 

to a pollution incident. Each authority has also undertaken to consult on a range 

of matters pertinent to pollution of the marine environment by oil and hazardous 

and noxious substances.211 

         The second agreement concerns cooperation between Australia and Papua 

New Guinea on improved marine safety. This agreement forms an annex to a 

broader agreement between the governments of Australia and Papua New 

Guinea on Cooperation in the Transport Sector signed on 5th November 2010. 
 

210 National Marine Oil Spill Contingency Plan (NATPLAN), http://www.nmsa.gov.png/natplan.html 
211 Australia and Papua New Guinea sign Maritime Cooperation Agreement, Australian Maritime Safety Authority, 
Recent Event News Bulletin, Cairns, 23rd May 2011  
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Activities under the annex include a search and rescue (SAR) needs and gap 

analysis; joint casualty management and oil spill exercise; ship survey and 

inspection; navigational needs and analyses; and governance and regulatory 

measures to ensure improved compliance with newly developed legislation and 

standards.212 

          AusAID will consider funding projects under the agreement up till 30th June 

2013 to a maximum of A$1m for each financial year. The first project proposal to 

be submitted to the committee overseeing the agreement includes a needs and 

gap analysis to assess the Papua New Guinea SAR system against international 

standards (SAR Convention and International Aeronautical and Marine Search and 

Rescue Manual policy and procedures).213 

Conclusion 

 

 

 

 

 

 

 

 

 
212 Ibid at p.2 
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