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Abstract 

 

The extended continental shelf beyond 200 nautical miles has been seen as extremely importance. 

Furthermore, the management of activities in such national jurisdiction has prompted many 

countries to build proper legal regimes to administer such areas.  Seychelles and Mauritius, two 

Indian Ocean island nations, have claimed a similar area on the Mascarene Plateau. This paper 

looks at the legal framework in this Joint Management Area (JMA). This is based on international 

law and current State practice. The two countries have been able to make such a remarkable 

achievement in a friendly and cordial manner, in the absence of disputes. The two countries signed 

an agreement and two treaties with regards to the JMA. The Agreement got the two coastal States 

to delimit their Exclusive Economic Zone (EEZ). The First Treaty was for the Joint Exercise of 

Sovereign Rights over the outer continental shelf and the Second Treaty was concerning the joint 

management of the outer continental shelf. The legal regime for the JMA came mostly from the 

Second Treaty whereby a set of code of practice covering different aspect of the operations as well 

as the protection of the environment were developed. Both countries also developed other codes of 

practice including safety at sea and search and rescue, as well as a desktop study on the seascape 

mapping for the area. Additionally, the relationship between the two areas beyond national 

jurisdiction namely; the high seas and the Area were considered. The legality of the water column 

above the JMA will have certain implications on activities in the JMA and vice versa. The Area, 

being adjacent to the JMA also has been considered especially in the event where natural resources 

straddle both jurisdictions. The two coastal states took note that there are new codes of practice that 

needs to take shape especially regarding maritime security and the need to have the necessary legal 

instruments in place to prosecute perpetrators. This paper gives an insight on other tools, including 

Geographic Information Systems (GIS) and other technologies that could be employed the support 

the legal regime and facilitating the sharing of information. Due to the fact that there may be 

unforeseen changes over time, an adaptive approach will be essential to adjust the legal framework 

as and when necessary. 
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1.0 Introduction 

 

The 1982 United Nations Convention on the Law of the Sea (UNCLOS) or the Laws of the 

Sea Convention (LOSC) is the most comprehensive attempt at creating a unified regime for 

governance of the rights of nations with respect to the world's oceans. It came into force on 

November 16, 1994, is an international treaty that provides a regulatory framework for the use 

of the world’s seas and oceans, inter alia, to ensure the conservation and equitable usage of 

resources and the marine environment and to ensure the protection and preservation of the 

living resources of the sea. UNCLOS also addresses such other matters as sovereignty, rights 

of usage in maritime zones, and navigational rights. As of January 10 2014, 166 States have 

ratified, acceded to, or succeeded to, UNCLOS.1 

 

In the context of continental shelf2, in the beginning, Coastal States had jurisdiction over the 

seabed and subsoil within their territorial seas, which extended between three and twelve 

nautical miles from the shoreline. In the mid-1940s, however, this understanding of jurisdiction 

over the shelf began to change. On September 28, 1945, U.S. President Harry Truman made a 

Presidential Proclamation in which he declared that the United States would have complete 

jurisdiction and control over all natural resources located within the seabed and subsoil of the 

country's entire continental shelf.  Truman justified this claim as a matter of right: the 

continental shelf contiguous to the United States was the natural extension of the US landmass. 

Under international law, states have inherent sovereign rights to their land territory. President 

Truman reasoned, the United States, as a coastal country, had sovereignty over the underwater 

prolongation of its territory and control over access to the shelf and the shelf’s resources. The 

Truman Proclamation faced little international resistance, and other Coastal States soon 

followed the United States' example, declaring rights to the resources found in their own 

shelves. By the late 1950s, states' sovereign rights for the purpose of exploring and exploiting 

 
1 Notes on the definition of UNCLOS, providing information on its role and function 

<http://www.pca-cpa.org/showpage.asp?pag_id=1288> 
2 UNCLOS, PART VI, CONTINENTAL SHELF, Article 76, Definition of the continental shelf; 

4. (a) For the purposes of this Convention, the coastal State shall establish the outer edge of the continental margin 

wherever the margin extends beyond 200 nautical miles from the baselines from which the breadth of the territorial sea is 

measured, by either: 

(i) a line delineated in accordance with paragraph 7 by reference to the outermost fixed points at each of which the 

thickness of sedimentary rocks is at least 1 per cent of the shortest distance from such point to the foot of the 

continental slope; or 

(ii) a line delineated in accordance with paragraph 7 by reference to fixed points not more than 60 nautical miles from the 

foot of the continental slope. 

http://www.pca-cpa.org/showpage.asp?pag_id=1288
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the continental shelf were firmly established in customary international law.3 States, being 

aware of the importance of the continental shelf and its potential for resources sought for the 

expansion of the continental shelf beyond 200 nm. The final compromise, reached after nine 

rounds of debate created an exceptionally complex formula for recognizing "extended claims" 

to the continental shelf beyond the EEZ. That formula is enshrined in article 76 of UNCLOS4 

and the Commission on the Limits of the Continental Shelf (CLCS) or the Commission 

facilitates the process of establishing the outer limits of the continental shelf beyond 200 nm.  

  

 

1.1    Background and Context 

 

Annex I to the Rules of Procedure5 of the Commission on the Limits of the Continental Shelf 

(hereinafter referred to as “CLCS” or “the Commission”) provides specifically for the 

lodgement of submissions of a joint or separate nature, as set out in paragraph 4 of Annex I, 

which provides as follows: 

 

"4. Joint or separate submissions to the Commission requesting the Commission to make 

recommendations with respect to delineation may be made by two or more Coastal States by 

agreement: 

 

(a) Without regard to the delimitation of boundaries between those States; or, 

 

(b) With an indication, by means of geodetic coordinates, of the extent to which a submission 

is without prejudice to the matters relating to the delimitation of boundaries with another or 

other States Parties to this Agreement." 

 

In accordance with paragraph 4 of Annex I to the Rules of Procedure, the Republic of 

Seychelles (hereinafter referred to as ‘Seychelles’) and the Republic of Mauritius (hereinafter 

 
3 Cavnar, A 2009, 'Accountability and the Commission on the Limits of the Continental Shelf: Deciding Who Owns 

the Ocean Floor', Cornell International Law Journal, 42, pp. 392, 396 LexisNexis Academic: Law Reviews, EBSCOhost, 

viewed 7 December 2014. 

<http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=4&sid=6decc187-02e7-490e-8d77-

1e9e1637e104%40sessionmgr111&hid=127> 

 
4 Ibid., 
5 United Nations Convention on the Law of the Sea, Commission on the Limits of the  

Continental Shelf, Rules of Procedure of the Commission on the Limits of the  

Continental Shelf, Twenty-first session New York, 17 March-18 April 2008, CLCS/40/Rev.1, viewed 2 July 2014 

<http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N08/309/23/PDF/N0830923.pdf?OpenElement>  

http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=4&sid=6decc187-02e7-490e-8d77-1e9e1637e104%40sessionmgr111&hid=127
http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=4&sid=6decc187-02e7-490e-8d77-1e9e1637e104%40sessionmgr111&hid=127
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N08/309/23/PDF/N0830923.pdf?OpenElement
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referred to as ‘Mauritius’) have made a joint submission to the Commission in support of the 

establishment by them of the outer limits of their continental shelf in the region of the 

Mascarene Plateau that lies beyond 200 nautical mile from the baselines from which the 

breadth of the territorial sea is measured, of the two Coastal States. This Submission is 

therefore of a joint nature, and comprises a single document prepared jointly and 

collaboratively by the two Coastal States. 

 

 In accordance with paragraph 3 of Annex I to the Rules of Procedure, this 

Submission represents a partial submission in respect of a portion only of the continental shelf 

beyond 200 nautical miles from the baselines from which the breadth of the territorial sea is 

measured of each of the two Coastal States. Therefore, submissions in respect of other areas of 

the continental shelf beyond 200 nautical miles claimed by each of the two Coastal States shall 

be made at a later date. 

 

The two Coastal States have concluded a bilateral agreement on the delimitation of the 

Exclusive Economic Zone (EEZ) boundary under the Agreement between the Government of 

the Republic of Mauritius and the Government of the Republic of Seychelles on the 

Delimitation of the Exclusive Economic Zone between the two States. The Agreement was 

signed on 29 July 2008 and entered into force on 19 November 2008. The Agreement 

establishes a delimitation line between the Exclusive Economic Zone of Seychelles (Coëtivy 

Island, St. François Island, Providence Island and Farquhar Island) and the Exclusive 

Economic Zone of Mauritius (Agalega Island) 

 

In accordance with paragraph 2 of Annex I to the Rules of Procedure, the two Coastal States 

have informed the Commission that the area of the continental shelf that is the subject of this 

Submission is not subject to any dispute between them and any other State(s). 

 

In 2009 Seychelles and Mauritius made a joint submission6 to the CLCS. This covers an area 

of approximately 390,000 square kilometres. In 2011 the CLCS adopted the recommendations7 

to both states for this extended shelf area and the Secretary General of the United Nations 

 
6 Joint Submission for extended continental shelf by two or more Coastal States as provided in Annex I of the Rules of 

Procedure of the CLCS, <www.un.org/Depts/los/clcs_new/submissions_files/submission_musc.htm> 
7 SUMMARY OF THE RECOMMENDATIONS OF THE COMMISSION ON THE LIMITS OF THE 

CONTINENTAL SHELF IN REGARD TO THE JOINT SUBMISSION MADE BY MAURITIUS AND SEYCHELLES 

CONCERNING THE MASCARENE PLATEAU REGION ON 1 DECEMBER 2008, Accessed 10 June 2014 

<www.un.org/Depts/los/clcs_new/submissions_files/musc08/sms08_summary_recommendations.pdf> 

http://www.un.org/Depts/los/clcs_new/submissions_files/musc08/sms08_summary_recommendations.pdf
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transmitted them to both countries. The continental shelf area subject of the submission is 

referred to as Joint Management Area (JMA).  

 

Marine plateaus are prominent topographical and geological features that protrude high above 

the ocean floor. They form high topographical relief which, at present, is not a part of a 

continent, an active spreading centre, a "hotspot" or a volcanic arc.8 The Joint Management 

Area (JMA) lies between 5° to 15° south of the Equator in the South West Indian Ocean on the 

Mascarene Plateau. It borders the Exclusive Economic Zones of Seychelles and Mauritius, as 

well as the seafloor area beyond nation jurisdiction known as the Area. Furthermore the water 

column above the JMA known as the high sea is also an area beyond national jurisdiction. 

 

 

Figure 1: Locality map showing the Joint Management Area between Seychelles and Mauritius on the Mascarene 

Plateau (Compiled by Francis A. Coeur de Lion) 

 "The boundaries, maritime limits and names shown and the designations used on this map are for illustrative purposes 

only and do not imply official endorsement or acceptance by the United Nations." 

   

 
8 Mart Y 1988, ‘The tectonic setting of the Seychelles, Mascarene and Amirante plateaus in the western equatorial 

Indian Ocean’, Marine Geology, 79 (3-4), p. 262, viewed 5 October 2014 

<http://ac.els-cdn.com/0025322788900424/1-s2.0-0025322788900424-main.pdf?_tid=bb1cec5c-6efd-11e4-a1a2-

00000aab0f6c&acdnat=1416299857_d951f291b2f6c2f2e12ea05b4375189d> 

 

http://ac.els-cdn.com/0025322788900424/1-s2.0-0025322788900424-main.pdf?_tid=bb1cec5c-6efd-11e4-a1a2-00000aab0f6c&acdnat=1416299857_d951f291b2f6c2f2e12ea05b4375189d
http://ac.els-cdn.com/0025322788900424/1-s2.0-0025322788900424-main.pdf?_tid=bb1cec5c-6efd-11e4-a1a2-00000aab0f6c&acdnat=1416299857_d951f291b2f6c2f2e12ea05b4375189d
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Article 77 of UNCLOS provides that a coastal State exercises over the continental shelf 

sovereign rights for the purpose of exploring it and exploiting its natural resources9. Some 

scholars brought forth that in terms of the area and resources of the continental shelf, Africa 

could be regarded as a disadvantaged continent in comparison to others. One characteristic of 

the African continental shelf is that it is truncated a few miles off the coast. The important 

point is that in UNCLOS III, the African Union (AU) did not submit any draft proposal 

dealing with the continental shelf as such. The only proposals that referred directly to the 

continental shelf related to determination aspects and prohibition of the emplacement, on the 

shelf of another state, of any military device without its consent. The AU declaration in fact 

made no reference to the continental shelf at all.10 In order to fully exercise their sovereign 

rights over the JMA, Seychelles and Mauritius have applied Article 77 with regards to the 

mineral, petroleum and other non-living resources of the seabed and subsoil of the continental 

shelf. Their sovereign rights also extends to the living organisms belonging to sedentary 

species that are at the harvestable stage, either immobile on or under the seabed or are unable 

to move except in constant physical contact with the seabed or subsoil. 

 

 

1.2    Scope and Objective 

 

This paper gives to provide an appreciation of the relevant legal regime to be considered for 

the Seychelles and Mauritius JMA as well as adjacent maritime spaces neighbouring this area. 

The objective of this research is to look at the legal regimes applicable to the JMA and areas 

beyond national jurisdiction adjacent to it in relation to the management of activities. 

Furthermore it will provide an assessment of other legal frameworks and instruments that may 

apply within and outside this area. 

 

 

 

 
9 UNCLOS, Part VI, Article 77, Rights of the coastal State over the continental shelf: The natural resources referred to 

in this Part consist of the mineral and other non-living resources of the seabed and subsoil together with living organisms 

belonging to sedentary species, that is to say, organisms which, at the harvestable stage, either are immobile on or under 

the seabed or are unable to move except in constant physical contact with the seabed or the subsoil. 
10 Ikirodah, B 2005, 'The Legal Regime of the Continental Shelf, its Economic Importance and the Vast Natural 

Resources of a Coastal State', Journal Of Energy & Natural Resources Law, 23, 1, p.20, Environment Complete, 

EBSCOhost, viewed 10 September 2014. 

<http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=57&sid=7a787be0-cf3c-4b76-9519-

098f5566d8dc%40sessionmgr198&hid=101> 

 

 

http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=57&sid=7a787be0-cf3c-4b76-9519-098f5566d8dc%40sessionmgr198&hid=101
http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=57&sid=7a787be0-cf3c-4b76-9519-098f5566d8dc%40sessionmgr198&hid=101
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1.3    Overview of the Thesis 

  

This thesis portrays a complex interaction between various jurisdictions. It highlights the 

relationship between a maritime space claimed by Seychelles and Mauritius, beyond 200 

nautical miles and other area beyond national jurisdiction. It is important to highlight that this 

overwhelming task is being undertaken by two small islands developing states with limited 

resources and capacity. Despite of that, the two coastal states have made remarkable 

achievement in regard to the development of a legal regime for this joint zone. The findings 

from this thesis therefore aim to shed more light on current achievements and other best 

practices worldwide. The legal framework involves treaties and agreements, codes of practice 

in relation to protection of the environment, petroleum extraction, taxation, search and rescue, 

safety at sea and maritime security. Furthermore it encompasses a mapping desktop study for 

area. While the understanding of this Joint Management Area is an on-going processing the 

two island nations stand to reap benefits thereon. 
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Part One 

 

2.0    Chapter One:   Existing legal regime governing activities in the JMA 

 

 This chapter looks at the legal framework for the Joint Management Area (JMA) being 

administered by Seychelles and the Mauritius, where the legislation of both Coastal States 

have been harmonized to reflect one set of laws and regulations for ocean governance to 

jointly managed the continental shelf beyond 200 nautical miles. The real challenge is to 

implement the legal regime and apply it to the joint area. To that end, a three-tiered joint 

administrative structure consisting of a Ministerial Council, a Joint Commission and a 

Designated Authority has been adopted.  

 

2.1 Section A: The Treaties 

 

 The Vienna Convention on the Law of Treaties of 196911 (VCLT) is the main instrument that 

regulates treaties. It defines a treaty and relates to how treaties are made, amended, interpreted, 

how they operate and are terminated. It does not aim to create specific substantive rights or 

obligations for parties – this is left to the specific treaty (i.e. the Vienna Convention on 

Diplomatic Relations creates rights and obligations for States in their diplomatic relations). 

VCLT governs treaties irrespective of its subject matter or objectives – e.g.: treaties to regulate 

conduct of hostilities (Geneva Conventions on 1949); treaties setting up an international 

organisation (UN Charter of 1945); and treaties regulating matters between States and other 

parties on the law of the sea (UN Convention on the Law of the Sea of 1982). VCLT is a 

“treaty on treaties”.12 Treaties have been one mechanism used to get States to agree and 

comply on various terms, may it be in the maritime domain or other instances, under 

international law. Seychelles and Mauritius have followed this route in order to build a strong 

legal framework to regulate their entitlement to exploration and exploitation of natural 

resources in the JMA. Article 83(1) of UNCLOS states that the “…The delimitation of the 

continental shelf between States with opposite or adjacent coasts shall be effected by 

agreement on the basis of international law, as referred to in Article 38 of the Statute of the 

International Court of Justice, in order to achieve an equitable solution.  It has been argued that 
 

11 See…the Vienna Convention on the law of treaties (with annex). Concluded at Vienna on 23 May 1969 

<https://treaties.un.org/doc/Publication/UNTS/Volume%201155/volume-1155-I-18232-English.pdf> 

12 See…Public International law - An introduction to public international law for students 

<http://ruwanthikagunaratne.wordpress.com/2013/05/26/law-of-treaties-vienna-convention-on-law-of-treaties-1969/> 

 

https://treaties.un.org/doc/Publication/UNTS/Volume%201155/volume-1155-I-18232-English.pdf
http://ruwanthikagunaratne.wordpress.com/2013/05/26/law-of-treaties-vienna-convention-on-law-of-treaties-1969/
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the principle of joint development is deeply rooted in both customary and contemporary 

international law. International agreements have been a mechanism to solve disputes between 

coastal state and the Anglo-Norwegian Treaty of 1965 became a model for other similar 

agreements13. Here we will look at the one Agreement on the EEZ boundary between the two 

Coastal States and the two Treaties. 

 

 

2.1.1 The Exclusive Economic Zone Boundary Agreement between Seychelles and 

Mauritius 

 

2.1.1.1 First lets us look at the Agreement between the Seychelles and Mauritius on the 

Delimitation of the Exclusive Economic Zone. Both Coastal States delimited EEZ 

boundary line (see Annex II); prior to the joint submission on the continental shelf beyond 

200 nautical miles14, in a bid to formerly establish the equidistant line from the baselines 

from which the breadth of the territorial sea is measured. This came through an Agreement 

between Seychelles and Mauritius on the Delimitation of the EEZ between the two 

Coastal States, on 29 July 2008. Article 1 of the Agreement states that: 

 

“The delimitation line between the Exclusive Economic zone of the Republic of Mauritius 

(from the Island of Agalega) and the Exclusive Economic Zone of the Republic of Seychelles 

(from the Islands of Coëtivy, St Francois, Providence and Farquhar respectively) shall be based 

on equidistance, considered in this particular case as an equitable solution in conformity with 

international law. This line has been determined by using the baseline from which the breadth 

of the territorial sea of each State is measured.” 

 

This Agreement was deemed necessary to pave the way for further work to be carried out. 

An accurately defined EEZ boundary between the two States and the EEZ boundaries 

abutting the high seas provides the basis for the delineation of the extended continental 

shelf beyond 200 nautical miles. This delimitation procedure falls under Article 76 of 

 
13 Okafor, C 2006, 'Joint Development: An Alternative Legal Approach to Oil and Gas Exploitation in the Nigeria-

Cameroon Maritime Boundary Dispute?', International Journal Of Marine & Coastal Law, 21, 4, pp. 489-522, Academic 

Search Complete, EBSCOhost, viewed 3 August 2014. 

<http://web.a.ebscohost.com/ehost/pdfviewer/pdfviewer?vid=7&sid=459e7bf3-febd-40ec-b51e-

331ee151b879%40sessionmgr4004&hid=4206> 
14 Agreement between the Government of the Republic of Mauritius and the Government of the Republic of Seychelles 

on the Delimitation of the Exclusive Economic Zone between the Two States, 29 July 2008 (in Law of the Sea Bulletin No. 

69), <http://www.un.org/Depts/los/doalos_publications/LOSBulletins/bulletinpdf/bulletin69e.pdf> 

http://web.a.ebscohost.com/ehost/pdfviewer/pdfviewer?vid=7&sid=459e7bf3-febd-40ec-b51e-331ee151b879%40sessionmgr4004&hid=4206
http://web.a.ebscohost.com/ehost/pdfviewer/pdfviewer?vid=7&sid=459e7bf3-febd-40ec-b51e-331ee151b879%40sessionmgr4004&hid=4206
http://www.un.org/Depts/los/doalos_publications/los_bult.htm
http://www.un.org/Depts/los/doalos_publications/LOSBulletins/bulletinpdf/bulletin69e.pdf
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UNCLOS, and is guided by three documents of the CLCS, namely: Rules of Procedure, 

Modus Operandi as well as Scientific and Technical Guidelines15. 

 

2.1.1.3 Both Seychelles and Mauritius have agreed on the principles and modalities which will 

guide the work in the JMA and these are incorporated in two Treaties. The two Treaties 

are: Treaty for the Joint Exercise of Sovereign Rights over the Continental Shelf in the 

Mascarene Plateau Region16, (hereinafter referred to as ‘The First Treaty’) and the Treaty 

Concerning the Joint Management of the Continental Shelf in the Mascarene Plateau 

Region17, (hereinafter referred to as ‘The Second Treaty’). Both Treaties were signed on 

13 March 2012 and entered into force on 18 June 2012, by the two heads of state. This 

showed high level political commitment from the two sides, highlighting cooperation and 

friendship. Moreover this also emphasized the great importance of oceans and its 

resources, with great economic benefits. The undiscovered potential is put at more than 75 

per cent of the earth's total potential. Known reserves of under-sea petroleum accounted 

for approximately 25 per cent or more of total known resources' in 1975.18 In parallel, the 

two countries are conscious of the requirements to promote the protection and preservation 

on the environment as well as ensuring sustainability.  The second Treaty aims to govern 

the creation and usage of various Codes and Agreements, as far as activities regarding 

exploration and exploitation of living and non-living resources in the JMA are concerned. 

 

 

The First Treaty 

 

2.1.1.4  The First Treaty is for the “Joint Exercise of Sovereign Rights over the Continental Shelf 

in the Mascarene Plateau Region”. It provides for recognition of the JMA into the 

Seychelles and Mauritius laws. This Treaty is now under the Maritime Zones Act of 

 
15 See Commission on the Limits of the Continental Shelf (CLCS) - Selected documents of the Commission 

<http://www.un.org/depts/los/clcs_new/commission_documents.htm> 
16 Treaty Concerning the Joint Management of the Continental Shelf in the Mascarene Plateau Region signed on 13 

March 2012, see Law of the Sea Bulletin No.79, 

<http://www.un.org/Depts/los/doalos_publications/LOSBulletins/bulletinpdf/bulletin79e.pdf> 
17 The Treaty signed between the Republic of Seychelles and the Republic of Mauritius on 13 March 2012 concerning 

the Joint Management of the continental shelf in the Mascarene Plateau Region, see Law of the Sea Bulletin No.79, 

 <http://www.un.org/Depts/los/doalos_publications/LOSBulletins/bulletinpdf/bulletin79e.pdf> 
18 Ikirodah, B 2005, 'The Legal Regime of the Continental Shelf, its Economic Importance and the Vast Natural 

Resources of a Coastal State', Journal Of Energy & Natural Resources Law, 23, 1, pp. 15-35, Environment Complete, 

EBSCOhost, viewed 10 September 2014. 

<http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=57&sid=7a787be0-cf3c-4b76-9519-

098f5566d8dc%40sessionmgr198&hid=101> 

http://www.un.org/depts/los/clcs_new/commission_documents.htm
http://www.un.org/Depts/los/doalos_publications/LOSBulletins/bulletinpdf/bulletin79e.pdf
http://www.un.org/Depts/los/doalos_publications/LOSBulletins/bulletinpdf/bulletin79e.pdf
http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=57&sid=7a787be0-cf3c-4b76-9519-098f5566d8dc%40sessionmgr198&hid=101
http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=57&sid=7a787be0-cf3c-4b76-9519-098f5566d8dc%40sessionmgr198&hid=101
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Seychelles19 and the Mauritius Maritime Zones Act respectively20.  The Treaty contains 

four Articles and two Annexes. 

 

2.1.1.5 JMA has been used as reference to the part of the continental shelf jointly managed by 

Seychelles and Mauritius. However, Article 1 of this Treaty makes reference to Joint 

Exercise of Sovereign Rights over the Continental Shelf by the Contracting Parties for the 

purpose of exploring the continental shelf and exploiting its natural resources in the area 

described in Article 2 ('the Joint Zone') of the Treaty. For the purpose of clarity, the Joint 

Zone is also referred to as the JMA.  

 

2.1.1.5 Sovereignty and Sovereign rights over a territory has been laid clearly under UNCLOS. 

As far as Article 2 is concerned: 

 

1.   The sovereignty of a coastal State extends, beyond its land territory and internal 

waters and, in the case of an archipelagic State, its archipelagic waters, to an adjacent 

belt of sea, described as the territorial sea. 

2.   This sovereignty extends to the air space over the territorial sea as well as to its 

bed and subsoil. 

3.  The sovereignty over the territorial sea is exercised subject to this Convention 

and to other rules of international law. 

 

This Article provides the legal status of the territorial sea, of the air space over the 

territorial sea and of its bed and subsoil, which also include the exploration and 

exploitation on living and non-living resources.  

 

2.1.1.6 Article 77 on the other hand spells out the rights of the coastal State over the continental 

shelf. 

 

1.  The coastal State exercises over the continental shelf sovereign rights for the purpose of 

exploring it and exploiting its natural resources. 

 
19 The Maritime Zones (Continental Shelf) Order, 2012 which came  into force on 18th June 2012, viewed 8 August 

2014, <http://www.seylii.org/sc/legislation/act/2000/2> 
20 The Maritime Zones (Coordinates of Outer Limits of Extended Continental Shelf in the Mascarene Plateau Region) 

Regulations 2012, viewed 8 August 2014. 

<http://faolex.fao.org/docs/pdf/mat116864.pdf> 

 

http://www.seylii.org/sc/legislation/act/2000/2
http://faolex.fao.org/docs/pdf/mat116864.pdf
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2.  The rights referred to in paragraph 1 are exclusive in the sense that if the coastal State 

does not explore the continental shelf or exploit its natural resources, no one may 

undertake these activities without the express consent of the coastal State. 

3.  The rights of the coastal State over the continental shelf do not depend on occupation, 

effective or notional, or on any express proclamation. 

4.  The natural resources consist of the mineral and other non-living resources of the 

seabed and subsoil together with living organisms belonging to sedentary species, that 

is to say, organisms which, at the harvestable stage, either are immobile on or under the 

seabed or are unable to move except in constant physical contact with the seabed or the 

subsoil. 

 

Hence Seychelles and Mauritius do not enjoy sovereignty over the JMA. To recall, this 

Treaty makes reference to the exploration and exploitation to living and non-living 

resources. Despite the fact that reference is made only to hydrocarbons at this stage (Joint 

Petroleum Agreement), the two countries will also tap in to other non-ling and living 

resources as well. At this stage the development of the whole management regime is work 

in progress. For instance there are no documents, at this point in time, which will govern 

the exploration and exploitation of other resources, for instance polymetallic nodules and 

sedentary species. Oil and gas reserves do not constitute the only minerals that can be 

extracted from the seabed. Further offshore deep sea minerals such as polymetallic 

nodules have been under consideration since at least the 1960s. New technologies have 

made the extraction of other minerals from the seabed possible. Those minerals include 

seafloor massive sulphide (SMS) deposits, ferromanganese nodules and crusts, cobalt-rich 

crusts and phosphates as well as the polymetallic nodules, which may contain rare earth 

elements.21 

 

2.1.1.7 As far as sedentary species are concerned, Article 77 (4) of UNCLOS states that “The 

natural resources referred to in this Part consist of the mineral and other non-living 

resources of the seabed and subsoil together with living organisms belonging to sedentary 

species, that is to say, organisms which, at the harvestable stage, either are immobile on or 

under the seabed or are unable to move except in constant physical contact with the seabed 

 
21 Schofield, C  ‘Securing the Resources of the Deep: Dividing and Governing the Extended Continental Shelf’ 

This paper was presented at the tenth in a series of annual international conferences organized and sponsored or co-sponsored by 

the Law of the Sea Institute, School of Law, University of California, Berkeley, USA. The May 2012 conference was jointly 
sponsored and co-organized in collaboration with the Korea Institute of Ocean Science and Technology (KIOST, formerly 

KORDI), and hosted by KIOST on May 21-24, 2012 in Seoul, Korea. This was the third LOSI-KIOST collaboration in 

conferences and publications. 

<http://www.law.berkeley.edu/files/Schofield-final.pdf> 

http://www.law.berkeley.edu/files/Schofield-final.pdf
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or the subsoil.” Before policies to exploit such resources in a sustainable manner may be 

achievable there is another complexity to consider. Although the definition of sedentary 

species that was inherited from the 1958 Convention initially appears straight forward, it 

has the potential to cause significant difficulties in practice. The reality is that although 

there are some species that clearly fit into the category, and many that clearly do not, there 

is a grey area surrounding other important species.22 In 1994, a dispute between Canada 

and the United States arose over the Icelandic scallops, more than 200 nautical miles off 

the coast of Canada. Canada seized two US trawlers harvesting the scallops. The argument 

from Canada was that under international law, the scallops are considered as “sedentary” 

and the US disputed this interpretation, claiming that the scallops were mobile and thus 

not “sedentary.” Finally the US relinquished the statement and accepted Canada’s 

argument.23 This is an example highlighting how a lack of specific definition may give 

rise to disputes between states, and the need to develop strategies to clarify certain 

terminologies. 

 

2.1.1.8 The significance of the First Treaty is to clearly establish the geographical position of the 

JMA in relation to other national jurisdiction, which includes the EEZ of Seychelles and 

Mauritius, as well as the high seas and the Area, two zones beyond national jurisdiction. 

Both Coastal States have national jurisdiction over the continental shelf within 200 

nautical miles. This demarcation also highlights the level of cooperation between the two 

countries to have an equitable solution on the EEZ boundary limits. The Joint Zone is 

defined by four hundred and fifty three (453) fixed points, the coordinates of latitude and 

longitude (referred to the World Geodetic System (WGS84) of which are set out at Annex 

1 to this Treaty, and as illustrated in the map at Annex 2 of this Treaty) Demarcation using 

a highest degree of precision possible is useful to avoid disputes over an overlapping area. 

It may be debated that this level of demarcation is more relevant to terrestrial boundaries. 

To highlight this implication the Malawi and Zambia demarcated a 200 km section of their 

804 km boundary. The Malawi–Zambia boundary had never been officially demarcated 

 
22 Mossop, J 2007, 'Protecting Marine Biodiversity on the Continental Shelf Beyond 200 Nautical Miles', Ocean 

Development & International Law, 38, 3, pp. 283-304, Business Source Complete, EBSCOhost, viewed 11 September 

2014. 

<http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=42&sid=03486dfb-30d4-4632-9c2a-

086603325d34%40sessionmgr4001&hid=4213> 
23 An Ecopolicy Perspective for Sustaining Living Marine Species 

Zharen, W 1999, 'An Ecopolicy Perspective for Sustaining Living Marine Species', Ocean Development & International 

Law, 30, 1, pp. 1-41, Business Source Complete, EBSCOhost, viewed 11 September 2014. 

<http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?sid=03486dfb-30d4-4632-9c2a-

086603325d34%40sessionmgr4001&vid=47&hid=4213> 

http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=42&sid=03486dfb-30d4-4632-9c2a-086603325d34%40sessionmgr4001&hid=4213
http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=42&sid=03486dfb-30d4-4632-9c2a-086603325d34%40sessionmgr4001&hid=4213
http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?sid=03486dfb-30d4-4632-9c2a-086603325d34%40sessionmgr4001&vid=47&hid=4213
http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?sid=03486dfb-30d4-4632-9c2a-086603325d34%40sessionmgr4001&vid=47&hid=4213
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and this 200 km stretch was considered a pilot project for potential demarcation of the 

remaining boundary sections. When demarcating the first section, authorities discovered 

that the boundary actually divided several houses, a school and other infrastructure.24 On 

the other hand, this phenomenon is not uncommon especially when certain infrastructure 

is built after any demarcations have taken place, or where boundaries are demarcated 

without proper verifications.  

  

 

2.1.2 The Second Treaty 

 

The Second Treaty is “Concerning the Joint Management of the Continental Shelf in the 

Mascarene Plateau Region”. It has paved the way for significant work in terms of the 

management of activities on the Mascarene Plateau. This treaty follows the First Treaty for the 

joint exercise of sovereign rights by both Seychelles and Mauritius jointly in the JMA. This is 

consistent with international law, and in particular, the relevant provisions under UNCLOS. 

   

2.1.2.1  The main purpose of the Second Treaty is to govern the ways activities, pertaining to 

exploration of living and non-living resources are being undertaken in the JMA. Article 

2(a) of this Treaty gives effect to international law as reflected in UNCLOS which under 

Article 83 requires States with opposite or adjacent coasts to make every effort to enter 

into provisional arrangements of a practical nature pending agreement on the final 

delimitation of the continental shelf between them in a manner consistent with 

international law. This Treaty is intended to adhere to such obligation. 

 

 

2.1.2.2 The Institutional and Regulatory arrangements under the Second Treaty 

 

As far as joint management is concerned, Article 3(a) of Part 2 of the Second Treaty 

relates to the First Treaty.  The JMA (see Annex II), is established in respect of the Joint 

Zone described in Article 2 of the First Treaty Concerning the Joint Exercise of Sovereign 

Rights over the Continental Shelf in the Mascarene Plateau Region. Furthermore this 

 
24 Donaldson, J, & Pratt, M 2005, 'Boundary and Territorial Trends in 2004', Geopolitics, 10, 2, pp. 398-427, 

Academic Search Complete, EBSCOhost, viewed 9 September 2014. 

<http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=6&sid=7a787be0-cf3c-4b76-9519-

098f5566d8dc%40sessionmgr198&hid=101> 

 

http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=6&sid=7a787be0-cf3c-4b76-9519-098f5566d8dc%40sessionmgr198&hid=101
http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=6&sid=7a787be0-cf3c-4b76-9519-098f5566d8dc%40sessionmgr198&hid=101
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Treaty gives power to the two countries, referred as Contracting States (in the Treaty), to 

jointly control, manage and facilitate the exploration of the continental shelf within the 

JMA and the conservation, development and exploitation of its natural resources. The 

Seychelles and Mauritius agreed that a Designated Authority will be set up and all natural 

resource activities in the JMA will be carried out under its direction through the issuing of 

licences to contractors.   

 

2.1.2.4 The institutional and regulatory arrangements for JMA are covered under Part 3 (Article 4) 

of the Treaty. The two Coastal States have agreed that a three-tiered joint administrative 

structure consisting of a Ministerial Council (MC), a Joint Commission (JC) and a 

Designated Authority (DA), is established. The first level of the structure is the MC. It 

consists of an equal number of Ministers designated by the Contracting Parties, and its 

main role will be to consider any matter relating to the operation of this Treaty. This is 

described in Article 4(b). All decisions taken will be by consensus. In the event the 

Council is unable to resolve a matter, either Seychelles or Mauritius may invoke the 

dispute resolution procedure provided under Article 21of this Treaty. Further to that, the 

MC has the power to establish its own procedures, including those in relation to taking 

decisions out of session and for conducting meetings by means of telephonic and 

electronic communication. This is important because some decisions need to be made in 

the shortest time delay possible. Normal meetings have to be convened either in 

Seychelles or Mauritius. The distance between the two countries and the cost to be 

incurred do not permit the two countries to conduct such meetings but meeting online or 

by phone is a workable and efficient solutions. This arrangement however does not 

undermine the need for normal meetings. The two Coastal States have also agreed that no 

decision of the MC will be valid unless it is recorded in writing and signed by at least one 

member from each Contracting Party. The MC is already functional and meetings have 

been taking place, as appropriate. 

 

 

2.1.2.5 The Joint Commission under the Second Treaty 

 

The next level of the structure which is the JC consists of an equal number of 

commissioners appointed by the two Contracting Parties. At the moment, the JC can be 

regarded as the executive arm of this joint venture as far as the decision-making as well as 

certain technical work is concerned. It will establish policies and regulations relating to 



  15  

  

petroleum. In addition to that it will also extend this role to other natural resource 

activities in the JMA and shall oversee the work of the DA. The JC has several powers 

and function and they are mostly related to the DA. These including giving directions to 

the DA on the exercise of its powers and performance of its functions, adopting taxation 

and natural resource codes applicable to the JMA, approving financial estimates of income 

and expenditure of DA, approving rules, regulations and procedures for the effective 

functioning of the DA. The major task, arguably, is to establish the DA.25 The Treaty lays 

out explicitly to role of the DA in Article 4(d), which is the third level of the structure. At 

this juncture it is to be noted that in this three-tiered structure it is only the DA that has not 

been set up yet. It will have juridical personality and such legal capacities under the law of 

the Contracting Parties as are necessary for the exercise of its powers and the performance 

of its functions. It will have the capacity to contract, to acquire and dispose of movable 

and Immovable property and to institute and be party to legal proceedings. Furthermore, a 

Technical Committee (TC) is also part of the whole process. The TC’s role is to provide 

guidance to the JC on a technical level.There have been various cases which exemplify the 

setting up of such structures. One relevant situation is the Timor-Leste – Australia 

scenario, whereby a DA was set up and called the Timor Sea Designated Authority for the 

Joint Petroleum Development Area (JPDA)26, as Interim Administrative Guidelines for the 

JPDA for the Timor Sea area. Annex C under article 6(b)(v) of the Timor Sea Treaty27 

between the Government of Australia and the Government of Timor-Leste unveils the 

powers and functions of the DA. 

 

 

2.1.2.6 Pipeline and Unitisation under the Second Treaty 

 

A number of activities, which are not considered as institutional arrangements will also be 

taking place in the JMA Pipeline and unitisation is covered under Part 4 of the Second 

Treaty. First of all in has been agreed by the two Coastal States that the laying of pipeline 

will be done in a consultative manner. It also addresses the question of landing of 
 

25 See Annex C under the Treaty signed between the Republic of Seychelles and the Republic of Mauritius concerning 

the Joint Management of the continental shelf in the Mascarene Plateau Region 

 
26 Timor Sea Designated Authority for the Joint Petroleum Development Area  

Interim Administrative Guidelines for the Joint Petroleum Development Area  

<http://www.anp-tl.org/webs/anptlweb.nsf/vwAllNew/Resource-

Interim%20Administrative%20Guidelines%20for%20the%20JPDA/$File/JPDA%20Admin%20Guidelines%20Rev%200

%20June%202003.pdf?openelement> 
27 Timor Sea Treaty Dili, 20 May 2002(1) 

<http://www.un.org/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/TREATIES/AUS-TLS2002TST.PDF> 

http://www.anp-tl.org/webs/anptlweb.nsf/vwAllNew/Resource-Interim%20Administrative%20Guidelines%20for%20the%20JPDA/$File/JPDA%20Admin%20Guidelines%20Rev%200%20June%202003.pdf?openelement
http://www.anp-tl.org/webs/anptlweb.nsf/vwAllNew/Resource-Interim%20Administrative%20Guidelines%20for%20the%20JPDA/$File/JPDA%20Admin%20Guidelines%20Rev%200%20June%202003.pdf?openelement
http://www.anp-tl.org/webs/anptlweb.nsf/vwAllNew/Resource-Interim%20Administrative%20Guidelines%20for%20the%20JPDA/$File/JPDA%20Admin%20Guidelines%20Rev%200%20June%202003.pdf?openelement
http://www.un.org/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/TREATIES/AUS-TLS2002TST.PDF


  16  

  

pipelines from the JMA to either of the Contracting Parties. Further to that, pipeline 

landing in the territory of either of the two Coastal States will be under the jurisdiction of 

the country of landing. This also means that the legal regime of the JMA no longer applies 

in this situation and the country of landing has to apply its own domestic laws. 

Additionally, in the event a pipe line is constructed from the JMA to the territory of either 

of the Seychelles or Mauritius, the country where the pipe line lands may not object to or 

impede decisions of the JC regarding that pipe line except where the construction of a 

pipeline would have an adverse economic or physical impact upon an existing natural 

resource project in the JMA. Petroleum being carried through a pipeline from and within 

the JMA has priority even if the deposits are located straddling boundaries. The two 

Coastal States have agreed that there should be open access to pipelines for petroleum 

from the JM. The open access arrangements will be in accordance with good international 

regulatory practice. The two island states have agreed on open dialogue and a continued 

consultative process. If one country has jurisdiction over the pipeline, it will consult with 

the other state over access to the pipeline. Mineral deposits in the JMA can straddle the 

boundary of Seychelles, Mauritius or the Area. In the Second Treaty, reference is made to 

the two Coastal States only. The solution to this is to adopt unitisation where there are 

trans-boundary resources over the seabed and subsoil. Article 10(a) states that any 

reservoir of petroleum or unitary mineral deposit that extends across or straddles the 

boundary of the JMA into the EEZ of either or both Contracting Parties it has to be treated 

as a single entity for exploration, development and management purposes. This provides 

another mechanism to avoid any disputes due to the fact that a coastal state has sovereign 

rights for the exploration and exploitation of natural resources and over other economic 

activities over the water column as well as the seabed and subsoil in its EEZ. However, in 

practice this may not be a simple task simply because mineral deposits which could 

belong either of the two Coastal States is now being shared between them. This is an area 

where more consultation and engagement is necessary. Article 10(b) provides for 

resources to be shared equitably in terms of revenue. Most importantly both countries have 

to work expeditiously and in good faith to reach agreement on the manner in which the 

petroleum field or mineral deposit will be most effectively managed and developed. 
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2.1.2.7 The Protection of the Natural Environment under the Second Treaty 

 

One of the most important aspects of the Treaty is the protection of the environment, 

biodiversity and bioprospecting under Part 5. Article 12(a) of this Treaty lays the 

responsibility on the Seychelles and Mauritius to cooperate to conserve natural resources 

in the JMA so as to conserve seabed biodiversity and prevent pollution and other risks of 

harm to the environment arising from, or connected with, natural resource activities in the 

JMA. Article 12(b) of this Treaty states that Seychelles and Mauritius have to apply the 

precautionary principle in cooperating to conserve and protect the environment and 

biodiversity of the seabed in the JMA. This also includes measures concerning fishing 

activity in the waters superjacent to the seabed in the JMA, where such activity is having a 

direct impact upon, or poses a significant risk to, the natural resources of the seabed and 

subsoil in the JMA. This is particularly important since the two Coastal States have no 

jurisdiction on the high seas and therefore have no control on the activities in such areas. 

The responsibility to protect the environment on the high seas also rests on other states 

engaged in fisheries activities. Further to this, both countries have to cooperate to protect 

seabed marine habitats and associated ecological communities of the seabed in the JMA, 

as inferred in Article 12(c). This includes the identification of environmental benchmarks 

and the identification of seabed marine protected areas. Moreover, conscious pollution 

may straddle in areas beyond national jurisdiction Article 12(d) infers the two states have 

to cooperate in taking prompt and effective action to prevent, mitigate and eliminate such 

pollution in accordance with international best practices, standards and procedures to this 

end. Both Coastal States, through Article 12(e), have to issue regulations to protect the 

living natural resources and seabed environment in the JMA, and establish a contingency 

plan for combating pollution from natural resource activities in the JMA. Article 12(f) on 

the other hand places the responsibility on the operator. It is liable for damage or expenses 

incurred as a result of pollution of the marine environment arising out of natural resource 

activities within the JMA. This is in accordance with their contract, licence, permit or 

other form of authority issued pursuant to this Treaty and the law of the jurisdiction of two 

Coastal States in which the claim is brought. In this regard, Seychelles and Mauritius have 

already developed an environmental-oriented code of practice as part of the legal regime 

to ensure there are adequate measures to protect natural environment.  
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2.1.2.8 Employment, Health and Safety and the application of Domestic Laws under the 

Second Treaty  

 

Under this Treaty, Part 6 looks at employment, health and safety as well as application of 

domestic laws. A large portion of Part 6 is devoted to criminal jurisdiction and this covers 

offenses committed in the JMA. As far as employment is concerned, Article 14 states that 

the two countries have to give priority of employment in the JMA to their nationals. They 

are also requesting priority training and employment opportunities for those nationals. 

This is crucial because this ensures that the opportunity exist for citizens of Seychelles and 

Mauritius to participate in the development of the JMA. Furthermore, this can be regarded 

as a means of sharing benefits from gains to their nationals, and creates an income earning 

platform. There is a need for the two Coastal States (Article 15) to develop occupational 

health and safety standards and procedures for persons employed on installations and 

structures in the JMA, in accordance with internationally accepted standards and best 

practices. It is also noted that operators have to apply these procedures where required. 

Similar occupational health, safety standards and procedures shall apply for all workers 

engaged in natural resource activities in the JMA. To work in such conditions, safety for 

everyone is a key factor and there is no compromise. Criminal jurisdiction is covered 

under Article 16 of the Second Treaty. The interpretation of Article 16(b) is that a national 

of Seychelles engaged in criminal actions in connection to activities in the JMA, will be 

punished by Seychelles laws, and a Mauritius national under Mauritius laws. For a 

national of a third state, not being a resident of either coastal state, shall be subject to the 

criminal law of either Seychelles or Mauritius. With reference to subsequent Articles, such 

person shall not be subject to criminal proceedings under the law of either Contracting 

Party if the individual has already been tried and discharged or acquitted by a competent 

tribunal or already undergone punishment under the law of the other country or where the 

competent authorities of one country, in accordance with its law, have decided in the 

public interest to refrain from prosecuting the person for that act or omission. The 

Contracting Parties shall, as and when necessary, consult each other to determine which 

criminal law is to be applied, taking into account the nationality of the victim and the 

interests of the country most affected by the alleged offence. The criminal law of the flag 

state applies in relation to acts or omissions on board vessels operating in the waters 

superjacent to the JMA. Seychelles and Mauritius have agreed to cooperate through 

agreements and other arrangement as far as law enforcement is concerned. The 

safeguarding of human lives is one of the most important aspects may it be on land or at 
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sea. The International Maritime Organisation (IMO) has a key role to play in terms of 

promoting safe travel and transportation by sea. It has been pointed at that the SOLAS 

Convention in its successive forms is generally regarded as the most important of all 

international treaties concerning the safety of merchant ships28. Though it covers such 

types of ships similar approaches can be used for safety at sea.  Part 7 of the Treaty covers 

surveillance security and rescue. Article 19(a)(b)  on the other hand  discusses the need for 

the countries to cooperate in terms of surveillance activities in the JMA in relation to 

natural resource activities, 19(c) looks at the needs to respond promptly and effectively to 

security incidents in the this area. Article 8(a) of the Treaty points out that the Contracting 

Parties may agree upon natural resource codes concerning the exploration of the 

continental shelf within the JMA and the development, exploitation, harvesting, 

conservation and export of natural resources from the JMA. Both Seychelles and 

Mauritius have already commenced work on a number of “natural resource codes” and 

other instruments which are yet to be finalised. These codes contain the legal framework 

necessary to guide all activities in the JMA. 

 

 

9.1.2.9 Settlement of Disputes, Duration and Entry into Force  

 

Article 21 states clearly that with the exception of disputes falling within the scope of the 

Taxation Code referred to in Article 6 of this Treaty and which shall be settled in 

accordance with that Code as agreed by the Contracting Parties, any dispute concerning 

the interpretation or application of this Treaty shall, as far as possible, be settled amicably 

through mutual consultation. It is worth noting that both Coastal States have been 

exemplary in displaying such qualities. Any dispute which is not settled in the manner set 

out in paragraph (a) and any unresolved matter relating to the operation of this Treaty 

under Article 4(b)(ii) will be submitted to an Arbitral Tribunal established in accordance 

with the procedure set out in Annex B, at the request of either of the two Coastal States. 

Under Article 22, this Treaty may be amended at any time by written agreement between 

Seychelles and Mauritius. Article 23 outlines the duration of this Treaty, which will 

 
28 See International Maritime Organisation 

IMO is the United Nations specialized agency with responsibility for the safety and security of shipping and the prevention 

of marine pollution by ships. As a specialized agency of the United Nations, IMO is the global standard-setting authority 

for the safety, security and environmental performance of international shipping. Its main role is to create a regulatory 

framework for the shipping industry that is fair and effective, universally adopted and universally implemented. 

<http://www.imo.org/About/Conventions/ListOfConventions/Pages/International-Convention-for-the-Safety-of-Life-at-

Sea-%28SOLAS%29,-1974.aspx> 

 

http://www.imo.org/About/Conventions/ListOfConventions/Pages/International-Convention-for-the-Safety-of-Life-at-Sea-%28SOLAS%29,-1974.aspx
http://www.imo.org/About/Conventions/ListOfConventions/Pages/International-Convention-for-the-Safety-of-Life-at-Sea-%28SOLAS%29,-1974.aspx
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remain in force until a permanent delimitation of the continental shelf is agreed between 

the two Coastal States or for thirty (30) years from the date of its entry into force, 

whichever is sooner. There is no indication yet as to whether delimitation will take place 

in the JMA for the time being.  Furthermore, the two countries expressed to continue work 

on natural resource projects which has already started under this Treaty, notwithstanding 

that this Treaty is no longer in force, under conditions that are consistent with those that 

are provided for under this Treaty. This Treaty may be renewed by agreement between the 

Contracting Parties. To achieve this, both countries should notify the other, by means of 

exchange of diplomatic notes, the completion of the procedures required by its law for the 

bringing into force of this Treaty. The Treaty will enter into force on the date of receipt of 

the later notification. Upon entry into force, the Treaty shall be taken to have effect, and 

all of its provisions shall be taken to have applied, from the date of signature. This Treaty 

has already entered into force. 

 

 

2.2 Section B: The Codes of Practice 

 

2.2.1 It is fitting to bear in mind that the Codes of Practice come from both national and 

international law. Even if countries do not use separate codes of conduct to manage activities 

in their maritime spaces or Joint Development Zones (JDZ) it is clear that similar principles 

are applied, as long as ‘recognised’ legal frameworks are adopted. Seychelles and Mauritius, 

under the Treaty Concerning the Joint Management of the Continental Shelf in the Mascarene 

Plateau Region, have developed a number of Codes of Practice (hereinafter referred to as 

‘Codes’), as instruments to manage activities in the JMA. These Codes have been produced 

with the assistance from experts from the Commonwealth. The documents (Codes) for 

Seychelles and Mauritius are: the joint JMA Environmental Code of Practice 2013, 

(hereinafter referred to as the ‘Environmental Code’) (Draft), a Joint Petroleum Agreement 

(Draft), a Joint Offshore Petroleum Safety Code (Draft), a Joint Fiscal and Taxation 

(hereinafter referred to as the ‘Taxation Code’) and Desktop Seabed Mapping project (Draft). 

Additionally, a Penal Code and a Maritime Security Code (against piracy) will also form part 

of the regulatory instruments for the joint area. We will firstly look at the Codes closely linked 

to the preservation of the environment and secondly we will look at those which are 

operational in nature.  
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2.2.1.1 Marine Pollution and UNCLOS 

 

One of the most important documents produced by the two island nations is the 

Environmental Code. It has been established that UNCLOS provides a comprehensive 

framework agreement with 45 'self-adjusting' environmental articles that reflect the 

current state of international environmental law.29 UNCLOS is complemented by a 

number of environmental treaties, such as the Convention on Biological Diversity30 

(CBD) with the objectives to conserve the biological diversity, for the sustainable use of 

the components of biological diversity and fairly and equitably share the benefits arising 

out of the utilization of genetic resources. Under UNCLOS, there are a number of 

provisions that looks at pollution to the marine environment. Article 192 of UNCLOS put 

the onus States have the obligation to protect and preserve the marine environment. Article 

193 further adds that States have the sovereign right to exploit their natural resources 

pursuant to their environmental policies and in accordance with their duty to protect and 

preserve the marine environment. Article 194 covers Measures to prevent, reduce and 

control pollution of the marine environment. Article 194(1) requests States to take, 

individually or jointly as appropriate, all measures consistent with this Convention that are 

necessary to prevent, reduce and control pollution of the marine environment from any 

source, using for this purpose the best practicable means at their disposal and in 

accordance with their capabilities, and they shall endeavour to harmonize their policies in 

this connection. Further to that Article 194 (2) request States to take all measures 

necessary to ensure that activities under their jurisdiction or control are so conducted as 

not to cause damage by pollution to other States and their environment, and that pollution 

arising from incidents or activities under their jurisdiction or control does not spread 

beyond the areas where they exercise sovereign rights in accordance with this Convention. 

 

 
29 Kogan, LA 2009, 'What Goes around Comes around: How UNCLOS Ratification Will Herald Europe's 

Precautionary Principle as U.S. Law [article]', Santa Clara Journal Of International Law, 1, p. 23, viewed 9 September 

2014. 

<http://digitalcommons.law.scu.edu/cgi/viewcontent.cgi?article=1064&context=scujil> 
30 The Convention on Biological Diversity was inspired by the world community's growing commitment to sustainable 

development. It represents a dramatic step forward in the conservation of biological diversity, the sustainable use of its 

components, and the fair and equitable sharing of benefits arising from the use of genetic resources. The Convention was 

opened for signature on 5 June 1992 at the United Nations Conference on Environment and Development (the Rio "Earth 

Summit"). It remained open for signature until 4 June 1993, by which time it had received 168 signatures. The Convention 

entered into force on 29 December 1993, which was 90 days after the 30th ratification. The first session of the Conference 

of the Parties was scheduled for 28 November – 9 December 1994 in the Bahamas.  

<http://www.cbd.int/doc/legal/cbd-en.pdf> 

 

http://digitalcommons.law.scu.edu/cgi/viewcontent.cgi?article=1064&context=scujil
http://www.cbd.int/doc/legal/cbd-en.pdf
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Article 194(3) covers measures taken deal with all sources of pollution of the marine 

environment. These measures include the minimising of: 

 

(a) the release of toxic, harmful or noxious substances, especially those which are persistent, 

from land-based sources, from or through the atmosphere or by dumping; 

(b) pollution from vessels, in particular measures for preventing accidents and dealing with 

emergencies, ensuring the safety of operations at sea, preventing intentional and unintentional 

discharges, and regulating the design, construction, equipment, operation and manning of 

vessels; 

(c) pollution from installations and devices used in exploration or exploitation of the natural 

resources of the seabed and subsoil, in particular measures for preventing accidents and dealing 

with emergencies, ensuring the safety of operations at sea, and regulating the design, 

construction, equipment, operation and manning of such installations or devices;  

(d) pollution from other installations and devices operating in the marine environment, in 

particular measures for preventing accidents and dealing with emergencies, ensuring the safety 

of operations at sea, and regulating the design, construction, equipment, operation and manning 

of such installations or devices. 

 

Article 194(4) covers taking measures to prevent, reduce or control pollution of the marine 

environment, States shall refrain from unjustifiable interference with activities carried out 

by other States in the exercise of their rights and in pursuance of their duties in conformity 

with this Convention. Article 194(5) states that measures taken in accordance with this 

Part shall include those necessary to protect and preserve rare or fragile ecosystems as 

well as the habitat of depleted, threatened or endangered species and other forms of 

marine life. 

 

Article 195 requests States to take measures to prevent, reduce and control pollution of the 

marine environment, States shall act so as not to transfer, directly or indirectly, damage or 

hazards from one area to another or transform one type of pollution into another. Article 

196 encourages the use of technologies or introduction of alien or new species where:  

 

1. States shall take all measures necessary to prevent, reduce and control pollution of the 

marine environment resulting from the use of technologies under their jurisdiction or control, or 

the intentional or accidental introduction of species, alien or new, to a particular part of the 

marine environment, which may cause significant and harmful changes thereto. 
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2. This article does not affect the application of this Convention regarding the prevention, 

reduction and control of pollution of the marine environment. 

 

In addition to this, Article 94, 3(c), looks at Duties of the flag State, Article 142 (3) looks 

at Rights and legitimate interests of Coastal States is about Article 202, Scientific and 

technical assistance to developing States while Article 211 (4) discusses Pollution from 

vessels, just to name a few as example. Among all these Article 19431 provides a more 

comprehensive listing of measures to prevent, reduce and control pollution in the marine 

environment. This Article is relevant to both Seychelles and Mauritius particularly 2, 3(a) 

and 3(c). This is because of the two areas beyond national jurisdiction, namely the water 

column and the high seas, adjacent to the JMA, where exploration and exploitation will be 

conducted.  

 

 

2.2.1.2 Marine Pollution and the Environmental Code 

 

Pollution of the marine environment32 has been of great concern and the Environmental 

Code 33 will deal with all environmental aspects vis-à-vis activities in the JMA. This Code 

 
31 UNCLOS, Article 194, Measures to prevent, reduce and control pollution of the marine environment. 

1. States shall take, individually or jointly as appropriate, all measures consistent with this Convention that are necessary 

to prevent, reduce and control pollution of the marine environment from any source, using for this purpose the best 

practicable means at their disposal and in accordance with their capabilities, and they shall endeavour to harmonize their 

policies in this connection. 

2. States shall take all measures necessary to ensure that activities under their jurisdiction or control are so conducted as 

not to cause damage by pollution to other States and their environment, and that pollution arising from incidents or 

activities under their jurisdiction or control does not spread beyond the areas where they exercise sovereign rights in 

accordance with this Convention. 

3. The measures taken pursuant to this Part shall deal with all sources of pollution of the marine environment. These 

measures shall include, inter alia, those designed to minimize to the fullest possible extent: 

(a) the release of toxic, harmful or noxious substances, especially those which are persistent, from land-based sources, 

from or through the atmosphere or by dumping; 

(b) pollution from vessels, in particular measures for preventing accidents and dealing with emergencies, ensuring the 

safety of operations at sea, preventing intentional and unintentional discharges, and regulating the design, construction, 

equipment, operation and manning of vessels; 

(c) pollution from installations and devices used in exploration or exploitation of the natural resources of the seabed and 

subsoil, in particular measures for preventing accidents and dealing with emergencies, ensuring the safety of operations at 

sea, and regulating the design, construction, equipment, operation and manning of such installations or devices; 

(d) pollution from other installations and devices operating in the marine environment, in particular measures for 

preventing accidents and dealing with emergencies, ensuring the safety of operations at sea, and regulating the design, 

construction, equipment, operation and manning of such installations or devices. 

4. In taking measures to prevent, reduce or control pollution of the marine environment, States shall refrain from 

unjustifiable interference with activities carried out by other States in the exercise of their rights and in pursuance of their 

duties in conformity with this Convention. 

5. The measures taken in accordance with this Part shall include those necessary to protect and preserve rare or fragile 

ecosystems as well as the habitat of depleted, threatened or endangered species and other forms of marine life. 
32 UNCLOS, Article 1, Use of terms and scope,1(4) "pollution of the marine environment" means the introduction by 

man, directly or indirectly, of substances or energy into the marine environment, including estuaries, which results or is 
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also takes into account the conventions and treaties to be implemented by both States on 

environmental issues. Furthermore it is the merging of the environmental legislation of 

both countries: the Seychelles Environmental Protection Act (1995) and the Mauritius 

Environment Protection Act (2002). Both Environmental Acts readily provide a robust set 

of legislation, applicable to both countries, and the fusion of the two provides an even 

better cooperative effort for the protection on the natural environment. It has been argued 

that there are four principles in marine environment protection; sustainable development, 

pollution prevention, precaution and the polluter pays34. Henceforth, the Environmental 

Code is the document created jointly by Seychelles and Mauritius, with the assistance of 

external experts, aiming to essentially protect the marine environment in the three 

jurisdictions previously mentioned: the JMA, the high seas and the Area. This Code by far 

and large adopts those mentioned four principle in order ensure all aspects of 

environmental protection. This code was determined in accordance with Article 8 and 

Article 12 of the Agreement Concerning the Establishment of a Joint Management Area in 

the Mascarene Plateau Region, to provide for the sustainable management of the natural 

resources, seabed and marine environment of the JMA. It contains nineteen Article and 

three Annexes. The Articles looks at the overall protection of the environment while the 

Annexes provide the legal regime for Prevention and Control of Pollution resulting from 

Exploration and Exploitation of the Continental Shelf (ANNEX I), Prevention and Control 

of Pollution resulting from by dumping from Ships and Aircraft or Incinerated at Sea 

(ANNEX II) and Guidelines for minimising the risk of Injury and Disturbance to Marine 

Mammals from Seismic Survey (ANNEX III). The Environmental Code makes reference 

 
likely to result in such deleterious effects as harm to living resources and marine environment, including estuaries, which 

results or is likely to result in such deleterious effects as harm to living resources and marine life, hazards to human health, 

hindrance to marine activities, including fishing and other legitimate uses of the sea, impairment of quality for use of sea 

water and reduction of amenities 
33 The JMA Environmental Code of Practice 2013 looks at all environmental issues that may arise as a results of 

activities conducted in the JMA 
34 Dzidzornu, DM 1998, 'Four principles in marine environment protection: A comparative analysis', Ocean 

Development & International Law, 29, 2, p. 91, Academic Search Premier, EBSCOhost, viewed 18 August 2014. 

<http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=11&sid=5e4876ac-e392-4f62-81d2-

29bcade9a060%40sessionmgr111&hid=109> 

As far as the four principles are concerned vis-à-vis marine environmental protection, sustainable development involves 

the use of finite ocean resources to provide for the needs of future generations. Pollution prevention is reducing or 

eliminating waste at the source by modifying production processes, promoting the use of substance which are less harmful, 

implementing conservation techniques, and recycling materials where possible. The Precautionary Principle is a guiding 

framework for decision-making that anticipates how our actions will affect the environment and health of future 

generations. The Polluter Pays Principle is a generally recognized principle of International Environmental Law which 

requires that the costs of pollution be borne by those who cause it. The four principles complement each other and is an 

integral component of curbing marine pollution. 

 

http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=11&sid=5e4876ac-e392-4f62-81d2-29bcade9a060%40sessionmgr111&hid=109
http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=11&sid=5e4876ac-e392-4f62-81d2-29bcade9a060%40sessionmgr111&hid=109
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to various Conventions including MARPOL 73/7835. Applying marine environment 

protection is not without challenges. This comes about in two ways. While some 

discussions bring about the fact that the difficult to prevent pollution is due to lack of 

resources, the other argument is that there are emerging new challenges. It has been 

brought forth that the environmental provisions of UNCLOS have many strengths that a 

new agreement could build on, but also many weaknesses. One of the weaknesses is the 

duty to protect and preserve the marine environment has been inadequately implemented, 

leaving ABNJ subject to increasing degradation and biodiversity loss36.Article 3(c) of the 

Second Treaty discusses the protection of marine environment.  Reference of marine 

pollution is also comes under the Second Treaty but is most noticeable under the 

Environmental Code. It has been argued that ‘…While there is abundant literature dealing 

with whether states are under an obligation to negotiate JDAs, and there is some literature 

dealing with the advisability of formalising requirements for the substantive content of 

JDAs, there is very limited literature on the specific topic of environmental protection 

provisions in JDAs...”37 This statement is not to be ignored due the fact that Seychelles 

and Mauritius have gone to the extent of producing separating documents as guiding 

principles under international law to accentuate the point of environmental protection. 

Most of the Codes and Agreements make reference the protection of the environment. 

This shows the interoperability among the different documents but most importantly the 

emphasis band effort form the two Coastal States to minimise the risk of pollution. 

 

 

 

2.2.1.3 The Joint Model Petroleum Agreement 

 

Many countries worldwide have developed petroleum agreements either unilaterally or 

jointly. They may come under in different names but the purpose is the same. Seychelles 

and Mauritius has also developed Model Petroleum Agreement of the JMA. It looks at all 

 
35 The JMA Environmental Code of Practice 2013, “MARPOL 73/78” means the International Convention for the 

Prevention of Pollution from Ships, 1973, as modified by the Protocol of 1978 relating thereto; and includes any 

subsequent protocol, amendment or revision of that convention accepted or ratified by the Contracting States. 
36 Gjerde, KM 2012, 'Challenges to Protecting the Marine Environment beyond National Jurisdiction', International 

Journal Of Marine & Coastal Law, 27, 4, pp. 839-847, Academic Search Premier, EBSCOhost, viewed 18 August 2014. 

<http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=5&sid=5e4876ac-e392-4f62-81d2-

29bcade9a060%40sessionmgr111&hid=109> 
37 Low, CA 2012, 'Marine Environmental Protection in Joint Development Agreements', Journal Of Energy & Natural 

Resources Law, 30, 1, pp. 45-74, Environment Complete, EBSCOhost, viewed 14 September 2014. 

<http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=28&sid=6afbbe08-5eab-4986-b977-

655fbf5ad154%40sessionmgr4002&hid=4110> 

http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=5&sid=5e4876ac-e392-4f62-81d2-29bcade9a060%40sessionmgr111&hid=109
http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=5&sid=5e4876ac-e392-4f62-81d2-29bcade9a060%40sessionmgr111&hid=109
http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=28&sid=6afbbe08-5eab-4986-b977-655fbf5ad154%40sessionmgr4002&hid=4110
http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=28&sid=6afbbe08-5eab-4986-b977-655fbf5ad154%40sessionmgr4002&hid=4110
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the aspect of petroleum exploration and exploitation in the JMA. Reference is made to this 

Agreement where; 

 
All petroleum existing in its natural state within the Joint Management Area is managed by the DA 

established by Seychelles and Mauritius under the Treaty concerning the Joint Management of the 

Continental Shelf in the Mascarene Plateau Region signed by the Government of the Republic of 

Seychelles and the Government of the Republic of Mauritius at Clarisse House, Vacoas in Mauritius on 

13 March 2012, and is the property of the two Sovereign States. 

  

 This Agreement is more of a contract document and where it will be utilised when issuing 

business contracts to potential operators and investors in the JMA.  In this Agreement 

Clause 11(2)(f) makes reference to the protection of natural environment, but specific 

petroleum activities. This Clause points out that ‘a detailed scheme for the protection of 

the environment pursuant to Clause 23 of this Agreement has to be developed by the 

Company38 operating in the JMA. This specifically refers to the development plan of a 

petroleum field by a Company. Therefore it is the responsibility of this entity to safeguard 

the natural environment. Clause 23 is provides a detailed course of actions that needs to be 

taken and make direct reference to the Environmental Code. As scholars have brought 

forward, the EIA has become widely accepted as an indispensable instrument to manage 

and control negative impacts of human activities on the environment.39 Clause 23 

articulates that “the company shall act in accordance with the JMA Environmental Code, 

including with respect to requirements for the conduct of Environmental Impact 

Assessment40 Studies (EIAs) and the terms and conditions of any approval or 

authorisation granted to the Company.” Under Article 204 of the Model Petroleum 

Agreement, States are to observe measure, evaluate and analyse, by recognized scientific 

methods, the risks or effects of pollution of the marine environment. Furthermore, States 

shall keep under surveillance the effects of any activities which they permit or in which 

 
38 Company” means ____________ and any of its successors and permitted assigns that shall act hereunder for 

Company and shall conduct Petroleum Operations. Here the name and details of the Company has to be inserted. 
39 Oude Elferink, AG 2012, 'Environmental Impact Assessment in Areas beyond National Jurisdiction', International 

Journal Of Marine & Coastal Law, 27, 2, pp. 449-480, Academic Search Premier, EBSCOhost, viewed 13 September 

2014. 

<http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=2&sid=263b29f1-fad6-47af-bfa1-

b75a387ca829@sessionmgr4005&hid=4110> 
40 See The Convention on Biological Diversity Website. Environmental Impact Assessment (EIA) is a process of 

evaluating the likely environmental impacts of a proposed project or development, taking into account inter-related socio-

economic, cultural and human-health impacts, both beneficial and adverse.  

UNEP defines Environmental Impact Assessment (EIA) as a tool used to identify the environmental, social and economic 

impacts of a project prior to decision-making. It aims to predict environmental impacts at an early stage in project planning 

and design, find ways and means to reduce adverse impacts, shape projects to suit the local environment and present the 

predictions and options to decision-makers. 

 <http://www.cbd.int/impact/whatis.shtml> 

http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=2&sid=263b29f1-fad6-47af-bfa1-b75a387ca829@sessionmgr4005&hid=4110
http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=2&sid=263b29f1-fad6-47af-bfa1-b75a387ca829@sessionmgr4005&hid=4110
http://www.cbd.int/impact/whatis.shtml
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they engage in order to determine whether these activities are likely to pollute the marine 

environment. Article 205 stipulates that States publish reports of the results obtained 

pursuant to article 204or provide such reports at appropriate intervals to the competent 

international organizations, which should make them available to all States. Moreover it 

shall employ the best available techniques, best environmental practices and methods of 

operation and take other steps as are necessary and adequate in accordance with good 

international oil industry practice in order to protect the environment and the living 

resources of the sea and prevent pollution. The Model Petroleum Agreement demands that 

three (3) EIAs are to be prepared by persons with special knowledge of environmental 

conditions similar to those in the JMA. The first EIA relates to exploration drilling and 

shall be conducted and submitted by the Company as part of the Company's drilling 

programme. The second EIA covers the field41 development and production activities, 

shall be submitted by the Company as part of its Development Plan. Finally a third EIA 

shall be undertaken at the end of field production and submitted to the Designated 

Authority not later than six (6) months following the cessation of petroleum operations in 

order to determine the effect or effects that Petroleum Operations have had on the 

environment. The two Coastal States are aware that during operation in the JMA there 

should be no obstruction whatsoever as far as activities on the high seas and the Area are 

concerned. Under the Treaty the Company should carry out operations under this 

Agreement in such manner as to ensure that there will be no unjustifiable interference with 

navigation, fishing or the conservation of the living resources of the sea in the JMA. 

Further to that, it should undertake all necessary or desirable steps in regard to the state of 

the area of operation as assigned.  The DA may reasonably direct to ensure that after 

vacation of the site by the Company there will be no such interference to other states on 

the high seas and the Area. 

 

 

2.2.2 Some of the Codes are not directly linked to the legal regime for instance the protection of the 

natural environment, even though they do make reference to it. These Codes can be described 

as ‘business or operational oriented documents’ since they are more oriented to investment as 

well as safety. On the other hand these codes also complement the legal regime in the JMA 

and add elements ensuring their functionality. 

 
41 "Petroleum field" or "field" means all reservoir horizons above crystalline basement within any geological entity of 

structural, facies or stratigraphic closure within which petroleum is deposited and retained as determined by the 

Designated Authority and the Company pursuant to clause 10(1) 
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2.2.2.1 The Fiscal and Taxation Code 

 

The Joint Taxation Code is one of the Codes applicable in the JMA. A very simple 

definition of taxation is compulsory monetary contribution to the state's revenue, assessed 

and imposed by a government on the activities, enjoyment, expenditure, income, 

occupation, privilege, property, etc., of individuals and organizations.42 It is purely a 

business model as opposed to a legal framework under UNCLOS. The purpose of a Joint 

Fiscal and Taxation Code (hereinafter referred to as the ‘Taxation Code’) has been 

conceptualised for Seychelles and Mauritius, as two contracting states, to collect revenue 

on the exploration but especially exploiting of living and non-living resources on the 

seabed and subsoil of the JMA. The Taxation Code which contains 22 Articles is clear on: 

 
Desiring to conclude arrangements to provide a framework for the imposition of taxes 

on income arising out of natural resource activities in the JMA and related matters, 

and provide for the allocation of taxing rights between the Contracting States over this 

income in accordance with the Treaty concerning the Joint Management of the 

Continental Shelf in the Mascarene Plateau Region signed by the Government of the 

Republic of Seychelles and the Government of the Republic of Mauritius at Clarisse 

House, Vacoas in Mauritius on 13 March 2012 (‘the Treaty’). The Taxation Code 

makes no reference to other any other living and non-living resources except 

petroleum. “Petroleum” has the meaning set out in Article 1 of the Treaty and means 

any naturally occurring hydrocarbon, whether in a gaseous, liquid, or solid state and 

any naturally occurring mixture of hydrocarbons, whether in a gaseous, liquid or solid 

state, together with other substances produced in association with such hydrocarbons, 

and includes any petroleum that has been returned to a reservoir, while “Petroleum 

activities” means activities carried out by a licensed corporation for exploring, 

prospecting or mining for petroleum in the JMA. In order to implement it Seychelles 

and Mauritius have looked at their respective tax laws and again harmonized the two. 

All revenue collection through taxes in Seychelles is under the Seychelles Revenue 

Commission (SRC)43. Taxation in Mauritius on the other hand is under the Mauritius 

 
42 The Business Dictionary, viewed 14 September 2014. 

< http://www.businessdictionary.com/definition/tax.html> 

 

 
43 The Seychelles Revenue Commission (SRC) is an authority that was established through the enactment of the 

Seychelles Revenue Commission Act 2009 as the body responsible for the administration of Revenue laws. The SRC Act 

 

http://www.businessdictionary.com/definition/tax.html
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Revenue Authority (MRA)44. Different countries adopt various models about the 

generation of income from petroleum activities. For instance in Africa, a number of 

countries have been selected and analysed and it was noted that their mode of 

operation as to collect revenue from petroleum varies45. Some of those countries have 

got a well-developed oil and gas industry while other are still being established. The 

Taxation Code therefore is the mechanism for revenue collection from any form of 

petroleum activities in the JMA. The importance of revenue collection is a very 

important question given that it is an economical factor, and a direct contributor to the 

wealth of a state and the wellbeing of its citizens. 

 

 

2.2.2.2 The Joint Offshore Petroleum Safety Code 

 

The Joint Offshore Petroleum Safety Code looks at all the safety aspects while handling 

petroleum activities in the JMA. It is a Code to provide for the safe, secure and sustainable 

exploitation of the petroleum resources of the Joint Management Area, in accordance with 

Article 8 and Article 15 of the Treaty Concerning the Establishment of a Joint 

Management Area in the Mascarene Plateau Region between the Republic of Mauritius 

and the Republic of Seychelles. An operator in the JMA will be required to comply with 

the provisions of this Code in accordance with Article 25 of the Model Petroleum 

Agreement. Article 3 states the scope and purpose of this Code. It is to ensure that 

offshore petroleum operations carried out in the JMA as follows:  

 

(a) Maintain the integrity of the offshore installation;  

(b) Secure the safety of operational personnel; and,  

(c) Protect the marine environment. 

  

 
also mandates SRC to operate as an independent Authority with responsibility to conduct its affairs in a transparent and 

efficient manner. However, the Ministry of Finance remains the parent Ministry with the responsibility to oversee major 

policy issues affecting revenue. SRC is headed by a Revenue Commissioner (CEO) who is responsible to the Minister of 

Finance for the management of SRC and the administration of all revenue laws, Viewed 2 September 2014. 

<http://www.src.gov.sc/Default.aspx> 
44 The Mauritius Revenue Authority (MRA) has been established as an agent of the State under the MRA Act 2004 for 

the management, operation and administration of Revenue laws, Viewed 2 September 2014. 

<http://mauritius-revenue-authority.parastatal-bodies.government-of-mauritius-and-parastatal-bodies.the-mauritius-

directory.mauritiusdirectory.tel> 
45 Oil and Gas Tax Guide for Africa 2013, PricewaterhouseCoopers, 2013, ‘Oil and Gas Tax Guide for Africa 2013 - A 

quick guide to oil and gas tax regimes in some of Africa’s fastest growing countries.’ 

<http://www.pwc.com/en_TZ/tz/pdf/pwc-oil-and-gas-tax-guide-for-africa-2013.pdf> 

http://www.src.gov.sc/Default.aspx
http://mauritius-revenue-authority.parastatal-bodies.government-of-mauritius-and-parastatal-bodies.the-mauritius-directory.mauritiusdirectory.tel/
http://mauritius-revenue-authority.parastatal-bodies.government-of-mauritius-and-parastatal-bodies.the-mauritius-directory.mauritiusdirectory.tel/
http://www.pwc.com/en_TZ/tz/pdf/pwc-oil-and-gas-tax-guide-for-africa-2013.pdf
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  Further to that, the Code and its Annexes is apply to every offshore petroleum operation 

under the control of the operator at which petroleum workers carry out duties relating to 

petroleum operations in the JMA. This Code in particular provides details on the 

operational aspect of activities in the JMA, in relation to the seabed mining of 

hydrocarbons. A lot of emphasis has been put on the safety aspect of the aspects of the 

operations in terms of the quality of the installations and the maintenance of safety 

records. Part 6 of the Code refers to management of emergencies where in-depth 

provisions have been made for emergency response plan (Article 30) and management of 

hazards in all installations (Article 34). It has been maintained that regulators continuously 

attempt to seek improvements to safety regulations and practices, and that safety is after 

all is a process which keeps on improving over time. There is no finish line46 to that and 

every stakeholder has to play their role to ensure that all rules are properly observed. 

Schedule 4 is related to Article 21of the Joint Petroleum Model Agreement and it makes 

reference to safety on the installation for operation. It refers to the safety management 

system, the installation, the management of major accident hazards and performance 

monitoring. Schedule 5 is a continuation of Article 21 and it addresses the safety 

management system for an installation. This system must possess clear policies and 

objectives, organisation of safety to personnel, standards and procedures in case of an 

emergency as well as performance audits and monitoring. This can be regarded as 

preventive measures in avoiding any catastrophes and the protection of human lives. 

 

 

 

2.2.2.3 Desktop Study of Seabed Mapping of the Mascarene Plateau 

 

Seychelles and Mauritius, under the Second Treaty, embarked on a Desktop Seabed 

Mapping project undertaken by the Economic and Legal Section (ELS) under the 

Commonwealth Secretariat. The Desktop study is neither a code of practice nor a treaty. It 

is rather a document that will allow the two Coastal States to appreciate work that has 

been carried out over the years in terms of availability of data in the JMA and its vicinity.  

This is vital because the marine environment of the JMA is however far from completely 

the understood. The quality of information is an often highly variable, leading to 

considerable uncertainty. In the case of the Mascarene Plateau, due to its remote nature, 

 
46 Ruelokke, M 2011, 'Major International Offshore Incidents and the Challenges Ahead for Offshore Regulators', 

Journal Of Ocean Technology, 6, 1, pp. 11-16, Environment Complete, EBSCOhost, viewed 14 September 2014. 

<http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=25&sid=6afbbe08-5eab-4986-b977-

655fbf5ad154%40sessionmgr4002&hid=4110> 

 

http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=25&sid=6afbbe08-5eab-4986-b977-655fbf5ad154%40sessionmgr4002&hid=4110
http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=25&sid=6afbbe08-5eab-4986-b977-655fbf5ad154%40sessionmgr4002&hid=4110
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the two Coastal States have little or no information concerning its marine resources and 

the activities requiring regulation.47 The objectives of this desktop study are to identify 

and compile information concerning the marine environment and the marine resources of 

the JMA and surrounding area, based primarily upon an examination of information 

collected by surveys and other studies previously conducted on the Mascarene Plateau. 

The significance and benefits of this project can be described as enormous. First of all it 

will provide information on both the physical environment as well as the biological strata. 

Other than that, this will allow better formulation of environment protection strategies. It 

is to be noted however that this is just the beginning of a process that will culminate in a 

comprehensive system including further mapping as well as data storage, manipulation 

and sharing. 

 

2.2.2.4 Both countries acknowledge that there is still more work to do. For instance a Penal Code 

needs to be developed to ensure enforcement in the area and other major topics, like 

fisheries and maritime security, have to be part of the management scheme of the JMA. 

The Penal Code can be regarded as part of the enforcement mechanism. The fact that there 

is a constant threat to maritime security in the Indian Ocean, particularly from piracy, 

there will be a need to look at the problem more closely. This is with regards to protection 

for operators in this area. There is a well-established maritime security system in the area 

but it might not be adequate to act on every situation promptly given the vastness of the 

seas. However, it will be sensible to have a collaborative effort in order to achieve 

maximum effectiveness in this regard.  

 

 

3.0 Chapter Two: Additional legal frameworks relevant in and outside the 

  JMA 

    

3.1 This chapter looks at the challenges a coastal state may face when managing its continental 

shelf beyond 200 nautical miles and potential opportunities present. As far as the challenges 

are concerned, it is argued that challenges are likely to surface later when it comes to ocean 

governance.48 It will also look at the relationship between activities in the JMA and the areas 

beyond national jurisdiction. At this point it is deemed appropriate to look at the application of 

 
47 Desk-Top Study of Seabed Mapping of the Mascarene Plateau 
48 Clive Schofield, LOSI Conference Papers, 2012 “Securing the Ocean for the Next Generation”, Papers from the Law 

of the Sea Institute, UC Berkeley–Korea Institute of Ocean Science and Technology Conference, held in Seoul, Korea, 

May 2012, <http://www.law.berkeley.edu/files/Schofield-final.pdf> [Accessed April 2014] 

http://www.law.berkeley.edu/files/Schofield-final.pdf


  32  

  

concepts already applied in the world. This will also take into account the activities including 

the marine genetic resources49.  

 

 

 

3.1 Section A: Case studies as Model Legal Framework that can be applied in the JMA  

 

3.1.1 As far as international practice is concerned, the Joint Development Zone (JDZ) is one among 

the relevant mechanisms concerning marine living resources in different regions around the 

world. There are various models that can be applied in order for Coastal States to enter to a 

joint venture as far as managing resources in overlapping areas are concerned. The following 

models are frequently adapted whereby; 

 

Model I: each state retains authority to license its own nationals (or other licensees selected by 

the state) to operate within the JDZ, with provision for compulsory joint ventures between 

these licensees; 

Model II: a joint authority with licensing and regulatory powers manages development of the 

resources on behalf of both states; and 

Model III: one state manages development of the resources on behalf of both with the other 

state's participation limited to revenue sharing and monitoring50. 

 

The followings are some kinds of arrangements at the bilateral level. This Section looks at two 

case studies the first between Nigeria and São Tomé and Príncipe and the other one is between 

Malaysia and Thailand. Here two case studies will be used to illustrate the practice of joint 

zones and further to that we will look at some possible application and lesson learned from 

them. 

 

 

 

 

 
49 Drankier, P, Oude Elferink, A, Visser, B, & Takács, T 2012, 'Marine Genetic Resources in Areas beyond National 

Jurisdiction: Access and Benefit-Sharing', International Journal Of Marine & Coastal Law, 27, 2, pp. 375-433, Academic 

Search Complete, EBSCOhost, viewed 12 June 2014. 

<http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=6&sid=0ae93994-3e5f-4339-b448-

21247b18eb3f%40sessionmgr111&hid=101>  
50 Groves, H 2005, 'OFFSHORE OIL AND GAS RESOURCES: ECONOMICS, POLITICS AND THE RULE OF 

LAW IN THE NIGERIA-SÃO TOMÉ E PRÍNCIPE JOINT DEVELOPMENT ZONE', Journal Of International Affairs, 

59, 1, pp. 81-96, Academic Search Premier, EBSCOhost, viewed 4 September 2014. 

<http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=14&sid=5b3b5ea9-8fbc-47b0-8420-

ac8d9a746568%40sessionmgr110&hid=116> 

http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=6&sid=0ae93994-3e5f-4339-b448-21247b18eb3f%40sessionmgr111&hid=101
http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=6&sid=0ae93994-3e5f-4339-b448-21247b18eb3f%40sessionmgr111&hid=101
http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=14&sid=5b3b5ea9-8fbc-47b0-8420-ac8d9a746568%40sessionmgr110&hid=116
http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=14&sid=5b3b5ea9-8fbc-47b0-8420-ac8d9a746568%40sessionmgr110&hid=116
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3.1.1.1 The Nigeria and São Tomé and Príncipe Joint Development Zone (JDZ) 

 

 In the Gulf of Guinea, the Federal Republic of Nigeria (hereinafter referred to as 

‘Nigeria’) and Democratic Republic of São Tomé and Príncipe (hereinafter referred to as 

‘São Tomé and Príncipe’)  signed a treaty establishing a JDZ off their coasts on 21 

February 2001, after their negotiation over the delimitation of their respective economic 

exclusive zone reached a deadlock. The JDZ covers the whole area of their overlapping 

claims that is a part of their potential respective economic exclusive zone, covering an 

approximate area of 35,000 square kilometres (see Annex V). The treaty is the second one 

on the Atlantic shores of Africa, The first being the Senegal/Guinea Bissau. It entered into 

force in 2003. The JDZ deals with exploitation of both hydrocarbons and fishery resources 

within a shared EEZ. The legal principles to be applied in matter of conservation and 

management of ocean resources make it a necessity for the parties to that agreement to 

broaden their views over cooperation and to consider instead an overall regional 

framework, rather than a bilateral one, in order to efficiently meet the economic and 

environmental goals set out in their agreement. Both Coastal States share, in the 

proportions Nigeria 60 per cent, São Tome and Principe 40 per cent for all benefits and 

obligations arising from development activities carried out in the JDZ51. The JDZ is 

governed by a Joint Ministerial Council comprise not less than two nor more than four 

Ministers or persons of equivalent rank with the  overall responsibility for all matters 

relating to the exploration for and exploitation of the resources in the Zone, and such other 

functions as the States Parties may entrust to it. The Authority on the other hand have the 

capacity to contract, to acquire and dispose of movable and immovable property and to 

institute and be party to legal proceedings. Authority shall be governed by a Board 

consisting of four Executive Directors: two from Nigeria and two from São Tome and 

Principe.  

 

3.1.1.2 Further to that there is a Special Regime Area (SRA) which is an Appendix to the Treaty. 

The Appendix defines the triangular SRA by three of geodetic coordinates, comprising of 

the seabed, subsoil and the superjacent waters thereof. In addition to that Nigeria, 

throughout the duration of this Agreement, has the exclusive right to administer the 

 
51 Treaty between the Federal Republic of Nigeria and the Democratic Republic of Sao Tome and Principe on the Joint 

Development of Petroleum and other Resources, in respect of Areas of the Exclusive Economic Zone of the two States, 21 

February 2001 

<http://www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILES/TREATIES/STP-NGA2001.PDF> 

 

http://www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILES/TREATIES/STP-NGA2001.PDF
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Special Regime Area and exercise jurisdiction over it, including the right to exploit and 

develop its resources for its own benefit. Some project will be undertaken in compliance 

with article 3 of the Appendix to the Treaty on the JDZ. Under this Article, without 

prejudice, it is understood that Nigeria will compensate São Tomé and Príncipe through 

revenue collected under certain projects. The projects will be governed by a separate 

Memorandum of Understanding (MOU) that forms an integral part of this Treaty. The 

provisions of this MOU are without prejudice to any other arrangements in the future that 

will enhance the joint cooperation between the two countries. 

 

 

3.1.1.3 The Malaysia - Thailand Joint Development Zone 

 

 The Joint Authority between Malaysia and the Kingdom of Thailand (hereinafter referred 

to as ‘Thailand’) is a unique and successful project regarding the cooperation of two 

neighbour countries from the Association of Southeast Asian Nations (ASEAN), in 

exploitation of natural resources in a non-living area to which the outcome is sharing the 

profit equally. In February 1979, a Memorandum of Understanding (MOU) was signed for 

the purpose of exploitation and exploration of oil and gas in a disputed area between the 

two countries52. It all came about due to overlapping claims from both states over 

straddling resources53, which prompted the Malaysia and Thailand to react. The two 

countries concluded an MOU on 21 February 1979, comprising of six Articles. This 

focused on the willingness of the two parties to cooperate in this area for the purpose of 

the exploration and exploitation of the non-living natural resources of the sea-bed and 

subsoil in the overlapping area for a period of fifty years from the date the MOU comes 

into force)54 of the Joint Development Area (JDA) (see Annex VI).  This arrangement 

 
52 Baradari, F, Ja'afar, S, Asfaranjan, Y, & Nassimi, M 2014, 'THE KEY SUCCESS FACTORS OF COOPERATION 

IN EXPLOITATION GAS RESERVE IN A DISPUTED AREA: A CASE STUDY OF MALAYSIA THAILAND JOINT 

AUTHORITY (MTJA)', International Journal Of Academic Research, 6, 3, pp. 229-236, Academic Search Premier, 

EBSCOhost, viewed 4 September 2014. 

<http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=11&sid=5b3b5ea9-8fbc-47b0-8420-

ac8d9a746568%40sessionmgr110&hid=116> 
53 Ong, DM 1999, 'The 1979 and 1990 Malaysia-Thailand joint development agreements: A model for international 

legal co-operation in common offshore petroleum deposits?', International Journal Of Marine And Coastal Law, 14, 2, p. 

207-246, Scopus®, EBSCOhost, viewed 5 September 2014. 

<http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=3&sid=3a464ac1-f1b9-43ad-8b0e-

92558e7897b8%40sessionmgr4001&hid=4102> 
54 Thao, N. H. 1999 ‘JOINT DEVELOPMENT IN THE GULF OF THAILAND’, IBRU Boundary and Security 

Bulletin, viewed 11 August 2014. 
<https://www.dur.ac.uk/resources/ibru/publications/full/bsb7-3_thao.pdf?origin=publication_detail> 

 

 

http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=11&sid=5b3b5ea9-8fbc-47b0-8420-ac8d9a746568%40sessionmgr110&hid=116
http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=11&sid=5b3b5ea9-8fbc-47b0-8420-ac8d9a746568%40sessionmgr110&hid=116
http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=3&sid=3a464ac1-f1b9-43ad-8b0e-92558e7897b8%40sessionmgr4001&hid=4102
http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=3&sid=3a464ac1-f1b9-43ad-8b0e-92558e7897b8%40sessionmgr4001&hid=4102
https://www.dur.ac.uk/resources/ibru/publications/full/bsb7-3_thao.pdf?origin=publication_detail
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differs from the Nigeria - São Tomé and Príncipe case simply because it does not includes 

the EEZ, hence fisheries. The MOU also serves to define the area of cooperation in terms 

of geodetic geographical coordinates. The JDA covers an area of 7250 square kilometres 

approximately, located in the lower part of the Gulf of Thailand near the South China Sea. 

Furthermore the two Coastal States signed an Agreement on 30 May 1990, consisting of 

twenty two Articles, on the constitution and other matters relating to the establishment of 

the Malaysia – Thailand Joint Authority (MTJA), a body that will govern the management 

of petroleum activities in the JDA. 

 

Article 3 of the agreement states that: 

 

(1) The Joint Authority shall comprise; 

  

(a)  two Co-Chairmen, one each to be appointed by the respective Governments; 

and  

(b)  an equal number of members to be appointed by each Government provided that 

the initial number of members, excluding the Co-Chairmen, to be appointed by 

each Government shall be six. 

 

 Reasons for having cooperation in managing resources vary and the possibility of 

petroleum exploitation in the disputed areas and the potentially significant economic 

consequences of such developments for the countries concerned was clearly a strong 

motivating factor promoting cooperation in the form of joint development.55 It has been 

portrayed that other main reasons which led to this successful endeavor have been the 

political, legal, socio cultural including patience, respecting and optimism.56 Publishing 

and sharing of information is a key element to showcase information for both countries 

and investors alike. Arguably, this well established MTJA online platform57 demonstrates 

a high degree of transparency where the online accessibility of relevant material is 
 

55 See Ong, DM 1999, 'The 1979 and 1990 Malaysia-Thailand joint development agreements: A model for 

international legal co-operation in common offshore petroleum deposits?' 
56 The two countries used the reasons as guiding principles and other than obligations under international law both 

states have also applied their historical ties mutual frienhship. 
57 The MTJA website provides a wealth of information for viewers. It provides information about the Authority, 

managerial setup a well as operational information.  

“The JDA is Area of overlapping continental shelf claimed by both Malaysia and Thailand with. 

The area agreed by the two Governments in 1979 to be jointly explored and exploited for non-living natural resources for 

the mutual and equal benefits of the two countries. 

The MTJA, with its Head Office located in Kuala Lumpur, is governed by a Board with Members consisting of equal 

representatives of Malaysian and Thai nationals (7 from each side) as appointed by the respective Governments. Under the 

supervision of MTJA Board, the MTJA Management consists of staff covering technical, legal and financial aspects of the 

petroleum business”,  Viewed 8 September 2014. 

<http://www.mtja.org> 

http://www.mtja.org/
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available to a wider audience, which may be interested in lessons learned and adopt 

similar strategies. 

 

 

3.1.2 Looking at the different ways by cooperation adopted by different countries, there are certain 

similarities and differences in the undertakings. The Nigeria - São Tomé and Príncipe case 

covers the EEZ and the continental shelf. This also applies to the MTJA, only in terms of 

continental shelf, but not fisheries. The models applied surely provide a better of understand 

through lessons learned. This part of the document attempts to look at certain aspect of joint 

development in relation to States practice.   

 

3.1.2.1 Similar to the Nigeria - São Tomé and Príncipe case, the Senegal and Bissau Guinea 

established the first JDZ on the Atlantic coast of Africa through a bilateral Management 

and Cooperation Agreement signed on 14 October 1993, which was later supplemented by 

a Protocol Relating to the Organization and Operation of the Agency for Management and 

Cooperation signed on 12 June 1995 (see Annex VII).These Agreements provide for an 

Authority consisting of the Heads of State or of Governments or of persons delegated by 

them, an International Agency, an Enterprise and a Board of Directors. The 

Senegal/Guinea Bissau JDZ deals not only with mineral resources sharing, but also for 

living resources. The JDZ of the two Coastal States differs from the Seychelles - Mauritius 

case in the sense that the two countries have sovereign rights over the water column (EEZ) 

as well as the continental shelf (seabed and subsoil). Other than having jurisdiction on the 

living and non-living resources on the continental shelf they have sovereign rights on 

living resources in the water column. The legal framework that governs fisheries is by far 

and large different from the framework that governs the extraction of mineral resources 

from the continental shelf.  Article 5 of the Treaty of 2 December 2003 between Barbados 

and Guyana specify that jurisdiction over living resources shall be governed by a Joint 

Fishery Licensing Agreement. The role of this Agreement will also ensure protection of 

the environment and sustainability in the “Cooperation Zone”.58 Conspicuously, the FAO 

Code of Conduct for Responsible Fisheries59 provides a comprehensive approach in 

managing fish stocks, as integrated binding principles integral to UNCLOS, the 1993 FAO 

 
58 Hanling, W, ‘Joint Development of Marine Fisheries Resources’, South China Sea Studies, Second International 

Workshop, November 2010, viewed 11 June 2014. 

<http://nghiencuubiendong.vn/en/conferences-and-seminars-/second-international-workshop/598-join-development-of-

marine-fisheries-resources-by-wang-hanling> 
59 See Code of Conduct for Responsible Fisheries. Rome, FAO. 1995 

<http://www.fao.org/3/a-v9878e.pdf> 

http://nghiencuubiendong.vn/en/conferences-and-seminars-/second-international-workshop/598-join-development-of-marine-fisheries-resources-by-wang-hanling
http://nghiencuubiendong.vn/en/conferences-and-seminars-/second-international-workshop/598-join-development-of-marine-fisheries-resources-by-wang-hanling
http://www.fao.org/3/a-v9878e.pdf
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Compliance Agreement60 (FAOCA) and the 1995 United Nations Fish Stocks Agreement61 

(UNFSA), among a host of principles and voluntary provisions of best practice. 

Seychelles and Mauritius has no sovereign rights in the high seas above the JMA, but 

however the two state Coastal States do have rights over the living organisms belonging to 

sedentary species, as stipulated under Article 77(4) of UNCLOS. Unlike the Seychelles – 

Mauritius case, the Malaysia – Thailand MTJA targets non-living resources on the seafloor 

and Subsoil. This means the exploration and exploitation of the non-living natural 

resources of the sea-bed and subsoil, in particular petroleum, in the Joint Development 

Area, as specified in the 1990 Agreement between the two countries. Due to an overlap, 

both Seychelles and Mauritius agreed to cooperate and subsequently made a joint 

submission to the CLCS in 2009. This was for the extension of the continental shelf 

beyond 200 nautical miles. Furthermore the two Coastal States decided to manage the 

whole JMA jointly for both living and non-living sources, on the seabed and subsoil, and 

to share any revenue equally.  

 

3.1.2.2 As in all submissions and to the CLCS, the number of tasks and their complexities implies 

a lot of effort and enormous costs. The level of commitment between both Seychelles and 

Mauritius as far as preparation of the joint submission can be deemed as remarkable. This 

involved rounds of negotiations as to how to tackle the tasks ahead and to what level. 

Successively, given the nature of the technical work, a pool of both local and international 

experts joined forces to interpret the joint submission in legal terms as well as conducting 

data analysis. The technical work also involved the exchange vital data and information. 

This was to strengthen the test of appurtenance and to prove natural prolongation from the 

land masses of the two island nations. Perhaps one of the best practices prior to any 

submission is the compilation desktop study. It is debated that the scope and complexity of 

the desk top study will depend upon the intricacy of the geology and geomorphology of 

the offshore region to be studied. In any event, whether it is relatively simple or complex, 

the right mix of expertise will be required to deliver a meaningful and useful desktop 

study, which can then be used by the State as the blueprint for further study and work 

 
60 See the 1993 FAO Compliance Agreement 

<http://www.fao.org/fishery/topic/14766/en> 
61 See the 1995 UN Fish Stocks Agreement 

<http://www.un.org/depts/los/convention_agreements/texts/fish_stocks_agreement/CONF164_37.htm> 

 

http://www.fao.org/fishery/topic/14766/en
http://www.un.org/depts/los/convention_agreements/texts/fish_stocks_agreement/CONF164_37.htm
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programmes throughout the claim procedure.62 Most available literature portrays a 

problem when it comes to agree upon, under a treaty, and administer joint zones. This is 

possibly because the geography of the area in question63  and the South China Sea is a 

classic example. Distributing a small land area, rich in mineral and other living resources 

among many countries may give rise to disputes, impeding future agreements. 

 

3.2 Section B: Key Legal framework in Areas beyond National Jurisdiction in    

relation to the JMA 

 

3.2.1 A large number of principles are potentially applicable to ABNJ and can be derived from 

both the preambles and operative parts of UNCLOS and further environmental treaties, 

from customary international law as well as from broader soft-law sources such as the 

General Assembly resolutions, which can eventually become customary international 

law64. Article 78 of UNCLOS establishes the legal status of the superjacent waters and air 

space and the rights and freedoms of other States meaning (1) “…The rights of the coastal 

State over the continental shelf do not affect the legal status of the superjacent waters or of 

the air space above those waters; and (2) “…The exercise of the rights of the coastal State 

over the continental shelf must not infringe or result in any unjustifiable interference with 

navigation and other rights and freedoms of other States as provided for in this 

Convention.” The Area beyond National Jurisdiction (ABNJ) includes the high seas and 

the Area. Here we will look at the areas beyond national Jurisdiction and hereafter we look 

at the relationship among those areas. 

 

 

 

 

 

 
62 Carleton, C 2006, 'Article 76 of the UN Convention on the Law of the Sea—Implementation Problems from the 

Technical Perspective', International Journal Of Marine & Coastal Law, 21, 3, pp. 287-308, Legal Collection, 

EBSCOhost, viewed 8 September 2014. 

<http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=40&sid=0df6e769-20a6-4d81-b11c-

e1b8182320fc%40sessionmgr4002&hid=4205> 
63 DAVENPORT, T 2014, 'Southeast Asian Approaches to Maritime Boundaries', Asian Journal Of International Law, 

4, 2, pp. 309-357, International Security & Counter Terrorism Reference Center, EBSCOhost, viewed 4 September 2014. 

<http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=19&sid=5b3b5ea9-8fbc-47b0-8420-

ac8d9a746568%40sessionmgr110&hid=116> 

 
64 See The International Seabed Authority 

<http://www.isa.org.jm/en/about> 

http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=40&sid=0df6e769-20a6-4d81-b11c-e1b8182320fc%40sessionmgr4002&hid=4205
http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=40&sid=0df6e769-20a6-4d81-b11c-e1b8182320fc%40sessionmgr4002&hid=4205
http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=19&sid=5b3b5ea9-8fbc-47b0-8420-ac8d9a746568%40sessionmgr110&hid=116
http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=19&sid=5b3b5ea9-8fbc-47b0-8420-ac8d9a746568%40sessionmgr110&hid=116
http://www.isa.org.jm/en/about
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3.2.1.1 The High Seas 

 

The concept of high seas has been a debate since a long time back. It is generally assumed 

that it was Hugo Grotius, a jurist in the Dutch Republic, who advocated the doctrine of the 

freedom of the seas and heralded the dawn of a new epoch for the world’s oceans. Grotius 

presented and elaborated his thesis relating to freedom of the high seas in his famous book 

Mare Liberum, published anonymously in 1609.65 This concept was pointed at the opening 

of passages through the oceans for trade and other activities. In other words it was 

freedom of the high seas. The high seas is termed, under Article 86 of UNCLOS as, ‘…all 

parts of the sea that are not included in the exclusive economic zone, in the territorial sea 

or in the internal waters of a State, or in the archipelagic waters of an archipelagic State. 

This article does not entail any abridgement of the freedoms enjoyed by all States in the 

exclusive economic zone in accordance with article 58.’ By their nature the high seas can 

be considered as property belonging to all states of the world which may lead to many 

challenges66. Part VII of UNCLOS states all the provisions pertaining to the high seas. The 

provisions of Part VII apply to all parts of the sea that are not included in the exclusive 

economic zone, in the territorial sea or in the internal waters of a State, or in the 

archipelagic waters of an archipelagic State. This article does not entail any abridgement 

of the freedoms enjoyed by all States in the exclusive economic zone in accordance with 

article 58. Article 87 of UNCLOS explicitly covers freedom of navigation, freedom of 

overflight, freedom to lay submarine cables and pipelines, freedom to construct artificial 

islands and other installations permitted under international law, freedom of fishing, and 

freedom of scientific research67. This is to be enjoyed by all states including 

geographically disadvantaged and land-locked states. The water column above the JMA is 

part of the high seas. The legal regime for the high seas (the water column), is established 

under UNCLOS and therefore Seychelles and Mauritius need to consider all the 

implications of the coexistence of the two regimes, including the protection of the natural 

 
65 Papastavridis, E 2011, 'The Right of Visit on the High Seas in a Theoretical Perspective: Mare Liberum versus Mare 

Clausum Revisited', Leiden Journal Of International Law, 24, 1, pp. 45-69, Legal Collection, EBSCOhost, viewed 25 

August 2014. 

<http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=2&sid=02df734a-1513-44f1-b1b5-

21a0ad5ae197@sessionmgr115&hid=115> 
66 Rayfuse, R, & Warner, R 2008, 'Securing a Sustainable Future for the Oceans Beyond National Jurisdiction: The 

Legal Basis for an Integrated Cross-Sectoral Regime for High Seas Governance for the 21st Century', International 

Journal Of Marine & Coastal Law, 23, 3, pp. 399-421, Academic Search Premier, EBSCOhost, viewed 25 August 2014.  

<http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=5&sid=02df734a-1513-44f1-b1b5-

21a0ad5ae197%40sessionmgr115&hid=115> 
67 UNCLOS, Article 87, Freedom of high seas 

 

http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=2&sid=02df734a-1513-44f1-b1b5-21a0ad5ae197@sessionmgr115&hid=115
http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=2&sid=02df734a-1513-44f1-b1b5-21a0ad5ae197@sessionmgr115&hid=115
http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=5&sid=02df734a-1513-44f1-b1b5-21a0ad5ae197%40sessionmgr115&hid=115
http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=5&sid=02df734a-1513-44f1-b1b5-21a0ad5ae197%40sessionmgr115&hid=115
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environment. Article 78 of UNCLOS stipulates that the rights of Coastal States over the 

continental shelf do not affect the legal status of the superjacent water or the air space. 

Moreover it should not affect navigation and other rights and freedom of other States.  

 

 

 

Figure 2: Diagram showing Maritime zones and rights under the 1982 United Nations Convention on the Law of the 

Sea (UNCLOS). 

(Source: Philip Symonds et al, Setting Australia’s limits Understanding Australia’s marine jurisdiction, 

AusGeo news, issue 93, March 2009) 

 

"The boundaries, maritime limits and names shown and the designations used on this map are for illustrative 

purposes only and do not imply official endorsement or acceptance by the United Nations." 

 

   

  

 

3.2.1.2 The Area 

 

The Area (see Figure 2) is defined in Article 1(1) of UNCLOS as "…the seabed and ocean 

floor and subsoil thereof, beyond the limits of national jurisdiction." Its resources are 

referred to as the common heritage to mankind.68 Some authors argue that there is no clear 

definition of common heritage to mankind under UNCLOS, and at the same time it has 

been brought forward that it is difficult to attach precise legal meaning to the term 

common heritage.69 UNCLOS however, provides the legal framework to the Area. Article 

 
68 UNCLOS, Article 136, Common heritage of mankind, The Area and its resources are the common heritage of mankind. 
69 Lodge, MW 2012, 'The Common Heritage of Mankind', International Journal Of Marine & Coastal Law, 27, 4, pp. 

733-742, Academic Search Premier, EBSCOhost, viewed 25 August 2014. 
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137 discusses the legal status of the Area and its resources. No State shall claim or 

exercise sovereignty or sovereign rights over any part of the Area or its resources, nor 

shall any State or natural or juridical person appropriate any part thereof. No such claim or 

exercise of sovereignty or sovereign rights nor such appropriation shall be recognized. All 

rights in the resources of the Area are vested in mankind as a whole, on whose behalf the 

Authority shall act. These resources are not subject to alienation. The minerals recovered 

from the Area, however, may only be alienated in accordance with this Part and the rules, 

regulations and procedures of the Authority. No State or natural or juridical person shall 

claim, acquire or exercise rights with respect to the minerals recovered from the Area 

except in accordance with this Part. Otherwise, no such claim, acquisition or exercise of 

such rights shall be recognized. Article 138 brings forth the general conduct of States in 

relation to the Area. The general conduct of States in relation to the Area shall be in 

accordance with the provisions of this Part, the principles embodied in the UN Charter and 

other rules of international law in the interests of maintaining peace and security and 

promoting international cooperation and mutual understanding. The JMA abuts the Area 

which is the seabed outside areas of national jurisdiction and the subsoil thereof (see 

Figure 3). 

 

3.2.1.3 The International Seabed Authority (ISA), also referred to as the Authority70 is the 

organization through which States Parties to the Convention shall, in accordance with the 

regime for the seabed and ocean floor and subsoil thereof beyond the limits of national 

jurisdiction (the Area) established in Part XI and the Agreement organize and control 

activities in the Area, particularly with a view to administering the resources of the Area.71 

It is based in Kingston, Jamaica and it is an autonomous international organization 

established under UNCLOS and the 1994 Agreement relating to the implementation of 

Part XI of UNCLOS. The Authority is the organization through which States Parties to the 

Convention shall, in accordance with the regime for the seabed and ocean floor and 

subsoil thereof beyond the limits of national jurisdiction (the Area) established in Part XI 

and the Agreement organize and control activities in the Area, particularly with a view to 

administering the resources of the Area.72 Under UNCLOS, resources are defined under 

 
<http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=7&sid=02df734a-1513-44f1-b1b5-

21a0ad5ae197%40sessionmgr115&hid=115> 
70 UNCLOS, Article 1(2) 
71 See The International Authority 

<http://www.isa.org.jm/en/about> 
72 See The International Authority 

<http://www.isa.org.jm/en/about> 

http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=7&sid=02df734a-1513-44f1-b1b5-21a0ad5ae197%40sessionmgr115&hid=115
http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=7&sid=02df734a-1513-44f1-b1b5-21a0ad5ae197%40sessionmgr115&hid=115
http://www.isa.org.jm/en/about
http://www.isa.org.jm/en/about
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Article 133 as all solid, liquid or gaseous mineral resources in situ in the Area at or 

beneath the seabed, including polymetallic nodules. Resources, when recovered from the 

Area, are referred to as "minerals".As far as resources are concerned the ISA has some 

knowledge of the distribution of non-living resources across the globe (see Annex IV).  

 

 

 

Figure 3: The Joint Management Area between Seychelles and Mauritius in relation to other ECS and the Area 

(Compiled by Francis A. Coeur de Lion) 

"The boundaries, maritime limits and names shown and the designations used on this map are for illustrative 

purposes only and do not imply official endorsement or acceptance by the United Nations." 

 

 

3.2.2 Interactions between the Area and other maritime spaces and jurisdictions are of prime 

importance. This is in a sense the ‘dividing line’ as to where the jurisdictions of coastal States 

end and where that of the Area starts. Furthermore is worth noting that maritime jurisdictions 

mentioned are interrelated. Arguably this provides as certain level of complexity in managing 

adjacency.  
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3.2.2.1 The Area and Article 82 of UNCLOS 

 

Article 82 had a close relationship to Article 76 during negotiations at the Third United 

Nations Conference on the Law of the Sea (UNCLOS III). Effectively, the former was the 

quid pro quo for the latter.73 It is therefore logical that any increase in the size of the 

continental shelf beyond 200 nautical miles will necessary mean a decrease in the size of 

the Area. Time factor also can play a crucial role in the apportionment of one or the other. 

This is because there may be a conflict if the ISA assign a portion of the outer continental 

to be developed by another state or company, which is a potential claim by another state. It 

is argued that there is the prospect of further interactions between the ISA and the Coastal 

States, as well as with EEZ states, arising out of the adjacency of the ocean spaces over 

which they have rights and responsibilities74. While two or more Coastal States may enter 

into disputes over rights in overlapping jurisdictions, the ISA and coastal may not go the 

that extent but any encroachment might not go unnoticed, especially when there is seabed 

mining development close the maritime boundaries of Coastal States as opposed to the 

deep ocean floor. The boundary between the Area and national maritime zones is not a 

negotiated maritime boundary and, consequently, the ISA is not in a similar negotiating 

position.75 Article 8276 of UNCLOS provides that annual payment payments or 

contributions in kind are to be made by Coastal States in respect of the exploitation of the 

non-living resources of the continental shelf beyond 200 nautical miles and payments are 

to be made to the ISA77. The payments and contributions shall be made annually with 

respect to all production at a site after the first five years of production at that site. For the 

sixth year, the rate of payment or contribution shall be 1 per cent of the value or volume of 

production at the site. The rate shall increase by 1 per cent for each subsequent year until 

the twelfth year and shall remain at 7 per cent thereafter. In this particular case both 

Coastal States have to therefore consider payments and contributions with respect to the 

exploitation of the continental shelf beyond 200 nautical miles. It has been argued that it 

 
73 Chircop, A 2011, 'Managing Adjacency: Some Legal Aspects of the Relationship Between the Extended Continental 

Shelf and the International Seabed Area', Ocean Development & International Law, 42, 4, pp. 309, Academic Search 

Premier, EBSCOhost, viewed 4 September 2014. 

<http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=21&sid=5b3b5ea9-8fbc-47b0-8420-

ac8d9a746568%40sessionmgr110&hid=116> 
74 Ibid., P.310 
75 Ibid., p.312 
76 UNCLOS, Part VI, The Continental Shelf, Article 82 
77 The International Seabed Authority Structure and Functions (Presentation), Nii Allotey Odunton, Secretary General, 

February 2012, Kingston, Jamaica 

<http://www.isa.org.jm/files/documents/EN/30Ann/SG-Presentation.pdf> [Accessed May 2014] 

http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=21&sid=5b3b5ea9-8fbc-47b0-8420-ac8d9a746568%40sessionmgr110&hid=116
http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=21&sid=5b3b5ea9-8fbc-47b0-8420-ac8d9a746568%40sessionmgr110&hid=116
http://www.isa.org.jm/files/documents/EN/30Ann/SG-Presentation.pdf
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will be very challenging to collect the contributions from States conducting activities on 

the sea bed and subsoil both in the areas within and outside national jurisdictions78. 

 

3.2.2.2 Protection of the Natural Environment in the Area beyond National Jurisdiction 

 

As far as the ISA is concerned, Article 145 of UNCLOS states that…‘Necessary measures 

shall be taken in accordance with this Convention with respect to activities in the Area to 

ensure effective protection for the marine environment from harmful effects which may 

arise from such activities.’ All in all there is a need to protection marine biodiversity in 

areas beyond national jurisdiction. Marine conservation is also applicable to the high seas. 

It has been contemplated that over the past thirty years, there has been increased scientific 

knowledge of the oceans, and it is perhaps the largest reservoir of biodiversity left on earth 

and the fundamental importance of marine ecosystems and biodiversity to life on earth.79 

It is the obligation of Coastal States therefore to ensure that any activities in such area do 

not negatively affect the natural environment. The Environment Code developed by 

Seychelles and Mauritius is the legal framework that will address protection of the natural 

environmental, cognisant that any activities relating to exploration and exploitation of 

resources in the JMA may have certain negative impact on both the high seas and in the 

Area. In other words the Environmental Code, though created address negative impact in 

the JMA, both Coastal States may use the best practices therein to prevent or mitigate 

pollution threatening those two zones beyond national jurisdiction. Conversely, it is the 

role and duty of other states to reciprocate to the act of environmental protection, actions 

that may negatively impact activities in the JMA and damage the ecosystems herein, as 

well as the high seas and the Area. Any of pollution occurring from an oil spill will 

inevitably impact the high seas. Here Schedule 1 of the Environmental Code is referred to 

as the Discharge Management Plan (DMP). Under the DMP there are provisions for such 

incident and appropriate measures that should be taken after the release of oil or any 

hazardous substances in the ocean. This schedule covers incidents on any offshore 

installations within the JMA only.  

 
78 Lodge, MW 2006, 'The International Seabed Authority and Article 82 of the UN Convention on the Law of the Sea', 

International Journal Of Marine & Coastal Law, 21, 3, pp. 323-333, Academic Search Premier, EBSCOhost, viewed 28 

August 2014. 

<http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=2&sid=a217cf0b-283f-49a8-9c8d-

cefce786655b@sessionmgr4002&hid=4211> 
79 Rayfuse, R 2012, 'Precaution and the Protection of Marine Biodiversity in Areas beyond National Jurisdiction', 

International Journal Of Marine & Coastal Law, 27, 4, pp. 773-781, Legal Collection, EBSCOhost, viewed 18 August 

2014. 

<http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=7&sid=5e4876ac-e392-4f62-81d2-

29bcade9a060%40sessionmgr111&hid=109> 

http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=2&sid=a217cf0b-283f-49a8-9c8d-cefce786655b@sessionmgr4002&hid=4211
http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=2&sid=a217cf0b-283f-49a8-9c8d-cefce786655b@sessionmgr4002&hid=4211
http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=7&sid=5e4876ac-e392-4f62-81d2-29bcade9a060%40sessionmgr111&hid=109
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3.2.2.6 Fisheries on the High Seas superjacent to the JMA 

 

Fishing on the high seas superjacent to the JMA is not a prohibited. Under UNCLOS, 

Article 116 states that all States have the right for their nationals to engage in fishing on 

the high seas subject to certain conditions80. The type or method of fishing however needs 

to be conducted under best practices emanating from international law. There is also a 

need to see how fisheries activities affect the JMA. Bottom trawling is a type of fishing 

where a net is dragged on the seafloor by a vessel. Bottom trawling however has been seen 

as a highly destructive type of fishing81 and therefore detrimental to the fragile sea grass 

beds and other marine ecosystems of the Mascarene Plateau especially on the Saya de 

Malha Bank. This practice in many parts of the world including Kenya82 has shown that 

such methods of fishing diminished the quantity of shrimps landed from a study which 

compared two areas, one with the practice and the other with the absence of this practice. 

Furthermore, a report of the Secretary General of the UN to the sixty first session83 looked 

at adverse impacts of destructive fishing practices including bottom fishing on vulnerable 

marine ecosystems, including seamounts, and cold water corals located beyond national 

jurisdiction and how states should take all the necessary measures to cooperate and find 

means to minimise its impact to the natural environment.84 The obligation therefore to 

protect the ocean floors from such detrimental practices lies on the two Coastal States as 

well as the international community involved in the fisheries industry.  

 
80 Rights to fishing under UNCLOS subject to; 

  (a) their treaty obligations; 

(b) the rights and duties as well as the interests of Coastal States 

provided for, inter alia, in article 63, paragraph 2, and articles 64 

to 67; and 

(c) the provisions of this section. 
81 Why the world needs a time-out on high-seas bottom trawling, L.E. Morgan et al, 2005 

<http://mcbi.marine-conservation.org/publications/pub_pdfs/TimeOut_english.pdf> [Accessed May 2014] 
82 Munga, C, Ndegwa, S, Fulanda, B, Manyala, J, Kimani, E, Ohtomi, J, & Vanreusel, A 2012, 'Bottom shrimp 

trawling impacts on species distribution and fishery dynamics; Ungwana Bay fishery Kenya before and after the 2006 

trawl ban', Fisheries Science, 78, 2, pp. 209-219, Academic Search Premier, EBSCOhost, viewed 12 September 2014. 

<http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=2&sid=941f273f-40de-4d3d-a07e-

cd7d799139f3@sessionmgr198&hid=104> 
83 Resolution adopted by the General Assembly, Report of the Secretary General, A/RES/61/105, 8 December 2006 

Sustainable fisheries, including through the 1995,Agreement for the Implementation of the Provisions of the United 

Nations Convention on the Law of the Sea of 10 December 1982 relating to the Conservation and Management of 

Straddling Fish Stocks and Highly Migratory Fish Stocks, and related instruments, viewed 8 July 2014 

<http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N06/500/73/PDF/N0650073.pdf?OpenElement> 
84 Munga, C, Ndegwa, S, Fulanda, B, Manyala, J, Kimani, E, Ohtomi, J, & Vanreusel, A 2012, 'Bottom shrimp 

trawling impacts on species distribution and fishery dynamics; Ungwana Bay fishery Kenya before and after the 2006 

trawl ban', Fisheries Science, 78, 2, pp. 209-219, Academic Search Premier, EBSCOhost, viewed 12 September 2014. 

<http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=2&sid=941f273f-40de-4d3d-a07e-

cd7d799139f3@sessionmgr198&hid=104> 

http://mcbi.marine-conservation.org/publications/pub_pdfs/TimeOut_english.pdf
http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=2&sid=941f273f-40de-4d3d-a07e-cd7d799139f3@sessionmgr198&hid=104
http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=2&sid=941f273f-40de-4d3d-a07e-cd7d799139f3@sessionmgr198&hid=104
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N06/500/73/PDF/N0650073.pdf?OpenElement
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Part Two 

4.0 Chapter 1: The Governing Institution of the JMA – Seychelles – Mauritius 

   The Designated Authority 

 

Different countries have adopted different approaches for setting up a body to manage 

activities in the JMA through joint legal instruments depending on the geographical location of 

the area, the area of interest and circumstances of the setup including historical rights and 

previous agreements. JDA - This model (Joint Authority Model) can vary significantly with 

respect to the powers given to the Joint Authority: it can be strong, almost like a separate state, 

or a weaker, purely administrative entity. Developing international practice has favoured the 

Joint Authority approach, including the Thailand-Malaysia agreement (1979/1990), the 

Australia-Indonesia Timor Gap Treaty (1989), the Nigeria-São Tomé e Príncipe JDZ 

(2001)411 and the Australia-East Timor Sea Treaty (2002). 85  

 

4.1 Section A: The Designated Authority – Two proposed structures 

 

4.1.1  The two structures 

 

 This section will look at the two proposed structure of the DA, as a model that could be 

adopted entirely of partially by Seychelles and Mauritius. Even though the two Coastal States 

agreed on having a DA this entity has not been set up yet. This structure, even though it is 

three-tiered in nature, it can be argued that it has two distinct parts. The first part which 

includes the MC and the JC has a more political and administrative connotation. This is where 

all major decisions are made. The part which consists of the DA however is more operational 

in nature. All activities in the JMA will have to go through the DA, consistent of experts from 

both countries. The proposed structures have been designed to be in conformity with the Codes 

of Practice, the Agreements and any other future codes and/or agreements.  The structure is 

also flexible to cater for changes in the DA. 

 

 
85 Bastida, A, Ifesi-Okoye, A, Mahmud, S, Ross, J, & Wälde, T 2007, 'CROSS-BORDER UNITIZATION AND 

JOINT DEVELOPMENT AGREEMENTS: AN INTERNATIONAL LAW PERSPECTIVE', Houston Journal Of 

International Law, 29, 2, pp.416-417, Academic Search Complete, EBSCOhost, viewed 2 November 2014. 

<http://web.a.ebscohost.com/ehost/pdfviewer/pdfviewer?vid=4&sid=7d56368d-f07e-4501-9d25-

ecd3fdd56484%40sessionmgr4003&hid=4214> 

http://web.a.ebscohost.com/ehost/pdfviewer/pdfviewer?vid=4&sid=7d56368d-f07e-4501-9d25-ecd3fdd56484%40sessionmgr4003&hid=4214
http://web.a.ebscohost.com/ehost/pdfviewer/pdfviewer?vid=4&sid=7d56368d-f07e-4501-9d25-ecd3fdd56484%40sessionmgr4003&hid=4214
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4.1.1.1 Location of the DA 

 

Previous discussions brought forth the argument that the MC and the JC already exist 

under the Second Treaty signed by the two Coastal States. They are part of the DA, 

supported by a TC and a Secretariat (See figure 4). The operational part of the DA 

however is the area of concern; therefore this first proposed structure essentially looks at 

this.  In the case of São Tomé and Príncipe – Nigeria the two countries, under the powers 

and function of the Joint Authority (JA) agreed to have it located in  Abuja, Nigeria, with a 

subsidiary office in São Tome (Article 9, 9.4). Notably, there could be certain conflicts 

even within the agreed ambit of the JDZ. Although a joint development model was 

selected, the political realities were such that Nigeria assumed a dominant position in the 

JDA. Nigeria's initial management role in the JDA was also significant. The first chairman 

of the JDA's Board was appointed by Nigeria; the JDA's head office was located in Abuja, 

Nigeria. Although provision was made for a satellite office in Sao Tome, that office was 

not established until 2004.86 Though such arrangements can be considered as normal state 

practice, Seychelles and Mauritius have not yet made a decision on the location of the DA. 

It may be argued that the earlier negotiations on such institution are initiated the better it 

is. This will provide both countries the opportunity to discuss the terms and come to an 

agreement. It may also be regarded a way of preparedness to welcome potential operators 

in the JMA in regard to activities as prescribed under the two Treaties and beyond. In the 

case of Seychelles and Mauritius discuss on this issue, in my opinion, will commence 

once the legal regimes are in place and exploration and exploitation of the natural 

resources is set.  

 

4.1.1.2 The First Proposed Structure 

 

The first proposed structure consists of five sections; the Environmental Section 

(including the implementation of the Environmental Code), the Safety, Search & Rescue 

Section and the Revenue Section (including the implementation of the Taxation Code). On 

top of that, other Codes of Practice will be discussed by the island nations. For instance, a 

 
86 Groves, H 2005, 'OFFSHORE OIL AND GAS RESOURCES: ECONOMICS, POLITICS AND THE RULE OF 

LAW IN THE NIGERIA-SÃO TOMÉ E PRÍNCIPE JOINT DEVELOPMENT ZONE', Journal Of International Affairs, 

59, 1, pp. 81-96, Academic Search Premier, EBSCOhost, viewed 4 September 2014. 

<http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=14&sid=5b3b5ea9-8fbc-47b0-8420-

ac8d9a746568%40sessionmgr110&hid=116> 

 

http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=14&sid=5b3b5ea9-8fbc-47b0-8420-ac8d9a746568%40sessionmgr110&hid=116
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section that will deal with security at sea in terms of anti-piracy and a section to deal with 

enforcement including the application of a Penal Code. A secretariat supports the activities 

within the structure and the experts from the fields of living and non-living resources also 

provide support to the setup. 

 

 

 

 

Figure 4: Diagram showing the first proposed operational structure for the Designated Authority between Seychelles and 

Mauritius. (Proposed by Francis A. Coeur de Lion) 

  

 

The two countries looked at the activities in relation to the notion of living and non-living 

resources. It is important to separate the two in this proposed structure since activities 

relating to living resources will be more on a biological tone character. The non-living 

resources however will involve for instance petroleum and polymetallic nodules. Some 

authors however commented that it is no secret that the prospects for sea-bed mining 

remain highly uncertain. At least with respect to polymetallic nodules, there appears to be 

no real prospect of commercial mining in the foreseeable future. The prospects for 



  49  

  

recovery of polymetallic sulphides and cobalt-rich crusts appear more promising, but even 

here it is likely that mining would take place in areas under national jurisdiction before it 

takes place in the international Area. The most important driving factor behind the 

exploitation of the outer continental shelf is likely to be increasing demand for oil and gas 

in the face of dwindling supply.87 Arguably there is a link to both and the most direct one 

may be the geographical extent they both occupy. In this light both cannot be handled in 

the same manner. Those two pools of expertise will not only draw the dividing line or 

convergence between living and none-living but will render the management of activities 

in the JMA easier. The two channels will surely reduce wasting of time and resources as 

licenses are being issued.   Seychelles and Mauritius took a similar approach regarding the 

powers and functions of the DA under their own Treaty concerning the Joint Management 

of the Continental Shelf in the Mascarene Plateau Region signed on 13 March 2012. The 

two Coastal States are contemplating to set up a Designated Authority (DA) that will 

control and monitor all activities in the JMA. Given that it is the first time the two 

countries have embarked on such venture, it is important to look at case studies and draw 

lessons from them. 

 

4.1.1.3 The Second Proposed Structure 

 

The second proposed structure is different from the first one (see figure 5). First of all the 

proposal is for the DA to consist of three sections; the Environmental Section, the Finance 

Section and the Security and Safety Section. Here a lot of emphasis is being applied to the 

Environmental Section is more environmental oriented and it is undoubtedly a remarkable 

different from the first structure. This is due to the fact that primarily all operations for the 

exploration and exploitation of resources will be subject to an EIA. It will be appropriate 

to assign this responsibility e.g. in dealing with petroleum licenses through this section.  

The latter will be able to channel those incoming requests relating to either living or non-

living resource to their appropriate experts.  

 

 

 

 
87 Lodge, MW 2006, 'The International Seabed Authority and Article 82 of the UN Convention on the Law of the Sea', 

International Journal Of Marine & Coastal Law, 21, 3, pp. 323-333, Academic Search Premier, EBSCOhost, viewed 28 

August 2014. 

<http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=2&sid=a217cf0b-283f-49a8-9c8d-

cefce786655b@sessionmgr4002&hid=4211> 

 

http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=2&sid=a217cf0b-283f-49a8-9c8d-cefce786655b@sessionmgr4002&hid=4211
http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=2&sid=a217cf0b-283f-49a8-9c8d-cefce786655b@sessionmgr4002&hid=4211


  50  

  

 

 

 

 

 

 

 

 

Figure 5: Diagram showing the second proposed operational structure for the Designated Authority between Seychelles 

and Mauritius. (Proposed by Francis A. Coeur de Lion) 

  

4.1.1.4 The Revenue and the Safety and Security Sections  

 

Next is the Revenue Section. This section deals with all aspects of earnings and revenue 

through taxation. The Taxation Code has made reference specific to tax and but not the 

expenditure the two Coastal States will incur during any operation. The MC and the JC 

will surely have a crucial role to play in expenditure but this will be on the decision-

making strategy. As far as operation is concerned it is proposed here that the Revenue 

Section will also have the duty to manage expenditure. Lastly the Safety and Security 
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Section, as presented here, will look all safety and security matters. Safety issues will 

include safety at sea and in the production zones in including platforms. Security on the 

other hand is rending the installations safe from any attacks including piracy. Enforcement 

is also considered as a vital element and a penal code will be the punish ant perpetrators in 

contravention to the laws and regulations being applied in the JMA. 

 

4.1.1.5 Sharing the workload of the DA between the two countries  

 

A third scenario could be to share the workload of the DA between the two countries. The 

arguments going against such state practice seem to outweigh the pros of such setting. 

Most if not all countries having a JDZ will opt to have the DA in one or the either rather 

than splitting the JDZ into two. Two JDZ in itself looks extremely cumbersome and may 

bring about unforeseen complexities affecting the purpose of the joint venture in the first 

place. Given that different countries have different laws and regulations this may arise to 

certain disputes. Who will do which tasks may be another problem, whereby Coastal 

States might find it difficult to come to a compromise as to which task goes to country A 

and which one goes to country B. 

 

4.1.2 The two structures and current State practice 

 

As a result of UNCLOS, the Common Wealth of Australia, (hereinafter referred to as 

‘Australia’) now has the third largest ocean jurisdiction in the world, which covers three 

oceans: the Indian Ocean, the Pacific Ocean, and the Southern Ocean. It is estimated that the 

total size of Australia’s marine jurisdiction totals 11 million square kilometres of ocean and a 

further 5.1 million square km of continental shelf.88 Australia in this regard has a wealth of 

experience in the maritime domain and is playing leading role in the management of ocean 

affairs.  

 

4.1.2.1 The Case of Australia and Timor Leste – Pre Independence 

 

One relevant model is the Australia - Democratic Republic of Timor-Leste,  (hereinafter 

referred to as ‘Timor Leste’) scenario, whereby a DA was set up called the Timor Sea 

 
88 Tsamenyi, M, & Kenchington, R 2012, 'Australian Oceans Policymaking', Coastal Management, 40, 2, pp. 119-132, 

Business Source Complete, EBSCOhost, viewed 29 September 2014. 

<http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=33&sid=e3468d82-fd90-4588-8599-

c01bb75dd615%40sessionmgr4004&hid=4202> 

http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=33&sid=e3468d82-fd90-4588-8599-c01bb75dd615%40sessionmgr4004&hid=4202
http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=33&sid=e3468d82-fd90-4588-8599-c01bb75dd615%40sessionmgr4004&hid=4202
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Designated Authority for the Joint Petroleum Development Area (JPDA)89, as Interim 

Administrative Guidelines for the JPDA for the Timor Sea area.  This is under Article 6 of 

the Timor Sea Treaty. Annex C under article 6(b)(v) of the Timor Sea Treaty90 between the 

Government of Australia and the Government of Timor Leste unveils the powers and 

functions of the JPDA. To exemplify this approach, one relevant model will be the 

Australia and Republic of Indonesia, (hereinafter referred to as ‘Indonesia’), Zone of 

Cooperation Treaty also known as the Timor Gap Treaty, which entered into force in 

1991. At this time Timor Lester was still part of Indonesia the latter signed this Treaty 

with Australia. The Treaty consists of eight parts and four annexes which are an integral 

part of it. These are: Annex A, which sets down the designation and description of the 

zone of cooperation, including maps and coordinates; Annex B, the petroleum mining 

code and Annex C, a model production sharing contract, which together set out the 

detailed arrangements for the exploration for and exploitation of the petroleum resources 

in an area named Area A; and Annex D, which sets out a taxation code for the avoidance 

of double taxation with respect to activities in area A.91  The relevant part of the shelf 

between the Australia - Indonesia ("the Zone of Cooperation") has been divided under 

Articles 3 and 4 of the Treaty into three "Areas." Area A is in the middle and is to be 

jointly developed. Area B, nearest to Australia, is an area of sole Australian jurisdiction. 

However, Australia will allocate to Indonesia ten percent of the gross Resource Rent Tax 

revenues, which is equivalent to sixteen percent of the net Resource Rent Tax collected 

from this area. Similarly, Area C, nearest to Indonesia, is an area of sole Indonesian 

jurisdiction. However, Indonesia will allocate ten percent of Contractors' Income Tax 

revenues from this area to Australia. The whole deal - A, B and C - obviously comes as a 

package, and the resources of the total package are thus subject to sharing.92 The Timor 

Gap Treaty of 1989 is noteworthy in that it actually combines two JDA models. The area 

covered by the agreement is subdivided into three parts of which Area A is a JDZ based 

 
89 Timor Sea Designated Authority for the Joint Petroleum Development Area  

Interim Administrative Guidelines for the Joint Petroleum Development Area  

<http://www.anp-tl.org/webs/anptlweb.nsf/vwAllNew/Resource-

Interim%20Administrative%20Guidelines%20for%20the%20JPDA/$File/JPDA%20Admin%20Guidelines%20Rev%200

%20June%202003.pdf?openelement> 
90 Timor Sea Treaty Dili, 20 May 2002(1) 

<http://www.un.org/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/TREATIES/AUS-TLS2002TST.PDF> 
91 Hitchens, M 1994, 'The Australia-Indonesia Zone of Cooperation Treaty', Energy Policy, 4, p. 346, viewed 4 

November 2014. 

<http://ac.els-cdn.com/0301421594900086/1-s2.0-0301421594900086-main.pdf?_tid=54c299b2-63e9-11e4-b9e2-

00000aacb360&acdnat=1415081632_c9bebc773a1ab56c8fbb160125e8cbc2> 
92 Clark, RS 1992, 'Timor Gap: The Legality of the Treaty on the Zone of Cooperation in an Area between the 

Indonesian Province of East Timor and Northern Australia, The [article]', Pace Yearbook Of International Law, p. 73, 

HeinOnline, EBSCOhost, viewed 15 October 2014. 

<http://digitalcommons.pace.edu/cgi/viewcontent.cgi?article=1100&context=pilr> 

http://www.anp-tl.org/webs/anptlweb.nsf/vwAllNew/Resource-Interim%20Administrative%20Guidelines%20for%20the%20JPDA/$File/JPDA%20Admin%20Guidelines%20Rev%200%20June%202003.pdf?openelement
http://www.anp-tl.org/webs/anptlweb.nsf/vwAllNew/Resource-Interim%20Administrative%20Guidelines%20for%20the%20JPDA/$File/JPDA%20Admin%20Guidelines%20Rev%200%20June%202003.pdf?openelement
http://www.anp-tl.org/webs/anptlweb.nsf/vwAllNew/Resource-Interim%20Administrative%20Guidelines%20for%20the%20JPDA/$File/JPDA%20Admin%20Guidelines%20Rev%200%20June%202003.pdf?openelement
http://www.un.org/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/TREATIES/AUS-TLS2002TST.PDF
http://ac.els-cdn.com/0301421594900086/1-s2.0-0301421594900086-main.pdf?_tid=54c299b2-63e9-11e4-b9e2-00000aacb360&acdnat=1415081632_c9bebc773a1ab56c8fbb160125e8cbc2
http://ac.els-cdn.com/0301421594900086/1-s2.0-0301421594900086-main.pdf?_tid=54c299b2-63e9-11e4-b9e2-00000aacb360&acdnat=1415081632_c9bebc773a1ab56c8fbb160125e8cbc2
http://digitalcommons.pace.edu/cgi/viewcontent.cgi?article=1100&context=pilr
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on the Joint Authority model. Areas B and C, however, are consistent with the single-state 

model described above. In these two areas, jurisdiction is exercised solely by one state but 

with an obligation to share with the other state a proportion of benefits.93 

 

4.1.2.2 The Case of Australia and Timor Leste – Post Independence 

 

After the Independence of East Timor from Indonesia on 20 May 2002, the Timor Sea 

Arrangement (now the Timor Sea Treaty) was signed between Timor-Leste and Australia, 

in Dili, on 20 May 2002, and entered into force on 3 April 2003. This gradually replaced 

the Timor Gap Treaty. The most outstanding feature of the proposed new agreement is 

that in the future, the benefits of continued joint exploitation in the JPDA (that is, Area A 

of the Zone of Cooperation under the Timor Gap Treaty), are to be split on the basis that 

East Timor receives 90 per cent of the product, with Australia receiving 10 per cent; a 

notable departure from the earlier position of sovereign neutrality based in part on a 50/50 

share of production.94 Although revenue-sharing in Zone A of the Timor Gap Zone of 

Cooperation had previously been set up to be shared equally between Australia and 

Indonesia, within the new JPDA it was agreed that East Timor would receive 90% and 

Australia 10% of government revenues.95 All decisions by the JPDA are made by 

consensus. This Authority is responsible for managing petroleum exploration and 

exploitation activities in Area A (See Annex VIII). 

 

4.1.2.3 Australia and Papua New Guinea Agreement in the Torres Strait  

 

Australia and the Independent State of Papua New Guinea, (hereinafter referred to as 

‘Papua New Guinea’), has a similar arrangement in the Torres Strait. The Torres Strait 

Treaty between Australia and Papua New Guinea was signed in December 1978 after six 

 
93 Bastida, A, Ifesi-Okoye, A, Mahmud, S, Ross, J, & Wälde, T 2007, 'CROSS-BORDER UNITIZATION AND 

JOINT DEVELOPMENT AGREEMENTS: AN INTERNATIONAL LAW PERSPECTIVE', Houston Journal Of 

International Law, 29, 2, pp. 416-417, Academic Search Complete, EBSCOhost, viewed 2 November 2014. 

<http://web.a.ebscohost.com/ehost/pdfviewer/pdfviewer?vid=4&sid=7d56368d-f07e-4501-9d25-

ecd3fdd56484%40sessionmgr4003&hid=4214> 
94 Triggs, G, & Bialek, D 2002, 'New Timor Sea Treaty and Interim Arrangements for Joint Development of Petroleum 

Resources of the Timor Gap, The [article]', Melbourne Journal Of International Law, 2, p. 329, HeinOnline, EBSCOhost, 

viewed 4 November 2014. 

<http://www.heinonline.org/HOL/Page?handle=hein.journals/meljil3&div=21&?&collection=journals> 
95 Schofield, C 2007, 'Minding the Gap: The Australia–East Timor Treaty on Certain Maritime Arrangements in the 

Timor Sea (CMATS)', International Journal Of Marine & Coastal Law, 22, 2, pp. 189-234, Academic Search Complete, 

EBSCOhost, viewed 15 October 2014. 

<http://web.a.ebscohost.com/ehost/pdfviewer/pdfviewer?vid=32&sid=4c97b0b0-d0c4-4e89-9424-

8c1c5d050201%40sessionmgr4002&hid=4206> 

http://web.a.ebscohost.com/ehost/pdfviewer/pdfviewer?vid=4&sid=7d56368d-f07e-4501-9d25-ecd3fdd56484%40sessionmgr4003&hid=4214
http://web.a.ebscohost.com/ehost/pdfviewer/pdfviewer?vid=4&sid=7d56368d-f07e-4501-9d25-ecd3fdd56484%40sessionmgr4003&hid=4214
http://www.heinonline.org/HOL/Page?handle=hein.journals/meljil3&div=21&?&collection=journals
http://web.a.ebscohost.com/ehost/pdfviewer/pdfviewer?vid=32&sid=4c97b0b0-d0c4-4e89-9424-8c1c5d050201%40sessionmgr4002&hid=4206
http://web.a.ebscohost.com/ehost/pdfviewer/pdfviewer?vid=32&sid=4c97b0b0-d0c4-4e89-9424-8c1c5d050201%40sessionmgr4002&hid=4206
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years of negotiation, and entered into force on 15 February 1985. The Treaty primarily 

concerns matters of sovereignty and maritime boundaries in the Torres Strait. It defines the 

border between Australia and Papua New Guinea and provides a framework for the 

management of the common border area. As well as defining boundaries, the Treaty 

protects the traditional way of life of the inhabitants and is one of the earliest international 

agreements to reflect a greater environmental awareness. The Torres Strait Treaty 

establishes three main boundaries; the Seabed Jurisdiction Line, the Fisheries Jurisdiction 

Line and the Torres Strait Protected Zone (See Annex IX). The Seabed Jurisdiction Line is 

the main boundary between Australia and Papua New Guinea. The Torres Strait Treaty 

defines separate jurisdiction lines for fisheries and seabed resources. It also establishes the 

boundaries of a Protected Zone, the principle purpose of which is to acknowledge and 

protect the traditional way of life and livelihood of the traditional inhabitants including 

their traditional fishing and free movement.96 This Treaty establishes a detailed co-

operative framework concerning commercial fisheries in the Protected Zone. An important 

function of these provisions is to enable Papua New Guinea to access a greater share of the 

Strait’s marine living resources than its maritime zones would otherwise permit. Article 20 

of the Treaty affords priority to traditional fishing activities – provisions of the Treaty 

concerning commercial fisheries in the Protected Zone shall not prejudice traditional 

fishing, and both States are required to use best endeavours to minimise the impact of 

fisheries conservation measures on such activities.97 Some countries, through their joint 

resource management plan may wish to apply certain specific measures with regards to 

conservation of the environment. This can be come as a well defines area considered as a 

no-take zone.  Article 6 of the Torres Strait Treaty requires Australia and Papua New 

Guinea to consult with a view to reaching agreement concerning the joint development of 

certain potential hydrocarbon deposits straddling the seabed boundary between both 

States. Article 15 of the Torres Strait Treaty prohibits each party from undertaking or 

permitting seabed mining and drilling within the Protected Zone for a period of ten years 

following the Treaty’s entry into force.98 

 
96 Schug, DM 1996, 'International maritime boundaries and indigenous people. The case of the Torres Strait', Marine 

Policy, 20, 3, pp. 217, British Library Document Supply Centre Inside Serials & Conference Proceedings, viewed 4 

November 2014. 

<http://ac.els-cdn.com/0308597X95000469/1-s2.0-0308597X95000469-main.pdf?_tid=4a2efd24-6402-11e4-b8e6-

00000aab0f6c&acdnat=1415092352_02d9024ea6a612b811964eb4fc2ca205> 
97 Beckman, Robert; Townsend-Gault, Ian; Schofield, Clive 2013, Beyond Territorial Disputes in the South China Sea : 

Legal Frameworks for the Joint Development of Hydrocarbon Resources, pp. 279 -280, e-book, accessed 23 October 2014, 

<http://UOW.eblib.com/patron/FullRecord.aspx?p=1224178>. 
98 Beckman, Robert; Townsend-Gault, Ian; Schofield, Clive 2013, Beyond Territorial Disputes in the South China Sea : 

Legal Frameworks for the Joint Development of Hydrocarbon Resources, pp. 279 -280, e-book, accessed 23 October 2014, 

<http://UOW.eblib.com/patron/FullRecord.aspx?p=1224178>. 

http://ac.els-cdn.com/0308597X95000469/1-s2.0-0308597X95000469-main.pdf?_tid=4a2efd24-6402-11e4-b8e6-00000aab0f6c&acdnat=1415092352_02d9024ea6a612b811964eb4fc2ca205
http://ac.els-cdn.com/0308597X95000469/1-s2.0-0308597X95000469-main.pdf?_tid=4a2efd24-6402-11e4-b8e6-00000aab0f6c&acdnat=1415092352_02d9024ea6a612b811964eb4fc2ca205
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4.1.2.4 Nigeria and Sao Tome and Principe JDA 

 

In the Gulf of Guinea, Nigeria and Sao Tome and Principe99 also adopted the same 

approach of setting up a JDZ.  A Joint Development Authority (JDA) was formally 

inaugurated in January 2002. The JDA has been established in international law and under 

the law of each of the States Parties and such legal capacities under the law of both States 

Parties as are necessary for the exercise of its powers and the performance of its functions. 

In particular, the JDA shall have the capacity to contract, to acquire and dispose of 

movable and immovable property and to institute and be party to legal proceedings. 

Unless and until the Council otherwise decides, the head office and seat of the JDA is to 

be based in Abuja, Nigeria, with a subsidiary office in São Tomé, São Tomé & Príncipe. In 

comparison, the Nigeria and Sao Tome and Principe case is different to the Seychelles – 

Mauritius case in in the sense that other than the former has is in the EEZ which therefore 

includes fisheries, the case of the JMA involves only the continental shelf beyond 200 M. 

Furthermore on the setting up of the DA is mentioned and there is no reference to a 

subsidiary body for the DA. 

 

 

4.1.2.5 Resource Unitisation 

 

Unitisation is a well debated subject irrespective whether it involves one country or more 

than one country in a joint venture. Resources may straddle boundaries such as EEZs or 

the Area and this may cause certain complexities as to how this situation is managed. 

Seychelles on Mauritius is very clear on unitisation. Article 10(a) of the First Treaty states 

that ‘…Any reservoir of petroleum or unitary mineral deposit that extends across or 

straddles the boundary of the JMA into the Exclusive Economic Zone of either or both 

Contracting Parties shall be treated as a single entity for exploration, development and 

management purposes…’Under Article 10(b) ‘The Contracting Parties shall work 

expeditiously and in good faith to reach agreement on the manner in which the petroleum 

field or mineral deposit referred to in paragraph (a) will be most effectively managed and 

 
99 THE JOINT DEVELOPMENT ZONE BETWEEN NIGERIA AND SAO TOME AND PRINCIPE: A CASE OF 

INTERIM ARRANGEMENT IN THE GULF OF GUINEA, J. TANGA BIANG, The United Nations – The Nippon 

Foundation of Japan, Fellowship Programme 2009-2010 

http://www.un.org/depts/los/nippon/unnff_programme_home/fellows_pages/fellows_papers/tanga_0910_cameroon_PPT.p

df > [Accessed May 2014] 

http://www.un.org/depts/los/nippon/unnff_programme_home/fellows_pages/fellows_papers/tanga_0910_cameroon_PPT.pdf
http://www.un.org/depts/los/nippon/unnff_programme_home/fellows_pages/fellows_papers/tanga_0910_cameroon_PPT.pdf
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developed and on the equitable sharing of revenue arising from such development.’ Where 

resources straddle the Area, Article 142 states that ‘Activities in the Area, with respect to 

resource deposits in the Area which lie across limits of national jurisdiction, shall be 

conducted with due regard to the rights and legitimate interests of any coastal State across 

whose jurisdiction such deposits lie.’ In the case of a state exploiting straddling resource 

in their maritime jurisdiction, procedures have to be in place and the best practice is the 

JDA, in the case of a joint venture, will have to enter into negotiations with the ISA 

concerning the international maritime space. 

 

 

4.2 Section B: The Role, Function and Responsibility of the Designated 

   Authority 

 

4.2.1 The powers and function of the DA 

  

Seychelles and Mauritius saw the importance of have a DA to give direction to natural 

resource activities. This has been common practice in different areas around the world under a 

joint venture between countries and in many circumstances it has proved to be effective. It 

provides the necessary legal framework for overlapping maritime claims and the resolving of 

disputes through peaceful means. Here, the focus is to look at the powers and function of the 

DA for the two Coastal States.  

 

4.2.1.1 The powers and Function of the DA under the Second Treaty 

 

 

It has been agreed in the Treaty signed by the two Coastal States that a DA will be set up 

to deal with all issues that will take place in the JMA. The DA shall have juridical 

personality and such legal capacities under the law of the Contracting Parties as are 

necessary for the exercise of its powers and the performance of its functions. It shall have 

the capacity to contract, to acquire and dispose of movable and immovable property and to 

institute and be party to legal proceedings. Both parties have not discussed about the 

physical location of the DA and what its structure will be. The role, function and 

responsibility of the DA are outlined in the Second Treaty100. 

 

 
100 Treaty Concerning the Joint Management of the Continental Shelf in the Mascarene Plateau Region, Designated 

Authority, Article 4, (d) i – vii and (e) 
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Annex D under Article 4(d)(iv) of this Second Treaty the powers and functions of the DA 

with a listing of tasks the Authority will have to conduct as its daily activities. The tasks 

include; 

 

(a) day-to-day management and regulation of natural resource activities in accordance with 

this Treaty and any instruments made or entered into under this Treaty, including 

directions given by the Joint Commission; 

 

(b) preparation of annual estimates of income and expenditure of the Authority for 

submission to the Joint Commission. Any expenditure shall only be made in accordance 

with estimates approved by the Joint Commission or otherwise in accordance with 

regulations and procedures approved by the Joint Commission; 

 

(c) preparation of annual reports for submission to the Joint Commission; 

 

(d) requesting assistance from the appropriate authorities consistent with this Treaty: 

 

 

i. for search and rescue operations in the JMA; 

ii. in the event of piracy or terrorist threats to vessels and structures engaged in natural 

resource petroleum operations in the JMA; 

 

(e) requesting assistance with pollution prevention measures, equipment and procedures 

from the appropriate authorities or other bodies or persons; 

 

(f) establishment of safety zones and restricted zones, consistent with international law, to 

ensure the safety of navigation connected with natural resource activities; 

 

(g) controlling movements into, within and out of the JMA of vessels, aircraft, structures and 

other equipment engaged in natural resource activities in a manner consistent with 

international law; and, subject to Article 15, authorising the entry of employees and 

contractors and their subcontractors and other persons into the JMA; 

 

(h) applying regulations and giving directions as approved by the Commission under this 

Treaty, on all matters related to the supervision and control of natural resource activities 

including on health, safety, environmental protection and assessments and work 

practices, pursuant to natural resource codes; 

 

(i) acting as a repository of all data and information pertaining to the JMA; 

 

(j) conducting inspections and audits concerning natural resource activities in the JMA; and 

 

(k) such other powers and functions as may be identified by the Contracting Parties or as 

may be conferred on it by the Joint Commission. 

 

This is not an exhaustive and final list of power and function of the DA given the 

management of oceans can be considered as dynamic and evolving. The powers vested in 

the DA are allow it to play both a management as well as a regulatory role vis-à-vis 
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activities in the JMA. In this paper only the key powers and function of the DA will be 

highlighted. It was also worth noting that Article 4(c)ii of the Second Treaty states that ‘a 

non-exhaustive list of more detailed powers and functions of the Joint Commission is set 

out in Annex C. This list may be amended from time to time as necessary. 

 

4.2.1.2 The Legal Status of Offshore Petroleum Installation 

 

The question of the legal status of offshore petroleum installations is one of the key 

elements in defining how they ae affected by the different legal regimes and views in the 

world today. The JMA is an area where exploration and exploitation of hydrocarbon will 

be regarded as an important activity for Seychelles and Mauritius. The legal status of any 

petroleum installation is meaningful since this can result in different legal and practical 

consequences in a particular situation. The legal status may impact on the jurisdiction that 

states can exercise over offshore installations and it may affect the applicability of certain 

maritime law principles and rules to offshore installations.101Many authors have 

highlighted this issue in the context of international law and have highlighted certain 

setback countries may face. The argument is that For instance, if an offshore installation 

located in the EEZ is considered to be a ‘ship’ for legal purposes, then the flag state would 

have exclusive jurisdiction over it; but if it is considered to be an ‘installation’, the coastal 

state would have exclusive jurisdiction. In other words, the legal status of offshore oil and 

gas installations affects the rights and obligations of different states with respect to 

offshore installations and their activities.102 Furthermore the question is ‘do states consider 

a platform as a ship?’ One of the problematic aspects of the international regulatory 

framework is that there is no uniform rule for the legal treatment of offshore installations 

in international law. The term ‘ship’ can have different meanings in international 

conventions depending on the aims and purpose of the particular convention. Both fixed 

and mobile offshore oil and gas installations may be treated as ships under international 

law in certain contexts. Fixed offshore installations are generally not regarded as ships in 

international law, but there are at least two international conventions that treat both fixed 

and mobile offshore petroleum installations as ships. Mobile offshore installations are 

treated as ships in a number of international conventions, but some conventions treat them 

 
101 Kashubsky, M 2013, ‘Protecting Offshore Oil and Gas Installations: Security Threats and Countervailing Measures’ 

Journal of Energy and Security, p 2, viewed 11 November 2014 

<http://ensec.org/index.php?option=com_content&view=article&id=476:protecting-offshore-oil-and-gas-installations-

security-threats-and-countervailing-measures&catid=140:energysecuritycontent&Itemid=429> 
102 Ibid., 
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as installations. It is therefore argued that to determine the legal status of an offshore oil 

and gas installation in international law it would be necessary to refer to definitions of the 

relevant international conventions.103 

 

4.2.1.3 Search and Rescue 

 

Many Conventions have been drawn with regards to Search and Rescue at sea. Among 

them are the UNCLOS (Article 98)104, the International Convention on Maritime Search 

and Rescue105, 1979, as amended, International Convention for the Safety of Life at Sea, 

1974, as amended, chapter V, regulation 33106. Arguably, the discussion is not the legal 

framework that exist but also the ability for the two island nation to conduct search and 

rescue as the ‘first responder’ on the scene. Both countries are equipped with a certain 

number of equipment and level of competency to conduct and rescue. It has been 

portrayed by some authors that critical issue for the success of the SAR Convention is the 

willingness and capacity of Coastal States to discharge their responsibilities. While the 

convention provides a legal framework, its implementation depends crucially on the 

political will and the human and economic resources of Coastal States.107 Having seen 

 
103 Ibid., 

104 Duty to render assistance 

1. Every State shall require the master of a ship flying its flag, in so far as he can do so without serious danger to the ship, 

the crew or the passengers: 

(a) to render assistance to any person found at sea in danger of being lost; 

(b) to proceed with all possible speed to the rescue of persons in distress, if informed of their need of assistance, in so far 

as such action may reasonably be expected of him; 

(c) after a collision, to render assistance to the other ship, its crew and its passengers and, where possible, to inform the 

other ship of the name of his own ship, its port of registry and the nearest port at which it will call. 

2. Every coastal State shall promote the establishment, operation and maintenance of an adequate and effective search and 

rescue service regarding safety on and over the sea and, where circumstances so require, by way of mutual regional 

arrangements cooperate with neighbouring States for this purpose. 
105 International Convention on Maritime Search and Rescue (SAR) 

Adoption: 27 April 1979; Entry into force: 22 June 1985 

The 1979 Convention, adopted at a Conference in Hamburg, was aimed at developing an international SAR plan, so that, 

no matter where an accident occurs, the rescue of persons in distress at sea will be co-ordinated by a SAR organization 

and, when necessary, by co-operation between neighbouring SAR organizations. 

<http://www.imo.org/About/Conventions/ListOfConventions/Pages/International-Convention-on-Maritime-Search-and-

Rescue-%28SAR%29.aspx> 
106 International Convention for the Safety of Life at Sea (SOLAS), 1974  

Adoption: 1 November 1974; Entry into force: 25 May 1980. The SOLAS Convention in its successive forms is generally 

regarded as the most important of all international treaties concerning the safety of merchant ships. The first version was 

adopted in 1914, in response to the Titanic disaster, the second in 1929, the third in 1948, and the fourth in 1960. The 1974 

version includes the tacit acceptance procedure - which provides that an amendment shall enter into force on a specified 

date unless, before that date, objections to the amendment are received from an agreed number of Parties. As a result the 

1974 Convention has been updated and amended on numerous occasions. The Convention in force today is sometimes 

referred to as SOLAS, 1974, as amended.  

<http://www.imo.org/About/Conventions/ListOfConventions/Pages/International-Convention-for-the-Safety-of-Life-at-

Sea-%28SOLAS%29,-1974.aspx> 
107 Gibson, J 2009, 'Maritime security and international law in Africa', African Security Review, 18, 3, p. 65, 

International Security & Counter Terrorism Reference Center, EBSCOhost, viewed 10 November 2014. 
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these problems initiatives were put in place to address such issues. For instance, at an IMO 

conference in Florence in 2000, a resolution was adopted inviting African countries to 

establish five regional rescue coordination centres and 26 sub-centres around their Atlantic 

and Indian Ocean coasts. It was also recommended that an International Search and 

Rescue (ISAR) Fund should be established to support these services; the ISAR Fund, 

which is a multi-donor trust fund administered by IMO, was created in 2004. Since then, 

multilateral agreements have been signed by four groups of African nations, and the first 

Maritime Rescue Coordination Centre (MRCC), involving Kenya, Tanzania and 

Seychelles, was inaugurated in Mombasa in May 2006.108 Consequently, two regional 

sub-centres came into force; one in Tanzania and one in Seychelles, to conduct life-saving 

missions off the east coast of Africa. The Tanzanian and Seychelles sub-centres, 

commissioned by the IMO and the respective countries’ transport ministries, operate in 

conjunction with the existing regional Maritime Rescue Coordination Centre (MRCC) in 

Mombasa, Kenya, which became the first African regional MRCC to be commissioned in 

May 2006. According to IMO there 13 regions that make up the Global Search and Rescue 

Regions (SRR) and many Search and Rescue Sub-regions (SRS) have been created. These 

SRR and SRS have been illustrated on a map which shows their approximate boundaries. 

Since the both Seychelles and Mauritius, as well as the JMA are located in the eastern 

region of Africa then it should be adequately cover by the Seychelles SRS and the 

Mauritius SRR (see Annex XI). 

 

4.2.1.4 Maritime Piracy 

 

The powers and functions of the DA for Seychelles and Mauritius are very similar to 

Australia and Timor Leste JPDA. However, certain differences have also been noted. First 

of the all, reference is made to petroleum activities only in the case of the JPDA and 

natural resource activities. Certainly, the two south west Indian Ocean island states have 

kept the options open to include other natural resources, both living and non-living. It is 

noted however that the case of Australia – Timor Leste is very specific hence the reason to 

target a specific resource. The second difference is that for the JPDA reference is made to 

terrorist threats while for the JMA reference is made to ‘piracy or terrorist’ threats. It can 

be argued that pirates and terrorist are two different categories of criminals. Many authors 

 
<http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=2&sid=2d258726-7dd6-405e-8ae4-

8c68f80784e8@sessionmgr4003&hid=4211> 
108 Ibid.,  
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have debated on this and in existing literature the conclusion is that maritime terrorism and 

piracy are two distinct phenomena that are capable of being separated from one another. 

Clearly, their attacks aim to achieve different goals and the reasons for their actions 

vary.109 In the last six years, there have been at least six pirate attacks involving offshore 

petroleum installations. Four of these took place in the Gulf of Guinea, one near Tanzania, 

and one near India. The above examples demonstrate that piracy attacks on offshore 

petroleum installations have been geographically limited to three regions: West Africa, 

East Africa and South Asia.110 All in all, it is understood why Seychelles and Mauritius 

explicitly include piracy to the list. Seychelles has suffered directly from this maritime 

crime in the Western Indian Ocean and has seen nine of its nationals captured by Somali 

pirates on two different occasions. All of them have been reunited back to their families. In 

the first incident, the Captain of the MV Indian Ocean Explorer recounts the ordeal he and 

his six other fellow crew members had to endure after being captured in 2009, in a book 

called ’88 Days’.  This highlights the severity of the problem and the DA has to play a key 

role in averting such incidents against operators in the JMA. Piracy is also a point of 

concern where the two Coastal States have expressed to have a new legal framework for 

anti-piracy measure for operations within the JMA.  This will come in the form of a new 

code of practiced to be developed late by the two countries. It has been pointed out that 

some joint development agreements expressly refer to free use of the designated sea area 

for navigational, fisheries and other purposes, while others do not. If a joint development 

zone is established for the exploitation of the resources of the continental shelf, its 

superjacent waters remain part of the high seas, and the designated area must in principle 

be open to such free uses.  

 

 

4.2.1.5 Maritime Terrorism 

 

After the terrorist on 11 September 2001, the world took a closer look at terrorism on the 

whole and developed several strategies as counter measure.  In the maritime domain even 

though terrorism has existed since a long time and there are several conventions that cover 

 
109 Nelson, E 2012, 'Maritime Terrorism and Piracy: Existing and Potential Threats', Global Security Studies, 3, 1, pp. 

15-28, International Security & Counter Terrorism Reference Center, EBSCOhost, viewed 22 October 2014. 

<http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=2&sid=f60312f4-08f2-4f21-9911-

b97f64f7254e@sessionmgr4002&hid=4213> 
110 Kashubsky, M 2012, 'Can an Act of Piracy Be Committed against an Offshore Petroleum Installation? [article]', 

Australian And New Zealand Maritime Law Journal, 2, pp. 164 - 165, viewed 11 November 2014. 

<http://ssl.law.uq.edu.au/journals/index.php/maritimejournal/article/view/189/232> 
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terrorist acts both on land and at sea. The 1988 Convention for the Suppression of 

Unlawful Acts against the Safety of Maritime Navigation looks at on terrorist activities 

aboard ships that establish a legal regime applicable to acts against international maritime 

navigation. It Makes it an offence for a person unlawfully and intentionally to seize or 

exercise control over a ship by force, threat, or intimidation; to perform an act of violence 

against a person on board a ship if that act is likely to endanger the safe navigation of the 

ship; to place a destructive device or substance aboard a ship; and other acts against the 

safety of ships. The 2005 Protocol to the Convention for the Suppression of Unlawful Acts 

against the Safety of Maritime Navigation criminalizes the use of a ship as a device to 

further an act of terrorism. It also Criminalizes the transport on board a ship various 

materials knowing that it is intended to be used to cause, or in a threat to cause, death or 

serious injury or damage to further an act of terrorism. Further to that it criminalises the 

transporting on board a ship of persons who have committed an act of terrorism and 

introduces procedures for governing the boarding of a ship believed to have committed an 

offence under the Convention. The 1988 Protocol is for the Suppression of Unlawful Acts 

Against the Safety of Fixed Platforms Located on the Continental Shelf on terrorist 

activities on fixed offshore platforms establishes a legal regime applicable to acts against 

fixed platforms on the continental shelf that is similar to the regimes established against 

international aviation. Some authors argues that the "propaganda of the deed," remains the 

primary objective of any terrorist group while in a world of mass, global communication, 

maritime terrorism need not, unlike piracy, be defined by geography.111 Advancement in 

technology from communication to mapping makes access to information easier for 

terrorist. As mentioned earlier on, piracy and terrorism show no apparent links, but the 

presence of piracy is a possible indicator that the conditions exist for maritime insurgency 

or maritime terrorism to take root112. People involved in such activities can move between 

activities - legal fishermen can fish illegally, illegal fishermen can be pirates, pirates can be 

smugglers, smugglers can move weapons and men for terrorists, terrorists can kidnap 

fishermen for ransom, and so on; and each activity can influence and create opportunities 

for another, to a point that could spark conflict113. The JMA therefore, being on accessible 

through high seas is a vulnerable to the terrorist activities as it is to piracy.  

 
111 Murphy, MN 2007, 'SUPPRESSION OF PIRACY AND MARITIME TERRORISM', Naval War College Review, 

60, 3, pp. 27, Academic Search Complete, EBSCOhost, viewed 10 November 2014. 

<http://web.b.ebscohost.com/ehost/pdfviewer/pdfviewer?vid=11&sid=70ed58f4-041f-4650-9cd2-

f7daed119764%40sessionmgr111&hid=115> 

 
112 Murphy – Ibid., p. 40 
113 Murphy – Ibid pp. 33-34 
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4.2.1.6 Safety Zones  

 

Under Article 260 of UNCLOS, safety zones of a reasonable breadth not exceeding a 

distance of 500 metres may be created around scientific research installations in 

accordance with the relevant provisions of this Convention. All States shall ensure that 

such safety zones are respected by their vessels. With respect to the coastal state’s 

enforcement jurisdiction in waters above the continental shelf beyond 200nm, the situation 

is even more difficult because these waters are part of the high seas. On the high seas, a 

flag state has exclusive jurisdiction over ships entitled to fly its flag, but Coastal States do 

not have any specific regulation and enforcement powers.114 It has been debated that in the 

1970s and 1980s, the IMO adopted several resolutions relating to the safety of offshore oil 

and gas installations and safety of navigation, which attempted to address the risks and 

dangerous consequences of collisions of ships with offshore facilities. The principal IMO 

resolution dealing with safety zones around offshore oil and gas facilities is Resolution 

A.671(16) adopted on 19 October 1989, which contains recommendations on various 

measures to prevent the infringement of safety zones around offshore facilities. However, 

the difficulty with this and other IMO resolutions is that they are not legally binding on 

states and serve only as recommendations, so Resolution A.671(16) does not give any 

powers to Coastal States to take enforcement action against foreign ships for infringements 

of safety zones around offshore facilities.115 Another measure that can be used to avoid a 

catastrophe at sea is ship routing. Here the reference is made to the avoidance of a ships 

colliding to an oil platform in the JMA.  

 

4.2.1.7 Protection of the Natural Environment  

 

Both Coastal States recognize that the DA has to play a key role in the protection on the 

natural environment in the JMA. The Environmental Code of Seychelles and Mauritius 

has taken into consideration of both customary and internal law.   It is also worth noting 

however that while there is abundant literature dealing with whether states are under an 

obligation to negotiate JDAs, and there is some literature dealing with the advisability of 

 
114 Kashubsky, M, & Morrison, A 2013, 'Security of offshore oil and gas facilities: exclusion zones and ships' 

routeing', Australian Journal Of Maritime & Ocean Affairs, 5, 1, p. 3, Academic Search Complete, EBSCOhost, viewed 6 

November 2014. 

<http://web.a.ebscohost.com/ehost/pdfviewer/pdfviewer?vid=25&sid=8807cec4-2b6c-48e1-86ca-

7e251354b87d%40sessionmgr4001&hid=4212> 
115 Ibid., p. 4 
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formalising requirements for the substantive content of JDAs, there is very limited 

literature on the specific topic of environmental protection provisions in JDAs.116 This 

leaves a ‘literature gap’ for countries willing to find out different models on best practices 

that could be adopted when formulating the legal framework and policies on 

environmental protection. Nonetheless, a large number of literatures exist on best practices 

of the protection of the marine natural environment as a whole. For instance in Australia, 

the National Offshore Petroleum Safety and Environmental Management Authority 

(NOPSEMA) was established on 1 January 2012. Its mission is towards safe and 

environmentally responsible Australian offshore petroleum industry the approach of the 

approach is to ensure that operators maintain responsibility for their actions and for their 

outcomes, for their management, for producing and implementing an environment plan 

including ongoing monitoring and a contingency plan for incidents.117 

 

 

 

4.2.2 Other Role of the DA  

 

JDZ in many cases revolves around petroleum. Following that and institutions for instance the 

managing authorities formulates most of their policies around the resource and to a lesser 

extent other resources like fisheries, where applicable. In existing literature, other than what is 

prescribed under various treaties, the role of such joint management institutions is not 

highlighted in great details. Here the subsequent arguments will explore some other possible 

role of the DA. Here the DA is portrayed as the institution that will be the implementer of the 

legal frameworks, a facilitator, a promoter, an enforcer, a document centre and a data 

repository, but an important aspect of this institution is the bring to bring to small island 

nations together. 

 

4.2.2.1 The DA as a bridge between the two Island Nations 

 

 
116 Low, CA 2012, 'Marine Environmental Protection in Joint Development Agreements', Journal Of Energy & 

Natural Resources Law, 30, 1, pp. 45-74, Environment Complete, EBSCOhost, viewed 14 September 2014. 

<http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=28&sid=6afbbe08-5eab-4986-b977-

655fbf5ad154%40sessionmgr4002&hid=4110> 
117 Lamont, C 2012, 'Regulation of the offshore petroleum industry', Australian Journal Of Maritime & Ocean Affairs, 

4, 3, pp. 90-91, Academic Search Complete, EBSCOhost, viewed 6 November 2014. 
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Seychelles and Mauritius have had good relations since a long time back. In June 2012 

President James Michel, president of Seychelles and Dr Navinchandra Ramgoolam, Prime 

Minister of Mauritius reiterated the deep-rooted friendship of the two island nations. The 

two leaders talked about this friendship that strengthens the resilience of the two 

developing small island states coping with the negative impacts in world trends. Many 

may question the resilience of the small island states in the face of such challenges. It also 

portrayed that the two countries have been developing adaptive measures to the crises and 

also have invested in their population. More over the recently achieved historic agreement 

to jointly manage the Continental Shelf of the Mascarene Plateau Region has created 

world visibility for the two small nations and that the future ahead is very promising.118 

The DA can be seen as the institution that can further bring closer the two island nations in 

terms of being the body that manages activities in the JMA. The success of the joint 

submission was not only because of the expertise but also because the friendship and 

mutual understanding that existed in the preparatory meetings, in an alternated manner in 

terms of location. It will be in the ‘mandate’ of the DA therefore has to keep this solid 

working relationship and the good spirit given that the activities might be more 

overwhelming than it used to be.  

 

 

4.2.2.2 The DA as an implementer of the Legal Framework 

 

Secondly, the DA is seen as the implementing body of the legal framework in the JMA. 

All the codes of practice developed under the Second Treaty will have to be implemented. 

This includes the protection of the natural environment, the mining of hydrocarbons and 

the tax and fiscal regime for the zone. Additionally it has to also implement safety at sea. 

Undoubtedly the DA will eventually handle maritime security, marine research, the 

exploration and exploitation of living resources and any other activities that may of 

interest to both Seychelles and Mauritius. Surely, the DA will rely on other partners for 

the implementation of the legal frameworks since it is a central body that brings all the 

stakeholders together. It will not have the capacity to entertain any activities without the 

consultation of experts from the two countries. In the case of Australia, the state and 

territory governments act as the Designated Authority,    responsible for the day to day 

 
118 Ministry of Foreign Affairs, Republic of Seychelles, [news], Seychelles – Mauritius, A Special Relationship, 

accessed 13 November 2014 

<http://www.mfa.gov.sc/static.php?content_id=36&news_id=275> 

 

http://www.mfa.gov.sc/static.php?content_id=36&news_id=275


  66  

  

decision making in respect of the area of the continental shelf off its coast. The relevant 

Commonwealth minister and his state counterpart form a Joint Authority for each area. 

The Joint Authority is responsible for the major decisions in commonwealth jurisdictions, 

including grant, renewal and cancellation of titles.98 In the event of a disagreement in the 

Joint Authority, the Commonwealth view prevails.119 Specific to petroleum, the legal 

regulation can be defined as ‘a principle, rule or law designed to control or govern 

conduct’. The regulatory framework for petroleum exploitation encompasses legal 

instruments such as primary legislation, subordinate legislation as well as administrative 

decisions made by public officials utilising policy guidelines.120 

 

4.2.2.3 The DA as a Business Promoter 

 

The exploration and exploitation of hydrocarbons at can be portrayed as a large and 

complex industry having a business model of its own. As any business the promotion of 

the area is necessary to attract the appropriate investors. In the Seychelles – Mauritius 

Petroleum Agreement it is advocated under (e) that the DA wishes to promote the 

development of petroleum exploration and exploitation and the Company wishes to 

cooperate with the DA by assisting it in the exploration for and production of petroleum 

resources. The WHL Energy Limited, an oil and gas exploration company focussed on 

East Africa and Australia has been working with Seychelles and holds a 12,856 km2 

exploration area offshore Seychelles. As far as promotion for this activity is concerned 

there has been a major presentation at the prestigious London Geological Society in 

November 2012. Furthermore, there have been booths and promotional displays at 

industry conferences such as African Oil and Gas conference in Cape Town.121 A good 

promotion for the development of oil extraction depends on good and reliable data. The 

acquisition and interpretation of the Fugro Multi-client 2D seismic survey was the key 

catalyst for change for the Seychelles petroleum project. The 2D seismic studies consisted 

of improved seismic data and interpretation, detailed tectono-stratigraphy review as well 

as basin modelling.122 Referring to other studies of the same nature, in the Lower Saxony 

 
119 Hunter, T 2009 ‘Comparative Law as an Instrument in Transnational Law: the example of petroleum regulation’, 

Bond Law, Review: Vol. 21: Iss. 3, Article 2, viewed 29 October 2014 
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Basin (LSB) in NW Germany a 3D basin model was generated. The main idea of 

numerical basin modelling is to mathematically conceive a basic comprehension of 

chemical and physical processes leading to the evolution of a sedimentary basin. Thus, 

basin modelling can be understood as a dynamic forward modelling approach of 

geological processes in sedimentary basins over geological time periods.123 The 

significance of such studies is to provide clear information on the geology which is also 

related to hydrocarbon deposits.  

 

4.2.2.4 The DA as an Enforcer 

 

One of the roles of the DA is to enforce the legal framework for both Seychelles and 

Mauritius in the JMA. This means all the codes of practice as well as the associated 

agreements have to be enforced. This also applies for new legal instruments the two 

Coastal States will need to implement. Policing the JMA does not only apply to 

hydrocarbon extraction but to other activities in this area as well. The tasks ahead as far as 

enforcement is concerned may prove to be difficult but also of paramount importance. 

Even though the two countries have a big role to play in this, the legal regime covering 

high seas also plays a key role. Enforcement comes into two categories; enforcement by 

State Parties and enforcement beyond national jurisdiction. As far as the JMA is 

concerned, as provided in Section 6 (Article 213 to 222), the enforcement of the 

Convention is assigned to State Parties. According to those provisions, States shall enforce 

laws and regulations adopted in accordance with the Convention and with international 

rules and standards. States also take measures necessary to implement applicable 

international rules and standards. Surveillance is one of the methods being applied 

internationally as an enforcement strategy in the maritime domain. It is argued however 

that while the international law foundation for maritime surveillance and enforcement in 

marine areas within national jurisdiction is a strong one supported by a wealth of state 

practice in the South Pacific and other regions, the international law basis for cooperative 

maritime surveillance and enforcement across national boundaries and on the high seas is 

 
123 Bruns, B, di Primio, R, Berner, U, & Littke, R 2013, 'Petroleum system evolution in the inverted Lower Saxony 
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still developing.124 This highlights the fact that enforcement by the DA in the JMA still is 

a challenge in itself. Furthermore the water column, which is considered as high seas, 

being adjacency to the JMA provides a different challenge. As far as the high seas are 

concerned, vessels have the right to innocent passage. They may be pursued should there 

is a good reason to believe they are engaged in illegal activities, which also include 

maritime security. Other than that any vessel cannot be scrutinised unless it is interfering 

with activities in the JMA. 

 

4.2.2.5 The DA as a Data Repository 

 

The notion of having JDAs as a data repository is not evident in many treaties or 

agreements drawn by Coastal States, particularly under the powers and function of the DA. 

This may have been incorporated in other joint arrangements or provision by different 

Coastal States. Under the Second Treaty, a provision exists under point h (i) whereby the 

DA will act as a repository of all data and information pertaining to the JMA. While certain 

datasets are used as promotional tools, the rest of the data has an equally important role to 

play in the success of managing activities in the JMA. All available data and information 

be must be captured where possible. Data and information here ranges from scientific raw 

data to publication which will bring in certain contribution for the successful management 

in this zone. Additionally, the DA has the role to act as a repository125 of all data and 

information pertaining to the JMA. Data can be in various forms which include hard copies 

as well as digital data. While this does not necessarily be under this institution, it portrays 

the importance the two countries attach the data and information. Data is very crucial to 

any form of studies and this is no exception in the JMA. All existing and future surveys 

will undoubtedly be crucial in determining the presence of natural resources in this zone. 

Here data can be biological for instance living organisms or physical, which also includes 

the geological composition of the seabed. The JMA data repository therefore is a 

comprehensive archive with a wealth of data and information. While the involving 

technology of data management and data sharing will be discussed later the DA to start 

 
124 Warner, R 2008, 'Joining Forces to Combat Crime in the Maritime Domain: Cooperative Maritime Surveillance and 

Enforcement in the South Pacific Region [article]', New Zealand Armed Forces Law Review, 1, p. 6, viewed 31 October 

2014. 

<http://ro.uow.edu.au/cgi/viewcontent.cgi?article=1182&context=lawpapers> 
125 United States Geological Survey (USGS), Data Management, 

A data repository is a centralized place to store and maintain data. A repository can consist of one or more databases or 

files which can be distributed over a network. Data repositories are often managed by data curation personnel who ensure 

that files are managed and preserved for the long-term, viewed 5 November 2014 

<http://www.usgs.gov/datamanagement/preserve/repositories.php> 

http://ro.uow.edu.au/cgi/viewcontent.cgi?article=1182&context=lawpapers
http://www.usgs.gov/datamanagement/preserve/repositories.php
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with, should put in set of legislation for on how data will shared between the two countries 

and also data the hosting of data from other institutions. In addition to that the DA has to 

also formulate a set of policies on the sharing of data and information. As far as the legal 

and institutional framework in India for coal, oil and gas are concerned; the most important 

instrument for opening up of government data in India is the recent National Data Sharing 

and Accessibility Policy (NDSAP) of 2012. NDSAP gives impetus to this proactive 

opening up of government data and facilitating access to government data in human 

readable and machine readable forms.126  

 

 

5.0 Chapter 2: The Way Forward  

  

This chapter looks at the way forward in terms of two aspects. The first one refers to new 

agreements that can be developed to strengthen the existing legal framework. The second 

aspect looks at the tools that that can be applied to support the legal framework. 

 

 

5.1 Section A: New Agreements/Codes of Practice 

 

5.1.1 The Model Petroleum Agreement as a baseline for new agreements for living and non-

living resources. 

 

It has been foreseen that there might be a necessity for the development of new agreements 

and codes of practice for the JMA. This is because first of all this a new area and no similar 

work has ever conducted there and at present there is set legal regime for this zone other than 

those being developed under the Second Treaty. Uncertainty therefore has prompted Seychelles 

and Mauritius to anticipate such situation.  Article 22 states this Second Treaty may be 

amended at any time by written agreement between the two Coastal States. Therefore, new 

codes of practice and agreements will be created and come into force under this Treaty. In this 

context the Model Petroleum Agreement has been used to capture certain key essence for new 

codes and agreements. 

 

 

 
126 <http://www.opendataresearch.org/sites/default/files/publications/Full%20-

%20TERI%20OGD%20and%20energy%20resources%20July%202014-print.pdf> 

 

http://www.opendataresearch.org/sites/default/files/publications/Full%20-%20TERI%20OGD%20and%20energy%20resources%20July%202014-print.pdf
http://www.opendataresearch.org/sites/default/files/publications/Full%20-%20TERI%20OGD%20and%20energy%20resources%20July%202014-print.pdf
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5.1.1.1 Overview of some key elements of the Petroleum Agreement 

 

Certain new agreements or code of practice may be in the same nature as the Petroleum 

Agreement. While this Agreement looks at the exploration and exploitation of 

hydrocarbon, a similar one will look at the exploration and exploitation of other natural 

resources. Here while the scope may not be limited to sedentary species, polymetallic 

nodules and marine genetic resources, these resources however may be regarded as a 

starting point. The extraction of such nodules may include large installations as it is the 

case for petroleum and natural gas extraction. As for sedentary species and marine genetic 

resources this may not be the case. Looking at the types of new legal framework applicable 

for all three types of natural resources the main components of such codes would involve a 

number of parameters. The main ones will include definitions aiming to lay out what is 

meant by each term within the agreement. As articulated as Work Practices, under Clause 

8(1) of the Joint Petroleum Agreement, the operator should maintain all apparatus, 

appliances, equipment, physical infrastructure and all wells in the assigned zone are in 

good repair and working condition. The operator has the obligation to execute all 

Petroleum Operations in proper and workmanlike manner in accordance with methods and 

best practices customarily used in good international oilfield practice.  

 

 

5.1.1.2 Development Plan 

 

A development plan, as it is the case under the Petroleum Agreement is also an important 

component for any new code. Developing a successful Field Development Plan involves 

subject such as: data collection and interpretation with geological modelling and reservoir 

simulation, Field Layout Plan, surface facilities layout, export infrastructure, logistics 

considerations, development of Risk Register and  performance of conceptual engineering. 

In addition to that the field development plan is in line with country Petroleum Policy, a 

Project Execution Plan including Contracting Strategy, preparation of Development 

Schedule and the economics of the activity.127 The Petroleum Agreement specifically 

highlights the details required for the proposed exploitation programme, including 

 
127 EP Consult Energies, Development Engineering, Field Development Plan, viewed 11 November 2014 

<http://www.ep-consult.co.uk/service/engineering-studies/field-development-planning> 

 

 

 

http://www.ep-consult.co.uk/service/engineering-studies/field-development-planning
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equipment intended for use, number, location, and completion methods, storage facilities, 

details of onshore installations such as terminal and office facilities, a detailed scheme for 

the amount of annual license rentals to be paid by the operator and the protection of the 

environment. The Environmental Code is a comprehensive document aimed to protect the 

natural environment vis-à-vis activities in the JMA. It may be understood that activities 

under new codes will act in accordance with the Environmental Code, including with 

respect to requirements for the conduct of EIA studies. While the operator needs to 

conduct the three prescribed EIAs under this Agreement, it also has to employ the best 

available techniques, best environmental practices and methods of operation order to 

prevent pollution, prevent water, dispose used equipment appropriately, and safely dispose 

waste material. Furthermore the operator needs to take the necessary corrective measure in 

the event of pollution. 

 
 

5.1.1.3 The Technical Advisory Committee 

 

A Technical Advisory Committee (TAC) is being used worldwide under different 

industries and it is a form of best practice. Sirius Petroleum is the Company focused on oil 

and gas development and production opportunities in Nigeria. To strengthen Sirius’s 

technical capabilities and, as part of the concluding of the funding, the Company is 

forming a TAC, to assist in advising on the technical aspects of its operations. The TAC 

will comprise a team of experts from the Oil & Gas industry to actively advise the 

Company on the optimum development of its assets. Whilst the initial focus is on the 

drilling of the Ororo Field, the TAC will also advise Sirius on the technical aspects of the 

acquisition and development of further assets in Nigeria. The responsibilities of the TAC 

include monitoring geological and geophysical interpretation, acquisition and 

development planning, economic modelling studies and engineering activities.128 There is 

provision for a TAC under the Petroleum Agreement, under Clause 12. It will consist of a 

chairman and two other persons appointed by the DA. The main tasks of the TAC is to 

monitor all Petroleum Operations carried out by the Company, review any proposed 

exploration work programme and budgets submitted by the Company, and to ensure that 

the accounting of expenditures and the maintenance of operating records among others. In 

the case of new codes the same formula may be applied. Such a committee is vital to 

 
128 Sirius Petroleum is an independent oil development company whose shares are quoted on the London Stock 

Exchange. It is currently considering a number of opportunities in the oil and gas sector with particular focus in Nigeria, 

viewed 11 November 2014 

<http://www.siriuspetroleum.com/media-news/further-funding-update-formation-of-technical-advisory-committee> 

http://www.siriuspetroleum.com/media-news/further-funding-update-formation-of-technical-advisory-committee
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ensure good governance of activities in the JMA and that prompt and appropriate 

corrective measures may be taken should any problem arise. 

 

5.1.1.4  Investment 

 

Capital is an important element in the extraction of hydrocarbons. Arguably one of the 

most important is the fiscal regime for new activities in this zone. Under the Petroleum 

Agreement the operator to pay monthly royalties to the DA on crude oil, as long as there is 

production, at a defined percentage. Royalty payments are made on the gross barrel and 

are payable to the State based on production and not profitability. As long as production 

occurs, royalty payments will be made, so that to governments it represents continuous 

cash collection.129 A similar approach therefore can be applied to other natural resources 

in the JMA as long as the resources are quantifiable, similar to oil gas. If not then another 

formula can be applied. Other than royalties the operator has to pay Petroleum Income Tax 

in accordance with the provisions of the Joint Fiscal and Taxation Code. This Code is a 

separate document which addresses the fiscal regime for petroleum activities in the JMA 

and income will be shared equally among between the two states. Even though it was 

conceived for hydrocarbons the same principle can be applied for any activities under a 

new code. In fact, it will be more fitting to update this Code to accommodate any other 

news activities or codes in the JMA. 

 

5.1.2 Proposed new Agreements and Codes of Practice 

 

It may be case that the legal regime applied in the JMA is not exhaustive and may not 

necessarily address all the issues. In this case new legal instruments will be developed and 

applied in the area, if there is a need. This part captures newly certain salient points which are 

not based on natural resource. 

 

5.1.2.1 Maritime Security for the JMA 

 

Piracy off the coast of Somalia has been a threat to many Indian Ocean countries as well 

as other states using this area as a sea route. A new Code on maritime security including 

 
129 Russell, A, & Dawe, R 2013, 'How the Oil Revenue is Shared', Energy Sources Part B: Economics, Planning & 

Policy, 8, 4, pp. 346-359, Academic Search Complete, EBSCOhost, viewed 13 November 2014. 

<http://www.tandfonline.com.ezproxy.uow.edu.au/doi/pdf/10.1080/15567240903514995> 
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  73  

  

measures against piracy (piracy will be on high seas by affecting operations in a national 

jurisdiction) has been considered but the two island states but no work has started so far 

on this matter. Such a Code of practice will look at piracy, specifically in relation to direct 

threats to activities in the JMA, for instance threats against petroleum platforms. Maritime 

security has been a problem throughout the world since a long time. Moving the west 

coast of Africa, it was attacks on shipping off Nigeria in the 1970s which first alerted the 

international community to the fact that piracy remained a problem. Nigeria is Africa’s 

most populous country; it is rich because of oil and government revenue depends on it 

almost entirely.130 Undoubtedly, attacks from insurgents have become a point of concern 

for the two Coastal States in relation to activities in the JMA. On the other hand it is 

argued that there is no universal, internationally accepted definition of maritime security131 

but nonetheless there is a great need to address such issue given they are real and a threat 

to activities on the ocean. Maritime security is a priority for countries that can be attacked 

only from the sea or over the sea, or that have vulnerable maritime interests such as 

seaborne trade, island territories, and important offshore resource zones.132 Maritime 

security issues vary in different geographic locations of the world. There are threats 

against the freedom of the seas and maritime trade, including energy security. To begin 

with, piracy and robbery at sea: European waters are neither theatre of the former nor of 

the latter, as the coastal areas are sufficiently well policed.133 The Horn of Africa has been 

the focus for maritime security. 

 

 

5.1.2.2 Maritime Security under IMO  

 

Maritime resources include access to, and extraction of, minerals. The oceans house 

largely untapped mineral resources of which hydrocarbons are perhaps most visible at the 

 
130 Murphy, MN 2013, 'Security Responses to Piracy in Southeast Asia, West Africa and Somalia', Emirates Lecture 

Series, 111, pp. 12 - , Political Science Complete, EBSCOhost, viewed 29 September 2014. 

<http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=130&sid=e3468d82-fd90-4588-8599-

c01bb75dd615%40sessionmgr4004&hid=4202> 
131 Cordner, L 2014, 'Risk managing maritime security in the Indian Ocean Region', Journal Of The Indian Ocean 

Region, 10, 1, p. 47, Academic Search Complete, EBSCOhost, viewed 5 November 2014. 

<http://www.tandfonline.com.ezproxy.uow.edu.au/doi/pdf/10.1080/19480881.2014.882148> 
132 Bateman, S, & Bergin, A 1996, 'Building blocks for maritime security in the Indian Ocean', Ocean Development & 

International Law, 27, 3, p. 239, Business Source Complete, EBSCOhost, viewed 29 September 2014. 

<http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=100&sid=e3468d82-fd90-4588-8599-

c01bb75dd615%40sessionmgr4004&hid=4202> 
133 Germond, B 2011, 'The EU's security and the sea: defining a maritime security strategy', European Security, 20, 4, 

pp. 575, Academic Search Complete, EBSCOhost, viewed 20 October 2014. 

<http://www.tandfonline.com.ezproxy.uow.edu.au/doi/pdf/10.1080/09662839.2011.635648> 

http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=130&sid=e3468d82-fd90-4588-8599-c01bb75dd615%40sessionmgr4004&hid=4202
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moment. For companies and governments, the exploitation of these resources under secure 

conditions has become of the utmost importance and Africa (West Africa in particular) 

features prominently in this regard.134 In many publications reference is made to maritime 

security also made reference to piracy135 and it may be rather difficult to divorce the two 

as piracy is a component of maritime security. Measures to counteract piracy came as 

laws, under the umbrella of internal organisation as well as enforcement of these laws. The 

IMO Assembly, at its twenty-fourth session in November-December 2005, adopted 

resolution A.979(24) on Piracy and armed robbery against ships in waters off the coast of 

Somalia. The resolution condemns and deplores all acts of piracy and armed robbery 

against ships and appeals to all Parties, which may be able to assist, to take action, within 

the provisions of international law, to ensure that all acts or attempted acts of piracy and 

armed robbery against ships are terminated forthwith; any plans for committing such acts 

are abandoned; and any hijacked ships are immediately and unconditionally released and 

that no harm is caused to seafarers serving in them.136 As far as UNCLOS is concerned, 

Article 100 states that each country has a duty to cooperate in the repression of piracy and 

all States shall cooperate to the fullest possible extent in the repression of piracy on the 

high seas or in any other place outside the jurisdiction of any State.  

 

 

5.1.2.3 UN Resolutions against Piracy off the coast of Somalia 

 

Due to this crisis, the UN Security Council came up with a series of all resolutions which 

were unanimously adopted. UN Security Council Resolution 1816 which was adopted in 

2008 decided that the States cooperating with the country’s transitional Government 

would be allowed, for a period of six months, to enter the territorial waters of Somalia and 

use “all necessary means” to repress acts of piracy and armed robbery at sea. This was to 

 
134 Vreÿ, F 2010, 'African Maritime Security: a time for good order at sea', Australian Journal Of Maritime & Ocean 

Affairs, 2, 4, pp. 122, Academic Search Complete, EBSCOhost, viewed 29 September 2014. 

<http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=117&sid=e3468d82-fd90-4588-8599-

c01bb75dd615%40sessionmgr4004&hid=4202> 
135 UNCLOS, Article 101 defines piracy as; 
(a) any illegal acts of violence or detention, or any act of depredation, committed for private ends by the crew or the 

passengers of a private ship or a private aircraft, and directed: 

(i) on the high seas, against another ship or aircraft, or against persons or property on board such ship or aircraft; 

(ii) against a ship, aircraft, persons or property in a place outside the jurisdiction of any State; 

(b) any act of voluntary participation in the operation of a ship or of an aircraft with knowledge of facts making it a pirate 

ship or aircraft; 

(c) any act of inciting or of intentionally facilitating an act described in subparagraph (a) or (b). 
136 IMPLICATIONS OF THE UNITED NATIONS CONVENTION ON THE LAW OF THE SEA FOR THE 

INTERNATIONAL MARITIME ORGANIZATION, 2005, p. 42, viewed 31 October 2014 

<http://www.imo.org/OurWork/Legal/Documents/Implications%20of%20UNCLOS%20for%20IMO.pdf> 
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be carried out in a manner consistent with relevant provisions of international law and the 

resolution has the consent of Somalia. UN Security Council Resolution 1838, adopted in 

2008 requested countries to strength international efforts to fight piracy off the coast of 

Somalia, by expanding the mandate of States and regional organizations working with 

Somali officials towards that aim. It also includes the application of military force as a 

means of repressing acts of piracy. UN Security Council Resolution 1846, adopted in 

2008, and acting under Chapter VII of its Charter, the Council decided that during the next 

12 months States and regional organisations cooperating with the Somali Transitional 

Federal Government (TFG) may enter Somalia’s territorial waters and use “all necessary 

means” -- such as deploying naval vessels and military aircraft, as well as seizing and 

disposing of boats. The UN Resolution 1851 of 2008 was adopted were calling on the 

international community to actively take part in the fight against pirates operating in 

waters off Somalia.  

 

5.1.2.4 The Djibouti Code of Conduct 

 

The Djibouti Code of Conduct concerning the repression of piracy and armed robbery 

against ships in the Western Indian Ocean and the Gulf of Aden, which was signed on 29 

January 2009 by with a total of 21 signatures to date. This Code, which became effective 

from the date it was signed (29 January 2009), takes into account and promotes the 

implementation of those aspects of UN Security Council resolutions 1816 (2008), 1838 

(2008), 1846 (2008) and 1851 (2008) and of UN General Assembly resolution 63/111, 

which fall within the competence of IMO. In 2010, the UN Security Council unanimously 

adopted the Resolution 1918 which calls on all States to criminalize piracy under their 

national laws. Enforcement has been largely attributed to the suppression of pirate 

activities in this part of Indian Ocean. States we called upon to consider favourably the 

prosecution of piracy suspects and the imprisonment of convicted pirates apprehended off 

the Somali coast. 

 

2.1.2.5 The Challenges for an Anti-Piracy Code in the JMA 

 

With all these resolution regarding piracy and armed robbery the question is whether this 

legal regime covers the act of piracy in the JMA? Given as the water column above this 

area is the high seas therefore provisions under international law should apply. Offshore 

oil infrastructure is subject to a constantly increasing risk of piracy. Thus the securing of 
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such legitimate uses of the sea can be a formidable problem in the establishment of a 

JDZ.137 The consequences of these actions have repercussions as much at a local level (on 

operations) as globally (on distribution). Furthermore, oil fields form the interface between 

the maritime world and the oil and gas industry. The heterogeneity of applicable 

regulation (rather than the absence of law) makes the status of installations a legal 

headache.138 Given that that any petroleum installation will be operated in the JMA which 

an area under national jurisdiction therefore Seychelles and Mauritius also will also play a 

key role as far as maritime security is concerned. The presence of naval forces in the 

Indian Ocean is more concentrated in the North West Indian Ocean and not within the 

locality of the JMA. Furthermore to ascertain the legal status of the offshore installation 

will be a major factor. This is important because of the need for the two Coastal States to 

see what current legal status of the offshore installations is and which legal framework to 

apply. 

 

2.1.2.6 A Penal Code for the JMA – The Anti-Piracy Context 

 

The need for a Penal Code with respect to the JMA is vital. The wake of piracy in the 

Indian Ocean has prompted the two Coastal States of the threat. While this is a point of 

concern there is a lot of effort in this region when it comes to this type of maritime 

security. In terms of current efforts being undertaken, the UN Security Council 

unanimously adopted the Resolution 1918 of 2010 rendering piracy a criminal activity 

punishable under national law. Obviously for ant prosecution to occur capturing the 

perpetrators and providing evidence for the crime is very crucial. Deployment of maritime 

patrols by international naval forces has been a well-coordinated international effort that 

has developed to combat piracy off the coast of Somalia. In 2008, the European Union 

first created EU NAVFOR Somalia (European Naval Force) under the auspices of UN 

Security Council Resolutions. The purpose of this initial naval force was to protect 

vulnerable ships off the Somali coast and deliver food aid. Around the same time, the 

North Atlantic Treaty Organisation (NATO) also created a Standing NATO Maritime 

Group and conducted Operation Allied Provider, which escorted World Food Program 

 
137 Miyoshi, M 1999, ‘The Joint Development of Offshore Oil and Gas in Relation to Maritime Boundary 

Delimitation’, Maritime Briefings (Vol. 2 no. 5), viewed 11 August 2014. 

<https://www.dur.ac.uk/ibru/publications/view/?id=236> 
138 Bouejla, A, Chaze, X, Guarnieri, F, & Napoli, A 2014, 'A Bayesian network to manage risks of maritime piracy 

against offshore oil fields', Safety Science, 68, pp. 222-223, Academic Search Complete, EBSCOhost, viewed 6 November 

2014. 

<http://ac.els-cdn.com.ezproxy.uow.edu.au/S0925753514000952/1-s2.0-S0925753514000952-main.pdf?_tid=579f9280-

6573-11e4-8799-00000aab0f26&acdnat=1415250859_50f5f526c4432ac4c0f275ab73e160e7> 
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vessels and patrolled the region to the extent possible. NATO contribution to this anti-

piracy effort has been extremely significant.139 Other nations have also made significant 

contributions to the naval power, as an enforcement strategy, in this part of the Indian 

Ocean. This has also led to many arrests and prosecutions of offenders. Both Seychelles 

(See Annex XII) and Mauritius have amended their domestic laws to include piracy. 

 

 

2.1.2.7 Prosecution of Perpetrators  

 

The United Nations Office on Drugs and Crime (UNODC)140 is a United Nations office 

that was established in 1997 as the Office for Drug Control and Crime Prevention. It has 

worked with several countries with regards to piracy including Seychelles and Mauritius, 

under their Counter Piracy Programme. UNODC’s Regional "Piracy Prosecution Model" 

is aimed to provide a legal recourse to counter piracy activities. To date according to the 

Office, the first States to indicate a willingness to prosecute piracy cases under this model 

were Kenya, Tanzania, Mauritius and Seychelles. With Regards to the JMA as expressed 

before, the two countries are looking into the possibility into developing a Penal Code for 

this jurisdiction. Even though the legal framework for piracy exists there are other types of 

crime that can occur on installations in this zone. Therefore the Penal Code being 

advocated will be applicable in relation to activities in the JMA and not anywhere else. 

Seychelles and Mauritius have amended to national legislation to recognize this type of 

maritime security as a criminal offence and also to prosecute offenders. In the case of 

Seychelles, the Penal Code141 of 2012 has been amended to include Piracy (Section 65). 

Section 65(1) states that any person who commits any act of piracy within Seychelles or 

elsewhere is guilty of an offence and liable to imprisonment for 30 years and a fine of 1 
 

139 Hodgkinson, SL 2013, 'CURRENT TRENDS IN GLOBAL PIRACY: CAN SOMALIA'S SUCCESSES HELP 

COMBAT PIRACY IN THE GULF OF GUINEA AND ELSEWHERE?', Case Western Reserve Journal Of International 

Law, 46, 1/2, p. 150, Business Source Complete, EBSCOhost, viewed 16 September 2014. 

<http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=17&sid=89e33479-ade6-44da-8563-

3fb0fff06117%40sessionmgr110&hid=107> 
140 UNODC website - UNODC is a global leader in the fight against illicit drugs and international crime. Established in 

1997 through a merger between the United Nations Drug Control Programme and the Centre for International Crime 

Prevention, UNODC operates in all regions of the world through an extensive network of field offices. UNODC is 

mandated to assist Member States in their struggle against illicit drugs, crime and terrorism. In the Millennium 

Declaration, Member States also resolved to intensify efforts to fight transnational crime in all its dimensions, to redouble 

the efforts to implement the commitment to counter the world drug problem and to take concerted action against 

international terrorism, accessed 6 November 2014. 

<http://www.unodc.org/unodc/en/about-unodc/index.html?ref=menutop> 
141 The Seychelles Legal Information Institute (SeyLII) maintains this website to enhance free public access to legal 

information from the Seychelles. Our goal is to keep this information timely and accurate. If errors are brought to our 

attention, we will try to correct them. 

<http://www.seylii.org/category/keywords/criminal-law> 

http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=17&sid=89e33479-ade6-44da-8563-3fb0fff06117%40sessionmgr110&hid=107
http://eds.b.ebscohost.com/eds/pdfviewer/pdfviewer?vid=17&sid=89e33479-ade6-44da-8563-3fb0fff06117%40sessionmgr110&hid=107
http://www.unodc.org/unodc/en/about-unodc/index.html?ref=menutop
http://www.seylii.org/category/keywords/criminal-law
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million Seychelles Rupees. Furthermore, this Section defines piracy as defined by 

UNCLOS (Article 101). Having two sets of laws separately on two national jurisdictions 

is not applicable in the JMA. Therefore a need to for Seychelles and Mauritius to 

harmonized their national criminal laws. Furthermore there will be a need to add new 

elements into the harmonized legal framework to make it applicable to offshore 

installations.  

 

2.1.2.7 The Adaptive Approach  

 

An organisational structure will not always be perfect and such structure in a changing 

world will not be static. Given those uncertainties it is anticipated therefore that an 

adaptive approach142 will be used by the two Coastal States to adjust both the legal 

regimes and the activities onsite. Marine Spatial Planning (MSP) is a tool being promoted 

to assist in managing ocean resources. The Seychelles recently have made a move towards 

the utilisation of the MPS in its EEZ and is relooking at all relevant legislation to ensure 

its proper implementation backed by a solid legal framework. Should the need to 

implement and MSP arise in the JMA this may the two countries will have to assess its 

application and may either apply it under the Existing Environmental Code of Practice or 

have a new code altogether to address this. Adaptive measures can be applicable for the 

new additional legal frameworks, but it may also reshaping existing tools legal 

frameworks. 

 

 

5.2 Section B: Other tools to support the Legal Framework 

 

5.2.1 Existing Non-Legal Frameworks 

 

So far the discussions have revolved around customary and international law as far the 

management of activities in the JMA is concerned. The other approach is to also consider other 

frameworks that will assist in understanding and managing this area effectively, including the 

preservation of the natural environment. During the preparation of the joint Seychelles – 

 
142 Ecosystem Approaches and Oceans_ Panel Presentations during the United Nations Open-ended Informal 

Consultative Process on Oceans and the Law of the Sea (Consultative Process)Seventh meeting, United Nations 

Headquarters, New York, 12 to 16 June 2006, B. PRINCIPLES AND GUIDANCE OF THE ECOSYSTEM APPROACH, 

viewed June 2014 

<http://www.cbd.int/doc/meetings/mar/cbwsoi-wafr-01/other/cbwsoi-wafr-01-ea-and-oceans-en.pdf>  

http://www.cbd.int/doc/meetings/mar/cbwsoi-wafr-01/other/cbwsoi-wafr-01-ea-and-oceans-en.pdf
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Mauritius submission it became evident that the mapping has played a key role in defining the 

geographical extent of the area as well as the computations required under Article 76 of 

UNCLOS. Many of the existing techniques will also be applied in the JMA in support of the 

legal regime. 

 

5.2.1.1 The desktop study of seabed mapping of the Mascarene Plateau 

 

Conducting a desktop study is regarded as an important task in many prior to the 

commencement of various project. This is also true for the preparation of submission for 

the claim of the outer continental shelf beyond 200 nm. The desk top study is perhaps the 

most important task that the coastal State is faced with. Not only will it determine the type 

of claim that may be possible but it should also contain an assessment of the possible 

resources that the area may contain which will enable a cost effectiveness study to be 

carried out. This will require further expertise in the various resource possibilities that may 

exist within the claimed area.143 In the case of Seychelles this exercise was carried out in a 

similar to manner. It was primarily a desk top study to undergo the test of appurtenance, 

which will determine whether the coastal state has a claim or not. The desktop study of 

seabed mapping of the Mascarene Plateau144, is An Advisory Report Prepared for the Joint 

Management Commission established by Seychelles and Mauritius, with the assistance of 

the from the Commonwealth. It involves the broad classification of living and non-living 

spatial information in the maritime space termed as marine landscape mapping.  

 

Mapping the marine resources and uses of an area by consolidating existing data and 

information allows planners and decision-makers to consider the cumulative effect of 

maritime industries on key features that may be particularly sensitive and likely to have 

low rates of recovery following disturbance. In so doing, it provides a spatial 

understanding of conflicts and potential compatibilities of operations with marine 

ecosystems and their values – the risks or opportunities of undertaking a given activity 

in a given location. It is a primary way to seek to undertake activities on a sustainable 

basis and proactively minimize conflicts between industries that utilise the same 

 
143 Carleton, C 2006, 'Article 76 of the UN Convention on the Law of the Sea—Implementation Problems from the 

Technical Perspective', International Journal Of Marine & Coastal Law, 21, 3, p. 291, Legal Collection, EBSCOhost, 

viewed 8 September 2014. 

<http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=40&sid=0df6e769-20a6-4d81-b11c-

e1b8182320fc%40sessionmgr4002&hid=4205> 
144 Desktop Study of Seabed Mapping of the Mascarene Plateau,  Draft Report: January 2014 

http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=40&sid=0df6e769-20a6-4d81-b11c-e1b8182320fc%40sessionmgr4002&hid=4205
http://eds.a.ebscohost.com/eds/pdfviewer/pdfviewer?vid=40&sid=0df6e769-20a6-4d81-b11c-e1b8182320fc%40sessionmgr4002&hid=4205
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maritime space, and is accordingly the fundamental basis for undertaking strategic 

environmental assessments. 

 

This desktop study is an extremely useful to support further exploitation of the natural 

resources in the JMA. Furthermore the information is vital for the protection of 

environment. 

 

5.2.1.2 The Objective of the Desktop Study and associated Datasets 

  

The objectives of this desktop study are to identify and compile information concerning 

the marine environment and the marine resources of the JMA and surrounding area, based 

primarily upon an examination of information collected by surveys and other studies 

previously conducted on the Mascarene Plateau. It primarily looks at surveys already 

conducted particularly by the former Soviet Union, which will assist in identifying data 

gaps for future surveys. Furthermore data and information came as a direct contribution 

from Seychelles and Mauritius as well as other international organisations. The datasets 

have been classified into different categories; bathymetric data, seabed geology and 

landform data, remote satellite imagery, non-living resources and shipping and submarine 

cables. One pertinent question has been the accuracy of the data. It has been a brought 

forth that the datasets has have been acquired using combination of various methods 

including photography and position fixing using satellites. The readily available maps of 

other maps created by combining different datasets provide a wealth of information that 

sheds a lot of light on the character of the features in the JMA and the vicinity. The 

surveys have also unleashed information non-living resources. Referring sea grass, it 

quoted the Global Ocean Diversity Initiative (GOBI)145 which states that; 

 

Due to their size and shallowness, the Saya de Malha Banks represent one of the largest 

shallow tropical marine ecosystems on Earth, and they may contain the most extensive 

seagrass area in the world, potentially covering much of the over 40,000 square kilometre area 

of the Banks. According to a 2002 research expedition, seagrass covered roughly 80-90% of the 

bottom, with a diverse range of coral species covering around 10-20%, and sandy areas less 

than 5%. 

 

 
145  Global Ocean Diversity Initiative (GOBI), The Saya de Malha Banks, viewed 8 October 2014  

 <http://www.gobi.org/candidate-ebsas/the-saya-de-malha-banks> 
 

http://www.gobi.org/candidate-ebsas/the-saya-de-malha-banks
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The marine biodiversity is therefore a very important element with a possible 5% 

endemism at species level, according the report. The desktop study covers a wealth of 

information and the scope is an important one. A list of recommendations (See Annex X) 

has been brought forth requesting further work to be done as continuation of the desktop 

study. The additional wok can also be regarded as tools to assist in managing activities in 

the JMA. 

 

5.2.1.3 The Joint Committee on Minerals and Hydrocarbons 

 

The DA is not yet operational and therefore, in the interim, there has to be a body that can 

handle certain matters with regards to operations in the JMA. The Second Treaty does not 

specifically provide for the creation an institution to operate in the absence of the DA. 

However, with the aim of fast tracking activities concerning the exploration of the JMA, 

the JC constituted a committee, as provided for under Article 8(b) of this Treaty. The 

Committee met in Victoria, Seychelles between 10 – 13 December and the Joint 

Committee on Minerals and Hydrocarbons (JCOMH) was the agreed name. It will be 

directly responsible to the JC. The objectives of this committee are; 

 

(a) The Joint Committee on Mineral & Hydrocarbon shall assist the Joint Commission 

in the discharge of its functions relating to the development of an extractive industry 

in the JMA. 

 

(b) To promote the adoption of an ecosystem approach in the management of marine 

resources. This approach will also be an integral part of the Environmental Code and 

other national and international best practices. 

 

JCOMH also has nine functions of which one of them stipulates the establishment of a 

common Geographic Information System (GIS) repository platform on existing data.  

   

5.2.1.4 The Data Repository and its Technical Elements 

 

The two Coastal States have gathered as much data and information as possible in the 

region which was utilised for the joint submission to the UN. Following this, it was 

deemed necessary to have a central data repository with continuous updates and 

maintenance. It was therefore agreed that for the time being both countries act as focal 
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institutions keeping a mirror database until the central repository is established. A GIS 

platform will be the basis of the repository. For maritime boundaries, these conditions are 

met by the declarations of the coastal state in applying for recognition of its jurisdiction. 

The basic features are the points: these may be shoreline low water (or other datum) points, 

geographic features serving as points (headlands, islands, etc.), “turning points” for straight 

baseline constructions, end-points for a line, or corners for a polygon. After these elements 

are entered in the GIS database, attributes are applied which “label” the feature and 

provide background information on the nature of that feature. Finally, the GIS relate the 

feature (point, line or polygon) to neighboring features (coastline, similar features, 

different features, etc.).146 This one –stop-shop will add more flexibility in terms of data 

viewing and interpretation. Furthermore it will be advantageous for both countries to create 

web services that can be consumed by all users. As far as GIS software is concerned, the 

two Countries are operating on ArcGIS as well as Geocap147, which are proprietary off the 

shelf suites. It will be also worthwhile to explore open source software, for instance 

Quantum GIS (QGIS). This will at least facilitate viewing of raw data and map creation. 

The two sides agreed to prepare a data charter that will spell out; the 

confidentiality/proprietary nature, third party access and management of data. The nature 

of the database was also discussed and it was proposed to make a classification of the data 

into the following categories: oceanography, geological, geophysical, geochemical and 

geodetic. 

 

 

5.2.2 Other tools to being considered in complementing the Legal Framework 

  

 While there are a number of tools that are already in operation to support the legal regime 

in the JMA, there are a number of other ones which are being considered. Advancement in 

technology has also enabled the two countries to look closely at other techniques and 

concepts, including new ones. The focus here is the use of other tools in the process of 

managing activities in this zone. 

 

 
146 PROCEEDINGS OF THE INTERNATIONAL CONFERENCE ON TECHNICAL ASPECTS OF MARITIME 

BOUNDARY DELINEATION AND DELIMITATION (including UNCLOS Article 76 Issues), Held at the 

International Hydrographic Bureau, Monaco, 8-9 September 1999, viewed 3 September 2014 

<http://www.gmat.unsw.edu.au/ablos/ABLOS99Folder/ablos99proc.pdf> 
147 Geocap delivers high-quality graphics in both 2D and 3D, as well as in 3D-stereo. The flexibility and the wide range 

of functionality makes Geocap a powerful tool for work in exploration and production, hydrography, boundary 

calculations, and continental shelf mapping in accordance with United Nations Convention on the Law of the Sea 

(UNCLOS) article 76, viewed 10 October 2014. 

<http://www.geocap.no/content/software> 

http://www.gmat.unsw.edu.au/ablos/ABLOS99Folder/ablos99proc.pdf
http://www.geocap.no/content/software
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5.2.2.1 The Geodatabase 

 

The Centre for GIS in the Ministry of Land Use and Housing (MLUH) which provides a 

cost effective and reliable service to the nation and other stakeholders. Most of the outputs 

are visual and easy to obtain the desired queried information to make fast decision. It aims 

to facilitate the systematic and organized implementation of GIS in Seychelles, providing 

GIS related services and training, simplifying data transfer between agencies, users and 

applications, minimizing data redundancy, and ensuring suitably trained personnel are 

available to operate and manage the various components of the system. The embarked on 

a project about three years ago developing a fully functional geodatabase148 or geographic 

database. This relational database is the repository for various GIS layers nationwide and 

provides web services easily accessible through both proprietary and open source 

software. Traditionally, the Centre has been the repository for all land-based GIS data but 

in recent years this included marine data for maritime boundary delimitation purposes. 

Today a web GIS149 emanates from the geodatabase featuring land-based information. 

Additionally an area of the web GIS has been dedicated to illustrate certain work that has 

been done on the maritime domain. The system is constantly being updated and it is a 

priority to populate the maritime boundary GIS with more data. However, both 

Geodatabase and the web GIS were not conceived and designed to cater for maritime 

space delimitation and management. In this light it can be considered as a technology 

being proposed for the JMA.  The Web GIS does not and arguably will not be the central 

repository for the JMA. It will be ion the advantage of both Coastal States nonetheless to 

utilise the best practices and common grounds in this regard cannot be overlooked. 

Furthermore, making of existing systems will further reduce costs and delays. 

 

5.2.2.2 The JMA Website 

 

The JCOMH agreed that both Seychelles and Mauritius need to commence work on the 

concept for a common website. It is gratifying to note the wealth of information on the 

MTJA official website as far as the Malaysia – Thailand joint venture is concerned. It 

 
148 The geodatabase is the common data storage and management framework for ArcGIS. It combines "geo" (spatial 

data) with "database" (data repository) to create a central data repository for spatial data storage and management. It can be 

leveraged in desktop, server, or mobile environments and allows you to store GIS data in a central location for easy access 

and management. 

Environmental Systems Research Institute (ESRI), the Geodatabase, viewed 10 October 2014. 

<http://www.esri.com/software/arcgis/geodatabase> 
149 Seychelles Web GIS, Maritime Boundary, viewed 10 May 2014 

<http://www.webgis.gov.sc/map_maritime.phtml?config=maritime> [ 

http://www.esri.com/software/arcgis/geodatabase
http://www.webgis.gov.sc/map_maritime.phtml?config=maritime
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provides relevant information for potential operators and investors. A website can be 

considered as a ‘window’ for an institution which provides good publicity and visibility. 

In the day and age where technology plays an important role in our daily lives it will be 

therefore fitting to consider web technology for information and better service delivery. 

Trends in mobile devices have improved tremendously over time and users increasing 

moving to portable devices as opposed to a desktop computer. It will be very appropriate 

to consider using what is termed as Responsive Wed Design (RWD). RWD aims to have a 

single website that automatically scales to fit the screen of whatever device a patron is 

using. It automatically resizes the website to fit the screen size of whatever device is being 

used to view it.150 This is significant in terms of advertising the JMA. It will add more 

flexibility to the user irrespective of whether they are using a mobile desktop computer of 

a mobile. In other words the more versatile the website the better it is for both customers 

the DA which will eventually bear the task of seeking and advising potential operators.  

 

   

5.2.2.3 The JMA Spatial Data Infrastructure 

 

The Spatial Data Infrastructure (SDI) is an emerging concept of efficiently managing 

spatial data in the GIS realm. An SDI is a framework or system that facilitates the 

exchange and sharing of spatial data between people. It can be described as the underlying 

infrastructure, often in the form of policies, standards and access networks that allows data 

to be shared between and within organisations, states or countries. A marine cadastre has 

been recognised, in Australia as well as internationally, as a fundamental offshore dataset. 

Australia embarked on two year research project on marine cadastre which commenced in 

mid-2002 and was completed in July 2004. This project aimed to define the concept of a 

marine cadastre. It was funded by the Australian Research Council (ARC) and was 

supported by The Department of Natural Resources and Mines, Land Victoria and 

Geoscience Australia. The research focused on two issues. Firstly, the similarities and 

differences between the existing land cadastre and a future marine cadastre. Secondly, it 

looked at issues of 3D and 4D parcel definition, the application of uncertainty in maritime 

boundary delimitation and coastline definition, and the integration of uncertainty within a 

multi-dimensional cadastral object model. Following the success of the first ARC Marine 

 
150 Glassman, N, & Shen, P 2014, 'One Site Fits All: Responsive Web Design', Journal Of Electronic Resources In 

Medical Libraries, 11, 2, p. 80, Academic Search Complete, EBSCOhost, viewed 10 October 2014. 

<http://www.tandfonline.com.ezproxy.uow.edu.au/doi/pdf/10.1080/15424065.2014.908347> 

 

http://www.tandfonline.com.ezproxy.uow.edu.au/doi/pdf/10.1080/15424065.2014.908347
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Cadastre project a new ARC grant was awarded in July 2004 to run until July 2006 for a 

second project on ‘Addressing key scientific and policy issues for an Australian marine 

cadastre.151 

 

5.2.2.4 The Technical Atlas 

 

An atlas, in the geographic sense, can be simply described as a collection of maps.  

A technical atlas will be therefore considered as a document with greater in-depth details 

and accuracy. Scotland's Marine Atlas is an assessment of the condition of Scotland's seas, 

based on scientific evidence from data and analysis and supported by expert judgement.152  

 

“Through the Marine (Scotland) Act 2010 we have ensured a more integrated approach to 

planning for our seas. Marine plans will set out policies for sustainable development of the seas 

– protecting the environment and promoting economic growth, while also taking social and 

cultural considerations into account.” (Ministerial Forward), 2011, Richard Lockheed MSP 

Cabinet Secretary for Rural Affairs and the Environment 

 

 The Atlas is a highly detailed document which covers many areas from physical setting to 

public surveys to obtain their concerns on the status of their natural environment vis-à-vis 

activities taking place.  The key activities covered are; the cleanliness and safety of the 

environment, biodiversity and economic activities, which also include the production of 

oil and gas. In their deliberations, the Committee noted that the development of a 

Technical Atlas would be a mandatory document to market the JMA for exploration. It 

was agreed that the development of the document will be dependent on the development 

of the GIS database, but basic work can commence and later improve as more information 

becomes available. It was suggested that the services of consultants be sought through the 

assistance of friendly countries to develop the Technical Atlas. The Committee was 

informed that there are also specialised companies that are already in this line of business 

that can be consulted.  The Atlas will provide information about the geology and 

geological evolution of the JMA and showcase data coverage and quality that companies 

can use in their initial evaluation of the prospectively of the JMA. 

 
151 Strain, L, Rajabifard, A, & Williamson, I 2006, 'Marine administration and spatial data infrastructure', Marine 

Policy, 4, pp. 10 - 11, Academic OneFile, viewed 31 October 2014.  

<http://www.csdila.unimelb.edu.au/publication/journals/Marine%20Administration%20and%20Spatial%20Data%20In

frastructures.pdf> 
152 Scotland's Marine Atlas, viewed 11 November 2014 

<http://www.scotland.gov.uk/Publications/2011/03/16182005/0> 

 

http://www.csdila.unimelb.edu.au/publication/journals/Marine%20Administration%20and%20Spatial%20Data%20Infrastructures.pdf
http://www.csdila.unimelb.edu.au/publication/journals/Marine%20Administration%20and%20Spatial%20Data%20Infrastructures.pdf
http://www.scotland.gov.uk/Publications/2011/03/16182005/0
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6.0 Conclusion 

 

6.1 Summary 

 

The 1982 United Nations Convention on the Law of the Sea (UNCLOS) or the Laws of the 

Sea Convention (LOSC) is the most comprehensive attempt at creating a unified regime for 

governance of the rights of nations with respect to the world's oceans. It came into force on 

November 16, 1994, is an international treaty that provides a regulatory framework for the use 

of the world’s seas and oceans, inter alia, to ensure the conservation and equitable usage of 

resources and the marine environment and to ensure the protection and preservation of the 

living resources of the sea. UNCLOS also addresses such other matters as sovereignty, rights 

of usage in maritime zones, and navigational rights. As of January 10 2014, 166 States have 

ratified, acceded to, or succeeded to, UNCLOS. 

 

The two coastal States have concluded a bilateral agreement on the delimitation of the 

Exclusive Economic Zone (EEZ) boundary under the Agreement between the Government of 

the Republic of Mauritius and the Government of the Republic of Seychelles on the 

Delimitation of the Exclusive Economic Zone between the two States. The Agreement was 

signed on 29 July 2008 and entered into force on 19 November 2008. The Agreement 

establishes a delimitation line between the EEZ of Seychelles the EEZ of Mauritius 

respectively. 

 

In 2009 Seychelles and Mauritius made a joint submission to the CLCS. This covers an area of 

approximately 390,000 square kilometres. In 2011 the CLCS adopted the recommendations to 

both states for this extended shelf area and the Secretary General of the United Nations 

transmitted them to both countries. 

 

The Joint Management Area (JMA) lies between 5° to 15° south of the Equator in the South 

West Indian Ocean on the Mascarene Plateau. It borders the EEZ of Seychelles and Mauritius, 

as well as the seafloor area beyond nation jurisdiction known as the Area. Furthermore the 

water column above the JMA known as the high sea is also an area beyond national 

jurisdiction.  
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UNCLOS provides that a coastal State exercises over the continental shelf sovereign rights for 

the purpose of exploring it and exploiting its natural resources. In order to fully exercise their 

sovereign rights over the JMA, Seychelles and Mauritius have applied Article 77 with regards 

to the mineral, petroleum and other non-living resources of the seabed and subsoil of the 

continental shelf. This also includes living organisms belonging to sedentary species that are at 

the harvestable stage, either immobile on or under the seabed or are unable to move except in 

constant physical contact with the seabed or subsoil. 

 

Seychelles and Mauritius have used international law (correct original text) in order to build a 

strong legal framework to legislate its entitlement to exploration and exploitation of natural 

resources in the JMA. The two coastal States were guided by Article 83(1) of UNCLOS for the 

delimitation of the continental shelf between States with opposite or adjacent coasts shall be 

effected by agreement on the basis of international law, as referred to in Article 38 of the 

Statute of the International Court of Justice, in order to achieve an equitable solution.   

 

The two countries signed an Agreement on 29 July 2008 on the Delimitation of their EEZ. 

Both coastal states delimited the EEZ boundary equidistant line prior to the joint claim of the 

continental shelf beyond 200 nautical miles. This Agreement was deemed necessary to pave 

the way for further work to be carried out. An accurately defined EEZ boundary the between 

the two states and the EEZ boundaries abutting the high seas provides the basis for the 

delimitation of the extended continental shelf beyond 200 nautical miles. This delimitation 

procedure falls under Article 76 of UNCLOS, and the CLCS has three documents namely: 

Rules of Procedure, Modus Operandi as well as Scientific and Technical Guidelines. 

 

Furthermore the two coastal states agreed on the principles and modalities which will guide the 

work in the JMA by signing two Treaties. The First Treaty was for the Joint Exercise of 

Sovereign Rights over the Continental Shelf in the Mascarene Plateau Region. The 

significance of this Treaty is to clearly establish the geographical position of the JMA in 

relation to other national jurisdiction, which includes the EEZ of Seychelles and Mauritius, as 

well as the high seas and the Area, two zones beyond national jurisdiction. Both coastal states 

have national jurisdiction over the continental shelf within their EEZ. This demarcation is also 

highlights the level of cooperation between the two countries to have an equitable solution on 

the EEZ boundary limits. The Joint Zone is defined by four hundred and fifty three (453) fixed 

points, the coordinates of latitude and longitude referred to WGS84. 
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The Second Treaty was Concerning the Joint Management of the Continental Shelf in the 

Mascarene Plateau Region. The purpose of this Treaty is to manage activities in this zone. This 

is for the purpose of the exploration and exploitation of living and non-living resources in the 

JMA. Under the Second Treaty the two coastal States agreed that a three-tiered joint 

administrative structure consisting of a Ministerial Council (MC), a Joint Commission (JC) 

and a Designated Authority (DA), is established. The MC consists of an equal number of 

Ministers designated by the Contracting Parties, and its main role will be to consider any 

matter relating to the operation of this Treaty. All decisions of the MC have to be adopted by 

consensus. The role of the JC is to be engaged in the process of decision-making as well as 

certain technical work is concerned. Furthermore, a Technical Committee (TC) is also part of 

the whole process. The TC’s role is to provide guidance to the JC on a technical level. The JC 

consists of an equal number of commissioners appointed by the Contracting Parties. It will also 

establish policies and regulations relating to petroleum. In additional to that it will also extend 

this role to other natural resource activities in the JMA and shall oversee the work of the DA. 

Finally, the two coastal States agreed to have a DA. It will have juridical personality and such 

legal capacities under the law of the Contracting Parties as are necessary for the exercise of its 

powers and the performance of its functions. It will have the capacity to contract, to acquire 

and dispose of movable and Immovable property and to institute and be party to legal 

proceedings. Both Treaties were signed on 13 March 2012 and entered into force on 18 June 

2012, by the two heads of state. Various Codes and Agreements have been created the Second 

Treaty to manage activities in the JMA. 

 

Seychelles and Mauritius, under the Second Treaty have developed a number of Codes of 

Practice, as legal instruments to manage activities in the JMA. These Codes have been 

produced with the assistance from experts from the Commonwealth. The documents (Codes) 

for Seychelles and Mauritius are: the joint JMA Environmental Code of Practice 2013, 

(hereinafter referred to as the ‘Environmental Code’) (Draft), a Joint Petroleum Agreement 

(Draft), a Joint Offshore Petroleum Safety Code (Draft), a Joint Fiscal and Taxation 

(hereinafter referred to as the ‘Taxation Code’) and Desktop Seabed Mapping project (Draft). 

Additionally, a Penal Code and a Maritime Security Code (against piracy) will also form part 

of the regulatory instruments for the joint area.  

 

One of the most important documents produced by the two island nations is the Environmental 

Code. It relates to UNCLOS and other international best practices, as well as domestic laws of 

the two coastal States. The Environmental Code is the document aiming to essentially protect 
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the marine environment in the three jurisdictions namely: the JMA, the high seas and the Area. 

It also emphasise on the prevention of marine pollution and measures that have to be put in 

place to contain any pollution that could affect any of these areas of jurisdiction mentioned. 

 

 

Many countries worldwide have developed petroleum agreements either unilaterally or jointly. 

They may come under in different names but the purpose is the same. Seychelles and 

Mauritius has also developed Model Petroleum Agreement of the JMA. It looks at all the 

aspect of petroleum exploration and exploitation in the JMA. Reference is made to this 

Agreement where it will be utilised when issuing business contracts to potential operators and 

investors in the JMA. A detailed scheme for the protection of the environment, including 

EIAs, has been provided and the responsibility to safeguard the natural environment is the 

responsibility of the operator.  

 

The two coastal States developed a Joint Fiscal and Taxation Code Taxation. The purpose of 

this Code is to collect revenue on the exploration but especially exploiting of living and non-

living resources on the seabed and subsoil of the JMA.  

 

The Joint Offshore Petroleum Safety Code looks at all the safety aspects while handling 

petroleum activities on the high seas. It is a Code to provide for the safe, secure and 

sustainable exploitation of the petroleum resources of the JMA. 

 

Seychelles and Mauritius, under the Second Treaty, embarked on a Desktop Seabed Mapping 

project The Desktop study is a document that will allow the two coastal States to find out all 

work that has been conducted out over the years in terms of availability of data in the JMA and 

its vicinity.  This is vital because the marine environment of the JMA is however far from 

completely the understood. The quality of information is an often highly variable, leading to 

considerable uncertainty. Desktop study will also be utilised as another tool to support or 

complement the legal framework. 

 

 

Both countries see the need to explore other relevant work to be carried out in the JMA. For 

example a Penal Code needs to be developed to ensure enforcement in the area and other 

major topics, like fisheries and maritime security, have to be part of the management scheme 

of the JMA. Piracy is one activity that prompted the two countries to see how best maritime 

security can be applied in this zone and its vicinity. 
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Two case studies have been employed to highlight current practices in two different parts of 

the world. In the Gulf of Guinea, the JDZ between Nigeria and São Tomé and Príncipe 

highlighted cooperation between to African States. The JDZ deals with exploitation of both 

hydrocarbons and fishery resources within a shared EEZ. Both coastal states share benefits 

from this arrangement. Moreover, there is an SRA which is an Appendix to the Treaty. The 

Appendix defines the triangular SRA by three of geodetic coordinates, comprising of the 

seabed, subsoil and the superjacent waters thereof. Nigeria, throughout the duration of this 

Agreement, has the exclusive right to administer the SRA and exercise jurisdiction over it, 

including the right to exploit and develop its resources for its own benefit. São Tomé and 

Príncipe will also benefit from this arrangement through revenue collected under certain 

projects.  

 

 

The Joint Authority between Malaysia and is a unique and successful project regarding the 

cooperation of two neighbouring countries in exploitation of natural non-living resources of 

the sea-bed and subsoil in the overlapping area for a period of fifty years. Profit the outcome is 

sharing the equally. All of this came about due to overlapping claims from both states over 

straddling resources which prompted the Malaysia and Thailand to react. Furthermore the two 

coastal States agreed to the establishment of the MTJA, a body that will govern the 

management of petroleum activities in the JDA. Senegal and Bissau Guinea established the 

first joint development zone (JDZ) on the Atlantic coast of Africa through a bilateral 

Management and Cooperation Agreement. The Senegal/Guinea Bissau JDZ deals not only 

with mineral resources sharing, but also for living resources. 

 

The high seas is all parts of the sea that are not included in the exclusive economic zone, in the 

territorial sea or in the internal waters of a State, or in the archipelagic waters of an 

archipelagic State. The nature of the high seas is termed as property belonging to all states of 

the world. UNCLOS also makes provision for freedom of navigation, freedom of overflight, 

freedom to lay submarine cables and pipelines, freedom to construct artificial islands and other 

installations permitted under international law, freedom of fishing, and freedom of scientific 

research. This is to be enjoyed by all states including geographically disadvantaged and land-

locked states.  
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The Area is the seabed and ocean floor and subsoil thereof, beyond the limits of national 

jurisdiction and its resources are referred to as the common heritage to mankind. The ISA is 

based in Kingston, Jamaica and it is an autonomous international organization established 

under UNCLOS and the 1994 Agreement relating to the implementation of Part XI of 

UNCLOS. Article 82 had a close relationship to Article 76 during negotiations at the Third 

United Nations Conference on the Law of the Sea. Article 82 of UNCLOS provides that 

annual payment payments or contributions in kind are to be made by coastal States in respect 

of the exploitation of the non-living resources of the continental shelf beyond 200 nautical 

miles and payments are to be made to the ISA annually, after the first five years of production 

at that site. For the sixth year, the rate of payment or contribution shall be 1 per cent of the 

value or volume of production at the site. The rate shall increase by 1 per cent for twelve years 

and shall remain at 7 per cent thereafter. In this particular case both coastal States have to 

therefore consider payments and contributions with respect to the exploitation of the 

continental shelf beyond 200 nm. 

 

It has been agreed that is a need to protection marine biodiversity in areas beyond national 

jurisdiction. Marine conservation is also applicable to the high seas. It is the obligation of 

coastal States therefore to ensure that any activities in such area do not negatively affect the 

natural environment. The Environment Code developed by Seychelles and Mauritius is the 

legal framework that will address this issue. The Environmental Code targets the JMA but also 

it will be used to prevent or mitigate pollution straddling the ABNJ, for instance pollution 

occurring from an oil spill will inevitably impact the high seas.  

 

There is no restriction to fishing on the high seas and this has been provided for under 

UNCLOS. However, there is also a need to see how fisheries activities affect the JMA. For 

instance, bottom trawling is seen as a highly destructive type of fishing, which impacts the 

seabed and associated ecosystem negatively. Different institutions have reported on such 

method of fishing and have requested all States to apply best practices to alleviate this 

problem.  

 

 As far as the DA is concerned two proposed structures has been brought forth and this model 

could be adopted entirely of partially by Seychelles and Mauritius. At the moment the DA has 

not been set up yet. All activities in the JMA will have to go through the DA, consistent of 

experts from both countries. The proposed structures have been designed to be in conformity 
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with the Codes of Practice, the Agreements and any other future codes and/or agreements.  The 

structure is also flexible to cater for changes in the DA. 

 

 

The first proposed structure consists of five sections; the Environmental Section (including the 

implementation of the Environmental Code), the Safety, Search & Rescue Section and the 

Revenue Section (including the implementation of the Taxation Code). On top of that, other 

Codes of Practice will be discussed by further by the two countries.  

 

The second proposed structure consists of three sections; the Environmental Section, the 

Finance Section and the Security and Safety Section. Here a lot of emphasis is being applied to 

the Environmental Section and therefore different from the first proposed structure. All in all, 

the two structures have been designed in a simple manner allowing flexibility for future 

changes. Different countries in the world have adopted similar approaches even though the 

exact designs of their structure have not been publish. It is to be noted that this is a concept but 

the overall functionality of the DA is similar. 

 

  

The Seychelles – Mauritius DA has a number of powers and functions allowing it to deliver its 

duties in accordance with the Second Treaty. The DA shall have juridical personality and such 

legal capacities under the law of the Contracting Parties as are necessary for the exercise of its 

powers and the performance of its functions. It shall have the capacity to contract, to acquire 

and dispose of movable and immovable property and to institute and be party to legal 

proceedings.  

 

 

Having a DA and the necessary legal framework as part of current practices as far as managing 

activities on the continental shelf beyond 200 nm is concerned considered as part of best 

practices. The legal status of offshore petroleum installations however is crucial in defining 

how they ae affected by the different legal regimes and views in the world today. The JMA is 

an area where exploration and exploitation of hydrocarbon will be regarded as an important 

activity for Seychelles and Mauritius. The legal status of such installation may impact on the 

jurisdiction that states can exercise over offshore installations and it may affect the 

applicability of certain maritime law principles and rules to offshore installations. The 

argument is whether such setups are considered to be a ‘ship’ or an ‘installation’.  Furthermore 

the question is ‘do states consider a platform as a ship?’ Under international regulatory 
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framework is that there is no uniform rule for the legal treatment of offshore installations in 

international law.  

 

Search and Rescue at sea has been regarded as very important. Many conventions cover this. 

Secondly the question is how prepared countries are to apply search and rescue. In many case 

this is not done by one country alone but many countries do get involved. This is mainly due to 

lack of resources. Furthermore, it largely depends on the geographical extent. Search and 

rescue may cover a large area well beyond .the reach of a country. One solution being brought 

forward is for countries to cooperate regionally and bring resources together to this purpose. In 

the South West Indian Ocean regional we have seen the birth of regional centres with the 

capability to respond to search and rescue. This is supported by different international 

organisation and operates under established bodies mandated to implement the related 

conventions. 

 

Maritime piracy has existed for a long time and a threat to the JMA. Many authors have 

debated that maritime terrorism and piracy are two different issues and each has to be looked 

at on its own merit. Seychelles has suffered directly from piracy in the Western Indian Ocean 

and has seen nine of its nationals captured by Somali pirates on two different occasions. This 

highlights the severity of the problem and the DA has to play a key role in averting such 

incidents against operators in the JMA. Piracy is also a point of concern where the two coastal 

states have expressed to have a new legal framework for anti-piracy measure for operations 

within the JMA, as a code of practice.   

 

The 9/11 terrorist attack in 2001 prompted the world to look closely look at terrorism on the 

whole and developed several strategies as counter measure.  In the maritime domain even 

though terrorism has existed since a long time and there are several conventions that cover 

terrorist acts both on land and at sea. It has been seen that maritime piracy and maritime 

terrorism are related and they complement each other. The JMA therefore, being on accessible 

through high seas is a vulnerable to the terrorist activities as it is to piracy.  

 

Safety zones can be regarded as a buffer zone around an offshore installation. UNCLOS makes 

provisions for safety zones. All States have to ensure that such safety zones are respected by 

their vessels. With respect to the coastal state’s enforcement jurisdiction in waters above the 

continental shelf beyond 200 nm, the situation is even more difficult because these waters are 

part of the high seas. Several resolutions relating to the safety of offshore oil and gas 
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installations and safety of navigation have been adopted. This is to minimize risks of collisions 

of ships with offshore facilities. Another measure that can be used to avoid a catastrophe at sea 

is ship routing. Here the reference is made to the avoidance of a ships colliding to an oil 

platform in the JMA.  

 

The DA is also seen as body which can play several roles in order to facilitate the management 

of activities in the JMA. It can assist in further bringing the two island nations together to 

share the prosperity from natural resources. The DA is seen as the implementing body of the 

legal framework in the JMA. All the codes of practice developed under the Second Treaty will 

have to be implemented. This includes the protection of the natural environment, the mining of 

hydrocarbons and the tax and fiscal regime for the zone. Additionally it has to also implement 

safety at sea. The DA can act as a business promoter given the JMA needs to attract the 

appropriate investors. In the Seychelles – Mauritius Petroleum Agreement it is advocated that 

DA wishes to promote the development of petroleum exploration and exploitation and the 

Company wishes to cooperate with the DA by assisting it in the exploration for and production 

of petroleum resources. The institution is to enforce the legal framework for both Seychelles 

and Mauritius in the JMA. This includes all the codes of practice as well as the associated 

agreements have to be enforced. This also applies for new legal instruments the two coastal 

states will need to implement. Policing the JMA can be challenging and collaborative efforts 

should be sought. The DA has been mandated to act as a repository of all data and information 

pertaining to the JMA 

 

As far as the way forward is concerned, a series of points have been discussed. The Model 

petroleum Agreement has been used as a template to influence new codes of practice. A 

development plan, as seen under this Agreement, is important because it caters for a number of 

issues that will also be applicable under any new code, for instance the protection of the 

environment as well as a detailed layout for the work programme. There is provision for a 

TAC under the Petroleum Agreement. Members of the Committee will be appointed by the 

DA. The main tasks of the TAC is to monitor all Petroleum Operations carried out by the 

Company, review any proposed exploration work programme and budgets submitted by the 

Company, and to ensure that the accounting of expenditures and the maintenance of operating 

records among others. In the case of new codes the same formula may be applied. Such a 

committee is vital to ensure good governance of activities in the JMA and that prompt and 

appropriate corrective measures may be taken should any problem arise. Capital is an 

important component in the extractive industry. The fiscal regime for new activities in this 
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zone is probably one of the most important elements since without capital petroleum extraction 

can be difficult if not impossible.  

 

With the aim of fast tracking activities concerning the exploration of the JMA, the JC 

constituted a committee, as provided for under the Second Treaty. The Committee, in its first 

meeting was named JCOMH). It will be directly responsible to the JC, with the objectives to 

assist the JC in the discharge of its functions relating to the development of an extractive 

industry in the JMA, promote the adoption of an ecosystem approach in the management of 

marine resources and facilitates the establishment of a common GIS repository platform on 

existing data.  

   

The Centre for GIS in MLUH provides a cost effective and reliable service to the nation and 

other stakeholders in terms of spatial data management and sharing. This data is housed in a 

Geodatabase which serves various GIS layers. Initially, it targeted land-based activities but 

recently marine data has been added from both the public domain and certain data created by 

the two coastal stated but which is also publicly available. Additionally an area of the web GIS 

has been dedicated to illustrate certain work that has been done on the maritime domain. The 

system is constantly being updated and it is a priority to populate the maritime boundary GIS 

with more data. The Web GIS does not and arguably will not be the central repository or the 

JMA. However, best practices and common grounds in this regard cannot be overlooked. 

Furthermore, making of existing systems will further reduce costs and delays. 

 

 

Both Seychelles and Mauritius agreed to have a common website for the JMA. A website can 

be considered as a ‘window’ for an institution which provides good publicity and visibility. In 

the day and age where technology plays an important role in our daily lives it will be therefore 

fitting to consider web technology for information and better service delivery.  

 

 

The SDI is an emerging concept in the technological real to managing spatial data. An SDI is a 

framework or system that facilitates the exchange and sharing of spatial data between people. 

It can be described as the underlying infrastructure, often in the form of policies, standards and 

access networks that allows data to be shared between and within organisations, states or 

countries.  
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In their deliberations, the JCOMH noted that the development of a Technical Atlas would be a 

mandatory document to market the JMA for exploration. It was agreed that the development of 

the document will be dependent on the development of the GIS database, but basic work can 

commence and later improve as more information becomes available.  

 

An organisational structure will not always be perfect and such structure in a changing world 

will not be static. Given those uncertainties it is anticipated therefore that an adaptive approach 

will be used by the two coastal States to adjust both the legal regimes and the activities onsite. 

Should the need to implement and MSP arise in the JMA this may the two countries will have 

to assess its application and may either apply it under the Existing Environmental Code of 

Practice or have a new code altogether to address this. Adaptive measures can be applicable 

for the new additional legal frameworks, but it may also reshaping existing tools legal 

frameworks. 

 

 

6.1 Recommendations/Future Work 

 

Finally, it is recommended that this thesis is used as a guide and model for the JMA and also 

other maritime spaces being claimed by Seychelles which are still outstanding. Similarly, the 

findings can be utilised as a tool, in areas within Seychelles maritime jurisdictions for example 

the EEZ, as far as ocean governance is concerned. As for future work it is highly 

recommended that both coastal States keep abreast with new development in ocean affairs and 

law of the sea. This will allow both countries to make necessary adjustments where possible 

and at the same time bring on board new ideas and concepts which will be incorporated in the 

existing legal regimes and supporting technologies alike. 
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Figures: (Annexes) 

Annex I 

 

Map showing the Seychelles and Mauritius Exclusive Economic Zone boundary 

 

Source: Law of the Sea Bulletin No.69 

 

"The boundaries, maritime limits and names shown and the designations used on this map are for illustrative 

purposes only and do not imply official endorsement or acceptance by the United Nations." 
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Annex II 

 

Map showing the fixed points delineating the Seychelles – Mauritius Joint Zone. (Also referred to as the Joint 

Management Area), over the Continental Shelf on the Mascarene Plateau 

 

Source: Law of the Sea Bulletin No.79 

 

"The boundaries, maritime limits and names shown and the designations used on this map are for illustrative 

purposes only and do not imply official endorsement or acceptance by the United Nations." 
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Annex III 

 

 

Map showing the fixed points delineating the Seychelles – Mauritius Joint Management Area, over the 

Continental Shelf on the Mascarene Plateau 

 

Source: Law of the Sea Bulletin No.79 

 

"The boundaries, maritime limits and names shown and the designations used on this map are for illustrative 

purposes only and do not imply official endorsement or acceptance by the United Nations." 
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Annex IV 

 

 

 

 

 

Map showing indicative deep sea mineral deposits (Western Indian Ocean) 

 

Source: International Seabed Authority, Web GIS Application [http://www.mapserver.isa.org.jm/GIS/ Viewed 11 

September 2014] 

 

"The boundaries, maritime limits and names shown and the designations used on this map are for illustrative 

purposes only and do not imply official endorsement or acceptance by the United Nations." 

 

 

 

 

 



  109  

  

 

Annex V 

 

 

 

 

Map showing the Nigeria/São Tomé and Príncipe Joint Development Zone in the Gulf of Guinea 

 

 

Source:  Daniel, Tim; Lerer, David. "Nigeria-São Tomé & Príncipe [Report Number 4-10]." International 

Maritime Boundaries. The American Society of International Law. Brill Online, 2014. Reference: 

University of Wollongong. 10 December 2014, p.3648 

<http://referenceworks.brillonline.com/entries/international-maritime-boundaries/nigeria-sao tome 

andprincipe-report-number-4-10-IMBO_Book_4_20> 

 

 

"The boundaries, maritime limits and names shown and the designations used on this map are for illustrative 

purposes only and do not imply official endorsement or acceptance by the United Nations." 
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Annex VI 

 

 

 

 

 

 

Map showing the Nigeria/São Tomé and Príncipe Joint Development Zone in the Gulf of Guinea 

 

Source:  Park, Choon-ho. "Malaysia-Thailand (Gulf of Thailand Continental Shelf) (1979) [Report Number 5-13 

(2)]." International Maritime Boundaries. The American Society of International Law. Brill Online, 2014. 

Reference: University of Wollongong. Viewed 10 December 2014, p.1104 

<http://referenceworks.brillonline.com/entries/international-maritime-boundaries/malaysia-thailand-gulf-

of-thailand-continental-shelf-1979-report-number-5-13-2-IMBO_Book_5_20> 

 

"The boundaries, maritime limits and names shown and the designations used on this map are for illustrative 

purposes only and do not imply official endorsement or acceptance by the United Nations." 

 

 

 

 

 

 

 

 



  111  

  

Annex VII 

 

 

 

 

 

 

 

Map showing the Guinea Bissau/Senegal Joint Development Zone in the Gulf of Guinea 

 

Source:  Prescott, J.R. Victor. "Guinea-Bissau-Senegal (1993 and 1995) [Report Number 4-4 (4)&(5)]." 

International Maritime Boundaries. The American Society of International Law. Brill Online, 2014. 

Reference: University of Wollongong. Viewed 10 December 2014, p.2256 

<http://referenceworks.brillonline.com/entries/international-maritime-boundaries/guinea-bissau-senegal-

1993-and-1995-report-number-4-4-4-and-5-IMBO_Book_4_11> 

 

"The boundaries, maritime limits and names shown and the designations used on this map are for illustrative 

purposes only and do not imply official endorsement or acceptance by the United Nations." 
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ANNEX VIII 

 

 

 

 

 

Map showing the Joint Petroleum Development Zone (JPDZ) between Australia and Timor Leste. This is 

shown as ‘A’ in the Timor Gap area. 

 

Source: Source: Agreements, Treaties and Negotiated Settlements (ATNS) 

The Agreements, Treaties and Negotiated Settlements database is an online gateway to a wealth of information 

relating to agreements between indigenous people and others in Australia and overseas. 

<http://www.atns.net.au/objects/Timor.JPG> 

 

"The boundaries, maritime limits and names shown and the designations used on this map are for illustrative 

purposes only and do not imply official endorsement or acceptance by the United Nations." 

 

 

 

 

 

 

 

 

 

 

 

 

http://www.atns.net.au/objects/Timor.JPG
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ANNEX IX 

 

 

 

 

Map showing the Torres Strait Protected Zone (TSPZ) established under the Torres Strait Treaty and there 

jurisdiction lines for Australia and Papua New Guinea. 

 

"The boundaries, maritime limits and names shown and the designations used on this map are for illustrative 

purposes only and do not imply official endorsement or acceptance by the United Nations." 

 

Source: Integrating Traditional Ecological Knowledge and Fisheries Management in the Torres Strait, Australia: the 

Catalytic Role of Turtles and Dugong as Cultural Keystone Species. 

http://www.ecologyandsociety.org/vol17/iss4/art34/figure1.html 

 

 

 

 

 

 

http://www.ecologyandsociety.org/vol17/iss4/art34/figure1.html
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ANNEX X 

 

This Report makes the following key recommendations to the two Coastal States to further develop 

and build upon the results of the desktop study:  

 

• Creation of a centralised Global Information System (‘GIS’) project to support the 

management of the JMA  

It is recommended that a single GIS data system containing all the base spatial information for 

the JMA be created and shared/mirrored by the two Coastal States.  

 

• Development of the GIS data layers 

Building on this Report, data layers comprehensively covering all aspects of spatial 

information for the JMA should be generated and used to populate the single GIS data system.  

 

• Securing enhanced bathymetry for the area  

Openly available datasets lack the detailed resolution necessary to support the effective 

management of the JMA. The desktop study has revealed that a variety of modern bathymetric 

transects exist that have the potential to support the production of a high-resolution, verified, 

modern bathymetric map of the majority of the shallow water plateau region within the JMA, 

if these transects can be coupled with data rescue of the Soviet bathymetry.  

 

• Improving oceanographic cooperation for the area  

Enhancing cooperation with NOAA could enhance the position of the two Coastal States 

concerning oceanographic trends and information of the JMA. It is recommended also that the 

two Coastal States seek to maximise the opportunity to collaborate with other countries, 

including through the establishment of memoranda of understanding (‘MOUs’) concerning 

oceanographic studies and the exchange of data.  

 

• Creation of a ‘supervised’ marine landscape map for the area with comprehensive underlying 

descriptions 

The purpose of this project was to highlight key information and data sources that can be used 

to inform spatial mapping of the JMA. Further work is required to create an overall map with 

supporting descriptions that integrates into a JMA GIS system.  

 

• Identifying strategic information needs for the JMA  
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There are obvious inadequacies and gaps in spatial information. An exercise should be 

undertaken by the two Coastal States to define the priorities for the JMA and then prioritise 

these needs by reference to the joint objectives for the JMA and the need to effectively 

implement the ECC.  

 

• Filling in gaps in knowledge 

New information will need to be gathered for this purpose. With respect to larger information 

gaps, particularly concerning deep water areas and mineral and hydrocarbon potential and 

prospectivity, the two Coastal States should seek to obtain the required information by 

attaching conditions to surveys or exploration licences issued to private sector operator and 

securing the necessary data for the two Coastal States.  

 

• Implementing the Environmental Code of Conduct 

It is recommended that the two Coastal States focus attention on developing management 

protocols for areas of the JMA that will be required to sustainably manage future activities and 

fully implement the provisions of the ECC.  

 

Implementation of these recommendations would therefore enable spatial information to be used in an 

effective way to support current and future management of the JMA. 
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ANNEX XI 

 

 

 

Map showing the different Search and Rescue Regions as well as Search and Rescue Sub-regions in the South 

West Indian Ocean. 

 

"The boundaries, maritime limits and names shown and the designations used on this map are for illustrative 

purposes only and do not imply official endorsement or acceptance by the United Nations." 
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ANNEX XII 

 

CONSOLIDATED TO 30 JUNE 2014 

LAWS OF SEYCHELLES 

CHAPTER 158 

THE PENAL CODE 

[1st February 1955] 

Section 65 

Piracy 

a) Any person who commits any act of piracy within Seychelles or elsewhere is guilty of an 

offence and liable to imprisonment for 30 years and a fine of R1 million. 

b) Notwithstanding the provisions of section 6 and any other written law, the courts of Seychelles 

shall have jurisdiction to try an offence of piracy or an offence referred to under subsection (3) 

whether the offence is committed within the territory of Seychelles or outside the territory of 

Seychelles. 

c) Any person who attempts or conspires to commit, or incites, aids and abets, counsels or 

procures the commission of, an offence contrary to section 65(1) within Seychelles or 

elsewhere commits an offence and shall be liable to imprisonment for 30 years and a fine of 

R1 million. 

d) For the purposes of this section “piracy” includes- 

a. any illegal act of violence or detention, or any act of depredation, committed for private 

ends by the crew or the passengers of a private ship or a private aircraft and directed- 

e) on the high seas, against another ship or aircraft, or against persons or property on board such 

a ship or aircraft; 

f) (ii) against a ship, an aircraft, a person or property in a place outside the jurisdiction of any 

State; 

a. any act of voluntary participation in the operation of a ship or an aircraft with 

knowledge of facts making it a pirate ship or a pirate aircraft; or 

b. any act described in paragraph (a) or (b) which, except for the fact that it was 

committed within a maritime zone of Seychelles, would have been an act of piracy 

under either of those paragraphs. 

g) A ship or aircraft shall be considered a pirate ship or a pirate aircraft if- 

a. it has been used to commit any of the acts referred to in subsection (4) and remains 

under the control of the persons who committed those acts; or 

b. it is intended by the person in dominant control of it to be used for the purpose of 

committing any of the acts referred to in subsection (4). 

h) A ship or aircraft may retain its nationality although it has become a pirate ship or a pirate 

aircraft.  The retention or loss of nationality shall be determined by the law of the State from 

which such nationality was derived. 

i) Members of the Police and Defence Forces of Seychelles shall on the high seas, or may in any 

other place outside the jurisdiction of any State, seize a pirate ship or a pirate aircraft, or a ship 

or an aircraft taken by piracy and in the control of pirates, and arrest the persons and seize the 

property on board.  The Seychelles Court shall hear and determine the case against such 
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persons and order the action to be taken as regards the ships, aircraft or property seized, 

accordingly to the law. 

 

Section 65 amended by Act 5 of 2012 with effect from 6 August 2012 
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