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1 | P a g e  
 

INTRODUCTION 

 

 It is undisputed that the lack of a territorial access to the sea, and hence the need for transit 

transport, poses a special impediment …. both in financial and non-financial terms. Moreover, 

geographical remoteness and long distances to major markets, as it is the reality for many 

LLDCs, lead to high transport costs.  Given the geographical constraints, the …… Group of 

Landlocked Developing Countries face a tremendous development challenge. The additional 

transaction costs due to their landlockedness impair the international competitiveness of their 

firms and diminish the attractiveness of these countries as host for foreign direct investment 

(FDI). As a consequence, many LLDCs find themselves marginalized in the world economy 

and cut-off from the global flows of knowledge, capital and innovations.1  

Landlocked states are part of the global village. The quotation above explains their economic standing. 

Although totally surrounded by land and essentially “locked in” in the middle of their continents, 

landlocked states strive to continue to enjoy trade relations with other states beyond their continents. It is 

only through traversing through the territories of their transit and coastal neighbours that landlocked states 

are able to reach the sea and participate in global trade. 

 

Landlocked states’ lack of proximity to the sea results in prohibitive high financial expenditure incurred 

in transportation and logistics costs to reach global markets and resources. Hence the need to secure the 

shortest and most cost effective transit routes to the sea. The longer the route, the higher the costs to be 

incurred. Some landlocked states have to traverse two or more countries to gain access to the sea. Those 

without good relations with their immediate neighbours might have to turn to another neighbour, with an 

even further coastal line. Each landlocked state’s challenge is peculiar but the bottom line is, all 

landlocked states depend on their neighbours to grant them the necessary access to the sea, and this access 

is not guaranteed. The extent of rights and freedoms granted to them is entirely dependent on the empathy 

of their transit and coastal neighbours. There is an inherent imbalance of power, with coastal states 

yielding more power and landlocked states being more dependants than power players in the world 

oceans affairs. 

 
 

1 Statement by the Secretary-General of the United Nations Conference on Trade and Development (UNCTAD) at 
the Third Meeting of Trade Ministers of Landlocked Developing Countries held on 21 – 22 October 2009 at 
Ezulwini, Swaziland. 
<http://unohrlls.org/UserFiles/File/LLDC%20Documents/Ezulwini%20Meeting/Opening%20statement%20UNCTA
D.pdf> accessed 23-05-2016. 
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Landlocked states strive to gain access to global resources in line with the minimum standards as set out 

by the United Nations Convention on the Law of the Sea (UNCLOS III).2  Landlocked states 

acknowledge Article 69 of Part V, Part X and all other provisions in UNCLOS seeking to specifically 

address their plight in accessing the sea, as a compromise to their extensive demands over. UNCLOS lays 

a foundation through provisions which entitle landlocked states the rights to access to the sea by transit 

through coastal states, these rights are not absolute. It is a fact that securing a cost effective transit 

arrangement with minimum rights or freedoms of transit and access is highly dependent on diplomatic 

relations between the landlocked state and its transit or coastal neighbour.  

Landlocked states are continuously working towards securing favourable transit and access arrangements 

with their coastal neighbours. They remain at the mercy of their neighbours’ generosity, who have the 

prerogative to take “all measures necessary”3 to mitigate any possible detriment to their legitimate 

interests in the event that they grant transit and access rights to landlocked states. The reality is that 

landlocked states still face a great number of challenges in their quest for equitable and regular access to 

the sea. The objective of this paper is to highlight that although there is currently marked initiatives 

between landlocked states and their transit neighbours, landlocked states continue to be granted a chip of 

the iceberg compared to the extent of cooperation and rights which UNCLOS permits. UNCLOS 

emphasises cooperation at regional, sub-regional or bilateral levels. It does not prescribe penalties where 

there aren’t any cooperation arrangements in place between landlocked states and their coastal 

neighbours. Even where there is an arrangement in place UNCLOS does not insist that it needs to be 

equitable and that is a big hurdle. 

It cannot be denied that the high transportation costs faced by landlocked states have a bearing on their 

developmental level. However, the high transportation costs which often result from costly, non-

convenient transit routes are a facade underpinned by the issue of political will of transit neighbours. 

Transit states have full determination and take the final decision on transit routes to grant to landlocked 

states as well as administrative processes governing transit of landlocked states’ goods. UNCLOS permits 

 
 
2 United Nations Convention on the Law of the Sea ,( adopted 10 December 1982 at Montego Bay, entered into 

force 16 November 1994) 31363 UNTS Vol 1833 (UNCLOS). 

3 Article 125 (3) UNCLOS 
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transit and coastal states the right to afford special treatment to landlocked states goods in transit, 

however, whether or not special treatment is granted is entirely dependent on the transit state.  

Generally UNCLOS, which has attained near global ratification,4 subjects the enjoyment of the right of 

access to the sea of landlocked states to the good will of transit and coastal states. Landlocked states may 

enter into bilateral and multilateral agreements with transit and coastal states on such terms as the parties 

deem fit. The usage of non-obligatory words such as “freedom” and “may” therefore suggests that Part X 

is non-binding. If the parties fail to agree on terms there could in fact be no agreement entered into 

between landlocked states and their neighbouring transit and coastal states. If we assume that there on an 

operational level already exist some unwritten cooperation bilaterally between some landlocked states and 

their neighbours, without a Part X agreement, the disadvantage will be that landlocked states would 

probably have not insisted in adoption of the technical details of the cooperation under Part X of 

UNCLOS as point of departure. UNCLOS is good for setting out a minimum standard and the tone on 

which landlocked states enjoying good political relations with their neighbours can insist on at the bare 

minimum. Invariably all UNCLOS rights should be included in any agreement purporting to grant access 

to the sea. 

This paper argues that since coastal states are usually more economically advanced compared to 

landlocked states, they enjoy more political muscle and economic cloud over their landlocked neighbours 

and this has a great bearing on the extent of rights and freedoms that landlocked states may be granted by 

their transit and coastal state neighbours. Without sympathy of transit and coastal states, landlocked states 

right to access is only good on paper. In the event that a bilateral agreement is negotiated, landlocked 

states have no guarantee that they will be granted the full range of rights anticipated by UNCLOS. 

Political will and empathy are not a constant. They are always affected by a change in government 

leadership and policy, thus the uncertainty of the ability to exercise one’s rights at one’s own will casts 

doubt on whether landlocked states have any real rights to access the sea. It is yet to happen that a 

landlocked state seeks an advisory opinion on whether the right to execute an agreement is justiciable in 

the event a coastal state proves unwilling to engage in and conclude negotiations resulting in an 

agreement.  

 
 
4 168 state parties < http://www.un.org/depts/los/reference_files/chronological_lists_of_ratifications.htm> accessed 
07-11-2016 
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Although landlocked states have not relented in their efforts to conclude cooperation agreements and 

secure transit rights, they find that their relations have bred a dependency on their transit and coastal 

neighbours. Landlocked states are vulnerable to any turmoil or unrest their transit neighbours may 

experience. Landlocked states are not only dependant on political stability and will of their coastal 

neighbours, they remain dependent on their transit neighbours’ infrastructure and administrative 

processes, which might be lacking in some aspects and contribute to delay in transit for landlocked states. 

However, landlocked states and their transit neighbours seem to have found middle ground, through the 

United Nations Office of the High Representative for the Least Developed Countries, Landlocked 

Developing Countries and the Small Island Developing States (UN-OHRLLS) Almaty Programme which 

was adopted in 2003 to minimising the effect of dependency of landlocked states on their transit and 

coastal neighbours. 

 

The first Chapter will discuss the historical developments which led to the recognition of the right of the 

right of access and freedom of transit to the sea for landlocked states, with a view to highlight how 

landlocked states have been persistent and consistent in their demands. To show how, if at all, their 

participation in preceding diplomatic conferences leading upto UNCLOS III conference influenced the 

eventual formulation of UNCLOS provisions as we know them today. In addressing whether landlocked 

states still have a real need to have access to the sea, or the right has become a “nice to have” for 

landlocked states, discussions are be premised on the footing that UNCLOS is the basic law of the sea. 

Challenges faced by landlocked states are discussed alongside regional initiatives aimed at alleviating the 

burden faced by landlocked states.  

This paper’s scope is limited by its particular focus on African initiatives and framework which have 

elaborate and ambitious detail operationalising UNCLOS rights. Regional directives have advocated for 

more favourable consideration of the needs of landlocked states as encouraged by UNCLOS. Landlocked 

states have shown proactivity in implementing the regional framework, to secure arrangements which 

implement Articles 128 and 129 of UNCLOS which provide that free zones and port facilities may be 

exclusively dedicated landlocked states’ benefit. It is noted that although there is progress in granting 

transit, the over-riding political muscle of coastal states over landlocked states is still held in high regard. 
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The second half of this paper is entirely focused on the Walvis Bay Dry Port Lease Agreement 

(hereinafter referred to as “the Dry Port Agreement”) entered into between the Republics of Botswana 

and Namibia, who are neighbours. The Agreement took several years to negotiate. It has a specific scope 

and limited duration of sixty 60 years. Discussions of the Agreement aim to determine minimum 

adherence to UNCLOS noting that, although the Agreement is time bound, and could be considered to be 

of a short duration, this presents an opportunity for the governments of the Republics of Botswana and 

Namibia to return to the negotiating table, with a possibility to renew the agreement to have a larger 

scope, inclusive of more UNCLOS rights, or to execute more agreements focused on other specific 

UNCLOS permissions.  

 

For the Namibian government, the developmental and pecuniary benefits of this Agreement, are without 

doubt a boost in the economy; it will benefit from infrastructure development and annual rental paid by 

the Government of Botswana. For Botswana the Agreement presents a necessary alternative to the ports 

in the Republic of South Africa which have been heavily congested resulting in an increase in costs and 

delayed services. It remains noteworthy however that in Southern Africa none of the coastal states have 

granted their landlocked neighbours Article 69 rights, that is exploitation of living resources in the coastal 

neighbour’s exclusive economic zones although the SADC Protocol on Fisheries has the most liberal 

freedoms for landlocked states’ participation. Discussions on renewal of the lease include possible 

participation in the Namibian Exclusive Economic Zone (EEZ) as anticipated under Article 69 and SADC 

Protocol on Fisheries. 

In Africa cooperation agreements are still at infancy, therefore it is noteworthy that the region is working 

at standardising policies to ensure uniformity when cooperation transit arrangements are made binding 

between landlocked and coastal states. This is the first step to mitigating against the overwhelming and 

overriding political powers of coastal states overriding transit and access rights by landlocked states. 

 

Definition of a Landlocked State 

Article 124 (1) (a) of the United Nations Convention on the Law of Sea (UNCLOS) defines a landlocked 

state as a state which has no sea coast. The same definition is found in Article 1 (a) of the Convention on 
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Transit Trade of Landlocked States.5 The definition of landlocked states does not seem to be in dispute, 

but it remains necessary to be defined in order to ensure that their peculiarities are recognised. Although 

the Organisation of African Unity/African (OAU/AU) Union in all submissions at diplomatic conferences 

referred to landlocked states as defined by UNCLOS, the 2050 African Maritime Initiative refers to 

landlocked states as “landly-connected” states. However, this type of reference to landlocked states is not 

found in any other OAU/AU document, which could mean that by referring to them as “landly-connected 

states” does not indicate that there is a distinctive value to the definition of a landlocked state in Africa. 

 

Landlocked states are geographically dispersed across all continents, obviously they occupy the mid 

region of continents and constitute one fifth of the world’s nations.6 They have been described7 as also 

falling under the category of geographically disadvantaged states.8 Landlocked states were formed 

following three historical events, being, the end of the First World War, the end of colonisation and the 

collapse and split of the Soviet Union.9 In the case of Africa’s landlocked states, colonisation came with 

the drawing of borders making some territories totally surrounded by other states. Most of the African 

states have retained these colonial boarder lines.  

 

Although historically landlocked states used to group themselves with other geographically disadvantaged 

states, they have never relented in seeking to distinguish themselves from the larger and varied 

‘geographically disadvantaged’ group of states. These geographically disadvantaged states ranged from 

states which inter alia have:an extremely small coast line, not worthy of economic activity or trade;10 

restricted continental shelf; restricted exclusive economic or fisheries zone; limited resources potential in 

the exclusive economic or fisheries zone; isolated location; lack of economic zone; zone locked and shelf 

 
 
5 United Nations Convention on Transit Trade of Land-locked States (adopted 8th July 1965 New York, entry into 
force 9th June 1967) 8641 UNTS Vol 597, p 3. 

6 Samuel Pyeatt Menefee “ “The Oar of Odysseus”: Landlocked and “Geographically Disadvantaged” States in 
Historical Perspective” California West International Law Journal  Vol 23 (1992 – 1993) 4 < http://heinonline.org> 
accessed 01.08.2016 

7 Kishor Uprety, The Transit Regime for Landlocked States (Washington D.C: The World Bank, 2006), 5 

8 Some examples include Democratic Republic of Congo, Iraq and Kazhakhastan.  

9 Petros Sioussourras “The Formation of Cusomary Rights in the International Law of the Sea: the case of 
Landlocked States” 54 Revue Hellenique de Droit International 299 (2001). 301 < http://heinonline.org > accessed 

01.08.2016 

10 Uprety, The Transit Regime for Landlocked States.5 
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locked status; and heavily dependent on the exploitation of living resources in economic  or fisheries 

zones of neighbouring states for nutritional needs.11 

 

Some scholars have argued that there is a further distinction between enclaves and landlocked states 

raising the distinction that enclaves are states which are totally surrounded by the territory fof only one 

other state, such as the Kingdom of Lesotho (which is surrounded whole by the Republic of South 

Africa), while landlocked states in the strict sense have boundaries that touch upon several other states.12 

Although this is hardly a significant detail in the global definition, the distinction between the dynamics 

of ‘landlocked-ness’ of a state helps as far as appreciating the transit challenges encountered by the 

different types of landlocked states in attempt to gain access to the sea,. However, it can be concluded 

that, by adopting the UNCLOS definition of landlocked states, enclaves are landlocked states as they have 

no sea coast.  

 

All definitions considered, the Republic of Botswana is a landlocked state as it shares boarders with the 

Republic of South Africa in the south and south east, the Republic of Namibia in the East, the Republic of 

Zimbabwe in the North and the Republic of Zambia in the north east, as shown in the map below. All 

countries in the southern African region are party to UNCLOS. In this paper “transit state” is used to refer 

strictly to a neighbouring state which a landlocked state traverses but does not necessarily have a coastal 

line, while “coastal state” means a transit state which has a coastal line. 

 
 
11 Samuel Pyeatt Menefee “ “The Oar of Odysseus”: Landlocked and “Geographically Disadvantaged” States in 

Historical Perspective” 10 

12 Upretty, The Transit Regime for Landlocked States. 5 
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PART 1 

 

CHAPTER 1: DEVELOPMENT OF THE FREEDOM OF TRANSIT AND RIGHT TO ACCESS 

THE SEA FOR LANDLOCKED STATES 

 

History has shown that as far back as the 11th century, coastal territories in Europe granted landlocked 

states access to the sea,13 although by then landlocked states hadn’t raised the issue as a “right” inherent to 

them by virtue of being states. It was only after World War 1 following the fall of the Austro-Hungarian 

Empire when borders were repositioned thereby creating landlocked states, and the right of landlocked 

states to fly a flag in the sea became an issue of discussion and was eventually recognised.14  

 

The Convention of the League of Nations15 at Article 23 (e) crystallised what was already an old rule of 

international law of freedom of the high seas.16 The Article expressed commitment to ensuring freedom of 

communication, transit and equal trade treatment for all members of the League of Nations. Article 23 (e) 

gave birth to the Barcelona Statute, Convention and Declaration.17 Articles 3 and 4 of the Barcelona 

Statute called for free transit and equal treatment notwithstanding: nationality of persons, the flag of 

vessels, the place of origin, departure, entry, exit or destination, or on any circumstances relating to the 

ownership of goods or of vessels. The objective of which was aimed at encouraging international trade. 18 

 

Its first shortcoming is the fact that it is limited in scope as it concerned itself with transit by rail or 

waterway routes as the only transit avenues for trade purposes. Although neither Article 23 (e) of the 

Covenant of the League of nations nor Barcelona Statute specifically made mention of landlocked states, 

the general terms in which the Barcelona Statute is drafted can be assumed to be applicable and inclusive 

 
 
13 Helmut Tuerk “The Landlocked States and the Law of the Sea” 40 Revue Belge De Droit International 91 (2007) 

93. 

14 Tuerk “The Landlocked State and the Law of the Sea” 94. 

15 Covenant of the League of Nations. Entered into force on 10 January 1920 < 
https://treaties.un.org/doc/source/covenant.pdf> 

16 Petros Sioussourras “The Formation of Customary Rights in the International Law of the Sea: the case of 
Landlocked States” 302. 

17 The Convention and Statute on freedom of Transit (adopted 20th April 1921, entered into force  31 October 1922) 

171 LNTS Vol 7, p11. 

18 Uprety The Transit Regime for Landlocked States 49. 
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of all state parties without distinction, as it referred to members without distinction. The Protocol of the 

Barcelona Statute was accompanied by a “Declaration Recognizing the Right to a Flag of States having 

no Sea-coast” which called for states to specifically declare that the same treatment shall be extended to 

landlocked states. It read, 

  

[T]he undersigned, duly authorized for the purpose, declare that the States which they represent 

recognize the flag flown by the vessels of any State having no sea-coast which are registered at 

someone specified place situated in its territory; such place shall serve as the port of registry of 

such vessels. 

 

The Declaration was not widely ratified.19 The choice to have a declaration seems to have been deliberate. 

It has been said that the choice to have a Declaration as an outcome for the Barcelona Conference, instead 

of a convention, was due to the fact that the Conference was of the view that they were simply endorsing 

what is recognised as an already established international law principle.20 A declaration, unlike a 

convention, statute and protocol lacks enforceability. In fact a declaration is a voluntary expression and 

will have the same effect even if made unilaterally, therefore it remains that states will not feel compelled 

to sign or do anything beyond signing a declaration to show their support for the declaration. However it 

is significant that there was this Declaration as an indication of the need for coastal states to express 

recognition of landlocked states handicap which can only be rectified by positive steps of coastal states.21 

 

The Declaration must however be hailed for essentially crystallising the principle of freedom of the high 

seas and the right to fly one’s own flag. This can be considered the first real milestone for landlocked 

states in their quest to access the sea. In Southern Africa, the Declaration enjoyed accession by a few 

landlocked states, being the Kingdom of Lesotho, the Republics of Swaziland and Zimbabwe. 

 
 
19 Tuerk “The Landlocked State and the Law of the Sea” 95. 

20  Ibid 94. 

21 There are two possibilities to explain why the Barcelona Declaration was not widely ratified. Firstly the states 
parties could have been of the view that, whether or not they signed the Barcelona Declaration, its provisions were 
thought not to be in doubt under international law and as a result could be issued unilaterally at any later date for the 
avoidance of doubt. The second possibility is that since landlocked states also enjoy sovereignty and it was not in 
doubt that they had the right of innocent passage and freedom of navigation of the high seas as captured in the 
Statute/ Convention landlocked states did not need a legally binding instrument to assure them of their rights under 
customary law. 
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The right of transit was later confirmed in Article V22 of the General Agreement on Tariffs and Trade 

(GATT),23 being the first agreement of what later became the World Trade Organisation24 which was 

formed to liberalise and regulate access to trade. The GATT has been criticised for failing to specifically 

make reference to landlocked countries25 although it extended the right of transit to over-land 

transportation. 

 
 
22 GATT Article V - Freedom of Transit  

1. Goods (including baggage), and also vessels and other means of transport, shall be deemed to be in transit 
across the territory of a contracting party when the passage across such territory, with or without 
transshipment, warehousing, breaking bulk, or change in the mode of transport, is only a portion of a 
complete journey beginning and terminating beyond the frontier of the contracting party across whose 

territory the traffic passes. Traffic of this nature is termed in this article “traffic in transit”.  

2. There shall be freedom of transit through the territory of each contracting party, via the routes most 
convenient for international transit, for traffic in transit to or from the territory of other contracting parties. 
No distinction shall be made which is based on the flag of vessels, the place of origin, departure, entry, exit 
or destination, or on any circumstances relating to the ownership of goods, of vessels or of other means of 
transport.  

3. [……]such traffic coming from or going to the territory of other contracting parties shall not be subject to 
any unnecessary delays or restrictions and shall be exempt from customs duties and from all transit duties 
or other charges imposed in respect of transit, except charges for transportation or those commensurate with 
administrative expenses entailed by transit or with the cost of services rendered.  

4. All charges and regulations imposed by contracting parties on traffic in transit to or from the territories of 
other contracting parties shall be reasonable, having regard to the conditions of the traffic.  

5. With respect to all charges, regulations and formalities in connection with transit, each contracting party 
shall accord to traffic in transit to or from the territory of any other contracting party treatment no less 

favourable than the treatment accorded to traffic in transit to or from any third country. 

6. Each contracting party shall accord to products which have been in transit through the territory of any other 
contracting party treatment no less favourable than that which would have been accorded to such products 
had they been transported from their place of origin to their destination without going through the territory 
of such other contracting party. Any contracting party shall, however, be free to maintain its requirements 
of direct consignment existing on the date of this Agreement, in respect of any goods in regard to which 
such direct consignment is a requisite condition of eligibility for entry of the goods at preferential rates of 
duty or has relation to the contracting party's prescribed method of valuation for duty purposes.  

7. [……..] 

23 The GATT entered into force on 1st January 1948, it was later incorporated into the GATT 1994 without 
amendment to Article V. The GATT 1947 has 128 members< 
https://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_01_e.htm#lig> accessed  01-09-2016 

24WTO was only established on 1st January 1995. It has 164 state parties 

<https://www.wto.org/english/thewto_e/thewto_e.htm>  accessed 01-09-2016 

25 Tuerk “The Landlocked State and the Law of the Sea” 95; Uprety The Transit regime for Landlocked States 58. 
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At the eleventh (11th) United Nations General Assembly meeting, Resolution 1105 (XI) of 21st February 

1957 was passed acceding to the request by landlocked states to include the consideration of the issue of 

free access to the sea by landlocked states.26 By the eve of the First United Nations Conference on the 

Law of the Sea held in Geneva in 1958, landlocked states had already grouped themselves27 at the 

initiation of Switzerland, and convened a preliminary conference specifically to discuss maritime issues 

akin to landlocked states. Switzerland’s initiative was prompted by the fact that the draft articles of the 

1958 Convention made no mention of landlocked states, hence giving an indication that the International 

Law Commission possibly lacked an understanding on landlocked states interests and position on 

maritime issues as far as they concerned non-coastal states.28 

 

 

 

1. UNCLOS I 

 

Landlocked states tabled a document titled a Memorandum Submitted by the Preliminary Conference of 

Landlocked states29  (hereinafter “The Memorandum”) which has been described as the Magna Carta of 

landlocked states.30 This Memorandum was the outcome document from the Conference of Landlocked 

states. The Memorandum proposed seven principles31 for consideration by the Fifth Committee with a 

 
 
26Extract from the Official Records of the United Nations Conference on the Law of The Sea, Volume II (658th 
Plenary Meeting, 21st February 1957)  
<http://legal.un.org/diplomaticconferences/lawofthesea1958/docs/english/vol_II/5_RESOLUTION_Plenary_Mtgs_v

ol_II_e.pdf> para 3. 

27 Lucius Caflisch “What is a Geographically Disadvantaged State” Ocean Development and International Law, 
Vol. 18, Issue 6 (1987) <http://heinonline.org> footnote 23 at pg 660. 

28 Tuerk “The Landlocked State and the Law of the Sea” 96. 

29 Principles Enunciated By The Preliminary Conference Of Land-Locked States UNCLOS I Official Records Vol II 
(Question of free Access to the Sea of Land-locked Countries) 78-79 citing A/CONF.13/C.5/L.1, Annex 7 
<http://legal.un.org/diplomaticconferences/lawofthesea-1958/vol/english/5th_Cttee_vol_VII_e.pdf> accessed 09-09-
2016. 

30 P. Sioussouras “Custom in the International Law of the Sea: Land-locked states”. 306 

31 The Principles as originally submitted were: 

i. Right of free access to the Sea 
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view to have them included in an outcome convention. The Fifth Committee, unlike the other committees 

did not have the benefit of receiving draft articles from the International Law Commission (ILC)32 it 

rather focused its work on drafts submitted by participants.  

 

 
 

The right of each landlocked state of free access to the sea derives from the fundamental principle 
of freedom of the high seas. 

ii. Right to fly a maritime flag 

Each landlocked state enjoys, while on a footing of complete equal treatment with the maritime 
state, the right to fly its flag on its vessels which are duly registered in a specific place on their 

territory. 

iii. Right of navigation 

The vessels flying the flag of a landlocked state enjoy, on the high seas, a regime which is 
identical to the one that is enjoyed by vessels of maritime countries; in territorial and on one that is 
enjoyed by the vessels flying the flag of maritime states, other than the territorial state. 

iv. Regime to be applied in ports 

Each landlocked states is entitled to the most favoured treatment and should under no 
circumstances receive a treatment less favourable than the one accorded to the vessels of the 
maritime state as regards access to the latter’s maritime ports, use of these ports and facilities of 
any kind that are usually accorded. 

v. Right of free transit 

The transit of persons and goods from a landlocked country towards the sea and vice versa by all 
means of transportation and communication must be freely accorded, subject to existing special 
arrangements and conventions. The transit shall not be subject to any customs duty or specific 

charges or taxes except for charges levied for specific services rendered. 

vi. Rights of states of transit 

The State of transit, while maintaining full jurisdiction over the means of communication and 
everything related to the facilities accorded, shall have the right to take all indispensable measures 
to ensure to ensure that the right of free access to the sea shall in no way infringe on its legitimate 
interests of any kind, especially with regard to the security and public health. 

vii. Existing and future agreements 

The provisions codifying the principles which govern the right of free access to the sea of the 
landlocked state shall in no way abrogate existing agreements between two or more contracting 
parties concerning the problems which will be the object of the codification envisaged, nor shall 
they raise an obstacle as regards the conclusion of such agreements in the future, provided that the 
latter do not establish a regime which is less favourable than or opposed to the above-mentioned 
provisions. 

32 Uprety “Right of Access to the Sea of Land-Locked States; Retrospect and Prospect for Development” Journal of 
International Legal Studies Vol 1: 21 (1995). 31 <http://heinonline.org> accessed 01-08-2016. 
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The Fifth committee initially considered two versions of proposed text: the Asia- African text and the 

Italy, Netherlands and United Kingdom text.33 On discussion of the first text in support of the 

Memorandum, majority of transit states were unanimous in their rejection of the first (right of free access) 

and fifth Principles (right of free transit) as they did not consider them to be established principles of 

international law34 although these were the most important principles of the Memorandum.35 Transit states 

acknowledged the second (the right to fly a maritime flag) and third (right of navigation) principles as 

accepted principles of international law.36 The second text (the Italy, Netherlands and UK draft), which 

was the alternative to the Memorandum, showed reluctance in recognition of landlocked states’ rights. It 

proposed that the Convention should either take the position that all states essentially have no access to 

the sea, including coastal states. In the alternative, it proposed that the Conference could adopt a non-

binding resolution on LLS’ free access to the sea.37 

The discussions at the Fifth Committee were centred on one fundamental question; whether the right of 

access must be considered a general rule of international law that applies independent of all agreements or 

whether it constitutes a strictly conventional right, subordinate to bilateral agreements.38 According to 

Uprety, most transit states at the Conference did not challenge the principle of free access to the sea for 

landlocked states but rather were of the view that the principle of territorial sovereignty of transit states 

carried more weight to it.39 This essentially meant that transit by landlocked states through its transit or 

coastal neighbour was considered a sovereign prerogative of the transit or coastal state. The right to 

traverse can either be granted or denied. This decision is taken at the behest of the transit neighbour and 

such decision would be unquestionable as it is a sovereign act of a state. It is undeniable that even in 

modern day interstates relations, the principle of state sovereignty remains the very principle on which 

 
 
33 Uprety, The Transit Regime for Landlocked States 62. 

34 Uprety “Access to the Sea of Land-Locked States”  33. 

35 Sioussouras “Custom in the International Law of the Sea” 306. 

36 Uprety “Access to the Sea of Land-Locked States” 33. 

37 Uprety The Transit Regime for Landlocked States 63, UN Official Records, Vol II Doc. A/CONF.13/C.5/L.7 pg 
80. 

38 Uprety The Transit Regime for Landlocked States 64. 

39 Uprety The Transit Regime for Landlocked States 63. 
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diplomatic relations between states are formulated. Therefore it is sacred and its overriding value cannot 

be underestimated.40  

 

Following several modifications and re-amendments to the proposed wording of the principles41 the 

Committee decided to adopt the Swiss amendment text, which as a compromise required landlocked 

states to grant reciprocal rights of transit as shall be granted to them by transit neighbours, and transit was 

to be within the confines of existing international conventions; thus keeping the scope of rights within 

limits predefined by previous conventions such as the Barcelona Convention. 

 

The Principles of the Memorandum had an influence on the wording of Article 3 of the High Seas 

Convention. Article 3 provides that states having no sea-coast “should have free access to the sea”. This 

Article, by using the word “should” has been described as merely expressing a moral duty of coastal 

states to recognise that landlocked states can have access to the sea, but it did not carry the weight of an 

obligation compelling coastal states to actively seek to ensure that this access is guaranteed for landlocked 

states. Article 3 only goes as far as suggesting a moral duty to “enter negotiations in good faith” and 

nothing further.42  

 

The end result of the Conference was essentially a recognition of the possibility of access by landlocked 

states, which was not a fully satisfactory outcome for landlocked states43 because coastal state superiority 

as the main beneficiaries of the oceans prevailed. Some scholars have argued that landlocked states were 

short-sighted in their negotiation of these principles due to the fact that landlocked states were not fully 

aware of the importance of maritime resources at that time therefore oblivious to the spirit of the 

Convention of the High Seas.44   

 

 
 
40 Uprety The Transit Regime for Landlocked States 65. 

41 The various versions of amendments as deliberated over by the Fifth Committee are all fully captured in U.N. 
Document A/CONF.13/43. 

42 Sioussouras “Custom in the International Law of the Sea” 307. 

43 Uprety The Transit Regime for Landlocked States 34. 

44 Tuerk “The Landlocked States and the Law of the Sea” 97. 
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2. THE NEW YORK CONVENTION 

 

At the New York Conference, delegates considered the critical issue of “whether free access was a natural 

right of states without borders or whether its duty was merely to solve the technical problems of transit 

transport of these states”.45 The New York Convention46 based the right of free access to the sea on 

economic principles rather than general principles of International law,47 hence the Preamble highlights 

the promotion of international trade. In addition Principle IV making particular reference to economic 

development.  

  

The greatest achievement of the Conference was the adoption of the amended 1958 principles of the 

Memorandum, into the eight principles of the preamble of the New York Convention. The Convention’s 

preamble also reiterates the UN Resolution 1105 (XI), Article 3 of the High Seas as well as aspects of the 

Barcelona Declaration. It is an all-encompassing convention. The Principles48 were amended to address 

 
 
45 Uprety “Access to the Sea of Land-locked States” 38. 

46 Convention on Transit Trade of Landlocked States (adopted 8th July 1965 New York. Entered into force 9th June 

1967) 8641  UNTS Vol. 597 p.3.  

47 Uprety “Access to the Sea of Land-locked States” 38. 

48 The eight Principles as captured in the are: 

i. The recognition of the right of each landlocked State to free access to the sea is an essential principle for 
the expansion of international trade and economic development. 

ii. In territorial and on internal waters, vessels flying the flag of landlocked countries have identical rights and 
enjoy treatment identical to that enjoyed by vessels flying the flag of coastal States other than the territorial 

State. 

iii. In order to enjoy the freedom of the seas on equal terms with coastal States, States having no sea coast 
should have free access to the sea. To this end, States situated between the sea and a State having no sea 
coast shall, by common agreement with the latter, and in conformity with existing international 
conventions, accord to ships flying the flag of that State treatment equal to treatment accorded to that 
accorded their own ships or to the ships of any other State as regards access to sea ports and the use of such 

ports. 

iv. In order to promote fully the economic development of the landlocked countries, the said countries should 
be afforded by all States, on the basis of reciprocity, free and unrestricted transit in such a manner that they 
have free access to regional and international trade in all circumstances and for every type of goods. Goods 
in transit should not be subject to any customs duty. Means of transport in transit should not be subject to 
special taxes or charges higher than those levied for the use of means of transport of the transit country. 

v. The State of transit, while maintaining full sovereignty over its territory, shall have the right to take all 
indispensable measure to ensure that the exercise of the right of free and unrestricted transit shall in no way 
infringe its legitimate interests of any kind. 
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issues concerning trade which were of concern to landlocked states. Principle VI advocated for a 

universal approach to solving particular problems faced by landlocked states. Principle VII provided that 

landlocked states should be permitted facilities and special rights in order to mitigate49 their special 

geographical position and excluded these efforts from operation of the Most Favoured Nation principle. 

Scholars have, however, described insertion of the Principles in the preamble as a reduced value of the 

principles as landlocked states had hoped that they would be adopted as the main articles of the 

convention50 as a means to ensure their recognition and enforceability. 

 

The Convention has been described as the only convention that actually addresses specific challenges 

faced by landlocked states51 albeit on the basis of reciprocity,52 for which it has been heavily criticised as 

being paradoxical53 since coastal states do not necessarily require transit rights over landlocked countries 

to have access to the sea. The participants at the New York Convention probably wanted to uphold an 

already agreed upon principle under the High Seas Convention. The reciprocity principle assumes that 

landlocked states have something to offer to coastal states in barter of the freedom to transit. The question 

is, if coastal states insisted on reciprocity, when it comes to implementation, what exactly can landlocked 

states offer which coastal states would find equally compensatory of traversing their sovereign land. 

 

Landlocked states wanted a self-executing Convention with a legally binding effect as an outcome of the 

New York Conference; explicitly stating the balance of rights and corresponding duties of transit and 

 
 

vi. In order to accelerate the evolution of a universal approach to the solution of the special and particular 
problems of trade and development of landlocked countries in the different geographical areas, the 

conclusion of regional and other international agreements  in this regard should be encouraged by all States. 

vii. The facilities and special rights accorded to landlocked countries in view of their special geographical 
position are excluded from the operation of the most favoured nation clause. 

viii. The principles which govern the right of free access to the sea of the landlocked State shall in no way 
abrogate existing agreements between two or more contracting parties concerning the problems, nor shall 
they raise an obstacle as regards the conclusion of such agreements in the future, provided that the latter do 
not establish a regime which is less favourable than or opposed to the above-mentioned provisions. 

49 Uprety The Transit Regime for Landlocked States 68 

50 Uprety “Access to the Sea of Land-Locked States” 40. 

51 Ibid 34. 

52 See Principle IV . 

53 Ibid Tuerk 98, Uprety The Transit Regime for Landlocked States 69. 
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coastal states. Coastal and transit states greatly opposed this proposed outcome,54 most contended that the 

repetition of provisions from past or older treaties and declarations did not necessarily crystallise these 

provisions into rules of international law.55  Essentially they refused to accept the provisions of the New 

York Convention as codification of existing customary international law. 

 

A notable weakness of the New York Convention is its lack of universal ratification. It currently has 43 

signatories and unfortunately to date the Republic of Botswana is not party to the Convention. Most the 

Convention’s coastal state parties are not transit states in the sense that they do not have neighbours to 

grant transit rights to.56 This results in minimal implementation. The Convention required membership of 

coastal states which share borders with landlocked states. 

 

3. UNCLOS III 

 

The Conference of UNCLOS III was the largest diplomatic conference convened in the history of Law of 

the Sea.57 The International Law Commission was once again, not tasked with producing a draft text for 

the Third Conference on Law of the Sea notwithstanding the fact that the Seabed Committee, which had 

been tasked by the General Assembly58 to attend to the preparatory work of the Conference had failed to 

produce a single negotiating text.59 The main difference between UNCLOS III and UNCLOS I was that 

the latter Conference proceeded with a view to codify and endorse principles and custom as customary 

international law of the sea; while at UNCLOS III the objective as mandated by the general assembly was 

to create a new regime modifying the customary international law of the sea.60 This meant balancing lot 

 
 
54 Sioussouras “Custom in the International Law of the Sea” 308. 

55 Uprety The Transit Regime for Landlocked States 70. 

56 Tuerk “The Landlocked States and the Law of the Sea” 98. 

57 Uprety The Transit Regime for Landlocked States 79. 

58 UN General Assembly Resolution 2750 C (XXV) of 17 December 1970. 

59 Myron H. Nordquist United nations conventions on the law of the sea 1982: A Commentary (1985) University of 

Virginia 50. 

60 Uprety The Transit Regime for Landlocked States 79. 
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of divergent interests alongside recognised custom and emerging challenges such as pollution and marine 

scientific research. States were thus invited to submit positions and proposals for consideration.61  

 

Groupings formed were based more on interests and not necessarily according to their usual regional 

blocking. Proposals and positions were submitted, including by the Group of Landlocked States and 

Geographically Disadvantaged States.  

 

Landlocked states grouped themselves with the geographically disadvantaged states and went into the 

Conference with four clear objectives. The first objective, which has been described as the most crucial 

was to secure the right of transit across neighbouring transit and coastal states, sufficient to guarantee 

access to the sea.62 The second objective was to secure the equitable sharing of living and non-living 

resources in the exclusive economic zones.63 The Group of geographically disadvantaged and landlocked 

states made a submission that, 

 

Land-locked and other geographically disadvantaged States shall have the right to participate in the 

exploration and exploitation of the living resources of the ... zone of neighbouring coastal States on 

an equal and non-discriminatory basis.64  

 

This indicated the fact that the Group’s objective grew broader compared to previous submissions at the 

afore-discussed conferences where the focus was solely on transit. The Group sought to “secure 

preferential rights in neighbouring economic zones and ‘equitable’ treatment in the sharing of the 

 
 
61 General Assembly Resolution 3067 (XXVII) of 16 November 1973. In addition to proposals by states, the 
Conference also considered reports and documents which the Seabed Committee had prepared which included 
proposals and draft articles of member states and groups and reports of the other committees. 

62 Ibrahim J. Wani “An Evaluation of the Convention on the Law of the Sea from the Perspective of Landlocked 
States” Virginia Journal of International Law Vol 22, 627 (1981-1982) 628 <https://heinonline.org> accessed 01-
08-2016.  

63 Wani “An Evaluation of the Convention on the Law of the Sea from the Perspective of Landlocked States” 628. 

64 A/CONF.62/C.2/L.39: Draft Articles on Participation of Land-Locked and Other Geographically Disadvantaged 
States in The Exploration and Exploitation of The Living and Non-Living Resources in The Area Beyond The 
Territorial Sea, Official Records, Volume III (Documents of the Conference, First and Second Sessions) < 
http://legal.un.org/diplomaticconferences/lawofthesea-1982/docs/vol_III/a_conf-62_c-2_l-39.pdf> accessed 25-09-
2016. 
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resources of the seabed”.65 The Group expressed other interests including participation in marine 

scientific research and seabed mining, which interests fell into their third and fourth objectives. These 

objectives were respectively premised on the need to have a regime regulating exploitation of resources 

and access to the seabed thereby reducing coastal states’ dominance over oceans resources. They also 

sought adequate representation in the institutions responsible for management of the seabed’s resources.66 

 

Prior to the Conference, Organisation of African Unity (OAU) had started holding a series of meetings to 

discuss pertinent issues which they wanted the UNCLOS III Conference to consider. Firstly, the OAU 

submitted a Declaration on the issues of the Law of the Sea67 which noted that Africa consists of several 

disadvantaged states including landlocked states.68 The Declaration contained general statements on the 

aspirations of the OAU on all pertinent issues going into the Conference but did not necessarily hold 

landlocked states challenges highest on its agenda; the issues did not seem to be arranged in such a 

manner to suggest a ranking amongst them. Article A (2) OAU Declaration was the only provision that 

made reference to any rights enjoyed by landlocked States, 

  

…the African States endorse the right of access to and from the sea by the land-locked countries, 

and the inclusion of such a provision in the universal treaty to be negotiated at the law of the Sea 

Conference.   

 

The Group of Landlocked and Geographically Disadvantaged States (comprised of some African states 

and landlocked states from other regions) submitted the Kampala Declaration69 which was an outcome 

document of the Conference of Developing Land-locked and other Geographically Disadvantaged 

 
 
65 Uprety The Transit Regime for Landlocked States 88. 

66 Wani “An Evaluation of the Convention on the Law of the Sea from the Perspective of Landlocked States” 628.  

67 Declaration of the Organisation of African Unity on the issues of the Law of the Sea, Adopted the Council of 
Ministers of the Organization of African Unity on 19 July 1974 – Doc. A/CONF.62/33< 
http://legal.un.org/diplomaticconferences/lawofthesea-1982/docs/vol_III/a_conf-62_33.pdf> accessed 25 – 09-2016 

68 Preamble 13 of the OAU Declaration on the issues of the Law of the Sea 

“Recognising that Africa has many disadvantaged States including those that are land-locked or shelf-
locked and those whose access to open space depends exclusively on passage through straits” 

69 The Kampala Declaration adopted in Kampala Uganda, adopted 2 May 1974 – Doc. A/CONF.62/23 U.N Official 
Records, Volume III  (Documents of the Conference) <http://legal.un.org/diplomaticconferences/lawofthesea-
1982/docs/vol_III/a_conf-62_23.pdf> accessed 25-09-2016. 
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States.70 It contained nine principles which the group considered paramount to their interests and 

developmental needs especially regarding trade, commerce and communication.71 Article 1 and 2 of the 

Kampala Declaration declared that the right of access for landlocked states and geographically 

disadvantages were ‘cardinal’ rights recognised as such under international law. The group demanded that 

transit states should respect and facilitate their unrestricted transit without discrimination.72 It is apparent 

that by this time the Group was looking beyond access and transit as stand-alone rights, they viewed the 

right of transit and by extension, the right of access, to extend further to permit them to gain access to the 

seabed and its resources which coastal states had always enjoyed unimpeded access to. Thus their 

submission can be summarised in this order - they needed to participate in global trade; have the ability 

and access to communication; participation in exploitation and management of ocean resources and 

eventually these would ensure their much needed development. 

 

The Kampala Declaration further demanded that in exercise of their high seas freedoms landlocked states 

should be accorded the freedom to use ports and facilities thereon on an equal basis with coastal states. 

They demanded as well that their traffic in transit should not incur any extra levies over and above those 

charged for services specifically rendered.73 With regard to adequate and proportional representation in 

the organs of the international seabed74 they demanded that the resources beyond the territorial sea should 

be governed by the concept of common heritage (within the meaning of the UN General Assembly 2467 

A (XXIII)), which calls for consideration of interests of all states, coastal and otherwise.75 The concept of 

common heritage of mankind regarding ocean resources was triggered by Maltesse Ambassador Arvid 

Pardo in his Note Verbale dated 17 August 1967 (commonly referred to as the Pardo Declaration) who 

requested that the General Assembly should consider the question, 

 

 
 
70 Afghanistan, Bhutan, Bolivia, Botswana, Burkina Faso, Burundi, Czechoslovakia, Hungary, Lao PDR, Lesotho, 
Mali, Mongolia, Nepal, Paraguay, Swaziland, Uganda and Zambia. 

71 Kampala Declaration Preamble paragraphs 6 and 10. 

72 Article 3 Kampala Declaration. 

73 Articles 5 and 6 Kampala Declaration. 

74 Article 7 Kampala Declaration. 

75 Article 8 Kampala Declaration. 
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Declaration and Treaty Relating to the Exclusive Utilisation for Peaceful Purposes of the Seabed 

and Ocean Floor Beyond the Limit of Actual National Jurisdiction and for the Exploitation of Their 

Resources for the interest of Mankind76 

 

It was only at UNCLOS III that the concept of common heritage of mankind was first discussed at a 

diplomatic conference although it predated UNCLOS I. The President of UNCLOS I, Prince Wan 

Waithayakon (Thailand delegation),77 alluded to this fact in his opening speech at the 1958 

Conference. The discussion on common heritage of mankind birthed Article 137 which states that no 

state shall claim sovereign rights or appropriate any part of the deep ocean or its resources. This has 

laid a foundation for landlocked states on which they can assert rights to access the sea which is 

apparently common heritage to all. 

 

Although landlocked states were great in number, they lacked political weight at UNCLOS III 

Conference.78 The landlocked states have had to accept UNCLOS III as it is without the necessary weight 

they hoped to achieve coming out of the Conference.79 Although landlocked states enjoyed some 

sympathy of from transit and coastal states, their irreconcilable differences were exacerbated by their 

extremely divergent views on what access would practically mean. One scholar explained that,  

 

[t]he transit state view was predicated on established rules such as territorial sovereignty or security 

reasons. The opposite view tended to minimise these in favour of freedom of the high seas, trade or 

correction of geographical inequality.80 

 

It was important to landlocked states for their rights to be crafted in mandatory terms using the words 

“shall” and “right” emphasising unrestricted access to mitigate against existing practical differences with 

 
 
76 Uprety The Transit Regime for Landlocked States 76. 

77 Paragraph 37 of the First Plenary Meeting of the United Nations Conference on the Law of the Sea Summary 
records of meetings and Annexes; Vol II: Plenary Meetings. UN Doc. A/CONF.13/38 < 
http://legal.un.org/diplomaticconferences/lawofthesea-1958/vol/english/Plenary_Mtgs_vol_II_e.pdf> accessed 10 
08- 2016. 

78 Wani “An Evaluation of the Convention on the Law of the Sea from the Perspective of Landlocked States” 630. 

79 Ibid 629. 

80 Uprety The Transit Regime for Landlocked States 85. 
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coastal states and unequitable access and utilisation of the ocean. The crux of the matter is coastal states 

had to prove that although as states they are equal and are entitled equally to the oceans, coastal states 

inherently and exclusively had access which they need not prove permission of customary international 

law. There was need to balance the scales. 

 

After 9 years of negotiations, UNCLOS III was adopted with one chapter dedicated to the rights and 

freedoms of landlocked states. Although the provisions are brief, they are as attainment of some measure 

of success. The adoption of Article 69 and Part X (Articles 124 – 132) UNCLOS showed some 

recognition of what landlocked states had fought hard for, although not to the level they hoped to achieve. 

There are some supplementary Articles throughout UNCLOS which highlight further recognition of 

landlocked states’ rights in the seas carried over from previous treaties and conferences.81  

 

Part X provides for transit and access jointly, seemingly suggesting that the two issues are inseparable. It 

has a few positive points for which it can be hailed for. Firstly these rights and freedoms are to be 

exercised without the need for reciprocity, which is what previous conventions were heavily criticised for. 

In addition, Part X dictates minimum standards which landlocked states should become entitled to once 

they overcome the hurdle of entering into a bilateral or multilateral agreement with their coastal and 

transit neighbours. These minimum standards include equal treatment at ports.82 Part X even goes further 

to suggest voluntary cooperation for the purpose of improving or constructing means of transportation 

necessary for the transit of landlocked states’ goods.83 Article 125 (1) suggests recognition of a real 

“juridical transit right” by using the word “shall” which has been seen as an improvement from the High 

Seas Convention, which only suggested a moral right in favour of landlocked states.84  

 

Critics have argued, however, that Article 125 (1) does not grant any new rights to landlocked states.85 

The Article rather maintains the superiority of transit state sovereignty over the freedom of transit. The 

Article does not have the desired effect of encouraging transit states to facilitate transit as an obligation as 

 
 
81 Articles 87 (Freedom of the High Seas), Article 90 (Right of Navigation). 

82 Article 131 UNCLOS. 

83 Article 129 UNCLOS. 

84 Uprety The Transit Regime for Landlocked States 86. 

85 Ibid 87. 
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proposed in the Kampala Declaration. However, the transit state continue to enjoy the flexibility to decide 

whether or not to assist the landlocked state where the facilities at its disposal prove inadequate. This 

should seemingly be triggered by the landlocked state as the end user of the facilities, the wording in the 

Article does not suggest that it is the transit state’s prerogative. As a safeguard for coastal states Part X 

rights are the only rights that enjoy exemption from most favoured nation principle. This is assurance to 

transit and coastal neighbours that they will not incur extra obligations over and above what they are 

prepared to offer.  

 

Article 127 obliges the waiver of customs duties and other charges which may be charged on traffic in 

transit over and above for the transportation service costs.86 This could be taken as recognition of the 

disproportionate and excessive burden of transportation costs due to the long transportation routes which 

landlocked states encounter due to their proximity (or lack thereof) to the sea. In the African context the 

Southern African Customs Union (SACU) works to implement Article 127 in that it has standardised 

customs duties, taxes and exempted goods in transit from any additional charges. The Southern African 

framework and practices are discussed in the next chapter. 

 

The carefully worded Part X has been criticised for using the word “freedom” regarding transit instead of 

referring to it as a right, just as UNCLOS does with regard to access.87  The criticism is premised on the 

fact that transit and coastal states enjoy “rights” to take measures to safeguard their legitimate interests as 

necessary against a landlocked state’s enjoyment of its “freedom”. In the debate concerning the 

hierarchical tussle between rights and freedoms, it has been explained that, 

 

a right implies a corresponding duty on the part of another. A liberty or freedom implies no such 

duty. If there is no legal restraint on a third party’s refusal to accord the facilities for the exercise of 

a freedom, then practically speaking the freedom may not be exercised.88 

 

UNCLOS does not call for discussions between transit and landlocked states to reach a common 

assessment of what measures could be appropriate to safeguard coastal states’ interests. Rather UNCLOS 

 
 
86 Article 127. 

87 Wani “An Evaluation  of the Convention on the Law of the Sea from the Perspective of Landlocked States” 642. 

88 Ibid  
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ranks coastal states interests as superior to landlocked states’ by ensuring that these measures are 

enforceable against the transit state.  

 

These rights and freedoms of landlocked states under UNCLOS are not absolute nor self-executing. The 

ability of landlocked states to exercise these rights remains at the will and discretion their coastal and 

transit neighbours. Landlocked states are required to negotiate bilateral and multilateral agreements in this 

regard and take what they can get, if anything at all. Landlocked states have thus been described as the 

biggest losers as UNCLOS89 merely reiterated recognition of rights in the preceding international 

instruments, it did not increase the scope of the rights. If anything it relegated some important benefits 

enjoyed by landlocked states under preceding instruments, such as the most favoured nation and national 

treatment under Article 3 of the High Seas Convention. Instead UNCLOS offers equal treatment of 

vessels flying the flag of landlocked states. Landlocked developing states’ strategy has been to attain 

recognition as a special group with special needs, therefore giving ‘equal treatment’ does not necessarily 

level the playing field but rather disregards their peculiarities. Landlocked developing states were hoping 

for differential and preferential treatment as found under the ambit of the WTO Agreements.90  

 

It was important for UNCLOS III to explicitly state the full extent of landlocked states’ rights to vary the 

default customary perception which recognised coastal states as the only beneficiaries of the Ocean. The 

fact that 1982 Conference was faced with the objective to “draw up a future comprehensive legal order 

for the seas and Ocean space”91 meant that UNCLOS III became the new constitution of the seas and 

oceans, and yet it upheld coastal states’ superiority to landlocked states. UNCLOS crystallised the 

position that rights and freedoms of landlocked states are secondary to sovereign rights of transit and 

 
 
89 Uprety The Transit Regime for Landlocked States  95. 

90 The WTO Agreements contain special provisions which give developing countries special rights and which give 
developed countries the possibility to treat developing countries more favourably than other WTO Members. These 
provisions are referred to as “special and differential treatment” (S&D) provisions. The special provisions include: 
longer time periods for implementing Agreements and commitments, measures to increase trading opportunities for 
developing countries, provisions requiring all WTO members to safeguard the trade interests of developing 
countries, support to help developing countries build the capacity to carry out WTO work, handle disputes, and 
implement technical standards, and provisions related to least-developed country (LDC) Members < 

https://www.wto.org/english/tratop_e/devel_e/dev_special_differential_provisions_e.htm> accessed 01-11-2016. 

91 2nd Preamble paragraph of the Kampala Declaration. 
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coastal states92 not only regarding transit but also when it comes to resources of the Exclusive Economic 

Zone (EEZ).93 Landlocked states have the right to participate on an “equitable” basis in the surplus of the 

living resources of the EEZ under Article 69 (1). The word equitable is not defined but it could be 

assumed that this would mean they have equal rights as all other landlocked states. This is because coastal 

states have to consider their communities’ needs first, therefore participation is not equitable as regards 

local coastal communities. Secondly, access is to the surplus after the coastal state has satisfied itself of 

the adequacy of the living resources and harvested to its satisfaction. Therefore the equity bar does 

involve coastal state’s participation in the surplus. 

 

On closer scrutiny of Article 69, it would seem that it does not anticipate that developing landlocked 

states can enjoy the rights thereunder. Article 69 (4) specifically makes reference to developed landlocked 

states thereby seeking to distinguish benefits accruing to developing landlocked states vis-à-vis developed 

landlocked states. Geographically disadvantaged states (as defined in Article 70) face the same fate as do 

the landlocked States regarding participation in the EEZ. The Article specifically makes mention of 

developed geographically disadvantaged states being entitled to participate in coastal neighbour’s EEZ. 

UNCLOS has essentially created the default position that all resources are to be enjoyed by coastal states 

until they are ready to share any surplus with non-coastal states. Articles 69 and 70 further creates a 

hierarchy between landlocked states by drawing distinction as far as their entitlements thereunder. The 

implementation of Articles 69 and 70 remains to be seen particularly in sub-Saharan Africa. 

 

Article 71 provides a safeguard against unsustainable exploitation of resources by stating that where a 

coastal state is entirely dependent on exploitation of the living resources of its EEZ it need not implement 

Article 69. However coastal states are not under any obligation to regularly conduct assessments to 

determine whether there is a surplus at all. This right could easily be a hortatory right, as it lacks force in 

the sense that it does not even suggest a frequency to the declaration of the surplus, therefore Article 69 

cannot be monitored. In the African context where there is limited scientific capacity, the right probably 

might never be implemented since the assessment of whether or not there is a surplus, determination of 

how many licences to grant and which species of the living resources to grant under Article 69 rights are 

 
 
92 Article 125(3) UNCLOS. 

93 Article 69 UNCLOS. 
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to be determined strictly through scientific assessment94 aimed at ensuring that there is sustainable 

exploitation of the EEZ vis-à-vis the needs of all parties concerned, especially of the coastal state itself. 

Once again coastal states have the right to decide, arbitrarily or otherwise, whether or not to enter into 

agreements with their landlocked neighbours in order to facilitate their participation in the latter’s EEZ, 

whether or not there is an actual surplus.  

 

Scholars argue that the wording of Part X was deliberate when considered alongside other provisions 

dealing with additional rights enjoyed by landlocked states, such as innocent passage.95 The latter have 

detailed provisions on implementation and enforcement which Part X lacks, suggesting that Part X 

freedoms are not necessarily enforceable against the transit and coastal state.96 Landlocked states 

nonetheless give recognition to UNCLOS as the ultimate constitution of the oceans. UNCLOS has left a 

few open doors for landlocked states. The sympathy of some coastal states presents opportunities to 

secure favourable terms of cooperation. Article 126 safeguards any benefits that transit and coastal states 

may accord landlocked states, it provides that the Most Favoured National principle shall not apply to any 

such special arrangements on terms that landlocked and their transit or coastal neighbours shall enter into. 

This provision should give coastal states a sense of security that they will not find themselves in a 

situation where they are compelled to offer the same favourable terms to “non-deserving” states.  

 

The real issue comes down to its implementation. How coastal and transit states have, through diplomatic 

relations adopted the skeletal framework suggested by Part X. As noted under Article 125 (3), the devil’s 

in the detail. The UN Office of the High Representative for the Least Developed Countries, Landlocked 

Developing Countries and Small Islands Developing States noted as follows; 

 

the key challenge for LLDCs with regard to the implementation of UNCLOS is how both 

landlocked and transit developing countries fulfil the obligations incumbent upon the  State Parties 

under the Convention. In this endeavour, the role of the United Nations will be critical to the 

 
 
94 Article 61 UNCLOS requires the coastal state to use the best scientific evidence available to it to ensure proper 
conservation and management measures so as to avoid risk of potential over-exploitation.  

95 Articles 17 – 26 UNCLOS. 

96 Wani “An Evaluation of the Convention on the Law of the Sea from the Perspective of Landlocked States” 643. 
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monitoring of, collecting of information and reporting on state practice in the implementation of the 

Convention.97 

  

 
 
97 UN-OHRLLS input into the UNSG annual report on the Oceans and the Law of the Sea (5 July 2013) 4 < 
http://www.un.org/Depts/los/general_assembly/contributions_2013_2/OHRLLS.contribution%205.July.2013.pdf> 
accessed 12-09-2016. 
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CHAPTER 2: ACCESS TO THE SEA AND TRADE FACILITATION 

  

In order to maintain their identities as independent states, land-locked countries must trade or else 

lose their sovereignty98 

 

The predicament for landlocked states stems from their need to function and have opportunities just as 

any other state would, including engaging in trade on an international platform. It is undisputed that world 

economy integration has become an important tool for economic growth and development of states,99 the 

dynamics of development dictate that where a country is able to trade externally this grows the economy 

of that country. However, landlocked developing states especially in Africa, are heavily reliant on transit 

and coastal states in order to reach international markets. This reliance is due to the fact that trade in 

Africa is largely external, the bulk of which is carried by sea100 and most are primarily commodity 

exporters with road transport being the main mode of transportation.101  

 

Landlocked states are susceptible to increase in port rates as the ports are under the legal and 

administrative control of coastal states who have full control over tariffs and fees charged thereon. 

Landlocked states face the risk of their goods being treated as second priority to those of the coastal state 

in the event of congestion102or otherwise. This breeds some uncertainty for the landlocked state, its 

trading partners and population at large who need timely delivery of resources. Unlike European 

landlocked states which have long enjoyed access to the sea through well-built railways and road 

 
 
98 M.A Sulaiman “Free Access: The Problem of Land-locked States and the 1982 United Nations Convention on the 
Law of the Sea” South African Yearbook of International Law, Vol. 10: 144 (1984) 146 < http://heinonline.org> 
accessed 01 -08- 2016. 

99 Uprety, The Transit Regime for Landlocked States, 3. 

100 Tiyanja Maluwa “Southern African Landlocked States and the right of access under the new law of the sea” The 
International Journal of Marine and Coastal Law vol 10: 529 (1995) 530 <http://heinonline.org> accessed 01-08-
2016. 

101 Almaty Programme of Action: Addressing the Special Needs of Landlocked Developing Countries within a New 
Global Framework for Transit Transport Cooperation for Landlocked and Transit Developing Countries.  UN Doc. 
A/CONF.202/3. pg 11 . 

102 Botswana: Landlocked and Logistically unattractive <http://www.bmiresearch.com/news-and-views/botswana-
landlocked-and-logistically-unattractive> accessed 19-07-2016. 



 
 

30 
 
 

 

systems103 landlocked states in Africa find that their coastal and transit neighbours do not have much 

infrastructure to offer to facilitate their transit, as they too are developing states. Additionally, African 

landlocked countries situation is distinguishable from their European counterparts in the sense that, the 

furthest European landlocked country’s capital is no further than 500km from its principal port, and 

European landlocked states are linked to the sea by navigable rivers104 while the distances are greater for 

most non-European landlocked states.105  

 

Transport prices for most African landlocked developing states range from 15% - 20% of their import 

bill, a figure which has been said to be three to four times more than most developed countries.106 Weak 

infrastructure coupled with the fact that trade is generally susceptible to transport costs are some factors 

that account for Africa’s poor trade performance. A lot of factors are encompassed in transportation of 

imports and exports; these is risk of loss, damage or theft, the need for wagons, trucks and the additional 

cost of maintaining equipment and means of transport.107 Some authors argue that the presence of a 

railway system can have the effect of significantly reducing transportation costs as this creates 

competition for trucking companies keeping them from hiking their prices.108  

 

The WTO which monitors and regulates trade with the goal to ensure all members compete freely, and 

presumably equally, has gained global popularity as much as UNCLOS, for its importance in the 

promotion of free trade.109  The WTO has 163 members110 which includes 25 landlocked states. South 

Sudan and Ethiopia are the only landlocked states in Africa which are not members to the WTO. The 

 
 
103 Sulaiman “Free Access: The Problem of Land-locked States and the 1982 United Nations Convention on the Law 

of the Sea”146. 

104 Ibid  

105 Michael L. Faye , John W. McArthur , Jeffrey D. Sachs & Thomas Snow (2004) The Challenges Facing 
Landlocked Developing Countries, Journal of Human Development, 5:1, 31-68, DOI: 
<http://dx.doi.org/10.1080/14649880310001660201> accessed 21-07-2016 

106 Supee Teravaninthorn and Gael Raballand, Transport Prices and Costs in Africa: A Review of the Main 
International Corridors (Washington D. C, The World Bank, 2009).  

107 Uprety The Transit Regime for Landlocked States 7. 

108 Supee Teravaninthorn and Gael Raballand, Transport Prices and Costs in Africa: A Review of the Main 
International Corridors 38. 

109 Uprety The Transit Regime for Landlocked States 7. 

110 As at 14th July 2016 <https://www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm> accessed 26 -07 – 2016. 



 
 

31 
 
 

 

Director General of the WTO, Roberto Azevedo111 emphasised that the Trade Facilitation Agreement112 is 

of particular importance to landlocked developing states as it aims to streamline, simplify and standardise 

customs procedures, thereby reducing the time and cost of moving goods across the border. He stated 

enthusiastically that,  

 

[w]hen fully implemented, the Agreement could reduce trade costs in LLDCs by over 15 per cent 

on average. That's over 19 percent for manufactured products, and over 11.5 percent for 

agricultural products. In addition, by reducing the costs associated with exporting, the Agreement 

will make it possible for smaller enterprises to join international markets. This will help to ensure 

that international trade is truly inclusive and aligned with the SDG principle that no-one should be 

left behind. 

 

To keep trade growing there continues to be efforts aimed at improvement of transportation and 

infrastructure at regional levels. The question is whether these developments are in furtherance of transit 

and access as anticipated by UNCLOS. Further, whether they attempt to strike a balance between the 

political weight of coastal states and landlocked states. 

 

 

1. Almaty Declaration and Plan of Action 

 

In 2001 the United Nations Office of the High Representative for the Least Developed Countries, 

Landlocked Developing Countries and the Small Island Developing States (UN-OHRLLS) was 

established by the United Nations General Assembly113 for the purpose of, inter alia, coordinating the full 

and effective implementation the Almaty Declaration and Almaty Programme of Action of 2003.114 The 

 
 
111 Roberto Azevedo, Director General of the World Trade Organisation, in his Opening Remarks at the joint WTO -
UN Fifth Meeting of Trade Ministers, Geneva, 23 June 2016 
<https://www.wto.org/english/news_e/spra_e/spra131_e.htm> accessed 23 - 07- 2016. 

112 Concluded in December 2013 as part of the Bali Package, Protocol Amendment to the Agreement was adopted 

on 27th November 2014 < https://www.wto.org/english/tratop_e/tradfa_e/tradfa_e.htm> accessed 26 - 07 – 2016. 

113 Established through A/RES/56/227 of 24 December 2001. 

114 The functions captured in paragraph 17 of the United Nations Conference on Trade and Development Secretary-

General’s Report (A/56/645). 
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Almaty Programme of Action was adopted as an initiative to address the special needs and problems of 

landlocked states, by bringing together all relevant stakeholders that could assist in overcoming specific 

and peculiar challenges that hinder international trade for landlocked states.  

 

General Assembly Resolution 66/214, which reaffirmed the right of access of landlocked countries, as 

well as freedom of transit,115 recognised the Almaty Programme of Action as a fundamental framework 

for genuine partnerships between landlocked and transit developing countries and their development 

partners at all levels including national and sub-regional levels.116 It further acknowledges that 

international trade and trade facilitation is one of the priorities of the Almaty Declaration and Program of 

Action as a means to ensure that landlocked developing countries get a more efficient flow of goods and 

services through trans-border trade,117 amongst other things.  

 

 

Article 129 of UNCLOS calls on cooperation aimed at facilitating transit for landlocked developing 

states, and the Almaty Declaration is aimed at this very purpose. It emphasises the need to identify mutual 

interests between landlocked countries and transit countries, describing them as complimentary and 

reinforcing. The Almaty Declaration call for a paradigm shift allowing active involvement of the private 

sector who are the main providers and users of transit transport services.118 This could be the most 

progressive approach so far as it recognises the key role played by transit states as well as the vital role 

played by donors and financiers in developmental efforts that can alleviate landlocked states from their 

geographical inequities. Paragraph 14 of the Almaty Declaration calls for genuine partnerships amongst 

stakeholders. It is important for landlocked states to feel that coastal states treat them as equal partners 

and will not arbitrarily curtail their transit routes through sovereign acts without consulting them on the 

need of the sovereign act, and giving them a chance to consider alternative routes if necessary.   

 

 
 
115 Specific Actions related to the Particular needs and Problems of Landlocked Countries: Outcome of the 
International Ministerial Conference of Landlocked and Transit Countries and Donor Countries and International 

Financial and Development Institutions on Transit Transport Cooperation (A/RES/66/214)  Paragraph 2. 

116 Ibid Recital paragraph 13. 

117 Ibid Paragraph 12. 

118 Ibid Paragraph 6.  
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The Almaty Declaration firstly highlights that most landlocked and developing transit countries are in 

Africa.119 The Declaration then identifies the fact that in Africa transit and coastal states are developing 

states and are not necessarily more developed than their landlocked neighbours. This mutual quest for 

development should be the very basis of the cooperation encouraged by Article 129 of UNCLOS. Indeed 

this is intended to result in a paradigm shift from the notion that coastal states interests are different and 

supreme to those of landlocked states and that landlocked states should carry the development burden. On 

the other hand however, paragraph 6 of the Almaty Declaration reassures transit and coastal states of the 

sovereignty they will continue to enjoy in being able to continue safeguarding their legitimate interests. 

These ‘legitimate interests’ could be assumed to mean any other interests over and above their established 

as mutual interest with landlocked states.  Ideally this creates a defined scope for which coastal states 

cannot take unilateral sovereign decisions. 

 

Landlocked developing states face two types of challenges in their quest for international trade as 

facilitated by the implementation of transit and access freedoms: physical barriers and non-physical 

barriers. Their physical barriers include the challenge of long transportation routes and old or poorly 

developed infrastructure. Non physical barriers are best described by Priority 3 of the Almaty Programme 

of Action, 

 

…border crossings and transit dependence can be a particular disadvantage, depending on the state 

of their own and their neighbour’s border procedures and level of bilateral cooperation.120 

 

The Declaration calls for political commitment towards positive action to harmonise, simplify and 

standardise rules and procedures by ratifying and domesticating international and regional conventions as 

well as executing bilateral agreements. In the African context, the regional conventions have improved 

upon the general and skeletal provisions of UNCLOS. The quality of detail provided therein ensures 

transparency for all stakeholders involved, insuring that there can be genuine and predictable beneficial 

partnerships. The Declaration and Programme of action anticipate a review mechanism where 

partnerships are assessed and stakeholders are able to meet and chart a way forward based on their mutual 

 
 
119 Almaty Programme of Action Priority 2, Paragraph 16. 

120 Ibid Paragraph 34.  
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interests. The Almaty efforts can therefore be appreciated for their attempt at showing that coastal states 

and landlocked states can have common interests, they need not always be in a tug of war. 

 

2. 2050 Africa’s Integrated Maritime Strategy 

 

The Strategy was adopted in January 2014.121 It aims to ensure that the African continent is a key player 

in maritime affairs by encouraging ratification and domestication of all binding instruments and 

promotion of intra-Africa trade, with wealth creation for all of Africa as the ultimate goal, through 

increased development and integration. It makes specific mention of the need to ‘protect’ the right of 

access to the sea and freedom of transit of goods of landlocked states. It however refers to landlocked 

states as “landly-connected” states. It does not offer explanation regarding the choice of terminology, 

which is undeniably different to the customary term as defined in UNCLOS as well as the term used by 

the OAU/AU in its submissions and declarations made at diplomatic conferences. 

 

The strategy anticipates creation of a Combined Exclusive Maritime Zone of Africa. It highlights the need 

for interpretation consistent with existing instruments such as the UN Convention on Transit Trade for 

landlocked States (New York Convention)122 and the Convention on the Facilitation of International 

Maritime Transport123 which have specific provisions on equal treatment of landlocked states.124 The 

Strategy is primarily geared towards promoting intra-Africa maritime trade and provides for improved 

transit routes to ensure the smooth flow of trade within Africa. The Strategy does not have provisions 

dedicated solely to addressing the plight of transit for landlocked states but rather calls for an assessment 

of bottlenecks on transit of goods generally. It also does not make much reference to UNCLOS except 

with regard to issues of hot pursuit,125 exploitation, conservation of living resources in the High Seas126 

 
 
121 Decisions of the Union, 22nd Second Ordinary Session of the Meeting of Heads of State and Government - 
Decision on the Adoption and Implementation of the 2050 Africa’s Integrated Maritime Strategy (2050 AIM 
Strategy) - Doc. Assembly/AU/16(XXII) Add.1   

122 Item XI : Existing Regulatory Frameworks and On-going Initiatives, 14. 

123 Convention on the Facilitation of International Maritime Transport, done at London 9 April 1965 < 
http://www.ifrc.org/Docs/idrl/I258EN.pdf> accessed 20-10-2016. 

124 Article II (2) reads: “The measures for the facilitation of international maritime traffic provided for under the 
present Convention and its Annex apply equally to the ships of coastal and non-coastal States the Governments of 
which are Parties to the present Convention”. 
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and resolution on maritime boundaries. Perhaps this could be premised on the fact that the Strategy 

assumes that African states will ratify all international binding legal instruments, and having accepted 

UNCLOS as the global constitution of the oceans, there is no need to regurgitate its provisions.  

 

The Strategy does not have specific chapters dedicated to the peculiarity of landlocked states, but it does 

recognize important regional agreements which precede it, such as the Revised African Maritime 

Transport Charter127 (hereinafter “the Charter”) which has provisions dedicated to addressing landlocked 

states peculiarities, at Chapter VI. The Charter makes specific reference to the Almaty Programme of 

Action as an essential tool in meeting landlocked states challenges of transit and trade. It essentially 

provides that landlocked states should be afforded more favourable treatment by transit and coastal 

states128 which is an improvement from UNCLOS provisions. The Charter also recognises the 

significance of unimpeded maritime transportation in the facilitation of trade with the rest of the world as 

far as it related to development. Unlike the Strategy which promotes intra-Africa trade, the Charter views 

international trade as more essential for the development of landlocked states. The latter is true for 

 
 
125 Paragraph 34 AIM Strategy. 

126Ibid Paragraph 37. 

127 The Revised African Maritime Charter, adopted by the African Union Summit in Kampala on 26 July 2010 
<http://www.peaceau.org/uploads/revised-african-maritime-transport-charter-en.pdf> accessed 20-10-2016. The 
Charter has not entered into force yet as it awaits 15 instruments of ratification to enter into force. 

128 Chapter VI : Cooperation between Landlocked States parties and Transit States parties:  

Article 17: Transit Trade of Landlocked States parties  

Transit States Parties commit themselves to grant facilities and benefits to Landlocked States Parties using 
their port infrastructure and equipment including inland container depots and to apply to transit goods, 
favourable administrative, fiscal and customs measures in accordance with the principles of this Charter 
and the rights and obligations resulting from relevant and applicable national law and international 
conventions.  

Article 18: Coordination of Policies and Actions  

Transit States Parties and landlocked States Parties agree to coordinate their policies on the acquisition and 
putting into service of land (rail and road), river, air, maritime and port transport facilities. They agree to 
coordinate actions and instruments relating to the implementation of their national maritime policies, 

particularly the grouping and operation of shipping services as well as consignment, handling and transit.  

Article 19 International Transit Agreements and Conventions  

States Parties are encouraged to enter into bilateral and multilateral transit agreements and apply in a 
concerted manner, the relevant regional and international conventions in force, particularly those relating to 
transit. 
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landlocked sub-Saharan African states which produce the same or similar primary goods and thus have 

limited trade amongst themselves. 

 

There is an undeniable link between geography, quality of infrastructure, transit transportation costs and 

their impact on international trade. The Charter suggests that implementation of maritime policies 

requires ‘heavy investment’ particularly on infrastructure and equipment. Recent reports129 have noted 

that “the fact that delays occur outside the territorial boundaries of landlocked developing countries 

implies that these countries acting alone may not always be in a position to overcome the real obstacles.” 

This is indicative of the fact that landlocked states do not have total control over their goods while in 

transit and will require genuine partnerships to overcome extra-territorial obstacles. 

 

  

 
 
129 Report of the UNCTAD Secretariat on Transit Systems of Landlocked and Transit Developing States; Recent 
Developments and Proposals for Future Action, New York, 30 July – 3 August 2001 (TD/B/LDC/AC.1/17).   
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CHALLENGES FACED IN THE IMPLEMENTATION OF THE FREEDOM OF TRANSIT AND 

RIGHT TO ACCESS 

 

Notwithstanding ongoing reginal efforts, it remains however, that landlocked developing countries still 

cannot compare nor compete at the level of their maritime coastal neighbours, as they continue to lag 

behind.130 According to the Director General of the WTO, in 2014 Landlocked developing countries 

accounted for only 1.2% of the global market export, emphasising that coastal states have more than 50% 

more trade than their landlocked neighbours.131  

 

The question then becomes, why do LLDCs, seek access to the sea, particularly in Southern Africa where 

there are good political relations and trade harmonisation plans, wouldn’t a landlocked country just be 

satisfied to trade with its immediate neighbours and avoid high transportation costs just for an 

insignificant trade margin? Indeed countries such as Swaziland, do not engage in a lot of transoceanic 

trade, instead Swaziland has an economy closely linked to its coastal neighbour South Africa.132 

However, this is a great risk as landlocked states are generally susceptible to any change in their 

neighbour’s economic, social and political status. Swaziland is however a rare exception. There is an 

undeniable trend for all states to want to enjoy global trade no matter how insignificant. The advent of the 

World Trade Organisation has made it possible for any country, landlocked or coastal to engage in trade. 

Yet being landlocked is a handicap as international markets can only be approached indirectly by 

landlocked states. 

 

UNCLOS drafters anticipated that landlocked states might face challenges in implementation of their Part 

X rights, therefore it sets out recommendations of which transit states are required to respect. Article 126 

exempts any favourable treatment a transit state might extend to a landlocked state from being subjected 

to the most favoured nation treatment. Thereby giving transit and coastal states peace of mind that they 

will not be obliged to be courteous to other landlocked states against their will. UNCLOS suggests forms 

of cooperation to facilitate transit and access. Article 128 proposes that transit and coastal states could 

 
 
130 Michael L. Faye et al. The Challenges Facing Landlocked Developing Countries, 31. 

131 United Nations Conference on Trade and Development (UNCTAD) at the Third Meeting of Trade Ministers of 

Landlocked Developing Countries(2009). 

132 Michael L. Faye et al “The Challenges Facing Landlocked Developing Countries” 40. 
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have free zones solely for the benefit of landlocked states, and possibly provide customs facilities at 

points of entry and exit in the transit states. This paper focuses on challenges experienced by African 

landlocked states, particularly in the sub-Saharan region. 

 

1. Transit route and facilities 

 

Landlocked states are generally dependant on their coastal neighbours, for transit routes and facilities. 

This is worse for developing landlocked states which often heavily rely on their transit neighbours for 

everything necessary for their transoceanic trade beyond their own borders.  

 

Landlocked states need their neighbours to make concessions on their territories in order for landlocked 

states’ goods to enjoy transit. It is not guaranteed that concessions will always be on the preferred and 

most convenient route for landlocked states. The preferred route would obviously be characterised by a 

shorter distance and less en route fees (such as toll gates), as well as quick border processes. However it 

has been observed that transit states almost never grant concessions on the most convenient and preferred 

routes for landlocked states.133 This could be due to several reasons, first it has been alleged that transit 

countries prefer for their landlocked neighbours to remain in a weaker position, especially economically 

and therefore being openhanded will make them strong competitors.134 Secondly the inconsistent 

positions on whether or not coastal states should grant convenient routes to landlocked states as a matter 

of obligation gives their transit neighbours the power to decide whether or not to concede routes preferred 

by landlocked states.  

The Barcelona Statute and GATT both provide for transit to be exercised through convenient routes135 

while the New York Convention and UNCLOS are silent on the issue of convenience. Article 125 (2) of 

UNCLOS leaves technical modalities on transit to the parties to determine bilaterally, regionally or sub-

regionally. It does not emphasise the need for convenience for landlocked states. Decisions on transit 

routes are often based on economic or political considerations by transit states, who propose the route 

 
 
133 Uprety The Transit Regime for Landlocked States 97. 

134 Ibid 15. 

135 Uprety The Transit Regime for Landlocked States 15. 
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they can permit transit on, and even determine the means of transportation to be utilised by landlocked 

states on chosen routes.136  

 

It must be emphasised that a transit route has a direct bearing on transportation costs that a landlocked 

state will incur, as well as transit time. For landlocked states that have to traverse through several borders 

such as the transit route for Burundi which goes through Rwanda, Uganda then Kenya. It means that 

Burundi incurs costs and encounters customs procedures at several border points. This would be eased by 

harmonised processes where clearance at one border makes for expediency at the next border crossing. 

However, slow border processes are a cause for concern, for instance, the port of Doula in Cameroon, 

which is used by Central African Republic, has been known to experience delays in customs processes of 

up to 30 days.137 Hence where border processes and customs clearances are not standardised landlocked 

states cannot effectively mitigate against long transit times. 

 

International trade for most landlocked states requires maritime and inland transportation, covering 

variable distances for each landlocked states. Although there has been attempts at regional infrastructure 

development in the African Region, with notable progress in Southern Africa138 some transit 

infrastructures are still poorly developed or maintained. Examples include Kenya and Tanzania. The 

facilities therein aren’t dilapidated due to war but rather they are simply not well maintained.139 This has 

the effect of adding more days to the transit journey. In other instances transit routes are susceptible to 

weather conditions such as those utilised by the Central African Republic; its transit route through 

Cameroon cannot be utilised during the rainy season, while transit through Democratic Republic of 

Congo transit route is unusable during the dry season due to low water levels.140 The Central African 

Republic is therefore in constant search for alternative suitable routes.  

 

 
 
136 Ibid . 

137 Michael L. Faye et al “Challenges Facing Landlocked Developing Countries” 48. 

138 Ibid 55. 

139 Ibid  58. 

140 Ibid 44. 
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2. Dependency  

 

There is much reliance on coastal neighbours’ already poor infrastructure, administrative processes and 

indeed, political stability or otherwise. In Africa landlocked states vulnerability was most evident during 

the Cote d’Ivoire’s insurgency of 19 September 2003 when rebels took control of the ports in the north 

leaving landlocked states like Mali, Burkina Faso and Niger with no option but to seek the usage of 

further alternative ports.141 These landlocked states found themselves facing an unpredictable increase in 

budgeted expenses, invariably making it difficult for these landlocked states to obtain essential 

commodities for their citizens.142  

 

Landlocked states depend on their transit neighbours to handle administrative processes associated with 

import and export of their transit goods at point of entry, exit and border crossings. The exception to this 

is where a landlocked state has a free zone in a transit state and runs its own customs office. 

Administrative processes are particularly a challenge where they aren’t harmonised or predictable, 

landlocked states always find that their goods going through so much red-tape and risk being treated as 

second priority when there is congestion at borders. Harmonisation could begin with border operating 

hours, or creation of one stop border posts. There are already such efforts underway between Botswana 

and Namibia aimed at reducing border processes and having more coordinated efforts.  

 

3. Political will and stability 

 

The UN Office for the High Representative for the Least Developed Countries, landlocked Developing 

countries and Small Island Developing States noted that,  

[a]lthough there is a legal basis for rights of landlocked developing countries to access to and from 

the sea, as outlined in Article 125 (1) of the United Nations Convention on the Law of the Sea 

(UNCLOS) (1982) in practice the right of access must be agreed upon with the transit neighbour 

 
 
141 Uprety The Transit Regime for Landlocked States 12. 

142 Ibid 12. 



 
 

41 
 
 

 

(Article 125 (2) and (3)) and is determined by the relationship and cooperation between the 

countries.143 

 

This is the most critical hurdle faced by landlocked states. Good political relations breeding empathy 

between landlocked states and their transit neighbours are vital. It is only when transit states are willing to 

negotiate the implementation of the landlocked state’s UNCLOS rights that landlocked states can enjoy 

their UNCLOS rights. Broken diplomatic relations could lead to a transit state totally denied transit and 

compelled to take a long route to engage in transoceanic trade. Relations between states need not be 

volatile for a transit state to withdraw its political will.144 Regulations adopted during conflict times, even 

if the conflict is not directly related to its landlocked neighbours, can have a bearing on landlocked states’ 

rights, such as border blockades or regulatory impediments to trade.145  

 

Africa has experienced some severe political tensions that severed political relations, such as the war 

between Ethiopia and Eritrea. Ethiopia, which was once a coastal state lost its coastal land to Eritrea and 

has experienced political tension with Eritrea since. Ethiopia no longer has direct access to the sea. The 

most convenient transit route for it would have been through Eritrea to reach the port of Assab, which 

already handled 75% of Ethiopian trade.146 Ethiopia had to redirect its transoceanic trade through 

Djibouti, which has limited port facilities147 and probably more costly for Ethiopia. Similarly, where there 

is political unrest within a transit state, there is a risk that transit routes will be blocked off or 

infrastructure destroyed. Other risks include where the government lose control of certain areas during 

internal civil strife where they usually monitor regulation necessary to facilitate transit for landlocked 

states, therefore making it difficult for landlocked states to utilise the transit route. Landlocked states do 

not have the power to mitigate against such. The only alternative is to seek transit elsewhere.  

 

 
 
143 UN-OHRLLS input into the UNSG annual report on the Oceans and the Law of the Sea. 3  

144 Michael L. Faye et al. “Challenges Facing Landlocked Developing Countries 46. 

145 See Uprety The Transit Regime for Landlocked States footnote 54. 

146 Ibid 45. 

147 Ibid 45. 
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An example is the case of Malawi, which usually utilised the ports in Mozambique to reach its eastern 

markets. During the civil war in Mozambique it had to re-route its transoceanic trade through the ports of 

Durban in South Africa and Dar es Salaam in Tanzania, both are longer routes compared to the 

Mozambique route.148 Similarly, in 1986 the Republic of South Africa staged a blockade of all of the 

Kingdom of Lesotho’s transit routes. The Kingdom of Lesotho is a total enclave in the Republic of South 

Africa, therefore it was worse off than Malawi as it had no alternative transit routes. Such a move for the 

most vulnerable landlocked state could lead to a total collapse of the economy, and even surrender of 

sovereign power to the coastal neighbour. 

 

Diplomatic will and political instability are by far the most overwhelming challenges faced by landlocked 

states to which landlocked states have minimal control. This challenge places landlocked states in a 

vulnerable position mainly because landlocked states always have less bargaining power compared to 

their transit neighbours as they are often less developed than to their coastal neighbours. Article 125 

rights can only be enjoyed at the will of transit neighbours, and within permitting conditions. It essentially 

becomes a matter of “take what you can get” for landlocked states. UNCLOS does not prescribe lengths 

and breadth of which transit states can flex their diplomatic muscle to curtail landlocked states’ privileges. 

However the Convention on Transit Trade of Landlocked States (New York Convention) prescribes 

limitations within which transit states may take measures which might result in limits to transit for 

landlocked states. This convention which offers predictability in trade relations between landlocked and 

coastal neighbours has not attained universality rendering implementation of its provisions with a non-

state transit neighbour nearly impossible. 

 

Since UNCLOS has attained universality, an attempt to protect landlocked states from arbitrary measures 

by transit states must be sought within the ambit of UNCLOS. This however does not mean preceding 

treaties are ineffective. They can only be utilised as bargaining chips in instances where both parties are 

state party to the specific treaty. It has can argued that since UNCLOS upholds the freedom of high seas 

at Article 87149 transit states effectively have an obligation to grant free transit to landlocked states outside 

 
 
148 Michael L. Faye et al. “Challenges Facing Landlocked Developing Countries” 47. 

149 Article 87 reads “The High Seas are open to all States, whether Coastal or land-locked…” 
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a written agreement,150 at least at the very minimum to permit them to exercise their high seas freedoms. 

Effectively transit states are prohibited from having measures which permanently oust the possibility of a 

landlocked state having transit through their territories. To do that would be to contravene UNCLOS and 

customary international law. Article 125 (2) dictates that where transit is granted there should be an 

agreement to regularise the arrangement, the assumption is that the agreement should be in writing and 

not implied by conduct. The New York Convention also carries the same requirement to have an 

agreement through which all modalities are spelt out and no party is left in doubt as to the full extent and 

breadth of their rights, duties and obligations. 

 

OVERCOMING CHALLENGES  

UNCLOS is the constitution of the oceans, it emphasises in many of its provisions that action to 

implement it should be taken regionally, sub-regionally and even bilaterally151. There have been attempts 

at all levels to overcome the above challenges so that landlocked states can enjoy meaningful and 

equitable access to the sea. 

 

In Southern Africa efforts have been focused on overcoming these challenges by establishing common 

interests between landlocked and their transit neighbours and formulating regional integration policies. 

The common ground between coastal and landlocked southern African states is they are developing, 

therefore they have common developmental needs. They have shown this by developing common 

economic policies and standardised practices.152The Almaty Plan of Action has introduced a stakeholder 

approach to development. By permitting financiers and the private sector to be involved in developmental 

plans, this will ensure that the infrastructure development burden is transferred (or maybe shared) with the 

private sector, who have greater interest in ensuring that there is regular maintenance and optimal 

functionality of infrastructure. There has been some liberalisation, which gives government time to focus 

 
 
150 Uprety “The Transit Regime for Landlocked States” 114. 

151 UNCLOS Articles 69 (3), Articles 64 (1), Article 61 (2) and (5), Article 98 (2), Article 100, Article 118 just to 
highlight a few.  

152 Under the SADC Protocol on Trade, Annex IV there is a Committee of Ministers Responsible for Trade tasked 
with the development and regulation of standardised regional trade processes and practices, the aim is to ensure 
uniform application within the sub-region. 
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on the regulatory matters. The Stakeholder approach has had the effect of shift the balance of powers 

between landlocked and transit states. Issues of transit are no longer viewed as an ultimate exercise of 

economic dominance by transit states. It has created a middle ground for cooperation with the ultimate 

goal of development for all parties involved. 

 

The Almaty approach has facilitated the much needed integration, at regional and sub-regional levels. 

There has been marked progress towards the achievement of regional and sub-regional plans, at least for 

Southern Africa. African states have held two review meetings to take stock of progress made under the 

Almaty Plan of Action. The first was held in 2008 and the second in 2013. The 2008 Report153 noted that 

Africa has a plethora of legal instruments however, landlocked states are reluctant to ratify or accede to 

treaties which their transit neighbours are not party to. This is reasonably due to the difficulty of 

implementation as has been noted with previous instruments where only one of the two neighbours is 

party to a treaty. More challenges noted included lack of or impeded access to ports and the sea, high cost 

of services, lack of safety and security and the financing weakness.154  

 

In its recommendations, the 2008 Report noted that railways and inland waterways remain largely 

undeveloped, yet they do not require as much investment as roads. Therefore recommending that railways 

should be utilised as an alternative transit means to defray the high road transportation costs.155 The 

 
 
153 The African Regional Review Meeting on the Implementation of the Almaty Programme of Action Held 17 – 20 
June 2008, Addis Ababa, Ethiopia. < 
http://www1.uneca.org/Portals/atpc/CrossArticle/1/Events_Documents/WorkshopMarch09/ALMATY-
FinalReport.pdf> It was attended by Benin, Botswana, Burkina Faso, Burundi, Cameroon, Ethiopia, Kenya, 
Lesotho, Malawi, Mali, Mauritania, Niger, Rwanda, Senegal, Swaziland, Republic of Central Africa, Tanzania, 
Togo, Uganda, Zambia and Zimbabwe.  

Organisations: Africa Union Commission (AUC), Comité de Liaison de la Route Transsaharienne (CLRT), 
Commission Internationale du Bassin Congo-Oubangui-Sangha (CICOS), European Union Commission, Maritime 
Organisation of West and Central Africa (MOWCA), Southern African Railways Association (SARA), the Sub-
Saharan African Transport Policy Programme (SSATP), United Nations Development Programme (UNDP), and 

Walvis Bay Corridor Group.  

Observer countries present were: India, Italy, and the Russian Federation.  

154 Paragraphs 45 and 47 of the Report of the African Regional Review Meeting on the Implementation of the 

Almaty Programme of Action 2008. 

155 Ibid Paragraph 54 . 
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Report encouraged transit countries to continue to reduce transit times at the ports and also improve port 

capacity.156 Similarly the 10 year African Review Report (2013)157 noted that due to the dire state of 

transport and trade facilitation services in African landlocked developing countries, it was likely that the 

focus on transport, trade facilitation and transit agreements would remain a priority for the foreseeable 

future.  

 

Transit sates were noted to have undertaken to improve port clearing and border crossing times; 

modernization and improvement of equipment of customs administration; simplification of custom and 

administration procedures; reduction of escort fees; continued cooperation with landlocked countries 

through corridor monitoring by means of transport observatories, ensure close monitoring of cargo 

clearance and delivery with a view to reducing port congestion and transportation costs. They have set up 

corridor management institutions as well as trade and transport facilitation committees which including 

the private sector.158 The notable main shortcoming of the Almaty Programme is its lack of intimation at 

enjoyment of other general UNCLOS rights and how they can drive developing landlocked states’ 

developmental goals beyond transit for transportation and communication purposes. However, it could be 

assumed that at the time of adoption of the Almaty Programme the issue of communication and 

transportation to reach global markets for trade was the most immediate concern for landlocked states, 

since they have been described as the least developed globally.159 

  

 
 
156 Ibid  Paragraph 88. 

157 Report of the African Regional Review Meeting on the Implementation of the Almaty Programme of Action 
2013, Addis Ababa, Ethiopia <http://www.au.int/en/sites/default/files/newsevents/programmes/29736-pg-
final_apoa_meeting_report_-_en.pdf> accessed 11-08-2016. 

158 Paragraph 50 Report of the African Regional Review Meeting on the Implementation of the Almaty Programme 

of Action. 

159 Uprety “Access to the Sea of Land-locked States” 22. 



 
 

46 
 
 

 

PART II  

CHAPTER 1: SUB-REGIONAL TRANSIT AND ACCESS FRAMEWORK 

 

Sub-regional efforts have been heavily guided by the Almaty Declaration and Plan of Action. The Almaty 

programme has shown that landlocked states can share common interests, especially when it comes to 

trade facilitation. One such beneficial cooperation is in the development of transport and infrastructure. 

UNCLOS slightly alluded to this suggesting that transit and coastal states could consider cooperation 

where facilities were inadequate for purposes of transit rights of landlocked states. UNCLOS presented a 

one sided approach, that is, where landlocked states need better facilities they have to propose 

cooperation and coastal states would consider whether their resources permit cooperation and whether 

their legitimate interests will not compromised. Coastal states enjoy the flexibility to decide whether a 

landlocked neighbour deserves such cooperation. Sub-regional implementation of the Almaty Plan of 

Action upholds mutual developmental benefit as the hinge of all cooperation. It encourages cooperation 

that is akin to equal partnership, something which UNCLOS is silent on.  

 

The Southern African Development Community (SADC) was formed in 1980160 mainly to reduce 

dependency on South Africa’s economy and transit routes.161 Its membership comprises of 6 landlocked 

states and 6 coastal states which are adjacent to each other.162 SADC does not have a maritime protocol, 

policy or declaration that addresses issues of access and transit for landlocked states, however, its 

recognition of these landlocked states’ rights and freedoms are dealt with in a piece-meal approach in 

several of its instruments. SADC instruments of relevance are the Protocol on Communication, Transport 

and Meteorology, the Transportation Plan, the Protocol on Fisheries, the Protocol of Trade and the 

Regional Infrastructure Plan. The SADC approach is premised on the assumption that its landlocked and 

coastal members seek to integrate their transportation and infrastructure that will facilitate and ease 

 
 
160 It was initially formed as Southern African Development Coordination Conference (SADCC) in 1980 under a 

Memorandum of Understanding but with the emergence of independent states such as of Namibia (previously 
colonised by South Africa) who wanted to join the SADCC, Heads of state decided to formalise their cooperation 
into a legally binding one. The SADC Treaty was adopted in 1992 to create the modern day SADC 
<http://www.sadc.int/about-sadc/overview/history-and-treaty/>  

161 Maluwa “Southern African Land-locked States and the Right of Access under the New Law of the Sea.” 529 

162 Madagascar, Mauritius and Seychelles are islands.  
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movement of goods and persons for purposes of trade and development. Therefore, there is common 

interest in these objectives. 

 

The SADC Protocol on Transport, Communications and Meteorology163 which is primarily concerned 

with transportation integration, adopts the same definition of landlocked states as UNCLOS. The Protocol 

aims to ensure that there are integrated transport objectives and harmonised policies on transport within 

SADC. It mandates the recognition of  

“(a) the right of freedom of transit of persons and goods; 

 (b) the right of land-locked Member States to unimpeded access to and from the sea; 

 (c) the right of coastal Member States to unimpeded access to and from land-locked Member 

States.”164  

 

Transit for landlocked states is afforded greater recognition under this Protocol when compared with 

UNCLOS and preceding treaties because transit is given the status of a real right which deserves to be 

unimpeded. UNCLOS and the High Seas Convention recognised that landlocked states should have 

freedom to transit but they did not highlight that it should be unrestricted nor guaranteed. Under this 

Protocol, SADC coastal states equally enjoy unimpeded access and transit through landlocked states. 

Under SADC, the reciprocity principle could be considered necessary since the objective of SADC is to 

achieve integration and unimpeded access throughout the sub-region. Further to this, the Protocol 

provides that there should be equal treatment regarding access and use of infrastructure.165  

 

 
 
163 Protocol on Transport, Communication and Meteorology in the Southern African Development (SADC) Region. 
Adopted at Maseru on 24 August 1996. Entered into force on 1 July 1998 < 
http://www.sadc.int/files/7613/5292/8370/Protocol_on_Transport_Communications_and_Meteorology_1996.pdf> 
accessed 25-10-16. 

164 Article 3.2 (2) of the Protocol on Transport, Communication and Meteorology. 

165 Ibid Article 3.2 (2) (d).  
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The Protocol, just like UNCLOS, reiterates and grants coastal states the full right to safeguard their 

legitimate interest. If it is assumed that SADC states have some common interests and enjoy equal 

treatment and power in implementation of these rights, it can be argued that any rights not common to the 

member states will by default enjoy sovereign protection by both coastal and landlocked states 

individually. Therefore unilateral arbitrary action is minimised and landlocked states have a sense of 

security over their rights within SADC. The Protocol did not need to reaffirm this for a category of the 

membership, because just like coastal states, landlocked states will enjoy the sovereign right to safeguard 

their legitimate interests as well. Regrettably, the Protocol places the rights of coastal states as generally 

superior by emphasising this for coastal states and being silent with regard the right landlocked states to 

equally protect their legitimate interests. 

 

Article 3.5 of the Protocol provides for the development of transport corridors in order to facilitate the 

unimpeded access and travel between SADC Member States. It is on this back drop that there are a few 

transport corridors (as shown in the image below) underway including the Botswana and Namibia Trans-

Kalahari Railway Line166 which is part of the Trans-Kalahari Corridor.167 The railway line traverses from 

the south east to the south west of Botswana eventually leading to the Walvis Bay port which is an avenue 

through which Botswana reaches western markets. On this Trans-Kalahari Corridor lies the Joint Project 

Management Office of the Trans-Kalahari Railway Line and its associated coal terminal facilities.168 In 

order to facilitate the smooth operation of coal handling and export through the Namibian ports, the 

Parties have undertaken exemptions on customs duties and VAT to ensure that goods are always cleared 

expeditiously by customs officials. 

 
 
166 Bilateral Agreement on the Development of the Trans-Kalahari Railway Line , Coal Terminal and Associated 
Loading facilities, signed on 19 March 2014. 

167 Established under the Memorandum of Understanding (MOU) on the Development and Management of the 
Trans-Kalahari Corridor between the Governments of Botswana, Namibia and South Africa of 2003. 

168 Agreement between the Governments of the Republic of Botswana and the Republic of Namibia on the Project 
Management Office of the Trans-Kalahari Railway Line, Coal Terminal and Associated Loading Facilities, signed 
on September 2014. 
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SADC has adopted the SADC Regional Infrastructure Master Plan (Master Plan)169 which states that 

infrastructure as the bedrock to the economic development of Southern Africa.170 The Executive Secretary 

 
 
169 SADC Regional Infrastructure Development Master Plan Executive Summary, 2012 < 
http://www.sadc.int/documents-
publications/show/Regional_Infrastructure_Development_Master_Plan_Executive_Summary.pdf> accessed 20-07-
2016. 
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of SADC in his remarks171 highlighted that it is important for the SADC to “seriously address” transit 

facilitation for the 6 landlocked SADC countries, being, Botswana, Lesotho, Malawi, Swaziland, Zambia 

and Zimbabwe in order for them to enjoy “realistic, competitive prices for landed products as well as 

exports to global markets.” 

 

The Master Plan was developed in consultation with all stakeholders, ranging from landlocked, coastal 

and transit states, financial sponsors and the private sector. It has six pillars, amongst them is 

transportation, which has its own Transport Sector Plan which was adopted in 2012. The Master Plan 

acknowledges that the SADC region is characterised by “highly priced, unpredictable transport and 

logistics services, especially for landlocked states”.172 It forecasts that transit traffic for landlocked SADC 

countries will increase from 13 million tonnes in 2009 to 50 million tonnes by 2030 and 148 million by 

2040, at an average annual growth rate of 8.2%. Already most regional ports handle only 30 - 50% transit 

traffic, meaning that actual port volumes will be far higher, port traffic in Southern Africa will 

significantly increase from 92 million tonnes in 2009 to 500 million tonnes by 2027.173  

 

The Master Plan acknowledges that most ports in SADC are currently operating near or over capacity.174 

Some of the factors causing delays and high costs are poor port-to-road and port-to-rail interfaces; poor 

handling capabilities and equipment; congested access routes; inefficient layouts; insufficient use of 

operating software; insufficient berths and drafts; and slow clearances by regulatory agencies and 

transport operators. The Strategy acknowledges these challenges and offers an integrated solution through 

the Transport Sector Plan175 which does not contain nor grant any special or preferential provisions in 

favour of landlocked states.  

 
 
170 Foreword  on the Regional Infrastructure Development  Master Plan Executive Summary by His Excellency Jose 
Dos Santos, President of Angola and outgoing SADC Chairperson 2012. 

171 Executive Secretary of SADC Mr Tomaz Augusto Salomao, 2012 

172 SADC Regional Infrastructure Development Master Plan Executive Summary 5. 

173 Ibid 8. 

174SADC Regional Infrastructure Development Plan Executive Summary. 9  

175Regional Infrastructure Development Master Plan Transport Sector, adopted in 2012  
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The SADC Protocol on Fisheries176 acknowledges UNCLOS and the special position of landlocked 

member states.177 The Protocol gives practical implementation of Article 69 of UNCLOS which permits 

landlocked states to participate in the exploitation of surplus of living resources in their neighbouring 

coastal states’ EEZ. This Protocol can be taken to be recognition by SADC of the right of participation in 

the EEZ of its member states. In its Preamble it recognises that in order to facilitate participation, there 

will be need for landlocked states to enter into access agreements. The Protocol defines “access 

agreement” at Article 1 (2)178. The definition is broad enough to include instances where non-SADC 

members enjoy participation and exploitation of living resources in a SADC Member State’s EEZ.  

 

The SADC Protocol on Fisheries essentially upholds UNCLOS Article 61 (Conservation of living 

resources) principle of sustainable fishing by adopting the precautionary approach to avoid over-

exploitation at Article 4 (3).179 Article 10 of the Fisheries Protocol is dedicated to access agreements. It 

provides that SADC state parties should harmonise national laws regulating terms of access to the EEZ by 

non-SADC states. It permits cooperation on management of resources and harmonisation of legislation in 

this regard180 without suggesting that such is the prerogative of coastal states. It upholds UNCLOS 

principle on the need to utilise the best scientific evidence available181 and precautionary approach182 in 

the management of aquatic living resources but permits measures to be taken at both national and regional 

levels.183  

 
 
176 SADC Protocol on Fisheries, adopted at Blantyre on 14 August 2001. Entered into force on 8 August 2003 < 
http://www.sadc.int/files/8214/7306/3295/SADC_Protocol_on_Fisheries.pdf> accessed 26-10-2016 

177 Preamble paragraphs 5 and 14 respectively. 

178 "access agreement" means an agreement between one Member State or several Member States and a non-SADC 
State or non-SADC States to exploit the fishery resources of a Member State or Member States. 

179 State Parties shall take appropriate measures to regulate the use of living aquatic resources and protect the 
resources against over-exploitation, whilst creating an enabling environment and building capacity for the 
sustainable utilisation of the resources. 

180 Article 8 SADC Protocol on Fisheries. 

181 Article 5 (5) Protocol on Fisheries. 

182 Article 14 (4) Protocol on Fisheries. 

183 Article 5 (1) Protocol on Fisheries. 
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Interestingly, SADC member states are obliged to offer equal treatment to both SADC and non-SADC 

states. The Protocol therefore endorses the most favoured nation principle, which explains why the 

Protocol only acknowledges landlocked states in its recitals184 without going further to mention that they 

need special facilitation. The rest of the text of the Protocol follows suit as it not draw a distinction 

between coastal and landlocked states in application. This is not necessarily advantageous for landlocked 

states because the Protocol does not have a substantive Article dedicated solely to recognition of the need 

for specific participation by landlocked states.   

 

The legal force of a provision in a treaty is determined by its placement in the treaty. When placed in the 

body of the text of the treaty the provision becomes obligatory and enforceable.185 Recitals therefore only 

capture the objectives of the parties to a treaty, laying foundation to the enforceable provisions found in 

the main text a treaty. Hence the Protocol’s main enforceable provisions only appear post the phrase 

“hereby agree as follows”. Evidencing that the preceding recitals are not considered part of the 

‘agreement’ but are more indicative of the common goals of the parties.  

 

Although the Protocol insists on adherence with UNCLOS it has a disconnect with UNCLOS. Article 297 

(3) of UNCLOS highlights that (a) a coastal state can opt not to participate in conciliation regarding its 

sovereign decision whether or not to declare surplus (b) the conciliation commission cannot substitute its 

discretion for that of a coastal state, should a coastal state take a decision regarding exploitation or non-

exploitation of living resources in its EEZ. The Protocol sets an obligation for SADC coastal states at 

Article 18 (4) to “make public the rationale and criteria pertaining to the determination of total allowable 

catches, allocation of quotas, permits, licensing and other rights to the use of living aquatic resources.” 

The Protocol it appears to offer a more juridical approach to landlocked states participation in living 

resources of coastal states EEZs as they can bring an action of non-compliance with Article 18. 

 

 
 
184 The final recital reads “Acknowledging the special position of landlocked Member States”. 

185 Uprety “Access to the Sea of Land-Locked States” 40. 
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In an attempt to implement Article 127 of UNCLOS III, which requires that transit traffic of landlocked 

states should enjoy equal treatment and not be subjected to charges and taxes beyond those specifically 

for services rendered, SADC adopted Annex IV Concerning Transit Trade and Transit Facilities of the 

SADC Protocol on Trade.186 Article 15 of which provides, 

[p]roducts imported into, or exported from, a Member State shall, as provided for in Annex IV of 

this Protocol, enjoy freedom of transit within the Community and shall only be subject to the 

payment of the normal rates for services rendered. 

 

Annex IV of the Protocol on Trade provides that goods in transit should be issued with a SADC Transit 

Document187 to ensure they are recognised and treated as such. This will have the effect of standardising 

licences and permits which SADC states already have. The Protocol also sets out specific transit 

procedures188 to ensure there is standardised and harmonised practice within SADC. Further to this the 

Protocol requires carriers (referred to Transistor) to be regulated and licenced at their place of domicile or 

registration.189 The Annex further requires that in licencing member states should not issue licences to 

transistors who have been convicted of customs offences, and where a licence is issued then the licenced 

carrier should have a surety to safeguard against non-compliance during transit operations by the 

transistor. However, where traffic in transit is not transported by a licenced transistor, or where the 

transistor is not utilising the approved means of transport, or the transistor does not have a surety, nor the 

requisite documentation, the landlocked state will not benefit from the rights conferred by Annex IV.190  

 

The Annex should be hailed for its ability to have a few standardised measures in place to ensure that 

transporters are regulated, thereby safeguarding the enjoyment of transit rights. The Annex anticipates 

regulations to be enacted to ensure the operationability of the Annex. These regulations are to be enacted 

 
 
186 SADC Protocol on Trade done at Maseru on 24 August 1996. Entered into force on 25 January 2001 < 

http://www.sadc.int/files/4613/5292/8370/Protocol_on_Trade1996.pdf>  accessed 26-10-2016. 

187 Article 7 SADC Protocol on Trade, Annex IV. 

188 Article 9 SADC Protocol on Trade, Annex IV. 

189 Article 4 (1) SADC Protocol on Trade, Annex IV. 

190 Article 3 (2) SADC Protocol on Trade, Annex IV. 
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by a Committee of Ministers Responsible for Trade (CMT). The regional institution is a regulator for and 

on behalf of all member states to ensure there is uniform application of these rules. 

 

Similarly within the Sub-Saharan Africa there exists a customs union called Southern African Customs 

Union (SACU)191 which predates the SADC. The SACU does not draw a distinction or define landlocked 

states as a privileged group, rather the SACU views trade of its members as contributing towards the 

common revenue pool, which revenue is literally shared out amongst its members on a regular basis. It 

seeks to standardise tariffs applicable throughout SACU by harmonising trade policies and practices. 

Article 27 of the 2002 Agreement provides for equal treatment of goods in transit. Article 24 which is on 

freedom of transit offers exceptions where states are permitted to take measures to safeguard their 

legitimate interests, thereby creating predictability and transparency for states which exercise their 

freedom of transit. It reads, 

 

A Member State shall afford freedom of transit without discrimination to goods consigned to and 

from the areas of other Member States, provided that a Member State may impose such conditions 

upon such transit as it deems necessary to protect its legitimate interests in respect of goods of a 

kind of which the importation into its area is prohibited on grounds of public morals, public health 

or security, or as a precaution against animal or plant diseases, parasites and insects, or in 

pursuance of the provisions of a multilateral international agreement to which it is a party; and 

provided further that a Member State shall not be precluded from refusing transit, or from taking 

any measures deemed necessary by it in connection with such transit, for the purpose of protecting 

its security interests. 

 

 
 
191 Southern African Customs Union (SACU) is the world’s oldest customs union. It dates back to 1889 Customs 
Union Convention between the British Colony of Cape of Good Hope and the Orange Free State Boer Republic. A 
new agreement, signed on 29 June 1910, was extended to the Union of South Africa and the British High 
Commission Territories (HCTs), i.e. Basutoland (Lesotho), Bechuanaland (Botswana) and Swaziland. South West 
Africa (Namibia). A revised Agreement was signed in 1969 when Botswana, Lesotho and Swaziland had attained 
sovereignty. The latest agreement was signed in 2002 following the independence of Namibia in 1990. < 
http://www.sacu.int/docs/reports_annual/2014/annual_report.pdf> accessed 28-10-16. 
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The SACU agreement therefore defines the scope of sovereign muscle that transit states can flex, its 

landlocked neighbours are able to exercise their freedom of transit with clarity and caution. The only 

shortcoming of the SACU is its membership. It is made up of 5 countries, 3 of which are landlocked 

(Botswana, Lesotho and Swaziland) while Namibia and South Africa are the only coastal states therefore 

the SACU agreement is applicable only amongst these 5 states, to the exclusion of the larger SADC 

group. Due to this long standing relationship these states have enjoyed good diplomatic relations192and 

now enjoy harmonised policies. How the sub-Saharan states have managed the overlap in the membership 

of SADC and SACU as well as their protocols remains a topic for another paper. 

 

 

   

 
 
192 Michael L. Faye et al “The Challenges Facing Landlocked Developing Countries” Journal of Human 

Development 5.  
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 BACKGROUND TO THE DRY PORT LEASE AGREEMENT BETWEEN BOTSWANA AND 

NAMIBIA 

 

In Africa, partly because of the similarity in production between the neighbouring countries and partly 

because of infrastructure and other barriers to trade, most trade is international and not sub-regional. 

This means that trade logistics encompass not only land transport, but also ports and shipping 

issues.193  

 

This is true for sub-Saharan countries. Botswana and Namibia are both exporters of beef and minerals, 

therefore they have limited trade between themselves and will look for alternative markets which will 

be receptive of their products. Since Southern African local market has the same produce states 

therefore have to import from markets outside their sub-region in order to diversity of products to 

ensure their citizens have access to all the necessary products. 

 

 
 
193 Supee Teravaninthorn and Gael Raballand, Transport Prices and Costs in Africa: A Review of the Main 
International Corridors 18. 
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These charts derived from the Botswana’s Central Statistics Office for the month of May 2016194 shows 

that Botswana has a need to reach international markets, hence the need to utilise the available avenues, 

amongst them being maritime transportation. According to the Global Facilitation Partnership for 

Transport and Trade195  and the UNCTAD196 more than 80% of global trade is carried by sea and even 

higher for developing states. This therefore makes maritime transportation the most important means of 

transportation in global trade.  

 

The map below demonstrates the positioning of Botswana in Southern Africa and the ports accessible to it 

in order to reach its markets in the east and west of Africa. It also shows the Trans- Kalahari Railway 

which is the main route through which Botswana transports its transit goods to and from its western 

market. The Trans- Kalahari Railway, being 1500km long, is a joint railway project between the 

Governments of Botswana and Namibia. The Trans-Kalahari Railway Line Agreement197 was executed 

on 19 March 2014, the purpose of the railway line was initially for the purpose of transportation of coal 

 
 
194 International Merchandise Trade Statistics Monthly Digest – May 2016, No. 2016/07 
<http://www.cso.gov.bw/images/bimts_may2016.pdf > accessed 09-08-2016 

195 GFP “Maritime Transport and Port Operations” (2003) < http://www.gfptt.org/node/67 > accessed 09-08-2016. 

196  < http://unctad.org/en/Pages/Publications/Review-of-Maritime-Transport-(Series).aspx > accessed 09-08-2016. 

197 The Bilateral Agreement between the Government of Botswana and the Government of Namibia on the 
Development of the Trans-Kalahari Railway Line, Coal Terminal and Associated Loading Facilities, signed 12th 
March 2014 at Walvis Bay Namibia. 
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from Mmamabula to Walvis Bay (as seen on the map below). The Trans-Kalahari Railway is seen as a 

cheaper and shorter route alternative to the existing congested road transport routes198 such as the Durban 

port route, which is utilised by other landlocked states like Zambia and Zimbabwe.  

 

 

It is worthy to note that the Trans-Kalahari Railway Agreement was preceded by the execution of a 

Memorandum of Understanding in 2008, on Botswana’s exclusive usage of a dry port on Walvis Bay for 

its coal exports and other imports and exports to the western market. It is essential that while bilateral 

transit treaties are pursued, alongside this, the transport corridors transit facilities should also be 

developed, otherwise it would be defeating to have perfectly all-inclusive liberal transit agreements while 

goods cannot expeditiously and safely move between the market and the landlocked states. Hence the 

Governments of Botswana and Namibia have shown progressive initiative in this regard. They have 

 
 
198 Inception Report of the Prefeasibility Study of the Three Rail Links: Trans-Kalahari Railway, Mmamabula-
Lephale and Mosetse- Kazungula Phase 2, 2011. 
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executed several bilateral agreements199 in order to implement the afore-discussed SADC and SACU 

instruments. 

 

The Governments of Botswana and Namibia executed an Agreement for the establishment and 

development of a dry port on Walvis Bay in Namibia (The Dry Port Agreement). One might ask, what 

exactly is a dry port. Firstly, UNCLOS describes a port as a “facility on the sea coast, river shore or lake 

shore where ships can load or unload goods or livestock and embark and disembark passengers.”200 There 

is therefore a variety of ports depending on where they are located and the purpose they serve. Although 

there is no generally accepted definition of a dry port, the term is often interchangeably used with “inland 

container depot.”201 The Dry Port Agreement defines a dry port as “an inland intermodal terminal which 

operates as a centre for transhipment of sea cargo to inland destination.” This dry port is directly 

connected by road (and soon by rail) to the Walvis Bay seaport.  

 

Article 128 of UNCLOS provides that coastal transit states may provide free zones or customs facilities at 

their ports of entry and exist for the benefit of their landlocked neighbours. Coastal states have the 

flexibility to determine what kind of port access they want to grant their landlocked neighbours. Free 

zones are also referred to as free ports, this refers to an area in a port which would be dedicated solely to 

the temporary handling (including storage) of landlocked states imports or exports without the application 

of any duties. The Botswana dry port is not a free zone, it is rather a port agreement, granting Botswana 

the right of usage of a port but without any exemption from port duties. 

 

There are various kinds of agreements and arrangements states enter into. Particularly in Africa there are 

port agreements, as found between Togo and Niger, Transit agreements as found between Chad and 

 
 
199; Bilateral Agreement between the Government of the Republic of Botswana and the Government of the Republic 
of Namibia Concerning the Establishment and Implementation of a One-Stop Border Post at Mamuno/Trans 
Kalahari of 2005; Bilateral Agreement between the Government of Botswana and the Government of Namibia on 
the Development of the Trans-Kalahari Railway Line, Coal Terminal and Associated Loading Facilities of 2014. 

200 Rainer Lagoni “Ports” Max Planck Encyclopaedia of Public International Law (2011). 2 

201 UNCTAD (2013) The Way to the Ocean: Transit Corridors Servicing the Trade of Landlocked Developing 
Countries (UNCTAD/DTL/TLB/2012/1). 
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Cameroon, Road Transport Agreements as between Togo and Niger, and, rail transport agreements. Other 

notable regional examples include the ASEAN Framework Agreement on the Facilitation of Goods in 

Transit202 which is a harmonised and comprehensive agreement providing minimum standards on 

treatment of goods in transit for its members. It is comprehensive in the sense that it dictates detailed 

obligations aimed at reducing transit times, such as mutual recognition of inspection certificates,203 

frontier posts should be physically adjacent to one another to facilitate expedient clearing of goods to 

avoid offloading and reloading at each boarder.204 Over and above this there are agreements where states 

establish one stop border posts for the expedient facilitation of border crossing, such as Kenya and 

Uganda, Uganda and Rwanda as well as Uganda and Tanzania.205 

 

The first thing that stands out when reading the Botswana – Namibia Agreement for the lease of a Dry 

Port in Walvis Bay, is that its title refers to it as an Agreement of Lease. It does not refer to is as transit 

agreement, nor does it refer to it as an access facilitation agreement. From this title it is already nearly 

conclusive that the states have chosen to have a landlord – tenant agreement. Possibly reducing the 

agreement to a purely commercial agreement. Generally landlord – tenant agreements are governed by 

private law. However this fact alone isn’t conclusive as there have been agreements, such as Guantanamo 

Bay Lease Agreement206 which although titled as a lease, scholars have argued that it is essentially a 

cession of ownership of Guantanamo Bay by Cuba to the United States of America. International leases 

have been categorised into two; real leases and political leases.207 The former do not infer transfer of 

ownership or sovereign rights to the lessee, while the latter does. A political lease offers a more secure 

right, it is as good as a purchase of a port. The Guantanamo Bay lease remains heavily debated over its 

 
 
202 Association of South East Asian Nations Agreement concerned with on transport of goods in transit and inter-
state, covering land, maritime and air links. It was adopted on 16 December 1998. 

203 Article 12 ASEAN Framework Agreement on the Facilitation of goods in transit. 

204 Ibid Article 7. 

205UNCTAD The Way to the Ocean: Transit Corridors Servicing the Trade of Landlocked Developing Countries 22. 

206 Hanna Danwall “Guantanamo Bay, a legal “black hole”? (Masters thesis, University of Lund, 2004) 
https://lup.lub.lu.se/luur/download?func=downloadFile&recordOId=1556904&fileOId=1564143> accessed 01-12-

2016. 

207 Ibid 36. 
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seeming transfer of sovereign rights to the United States of America.208Whether the Dry Port Agreement 

falls is a real lease thereby falling under private law or public law shall be determined by the terms 

stipulated therein. Another factor to consider before categorising the agreement into public or private law, 

is the nature of the parties. Agreements executed inter-state (between governments) are distinguishable 

from individual or natural persons agreements; the former often fall under the ambit of public law as they 

are sovereign acts of states, while the latter are governed by private law and have no bearing on the daily 

operations of the state.  

 

The first party to the Lease Agreement is the Government of Botswana, the other party is the Namibian 

Ports Authority (Namport), a body corporate established under the laws of Namibia mandated by the 

Namibian Government to manage and control Namibian ports and conduct its business with a view to 

yield a fair and reasonable profit. Ideally Botswana should have also mandated an authority to enter into 

this Agreement for and on its behalf, however by the date of execution and commencement, 1st October 

2009, Botswana did not have a registered authority to attend to its operations at the dry port. Therefore the 

Government of Botswana entered into a commercial agreement with a body corporate whose mandate is 

to earn annual profit from renting out a dry port to Botswana, these factors make this a commercial 

agreement. For the avoidance of doubt, in the final provisions of the Agreement there is a provision titled 

“waiver of sovereign immunity” stipulating that the Agreement is a private and commercial act by the 

Government of Botswana as tenant, and the tenant waives any claim of sovereign immunity against its 

landlord Namport. 

 

Since UNCLOS does not offer guidance on minimum contents to a port agreement, it is probably 

acceptable that this Dry Port Agreement does not have a single provision on transit issues. It is silent on 

whether the portion leased by the tenant links to a transit route specifically dedicated to Botswana’s 

commerce, whether there shall be harmonised customs administrative processes or any other operational 

 
 
208 See Danwell “Guantanamo Bay, a legal “black hole” pg 1. Article III reads, 

the United States recognizes the continuance of the ultimate sovereignty of the Republic of Cuba over the 
above described areas [Guantanamo Bay] of land and water, on the other hand the Republic of Cuba 
consents that during the period of the occupation by the United States of said areas under the terms of this 
agreement the United States shall exercise complete jurisdiction and control over and within said areas. 
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matter. This is distinguishable from the Nepal and India agreements which always had specific provisions 

on transit. For instance, their 1950 and 1960 Treaties of Trade and Commerce had provisions seeking to 

guide how transit of Nepalese goods through India was to be operationalised, including the establishment 

of customs liaisons at the major trans-shipment points.209 On the contrary, the Dry Port Agreement is 

much like the Afghanistan – Pakistan agreements, which permitted transit but left out issues relating to 

customs procedures and transportation of goods.210 Even then the latter Agreement provided a more 

secure right of transit to the Dry Port Agreement as it had provisions on transit. 

 

In the instance of the Dry Port Agreement, it could be assumed that since the sub-region is tirelessly 

working at integration, the Parties will elect to implement regional harmonised policies and practices as a 

minimum, which should have been highlighted in the preamble for the avoidance of doubt. On a general 

note, bilateral Agreements between landlocked and their transit coastal neighbours could learn a lot from 

the level of detail of the Versallies Treaty211 which had articles dedicated to specific landlocked 

neighbours and allies of Germany. Part XII of the Treaty had dedicated sections which dealt in great 

detail with the lengths and breath of Germany’s Allied and Associated Powers rights vis-à-vis transit and 

ease of trade. Provisions were categorised into General, Navigation (dealing with freedom of navigation, 

usage of ports and navigation of international waterways) and Railway lines.  

 

The first shortcoming of the Dry Port Agreement is its lack of reference to already established regional 

treaties or harmonised policies within the region, which provide a framework through which this 

Agreement is to be implemented. The Dry Port Agreement does not draw a connection to any bilateral 

arrangements nor seek to create special benefits for Botswana regarding transit facilitation nor customs 

processes. The Governments of Namibia and Botswana have a separate agreement for the establishment 

 
 
209 See Martin Ira Glassner “Transit Problems of Three Asian Land-locked Countries: Afghanistan, Nepal and Laos” 

Contemporary Asian Studies Series (1983) 18. 

210 See Ingrid Delupis, Nee Detter “Land-locked States; and the Law of the Sea Scandanavian Studies in Law 101 

(1975) <http://heinonline.org> accessed 30-10-2016 . 

211 Treaty of Peace between the Allied and Associated Powers of Germany. Entered into force on 10 January 1920. 
The principal allied powers were the United States of America, British Empire, France, Italy and Japan. The other 
associated powers included 22 nations, among them Czechoslovakia. The Treaty became ineffective in 1939 when 
WWII broke out, however undertakings regarding Part XII remained valid and operational. 
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of a One-Stop-Border-Post where goods imported or exported through the Walvis Bay directly undergo 

customs clearances, yet the Dry Port Agreement still makes no reference to this. Its scope is specifically 

limited to the creation of lessor – lessee relations. 
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CHAPTER 2: SALIENT FEATURES OF THE LEASE AGREEEMENT 

 

A common feature for most international leases is that they have mostly been advantageous and 

favourable to one party, primarily the leasing party212 

1. Governing law  

 

The Dry Port Agreement is governed entirely by Namibian law, and does not extend its regulation to 

specifically include regional law or international conventional law which both Botswana and Namibia are 

party to. Therefore this Agreement once again affirms how it is purely commercial and thus governed by 

contract law, which falls under private law. This Agreement was preceded by a Memorandum of 

Understanding between the Governments of Botswana and Namibia which asserted Botswana’s right of 

access to the Walvis Bay Port. The Memorandum of Understanding213 was not commercial at all, it rather 

created a stepping stone for the development of subsequent binding arrangements between the two 

Governments to ensure more security of access to Walvis Bay Port for Botswana. A memorandum of 

understanding, under Botswana law is not considered a legally binding document, hence the need to 

conclude this Dry Port Agreement. The intention was to create a binding arrangement with the intention 

to regularise Botswana’s right to access and use of Namibia’s port.  

 

Since this is a commercial Agreement, it is subject to the laws of Namibia as far as they regulate the 

port’s activity and the commercial relationship between Botswana and Namport. The Namibia Ports 

Authority Act and the Walvis Bay Port Regulations are the primary legislation which Botswana is obliged 

to comply with. Under the Agreement the Namport does not warrant that the portion of the port being 

 
 
212 Hanna Danwall“Guantanamo Bay, a legal “black hole”? 1 

213 Foreign and Commonwealth Office, Legal Directorate’s Treaties and Memoranda of Understanding (MoUs); 
Guidance and Procedures 2014. Under English Law, (which is one of the sources of Botswana common law), “An 
MoU records international "commitments", but in a form and with wording which expresses an intention that it is 
not to be binding as a matter of international law. An MoU is used where it is considered preferable to avoid the 
formalities of a treaty…The key difference between MoUs and treaties is whether or not there is an intention to 
create legally binding obligations” 
<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/293976/Treaties_and_MoU_Guidan
ce.pdf> accessed 01-12-16 
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leased out is fit for any purpose as contemplated by the tenant. This is a flexibility permitted by UNCLOS 

which provides that the coastal state has the option to cooperate (or not) towards the development of 

infrastructure or facilities to be utilised by the landlocked state. The Government of Botswana has 

undertaken to develop the leased portion. The Agreement provides that the Government of Botswana 

shall not be exempt from compliance with any statute that imposes duties and obligations on it as a tenant, 

including from any tax obligations that accrue to tenants such as value added tax (VAT). The Agreement 

seemingly offers no preferential treatment to the Government of Botswana, it is not concerned with 

facilitating the occupancy or usage of the dry port by Botswana.  

 

History has shown that landlocked states expect that their coastal neighbours should grant them some 

special or preferential treatment due to their geographical disadvantage which does not place them on 

equal footing with coastal neighbours, for example Principle V of the Memorandum submitted by 

landlocked states at the New York Conference expected coastal states to recognise that theirs is a special 

hurdle like no other’s.214 Prior to the New York Conference Article 3(2) of the High Seas Convention215 

had already specifically recognised that landlocked states have “special conditions coastal states should 

not ignore”.216 However, UNCLOS does not impose an obligation on coastal states to be active 

participants in the implementation of Article X rights although landlocked states hope they can. UNCLOS 

sets the minimum standard at equal treatment and non-discrimination of landlocked states. Additionally, it 

does not preclude coastal states from being proactive in assisting landlocked states in their endeavours. 

The Dry Port does not contravene UNCLOS in any way, the government of Botswana is held to the same 

standards as any other tenant on Walvis Bay Port, as well as held to the same standards as dictated by the 

general law of tenancy in Namibia.  

 

 
 
214 “In order to accelerate the evolution of a universal approach to the solution of the special and particular problems 
of trade and development of landlocked countries in the different geographical areas, the conclusion of regional and 
other international agreements  in this regard should be encouraged by all States.” 

215 The High Seas Convention is more widely ratified compared to the New York Convention. It has 63 parties while 

the New York Convention has 43.  

216 States situated between the sea and a State having no sea coast shall settle, by mutual agreement with the latter, 
and taking into account the rights of the coastal State or State of transit and the special conditions of the State having 
no sea coast (emphasis added), all matters relating to freedom of transit and equal treatment in ports, in case such 
States are not already parties to existing international conventions. 
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The Agreement provides that where the law of tenancy requires the tenant to acquire certain licences, the 

government of Botswana should, on its own accord ensure that it duly complies. This suggests that the 

Government of Botswana has a duty to stay informed regarding Namibian tenancy laws. As noted in the 

previous chapter, facilitation seems to be reserved for the actual trade commodities when they are on the 

move, setting up facilities by landlocked states, or settling into facilities is not mentioned in any 

international or regional instrument as requiring special assistance from coastal states. It therefore seems 

nearly unreasonable for Botswana to have expected to be exempt from the general requirements of 

tenancy laws of Namibia, such as acquisition of certain licencing as well as taxes applicable to rental. 

 

In 2013 the Government of Botswana set up a company, Sea-Rail Botswana (Pty) Ltd (hereafter Sea-Rail) 

under the Companies Act of Namibian Law. Sea-Rail is primarily concerned with operation and 

maintenance of the dry port and is wholly regulated by Namibian law. There has not been novation of the 

parties to the Agreement, through which Sea-Rail would assume the duties and obligations of the 

Government of Botswana under the Agreement. This could be due to the fact that the Government of 

Botswana pays rental to Namport from the national annual budget. Sea-Rail is therefore only an agent of 

the Government of Botswana. It is accountable to the Government of Botswana and responsible for 

ensuring that Botswana does not fall in breach of the Dry Port Agreement and Namibian Law. It is 

necessary for the Government of Botswana to remain directly accountable to Namport as a show of 

utmost political commitment.  

 

Sea-Rail however is expected run as a going concern hence the dry port is promoted as a hub for SADC 

regional trade as a whole and not just for Botswana’s benefit. Maybe in the near future Sea-Rail will be 

substituted in place of the Botswana government under the Agreement. This will drive the Almaty 

Programme and Plan of Action217 objective to have the SADC private sector running the daily commerce 

of the sub-region leaving governments to focus solely on issues of regulation and standardisation. 

Particularly Preamble 9 of the Almaty Declaration reads,  

 
 
217 The Almaty Programme of Action of 2003 was adopted to address the special development needs and challenges 

faced by Landlocked Developing Countries in five priority areas: fundamental transit policy issues; infrastructure 
development and maintenance; international trade and trade facilitation; international support measures; and 

implementation and review. 
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We also emphasize that the private sector, as a service provider and as user of transit system 

services, is an important stakeholder in society and should be a main contributor to the 

development of infrastructure and productive capacity in both landlocked and transit developing 

countries. 

 

2. Duration and renewal 

 

The issue of duration and whether it is accompanied by the right to automatic renewal addresses the 

question of just how secure the rights of access enjoyed by landlocked states remain in this day. It has a 

bearing on whether landlocked states can make long term developmental plans or not. The duration of this 

Dry Port Agreement is 50 years, meaning that it will automatically expire on its anniversary in October 

2060. The Agreement does not provide for automatic renewal. Therefore, Botswana’s continued access to 

the port after 2060 is not a secure right.  

 

Longer leases have been entered into by states, however even a 99 years long lease is not long enough to 

lay to rest the question whether a secure right of access to a port is guaranteed. The Treaty of Versailles218 

through which Germany granted the modern day Czech Republic a 99 years long lease in 1929 for the use 

of the Moldauhafen and Saalehafen ports in Germany,219 is due to expire in 2028.220 Germany, has 

considered reclaiming the ports leased to Czech Republic for developmental purposes, and as a gesture of 

good faith, it has suggested that it was willing to offer an alternative port to the Czech Republic, 

seemingly more advantageous.221 The Czech Republic however has a third port within German territory, 

 
 

218 Treaty of Peace between the Allied and Associated Powers of Germany. Entered into force on 10 January 1920. 
The principal allied powers were the United States of America, British Empire, France, Italy and Japan. The other 
associated powers included 22 nations, among them Czechoslovakia. The Treaty became ineffective in 1939 when 
WWII broke out, however undertakings regarding Par XII remained valid between Germany and Czech Republic 

219 Articles 363 of the Versailles Treaty. 

220 “What Next for Czech Port Lot after Hamburg’s rejection of Olympics” < 
http://www.czech.cz/en/Business/What-next-for-Czech-port-lot-after-Hamburg%E2%80%99s-rejec> accessed 30-
10-2016. 

221 The Motorways of the Sea Digital Multichannel Platform “CR willing to swap its Hamburg Ports” < 
http://www.onthemosway.eu/cr-is-willing-to-swap-its-hamburg-ports/> 30-10-2016. 
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Peutehafen, which it purchased and is therefore protected from any sovereign rights the German 

Government may have towards it. This is affirmation that leasing a port does not necessarily create a 

secure right for the landlocked state compared to the rights acquired through a purchase. 

 

The Dry Port Lease does not offer automatic renewal. Security of access is further diminished by this fact. 

This is in contrast to the Guantanamo Bay Lease which has no duration and expiry date,222 therefore 

United States of America (although not landlocked) has secure access thereunder. Although the Dry Port 

Agreement does not offer a more secure right that comes with automatic renewal, it offers Botswana a 

preferential right to enter negotiations with Namport with a view to possibly continue leasing the port for 

a further undefined period. This preferent right is however time bound. Botswana as the tenant, should 

notify the landlord of its intention to invoke this preferent right no sooner than 24 months prior to expiry, 

but no later than 12 months before the Agreement automatically terminates. Therefore Botswana cannot 

notify the landlord of its intention 10 years prior to termination date, the notice will be too early, 

ineffective and will not cause the Parties to open negotiations on renewal. However, once notified on 

time, the Agreement stipulates that the Parties should have reached an agreement at least 6 months prior 

to its automatic termination, failure of which, the landlord will have the right to enter negotiations with 

third parties. Time is of the essence, under this Agreement. If Botswana wants to secure its continued 

access to the Walvis Bay she needs to be able to negotiate terms which Namport will consider favourable 

for its going concern. This, on the side of Botswana, will call for less redtape, negotiators need to be 

prepared to make a few concessions in order to secure this right.  

 

Once again the power politics will come into play. SADC has several landlocked states which would 

benefit from having unlimited access to a port, this is already an advantage in Namport’s favour. The fact 

that the lease is renewable on such time-bound terms only perpetuate the dependency relationship 

between Botswana and Namibia. However, the provision prevents Namport from arbitrarily deciding not 

to enter negotiations with Botswana. Botswana only has a right to enter negotiations with Namport but 

there is no guaranteed continuance of the right of access enjoyed under the Agreement. The provision 

states further that where negotiations are not concluded due to delay on the part of the landlord, then the 

 
 
222 See in Hanna Danwall “Guantanamo Bay, a legal “black hole”? 12. 
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Parties should meet to discuss how to proceed. Initially, the proposal on the table was to automatically 

extend the lease for the duration of the negotiation should the delay have been occasioned by the landlord. 

This would have meant that Botswana would continue paying rent for the duration of this undefined 

extension. The final agreement to meet and resolve the matter expeditiously should present an opportunity 

for the parties to settle preliminaries such as whether rent is due and if there is temporary (defined) 

extension.   

 

On the inverse, where the Landlord determines that he has developmental plans for the portion leased out 

by Botswana, and for this reason would like the reclaim it upon expiry of the Agreement, the Landlord 

should notify Botswana of such intention within 24 months prior to the automatic expiry of the lease. This 

provision has two angles, firstly, the landlord is seemingly precluded from entering notice and reclaiming 

the port prior to the full term of the lease thereby giving Botswana full access to the lease for its full 

anticipated duration. Secondly, the notification period has the effect of countering Botswana’s preferent 

right to enter negotiations for renewal as Botswana can only enter notice of intent to renew 24 months 

prior to the termination date. The question then becomes when both party notify each 24 months prior to 

the Agreement’s termination, who’s rights outweigh the other’s rights? Can Botswana insist on its 

preferent right over and above Namport and Namibia’s sovereign right to do with the port as it pleases? 

 

The landlord is the property owner. The same argument can be raised if the Government of Namibia was 

itself party to this Agreement. It remains to be seen how the parties will handle this situation. The Parties 

should have negotiated a period which permits Namport the right to notify Botswana of its plans prior to 

Botswana’s notification of intention to negotiate a renewal, that way Botswana will be placed on notice in 

advance and start seeking out alternative ports well in time. Since Namport has the benefit of ownership 

of the port, naturally it has an inherent right to decide whether to continue leasing it out or reclaim its use.  

 

The Agreement does not give Botswana security of continuity in that it does not undertake to offer 

alternative ports should Botswana continue to have a need to have unimpeded access to a port in Namibia. 

The issue whether a landlocked state in need of a port can compel a port owner to enter negotiations will 

not arise as the Agreement clearly stipulates at Clause 3.3,  
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..it being agreed that the Tenant’s rights...shall be limited to constitute a preferred right to negotiate 

with the Landlord on renewing the Lease, but the landlord shall not be obliged to enter into a 

renewal of the Lease, particularly if the landlord intends using the Premises for its own benefit. 

 

On the other hand, the Agreement has a clause titled “Review of Agreement” which provides that the 

parties should be able to discuss issues as and when they arise, in light of the fact that the Agreement has 

a long duration. This Clause stipulates that the Parties can review the terms of the Agreement within the 

first 20 years. This presents an opportunity for the Parties to discuss any contemporary issues with regard 

to implementation of the lease and any further concessions the parties might be willing to include into the 

Agreement. It would be wise for Botswana to take advantage of this Clause to show Namibia that it has 

long term plans for usage of the port, this will curb a situation where Namport counters the notice to 

negotiate with a notice to withdraw from the lease. 

 

3. Port installations 

 

The Agreement vests a lot of power in Namport regarding port installations. It has final authority 

regarding which improvements to install, whether and when to remove installations. Botswana remains 

under the constant scrutiny of Namport. However, this could be typical of a lease agreement as between 

natural persons. The Dry Port Agreement upholds the principle of national treatment, which requires that 

Botswana as tenant should face the same conditions a Namibian tenant would face leasing out the port. 

 

The Agreement terms port installations as “Improvements” which it defines as buildings or other 

structures built on or affixed to the premises which are intended to be of a permanent nature. The 

permanent nature of these installations is however questionable if Botswana does not have an automatic 

right of renewal. The Agreement also highlights that the portion being leased out is undeveloped and 

Botswana will, at its own risk and cost, make the necessary improvements for the purpose of using them 

as a dry port. Botswana as the tenant is expected to submit all proposed Improvements to Namport for 

prior approval at least 3 months prior to installing these Improvements. Thereafter the tenant is precluded 

from removing, amending or altering these improvements withouth the landlord’s authorisation. Namport 

additionally has a reserved right to access and inspect these improvements as and when it deems fit. 
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Where it finds that some improvements have been installed or altered without its prior written consent, it 

has the power to require the removal or restoration of the Improvements. 

 

Upon termination, the landlord has the right to request the tenant to remove all improvements on the 

premises, at the expense of the tenant. Where the tenant fails to honour this request the landlord shall 

forthwith remove the improvements, costs incurred shall be settled by the tenant. Where the landlord 

decides to retain the improvements upon termination, the parties shall negotiate compensation due to the 

tenant. The Agreement seems rather one sided in this regard, it does not anticipate that the tenant should 

participate in the decision on whether or not to retain these improvements. As a matter of concern the 

tenant can lose its right to be compensated for installed Improvements in the event that the tenant elects to 

terminate the Agreement within the first 20 years of its commencement, and the landlord elects to retain 

the improvements thereon.  

 

Although the landlord has the right to inspect the improvements and the premises generally, the landlord 

is exempt from any liability for any incident injury or damage to the assets of the tenant irrespective of 

whether or not this is as a result of the landlord’s negligence. Namport only becomes liable where such 

damage or loss is due to gross negligence or wilful misconduct on the part of its agents. The bar for when 

the landlord becomes liable is set very high which once again has the effect of reinforcing Namibian 

authorities’ superiority over Botswana.  

 

The landlord is exempt from any claim for compensation Botswana might feel entitled to where Botswana 

experiences restriction on access to the port occasioned by any ongoing works by the landlord’s 

contractors on the port. It is undeniable that there could be instances where landlords seek to make 

improvements on their property, however, one needs to understand the catastrophic magnitude of 

restricted access to the port, especially if Botswana is not only handling its own goods. This provision is 

in great contrast to the Versailles Treaty223 which guaranteed non impediment to the movement of persons 

 
 
223 Which had liberal provisions at Part XII granting unimpeded transit and access to German ports for its Associated 
and Allied Powers. 
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or vessels, besides with regard to the usual customs, police and immigration processes, highlighting that 

such regulation shall be uniform and reasonable but never to the extent that impedes traffic.224 Meaning 

that access is almost always guaranteed. The economic consequences of this provision, if enforced would 

be dire, especially from an economic point of view. Article 130 of UNCLOS provides that where there is 

likely to be impediment to transit traffic and invariably access, the parties should cooperate towards 

expeditious elimination thereof.  

 

The Agreement does not make it a requirement for the landlord to issue communication to warn the tenant 

about a potential restricted access to the port, this is an essential element that is lacking from the 

Agreement. An advance notice would give the tenant an opportunity to mitigate its losses, especially 

since the tenant is precluded from commencing action for damages incurred in this regard. However this 

should be read in light of Section 22 (1) of the Namibia Ports authority which prohibits closure or 

substantial restriction without a 90 days’ notice inviting for objections to action that may result in closure, 

or restricted access and the Minister’s approval.225 Therefore for purposes of maintenance works which 

Namport might need to conduct, they need not be so significant as to disturb the right to access and utilise 

the port where Namport intents not to issue notices. In this instance Botswana would be justified to call 

on this provision as this Act is listed as one of the governing Acts to this Agreement. 

 

4. Rental Payment and Breach 

 

The rent only became due from 1st October 2010, although the Agreement was signed and entered into 

force in September 2009. This is a positive incentive as it aided minimising the settling in costs for 

Botswana which was allowed to occupy the port as soon as the Agreement was signed. Although rental 

 
 
224 Article 327 Versailles Treaty. 

225 Section 22. (1) No port or portion of any port shall be closed, nor shall any facility provided at a port be 
substantially curtailed or restricted, and no port shall be expanded beyond its limits, unless - 

(a) the Authority has, by publication of a notice in the Gazette, given notice of such intended closure, 
curtailment or expansion and invited any objections to such action to be lodged with it in writing within a 
period of 90 days of the publication of such notice; 
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escalates annually,226 the rental escalation is fixed and the tenant is able to make accurate projections for 

purposes of annual budgeting. The landlord grants the tenant a discount on the rent when the tenant makes 

an early payment. The formula for calculation of the discount is stipulated so the tenant is once again able 

to make projections on the precise amount that will become due.  

 

Non-payment of rent is a ground for termination under the breach clause. The tenant should have “failed 

to pay rent on the due date on three or more occasions”. Interpretation of this breach provision should 

prove to be interesting. It can either mean that consistent late payment, even if by a month, for three 

consecutive years or which ever greater period the landlord can indulge Botswana for, can have the 

cumulative effect of being a ground for breach. The liberal and alternative interpretation could be that, 

where Botswana has totally failed to pay rent for three years running, then the landlord can terminate for 

breach. The question then becomes what triggers the claim of breach, is it the failure to pay rent 

completely, which amounts to non-performance, or consecutive and consistent late payment, without 

condonation from the landlord. 

 

The only provision where Botswana will enjoy some facilitation is with regard access to utilities. The 

Agreement provides that the landlord is willing to facilitate the tenant’s access to utilities and services 

rendered by other local authorities should the tenant so request. Therefore, the landlord will not do this 

out of courtesy, Botswana has to put in a request, to which the landlord may accede. The tenant can seek 

the landlord’s intervention regarding valuation or rates levied by another authority, which taxes or rates 

the tenant could already be paying to the landlord. The tenant however becomes liable for costs incurred 

by the landlord in moving such an action for and on behalf of the tenant, any monies successfully 

recovered will be set off against monies owed to the landlord for his intervention.  

 

The Agreement highlights that the landlord, being a service provider, is amenable to enter into further 

agreements of service should the tenant determine that it requires the landlord’s commercial services. As 

 
 
226 Article 364 of the Versailles Treaty provided that any amount due as rentals in the ports leased to Czech republic 
would be susceptible to revision every 10 years. 
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it is Sea-Rail is handling all the port activities and management for and on behalf of the Government of 

Botswana. In the event that they have to take action beyond their competency it is possible to execute a 

supplementary services contract, currently there is no other agreement between Namport and the 

Government of Botswana. 

 

5. Dispute Settlement 

 

The dispute settlement procedure and practices are spelt out in clear and concise terms. The Agreement 

contemplates that the parties shall first attempt to settle any dispute amicably through negotiations, within 

5 days of notification of each other of the existence of a dispute. In the event that the Parties fail to reach 

an amicable settlement then the dispute shall be sent to arbitration. The choice to send matters to 

arbitration will ensure that the dispute is resolved in a managed fashion where the parties are free to 

choose an arbitrator and the applicable rules are those chosen by the Parties. Arbitration is a better choice 

to litigation, although litigation is usually more expedient than arbitration, it is conducted in public and 

this would be detrimental to the political relations should Botswana be humiliated and attempt an appeal 

from the court of Namibia. 

 

The Parties have chosen the Rules of the Arbitration Foundation of Southern Africa, which both parties 

are familiar with. There is also a clear process of appointment of an arbitrator. The parties further agree 

that the decision of the arbitrator shall be final and binding. This is important once again for the 

maintenance of good diplomatic relations. It is especially important for Botswana as a landlocked country 

to strive to have the least friction with Namibia if it is wants to be considered a valuable partner. 

Overall, for purposes of being a real commercial lease agreement in the strict sense, the Agreement 

depicts the general practices of tenancy laws in Sub-Saharan common law. If Botswana wants to secure 

preferential treatment in additional and supplementary agreements the Versailles Treaty provisions would 

be a good bench mark. Part XII (Ports, Railways and Waterways) has liberal and detailed provisions on 

transit and access. Most importantly, the special treatment afforded goods in transit and treatment at ports 

which have been declared free zones.  Although a port agreement and a free zone agreement are 

distinguishable, the objectives remain the same. To try and argue that this Agreement is “equitable” or 
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otherwise would be overridden by the established notion that states are independent sovereign actors, they 

have the prerogative to accept or decline offers which they find unreasonable227 seemingly under the 

circumstances of regional integration Botswana found this Agreement to be acceptable and necessary for 

purposes of access to a port.   

 

 

  

 
 
227 Harrison James Making the Law of the Sea: A Study in the Development of International Law (Cambridge 
University, Cambridge University Press 2011) 2. 



 
 

76 
 
 

 

IMPLEMENTATION VIS-A-VIS REGIONAL  INTEGRATION 

 

The Agreement does not make mention of any sub-regional protocols or other bilateral agreements as 

between the Parties for purposes of facilitation of movement of goods and people, however, the 

Governments of Botswana and Namibia have been standing parties to regional agreements and protocols, 

therefore the framework set out by the protocols and agreements cannot be ignored in the implementation 

and interpretation of the Agreement. In fact, with regard to the Agreement they are necessary to help read 

into the agreement what is not explicitly stated as complimentary. 

 

Namibia is party to all the sub-Saharan sub-regional protocols and treaties discussed in the previous 

chapters, as well as Botswana. It is important to highlight that Namibia is a monist state,228 and the 

practise of monist states is that, once they bind themselves to treaties or international legal instruments, 

the duties and obligations assumed thereunder immediately become enforceable, international law does 

not go through a process of admission or transformation into its domestic legal system.229 This is in 

contrast to dualist states, like Botswana, where the state needs to engage in law making process steps 

domesticating these duties and obligations in to national legislation in order for them to be enforceable 

nationally.230 The point is, the fact that Namibia is party to all sub-regional treaties and is a monist state 

should mean that in implementation of the Agreement, Botswana can call on Namibia’s regional 

undertakings in order to have efficient access and secure transit in order to maximise utilisation of the 

Walvis Bay port. Botswana need not go determine whether Namibia has legislation bringing its 

international and regional undertakings into effect.  

 

 
 
228 Constitution of the Republic of Namibia - Article 144 International Law reads, 

“Unless otherwise provided by this Constitution or Act of Parliament, the general rules of public international 
law and international agreements binding upon Namibia under this Constitution shall form part of the law of 

Namibia.” 

229 Brindusa Marian “The Dualist and Monist Theories. International Law’s Comprehension of These Theories” 
(PhD Dissertation, University of Targu-Mures) 

<http://revcurentjur.ro/old/arhiva/attachments_200712/recjurid071_22F.pdf> 4. 

230 Brindusa Marian “The Dualist and Monist Theories. International Law’s Comprehension of These Theories” 3. 
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The Governments of Botswana and Namibia have other bilateral memoranda for the very 

operationalisation of their transit and access undertakings with the ultimate goal of trade facilitation in 

order to drive the regional developmental agenda. These are invariably going to have an impact on the 

implementation of the Dry Port Lease Agreement. One such arrangement is the Agreement establishing 

the One Stop Border Post (OSBP Agreement).231 This Agreement established a one stop border between 

the two states at a border point which is the commonly used route of transit by both states. The one stop 

border post lies on the Trans-Kalahari Railway line, which is the subject of another bilateral agreement, 

under which these two Governments are jointly developing a railway line for the efficient movement of 

goods.232 The Trans- Kalahari railway line will end at a coal handling facility, designed specifically for 

the storage and trans-shipment of Botswana coal to western markets. A conveyor belt will connect the 

Botswana coal handling facility to the Walvis Bay port.  

 

The OSBP Agreement, is based on international and sub-regional treaties which both Parties are party to, 

specifically making reference to the objectives set out in the SADC Protocol on Trade, SADC Protocol on 

Transport, Communications and Meteorology as well as the Johannesburg Convention.233 The parties 

undertook to have harmonised customs procedures (based on existing international and regional 

treaties),234 integrated and standardised border control documentation, joint clearances and expedited 

movement of persons and goods between the two countries as well as the extra-territorial application of 

their national border control laws while sharing facilities. The Agreement further provides for the mutual 

recognition of each other’s facilitation agents and also exempts from taxes and duties the facilitation 

agents’ goods which are necessary for their daily functions in the other state.  

 

 
 
231 Bilateral Agreement between the Government of the Republic of Botswana and the Government of the Republic 
of Namibia Concerning the Establishment and Implementation of a One-Stop Border Post at Mamuno/Trans 
Kalahari executed in 2005. 

232 It is expected that construction will commence in the first quarter of 2017. 

233 International Convention on Mutual Administrative Assistance in Customs Matters. Adopted in June 2003, 
Brussels. Administered by the World Customs Organisation. 

234 Breaches of the laws relating to border controls of the adjoining State which are detected in the control zone of 
the Host State are subject to the laws of the adjoining State as if the breaches had occurred in the adjoining State’s 
own territory’, criminal jurisdiction however remains strictly territorial. 
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To further standardise facilitation and smooth movement of goods and persons, the OSBP Agreement 

establishes a Commission which shall be tasked with determination of administrative measures to ensure 

the full and efficient implementation of this OSBP Agreement. The Commission shall be comprised of 

equal number of representatives from each party and representatives of facilitation agents organisations, 

and take decisions by consensus. This is a positive step towards the recognition of common interests and 

ensuring equilibrium of administrative powers between the parties, and equal and unimpeded transit for 

both states as anticipated by the SADC Protocol on Transport, Communication and Meteorology.235.In 

order to ensure that the Commission stays abreast with the evolving dynamics of transit issues, the 

Commission has to co-opt some facilitation agents organisations into the administrative committees, 

which shall meet regularly to review the effectiveness of the measures and give the Commission feedback 

on any improvement that may be necessary. In line with the requirement to enact laws for the 

implementation of the OSBP Agreement, Botswana Passed the One Stop Border Post Act in 2013. 

 

As a safeguard, the OSBP Agreement lists a host of reasons236 which could justify the temporary closure 

of a border post within the other Party’s territory, including reason of “economic interest”. Notably the 

reasons for taking temporary measures do not seem to be exhaustible and they go beyond the scope of 

permissions under the regional framework. Article 24 of the SACU Agreement has already set out a 

defined scope for which there can be such “temporary measures” on trade facilitation such as imposition 

of restrictions on goods of a kind of which the importation into an area is prohibited on grounds of public 

morals, public health or security, or as a precaution against animal or plant diseases, parasites and insects, 

or in pursuance of the provisions of a multilateral international agreement to which it is a party.  

 

Article 24 ranks security interests highest and yet it still prohibits restriction of transit even when 

measures are taken to safeguard national security. By the OBSP including a broad “economic interest” as 

a ground for possible closure of a border, it creates an opportunity for coastal states to act in such a way 

that could amount to deliberate sabotage of the economic development of a landlocked state should the 

 
 
235 Article 3.2 Protocol on Transport, Communication and Meteorology. 

236 Reasons include defence and security, public safety, public order, public morality, public health and any other 
circumstances of a similar nature. 
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coastal state fear economic prosperity of its landlocked neighbour. Coastal states are already vested with 

the right to grant or deny transit. As discussed in previous chapters, it is possible and has been observed in 

history that where one country becomes threatened by the economic perseverance of its neighbour it may 

elect to make transit impossible for it.237 This was seen several times that a landlocked state experienced a 

blockade for undefined periods, such was the case between the Kingdom of Lesotho and the Republic of 

South Africa.238 

  

On the face of it, it seems that under the OSBP Agreement any reason could be advanced to justify 

closure of a joint border, however, there is provision for prior notification of the other Party. The 

Agreement reiterates the temporary nature of these measures but it is silent on when the Parties shall meet 

to review whether the temporary measures are still necessary. The Commission is only tasked with 

determination of administrative measures, they will have no part in determining the reasonableness of the 

duration of a temporary measure, nor ensuring that the joint border post is back to full function. The 

decision to suspend the One Stop Border Post is a sovereign decision and will have to be resolved 

diplomatically.  

 

The temporary measures clause does not place closure of the One Stop Border Post as a last resort for the 

parties, nor does it make mention of other possible and alternative measures. Therefore, confirming that 

the kind of measures to be taken, even if they do not result in closure of the border, are left to be 

determined as sovereign act of a state. Once again the politics of the landlocked states’ need to ensure a 

constant state of good relations with its coastal neighbours will come into play should there be a decision 

to close the border. This is because as a landlocked state, Botswana’s transit needs will almost always 

outweigh Namibia’s transit needs. The fact is Botswana needs the trans-kalahari corridor as well as all 

special arrangements that come with it. For Namibia, the Trans-Kalahari Railway line would be a longer 

route to use to reach its eastern markets, tt would be in Namibia’s best interests to seek out eastern 

markets directly through South African ports. Hence if the One Stop Border Post is to be suspended, 

 
 
237 Uprety The Transit regime for Landlocked States, footnote 54. 15. 

238 Susan Marks “Transit Rights of Lesotho” Commonwealth Law Bulletin 329 (1990) <http://heinonline.org> 
accessed 08-10-2016. 
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Botswana stands to be the biggest loser, regardless of which party evoked the provision on temporary 

measures.  

 

The clause on temporary measures based on economic interests grants a scope even greater than provided 

by international and regional treaties. The Convention on Transit Trade to Landlocked States has a 

provision which could be in line with protection of economic interests. Article 11 (3) (b) provides that the 

application of the Convention shall not affect measures already in place, emanating from other treaties 

where such treaties seek to protect industrial, literary or artistic property and suppress unfair competition. 

The issue of unfair competition is determinable as SADC states have national competition policies and 

legislation. They have signed a Declaration on Cooperation in Competition and Consumer Policies 

pursuant to Article 25 of the SADC Protocol on Trade as well as Memorandum of Understanding on 

Inter-Agency Cooperation in Competition Policy, Law and Enforcement 239to ensure that there is 

harmonised practices on competition at national level, deriving guidance from the United Nations Set of 

Principles and Rules on Competition.240 The Competition and Consumer Policy and Law Committee 

formed under the Declaration can thus aid to determine instances of unfair competition as it is tasked with 

overseeing cooperation on competition. 

 

Additionally, it is common to have national policies which protect small local markets and industries, this 

is in line with the World Trade Organisation Agreement on Safeguard Measures which permit restrictions 

on trade or import of certain products which would be detrimental to the local domestic industry 

producing a similar product.241 However these international instruments to refer to instances where select 

 
 
239 Memorandum of Understanding on Inter-Agency Cooperation in Competition Policy, Law and Enforcment: 
signed on 26 May 2016 at Gaborone. Competition Authorities have committed themselves to cooperate by, among 
other things; sharing information on cases, coordinating investigation of cases, harmonizing the rules and procedures 
for handling cases, and undertaking joint capacity building and research activities. 

240 UNCTAD The United Nations Set of Principles and Rules on Competition: The Set of Multilaterally Agreed 
Equitable Principles and Rules for the Control of Restrictive Business Practice adopted by United Nations 
Conference on Restrictive Business Practices 5th December 1980 (UNCTAD/RBP/CONF/10/Rev.2) 

241 Article 2 reads 

“1. A Member may apply a safeguard measure to a product only if that Member has determined, pursuant 
to the provisions set out below, that such product is being imported into its territory in such increased 
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products are restricted, yet this will still not result in border closures. It stands therefore that although the 

parties chose not to define nor refer to any international agreement for the implementation of this Clause 

on temporary measures under the OSBP Agreement, the parties need to have a common understanding of 

what kind of economic factors are permissible under this provision, otherwise “economic factors” may be 

referred to arbitrarily.  

  

 
 

quantities, absolute or relative to domestic production, and under such conditions as to cause or threaten to 

cause serious injury to the domestic industry that produces like or directly competitive products. 

2. Safeguard measures shall be applied to a product being imported irrespective of its source.” 
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PROGRESS ON THE PORT SO FAR 

 

In an interview242 with Sea-Rail they stated that the portion of the Walvis Bay port they are leasing is 36 

200 square metres in size. Since the Agreement stated that the portion Botswana is leasing was not 

developed at all Botswana has been working tirelessly to develop it into a dry port to meet the kind of 

operations it wants to engage in. The intention is to offer several services such as container handling, 

stacking, storage, break bulk, general warehousing, empty container park, amongst other things. The port 

commenced operations in 2014, however the developmental plan are not fully completed. It is anticipated 

that within the next 5 years the general and specialised warehouses, as well as cold storage facilities will 

be fully constructed. The dry port is not solely meant for the import and export of Botswana goods, but 

rather the port is anticipated to serve all regional markets especially Zambia, Zimbabwe and Gauteng 

Province in South Africa. Sea-Rail is developing its capacity to handle machinery, vehicles, chemicals 

and fertilisers, beverages, processed food, bulk food stuff and other agricultural products, as well as steel, 

building materials and other materials. 

 

The dry port is viewed as a preferable alternative to the Durban (South Africa) port, since it presents a 

less congested route already that will be expedited by the utilisation of the Trans-Kalahari Railway line 

once it is in operation. It takes upto 48 hours to deliver cargo between Walvis Bay and Gaborone. This 

shortened trip also benefits from the One Stop Border Post which ensures that goods in transit are cleared 

expeditiously. According to Sea-Rail, Botswana has seen 6% reduction in costs of transportation and 

logistics. The Botswana Dry Port offers handling fees at 15% less than the fees charged by the Durban 

port. Additionally trucking costs have reduced by 30% thereby making the dry port a cost effective 

solution to transit transport woes.  

 

In its operations Sea-Rail is governed by Namibian laws, the Agreement particularly makes mention of 

the Namibian Ports Authority Act and Walvis Bay Port Regulations. It also highlights the importance 

attached to the Port Safety, Health, Risk, Environmental and Quality Policy, violation of which could be 

considered to constitute a breach. It is important to highlight that Botswana does not have any commercial 

 
 
242 Interview with Sea-Rail conducted via email on 4th October 2016. 
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vessels which berth at the Walvis Bay Port. The Dry Port Agreement is still relatively new and 

developments still underway, therefore an informative assessment of the success of the dry port would be 

premature right now. It stands to be seen beneficial regional integration will be, especially from a 

landlocked state’s view. 

 

Although there is a piece-meal approach to the issue of transit in sub-Saharan Africa, it is to be noted that 

the overall objective of these bilateral relations is not to operate in silos, rather to work towards the 

regional integration strategies. For instance the Commission under the OSBP Agreement has no relations 

or bearing, as far as their agreements are concerned, on the relationship between Botswana and Namport 

in operationalising the port, yet all these work towards regional integration. Lessons could be drawn from 

similar Commissions in other regions which have cross-cutting mandates and powers such as the 

Argentina- Paraguay Commission.243 Although the Argentina – Paraguay Commission is tasked with 

facilitation of customs control and operational procedures thereto, it also has the mandate to make 

recommendations on development of bilateral trade, transport and communications, water transport as 

well as joint efforts to obtain international finance. With integration high on the SADC agenda, all these 

institutions and arrangements cannot be viewed in isolation. 

 

The Southern Africa corridors are the most advanced in terms of competitiveness and efficiency in 

service244 and have been hailed for the number of bilateral agreements that govern operations as well as 

standardised permits and licences which is yet to be achieved in the West and Central African corridors 

framework.245 The Trans-Kalahari Corridor in particular has a few achievements to date and these 

include; adoption of streamlined legislations and harmonised customs procedures; successful introduction 

and implementation of a Single Administrative Document (SAD 500); adoption of common transit 

procedures; harmonisation of Border operating hours from 2200hours to twelve midnight (0000) at 

Mamuno/Trans Kalahari Border Posts; harmonisation of Axle Load Limits; development of  Trans-

 
 
243 Commission set up under the Exchange of notes on Improvement of Trade Relations of 1967 see Ingrid Delupis, 
“Land-locked States and the Law of the Sea” 107. 

244 Teravaninton & Raballand A Review of the International Corridors 29. 

245 Ibid  34. 
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Kalahari Corridor Client Service Charter; reduction of border clearance (dwell time) from over several 

hours to a maximum of 1 hour and a minimum of 30 minutes.246  

 

The successful implementation of all these instruments always depends on whether the legal environment 

is an enabling stepping stone. The Dry Port Agreement is limited in terms of its predefined and 

deliberately restricted scope and duration. On its own, it is not concerned with ‘facilitating’ access to the 

sea and on paper it has a disconnect with all these regional instruments and efforts. Facilitation of access 

to the sea, in my opinion entails taking deliberate steps to ease the burden faced by Botswana as a 

geographically disadvantaged party, and such steps should be tailored into agreements aimed at such. As 

noted, the Dry Port Agreement lacks specific provision on transit or exemptions in domestic process, 

which UNCLOS encourages under the Most Favoured Nation provision of Part X. This could lie in the 

fact that the Namibian party is not the Government of Namibia but rather a commercial agent of the 

Government of Namibia. 

 

The question then becomes whether the parties can expand the scope of this Agreement should they 

require to have detailed provisions on transit facilitation. The conclusion that the Agreement is strictly a 

landlord – transit arrangement and the fact that Namibian party is strictly a port authority with no or a 

limited mandate on facilitation, point to the possibility that the Governments of Botswana and Namibia 

will need a new and separate arrangement with specific transit and trade facilitation provisions. 

 

The Dry Port Agreement has not been subjected to any scholarly review hence views on whether this 

Agreement is sufficient for pusposes of implementing aspects of Part X of UNCLOS, remains unsettled 

for now. However, leasing of ports in foreign land as a means to facilitate access to the sea is not a new 

concept. There have been leases such as the agreement between Germany and Czech Republic of 1929 

(herein the Czech Lease) and the lease between United States of America and Cuba on leasing of 

Guantanamo Bay contained in the Treaty between United states of America and Cuba of 1934 (herein the 

 
 
246Presentation by the  Trans- Kalahari Corridor Secretariat, African 2013 Almaty PoA Review Meeting 
<http://www.unohrlls.org/UserFiles/File/LLDC%20Documents/ALMATY%20+10/Africa%20regional%20review/ll
dc2013_tkcmc-presentation-apoa-july2013.ppt>. 
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Guantanamo Lease).247 There is no minimum standards on the form an agreement leasing a port should 

take. Each lease is unique in formulation of its provisions as well as in effect and implementation. The 

Czech lease was of a 99 years duration while the Guantanamo Bay Lease, is for an unlimited duration and 

remains in force to this day. Although all these are for the common purpose of leasing ports, they all have 

unique objectives which remain the determining factor of the technicalities therein. 

 

The benefit of having a time bound agreement lies in the fact that there comes a point where the parties 

get an opportunity to go back to the drawing board and possibly revise the object, scope and technical 

terms for renewal. This provides opportune for inclusion of new dynamics of global development, 

improved and more balanced beneficial cooperation.  The However this is an optimistic view. 

 

  

 
 
247 See Hanna Danwall “Guantanamo Bay, a legal “black hole”? 12. 
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TANGIBLE PRIORITIES FOR INCREASE OF SCOPE AND COOPERATION 

1. Alternative Transit Routes 

 

Landlocked states are faced with the challenge of continuously seeking convenient routes to the sea. 

Navigation of the rivers is the oldest pre-historic and initial transit methodology utilised to gain access to 

the sea. It was in the eighteenth century that claims of freedom of navigation of rivers underpinned by the 

notion of innocent passage were advocated for, initially without success,248 until the adoption of the Paris 

Convention in 1804.249 The Paris Convention declared freedom of navigation of the Rhine River by 

Germany and France. Scholars have held a view that river navigation is a cheaper mode of transport 

compared to railway transportation250 while railway transportation has been suggested by UNCTAD to be 

a cheaper alternative to road transportation. Therefore it would make economic sense for landlocked 

developing countries to seek out the cheapest most convenient transit routes and transportation modes for 

purposes of cost cutting. 

 

The Paris Convention lead to the adoption of subsequent treaties such as the Treaty of Peace251 which 

recognised the importance of river navigation in commerce for all riparian states essentially opening it up 

for communal use. The 1814 Treaty of Peace specifically provided that “[t]he navigation of the Rhine, 

from the point where it becomes navigable to the sea, and vice versa, shall be free, so that it can be 

interdicted to no one.”252 Thereafter several instruments made provision for freedom of navigation of 

 
 
248 Ibid 39. 

249 Convention of the grant of the Navigation of the Rhine" signed August 15, 1804 < 
http://www.encyclopedie.bseditions.fr/article.php?pArticleId=11&pChapitreId=36159&pSousChapitreId=36166&p
ArticleLib=Le+R%E9gime+international+actuel+du+Rhin+%5BLe+Rhin-%3ELe+Rhin%5D> accessed 16-11-
2016. 

250 Professor Eugene Borel “Freedom of Navigation on the Rhine”  British Yearbook of International Law 75 (1921-
1922) <http://heinonline.org> accessed 16-11-2016. 

251 Treaties of Paris (1814–15) were two treaties signed at Paris respectively in 1814 and 1815 that ended 
the Napoleonic Wars. The treaty signed on May 30, 1814, was between France  and the Allies (Austria, Great 
Britain, Prussia, Russia, Sweden, and Portugal) on the other. < https://www.britannica.com/event/Treaties-of-Paris-

1814-1815> accessed 16-11-2016. 

252 Professor Eugene Borel “Freedom of Navigation on the Rhine”  British Yearbook of International Law 75. 

https://www.britannica.com/event/Napoleonic-Wars
https://www.britannica.com/place/France
https://www.britannica.com/place/Prussia
https://www.britannica.com/place/Russia
https://www.britannica.com/place/Sweden
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rivers which were considered international rivers. The Versailles Treaty253 and Barcelona Convention are 

such examples. However, international conventions which provide for navigation of rivers up to the sea 

highlight that a river should be navigable. This means that it is possible to have a non-navigable river, and 

this determination must be made by the riparian states. In the context of Southern Africa, the Treaty 

between Great Britain and Portugal of 1890 permitted free navigation of Zambezi river by the Portuguese 

merchants from its African colonies254 in recognition of its commercial navigability. 

 

On the northern border of Botswana lies a river called Chobe,255 which leads to and connects to the 

Zambezi River as it flows to the east. Although Botswana navigates this river mainly for tourism 

purposes, there is no indication of whether there has been consideration to utilise it for commercial 

 
 
253 Article 331 

The following rivers are declared international: 

the Elbe (Labe) from its confluence with the Vltava (Moldau), and the Vltava (Moldau) from Prague; 

the Oder (Odra) from its confluence with the Oppa; 

the Niemen (Russstrom-Memel-Niemen) from Grodno; 

the Danube from Ulm; 

and all navigable parts of these river systems which naturally provide more than one State with access to 
the sea, with or without transshipment from one vessel to another; together with lateral canals and channels 
constructed either to duplicate or to improve naturally navigable sections of the specified river systems, or 

to connect two naturally navigable sections of the same river. 

The same shall apply to the Rhine-Danube navigable waterway, should such a waterway be constructed 
under the conditions laid down in Article 353. 

Article 332 

On the waterways declared to be international in the preceding Article, the nationals, property and flags of 
all Powers shall be treated on a footing of prefect equality, no distinction being made to the detriment of the 
nationals, property or flag of any Power between them and the nationals, property or flag of the riparian 
State itself or of the most favoured nation. 

254 Uprety The Transit Regime for Landlocked States 121. 

255 The Chobe has its source on the central plateau of Angola, where it is called the Rio Cuando. It undergoes further 
changes of name at various stages along its course. When it crosses the border into Namibia, it becomes the Kwando 
and then the Mashi, which flows generally in a southerly direction into the Linyanti (or Linyandi) Swamp. From this 
point it is called the Linyanti (or Linyandi) River until it reaches Lake Liambezi. At the exit from the lake, the river 
becomes the Chobe see pg 12 para 11 of International Court of Justice Case Concerning the Kasikili/Sedudu Island 
between the Governments of Botswana and Namibia – Judgment of 13 December 1999.  
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navigation.256 The International Court of Justice (ICJ) noted that according to Article III (2) of the Anglo - 

German Treaty of 1890,257 in order to reach the Zambezi river, the German Government was granted the 

right to navigate the main channel of the Chobe River down to where it meets the Zambezi River.258 This 

is indicative of the fact that Chobe river could be considered as a transit route as far as it may be 

determined to be navigable. The ICJ noted that “the navigability of a watercourse is the combined result 

of its depth, its width and the volume of water it carries, taking account of natural obstacles such as 

waterfalls, rapids, shallow points, etc., along its course.”259 Determination of navigability of a river for 

purposes of transit and trade is accordingly a technical exercise which requires concrete conclusions by 

technical experts. However, in light of the fact that river navigation has been deduced to be less costly, it 

should be an option which Botswana should consider. 

 

Should Botswana consider navigation of the Chobe, it cannot overlook the fact that the River is already 

subjected to regulation by two Commissions which have a sustainable use and conservation mandate over 

it. These are the Permanent Okavango River Basin Commission (OKACOM)260 and Zambezi 

Watercourse Commission (ZAMCOM).261 Botswana is party to both Commissions as the Chobe River 

 
 
256 International Court of Justice Case Concerning the Kasikili/Sedudu Island between the Governments of Botswana 
and Namibia – Judgment of 13 December 1999. The matter concerned the determination of the main channel of the 
Chobe River, the determination of which went towards determination of the territorial jurisdiction of an island 
(Sedudu) which was situated in the river between the Namibian and Botswana border. 

257 In the spring of 1890, Germany and Great Britain entered into negotiations with a view to reaching agreement 
concerning their trade and their spheres of influence in Africa. In the south-west of the continent, Great Britain 
sought to protect the south-north trade routes running through Lake Ngami to Victoria Falls, while Germany, which 
had already laid claim to a large portion of what was called "South West Africa", sought British recognition of its 
access to the Zambezi. These negotiations culminated in the conclusion of the 1890 Treaty see Case Concerning the 
Kasikili/Sedudu Island between the Governments of Botswana and Namibia – Judgment pg 13 para 13. 

258 Ibid pg 19 Para 21. 

259 Ibid pg 30 para 40. 

260 Agreement between the Governments of the Republics of Angola, Botswana and Namibia for the establishment 
of a Permanent Okavango River Basin Water Commission. Signed on 15th September 1994 < 
http://www.okacom.org/site-documents/key-documents/1994-agreement-between-the-governments-of-the-republic-
of-angola-the-republic-of-botswana-and-the-republic-of-namibia-on-the-establishment-of-a-permanent-okavango-
river-basin-water-commission-okacom-agreement/view> accessed 30-11-2016. 

261 Agreement between the Governments of the Republics of Angola, Botswana, Malawi, Mozambique, Namibia, 
Tanzania, Zambia and Zimbabwe for the establishment of the Zambezi Watercourse Commission. Signed on 13 July 
2004. < http://zambezicommission.org/images/downloads/ZAMCOM%20agreement.pdf> accessed 30-11-2016. 
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starts in the Okavango region and terminates in the Zambezi basin. There will be need to strike a balance 

between the conservation initiatives and the transit requirements. The treaties setting up these 

Commissions are set up under the ambit of the SADC Protocol on Shared Watercourses262 which does not 

oust the possibility of river navigation while promoting sustainable use and cooperation in conservation 

of regional waters. 

 

Botswana and riparian landlocked neighbours can draw lessons from a similar arrangement on the 

navigation of the Niger River, which is the third longest river in Africa.263 The Niger’s riparian states are 

Niger, Benin, Chad, Guinea, Côte d’Ivoire, Mali, Nigeria, Cameroon and Burkina Faso. The riparian 

states have set up a River Niger Commission to oversee the use and management of the river for the 

benefit of the riparian states’ communities. Navigation of the Niger to access the sea is one of the major 

uses of the Niger River. 

2. Participation in Exploration and Exploitation of Ocean Resources 

 

Although the Convention on Fishing and Conservation of the Living Resources of the High Seas264 only 

has 39 state parties, it is significant in that it introduced the notion that landlocked states and coastal states 

could enter into written bilateral arrangements regulating conservation measures related to fishing in the 

 
 
262 Protocol on Shared Water Courses in the Southern African Development Community of 1995 and its Revised 
version of 2000. < http://www.sadc.int/files/3413/6698/6218/Revised_Protocol_on_Shared_Watercourses_-_2000_-
_English.pdf> accessed 30-11-2016. 

263 The Niger Basin has been governed by a series of agreements in the post-colonial era, including: Act Regarding 
Navigation and Economic Co-operation between the States of the Niger Basin, done at Niamey, Niger, 26 October 
1963, entered into force 1 February 1966 (“1963 Act”); Agreement Concerning the Niger River Commission and the 
Navigation and Transport on the River Niger, done at Niamey, Niger, 25 November 1964, entered into force 12 
April 1966; Agreement Revising the Agreement Concerning the Niger River Commission and the Navigation and 
Transport on the River Niger of 25 November 1964, adopted at Niamey, Niger, 15 June 1973, entered into force 15 
December 1973 (“Niamey Agreement”); Convention Creating the Niger Basin Authority, concluded at Faranah, 
Guinea, 21 November 1980, entered into force 3 December 1982 (the “1980 Convention”); Protocol relating to the 
Development Fund of the Niger Basin, done in Faranah, Guinea, 21 November 1980, entered into force 3 December 
1982 (the “Protocol”); and Niger Basin Water Charter, signed in Niamey, Niger, 30 April 2008 (“Water Charter”). 

<http://www.internationalwatersgovernance.com/niger-basin.html>.  

264 Convention on Fishing and Conservation of the Living Resources of the High Seas, adopted at Geneva on 29 
April 1958. Entered into force 20 March 1966 < 
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXI-3&chapter=21&clang=_en#bottom> 
accessed 17-08-2016. 
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high seas. This therefore presents an opportunity for landlocked states to be active participants not only in 

High Seas fishing but in conservation initiatives. Coastal states will to recognise their involvement in 

global marine conservation as pertinent. However High Seas fishing does not seem feasible for 

developing landlocked states as the High Seas have become further to reach due to the ever increasing 

continental shelves of coastal states.  

  

Previous submissions by landlocked states at diplomatic conferences, focused solely on securing 

recognition of their right to have free transit until the UNCLOS III conference. At this Conference 

landlocked and geographically disadvantaged states sought recognition of greater rights such as fishing, 

exploitation of sea bed resources and participation in the general governance of global ocean resources. 

This was captured in the Kampala Declaration. This Declaration sought to re-emphasise that the sea and 

its resources should be enjoyed by all nations on the basis of equality and non-discrimination.265 The 

rights enunciated in the Declaration seem to have been listed in their order of priority, with the right of 

free and unrestricted access to and from the sea for both landlocked and geographically disadvantaged 

states being described as cardinal in Articles 1 and 2266. Article 4 provided the next priority for landlocked 

states, the right of free access to and from the sea-bed in order for landlocked and geographically 

disadvantaged states to participate in the exploration and exploitation of the Area and its resources. This 

right is underpinned by the principle that all resources are common heritage to all nations.267 However in 

order to determine the breadth and width of the High Seas and the Area it is necessary to establish the 

boundaries of territorial waters, essentially the Exclusive Economic Zone and the extended continental 

shelf. 

 

Landlocked states had struck a compromise at the Seabed Committee Conference in 1971 with 

developing coastal states that, since it was essential for coastal states to define their exclusive economic 

zone, landlocked states would in exchange have a right to participate in the exploration and exploitation 

 
 
265 Kampala Declaration Preamble paragraph 9. 

266 Article 3 Kampala Declaration is supplementary to Articles 1 and 2. It provides that coastal states should provide 

facilities necessary for traffic in transit without discrimination. 

267 Article 8 (c) Kampala Declaration. 
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of exclusive economic zones as they had the effect of increasing coastal states’ maritime jurisdiction.268 

The reason on which landlocked states were unanimous on this was based on the fact that coastal states 

acquisition of Exclusive Economic Zones (EEZ) beyond what is already recognised as their exclusive 

territorial seas effectively reduced the High Seas space to which landlocked states have access. Territorial 

waters are only 12 nautical miles269 however landlocked states are permitted to extend their exclusive 

economic zone and continental shelf up to 200 nautical miles.270  

 

This demise caused by extension of territorial waters to include exclusive economic zones is ongoing and 

very present to this day as coastal states continuously seek to increase their continental shelves. In this 

regard, landlocked states should be proactive in implementation of Article 69 of UNCLOS. High Seas 

fishing might be open to landlocked states however, with the high seas becoming further to reach and 

reduced in size by encroaching continental shelves, the costs of travel and logistics for landlocked states 

might prove a deterrent to high seas fishing. Therefore the next best economic option for landlocked 

states would be participation and exploitation of coastal neighbour’s EEZ resources. However this is once 

again dependant on whether coastal states are willing to permit landlocked states a share of their EEZ 

resources, it is their political will and foreign policy governing cooperation with neighbouring landlocked 

states that will determine whether cooperation can be fostered. Until then Landlocked states remain 

hopeful that the call from coastal neighbours will come sooner rather than later. 

  

 
 
268 Tariq Hassan “Third Law of the Sea Conference Fishing Rights of Landlocked States” Lawyer of the Americas 
686 (1976) 691 <http://heinonline.org> accessed 01-08-2016. 

269 Article 3 UNCLOS. 

270 Article 57  as read with Article 76 UNCLOS. 
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CONCLUSION 

 

The Dry Port Agreement terminates in 2060. Although it has a limited scope and period, it is for 

Botswana to fully harness any benefit it can while the Agreement is in force. The Agreement essentially 

grants exclusive and unrestricted access to a port, which mitigates against insecurity of access and 

dependency. Renewal of the Dry Port Agreement is not guaranteed. However, in light of the fact that the 

Government of Namibia generates annual revenue from this lease directly from the Government of 

Botswana (and not an private agency on behalf of Botswana), and the Government of Botswana, being a 

sovereign power, has every reason to retain good relations with Namibia, the lease by Botswana is 

beneficial for Namibia as they are assured that Botswana will strive not to be in default of its obligations 

for fear of hampering the cordial diplomatic relations.  

 

In the event that the Dry Port Agreement is not renewed, Botswana should already have alternative 

options for cooperation, and not just with Namibia. It is necessary that the Dry Port Agreement is viewed 

as a stepping stone to greater cooperation arrangements, especially in the context of the existing, and 

rather progressive and liberal regional framework. The real challenge for landlocked states lies in the fact 

that, no matter how progressive the regional framework may be, the bilateral agreements flowing 

therefrom need not match the terms of the regional framework’s liberalism, this is not made obligatory 

under any instrument discussed so far. Coastal states remain vested with the overarching prerogative to 

safeguard their interests above everything else, and this has been upheld in all global and regional treaties. 

 

The 2013 African Almaty Review Report noted that due to the dire state of transport and trade facilitation 

services in African landlocked developing countries, it was likely that the focus on transport, trade 

facilitation and transit agreements would remain a priority for the foreseeable future. However this does 

not mean that developing landlocked states should sit on their UNCLOS rights. UNCLOS establishes a 

framework that facilitates cooperation for equitable utilisation of maritime resources to foster economic 

development of all states. All landlocked states, African or otherwise, have rights almost as equal as 

coastal states under UNCLOS. Implementation of these rights should ideally lead to improved economic 

diversification for developing landlocked states, eventually contributing to their much needed economic 

development. Therefore landlocked states should continue to strive for the enjoyment of other rights 

beyond transit rights. 
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All states’ right to freedom of the High Seas has never been in doubt and has been endorsed as part of 

customary international law and as a right to be enjoyed by coastal and landlocked states equally. The 

right of free transit is only a precursor to the realisation and enforcement of the right and freedom of the 

High Seas which the High Seas Convention confirmed and transposed unto UNCLOS as further 

confirmation. Alongside the claim to the right of free transit and access to the sea, is every state’s right to 

sail ships flying its own flag, fishing in the High Seas and laying submarine cables and pipelines. The 

High Seas Convention at Article 2, affirms these freedoms as “recognised by the general principles of 

international law.” UNCLOS acknowledges that landlocked states enjoy equal rights of participation once 

they have access to the sea, the major hurdle is gaining access to the sea.   

 

There is notable progress regionally, through implementation of the Almaty Programme objectives. The 

Programme’s regular review mechanism ensures that there is continued dialogue between landlocked 

states, their coastal and transit neighbours, as well as the private sector. This is particular beneficial in 

Africa where all states involved are developing and are well underway to implementing their regional 

development programmes. Regional development programmes are focused on harmonising policies 

which operationalise UNCLOS and contribute towards development and economic gain for all parties. 

Through continuous dialogue coastal states might start to show more empathy for landlocked states and 

allow for greater opportunities for cooperation, such as joint ventures in marine scientific research, which 

is encouraged under Article 254 (3) of UNCLOS.  

Landlocked states need to feel more secure in their rights of transit and access to the sea. Without secure 

rights long term plans will become nearly impossible. There is need to forge more meaningful 

relationships with coastal states and work towards overcoming the challenges of dependency jointly. As 

for the overwhelming challenge that is political will and stability, for now, it has been mitigated by the 

Almaty programme. However, finding common ground does not erode nor eradicate the right of coastal 

states to have measures in place to safeguard their interests. The risk lies in instances where such 

sovereign rights are exercised arbitrarily and without notice to parties that may be affected by any such 

sovereign measure. Although UNCLOS is silent on the need to issue notices or enter consultation where a 

coastal state needs to take measures to safeguard its interests, regional frameworks have managed to 

import this requirement into their framework. Notably, regional frameworks present an improvement to 

UNCLOS. The hope is that the bilateral agreements that follow suit will carry further improved benefits 

of transit and access, this is what landlocked states needs to fight harder for. 
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Pertaining to the technical details of transit, the Sub-Saharan region has progressed in the identification of 

joint corridors through which there shall be common regulation on customs, taxes and documentation for 

ease of movement of goods and people for purposes of trade facilitation. The region is working on 

improving regional railway lines, which have been noted to provide a cheaper alternative to road 

transportation. In the interest of regional integration landlocked states have permitted transit through their 

territories, which shows that they are willing to reciprocate any freedoms they can for purposes of 

common developmental goals. Previous treaties upheld the principle of reciprocity, it is now evident that 

landlocked states are willing to implement it when need be.  

 

The region would benefit from river navigation, which is even cheaper than railway transportation. River 

navigation is the oldest means through which states used to reach the sea as noted in previous treaties 

such as the Versailles and the Barcelona Convention which both date as far back as 1920s.  To this day 

river navigation is still greatly utilised in regions such as Europe (Rhine river) and north-western part of 

Africa (the Niger river). It is essential for landlocked states to have several alternatives that provide transit 

and river navigation remains a viable option. The need to have viable options and alternative routes is 

even greater for landlocked states which are total enclaves such as the Kingdom of Lesotho. Lack of 

access to external trade could lead to a total collapse of the economy, while total dependency on a 

neighbouring coastal state needs to be kept at a minimum. 

 

At the end of the day, each landlocked state should pursue the kind of transit and access it deems it needs 

and deserves. The ongoing discussions at the United Nations on the possibility to regulate areas beyond 

national jurisdiction are pertinent for landlocked states because those are the only parts of the oceans 

landlocked states have a real right to. Once again landlocked states are faced with an opportunity to assert 

their presence and their value as beneficiaries to the oceans. The hope is that landlocked states will assert 

their rights and just like coastal states, jealously guard their legitimate interests.  
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