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INTRODUCTION

1. This case concerns the proper meaning and effect of Section 10.4 of
ST/AI/2010/3 (Staff selection system) with particular reference to the exercise of
discretion vested in the Hiring Manager when the first of two suitable candidates
recommended for promotion declines the offer, and a decision has to be taken as
to whether to offer the position to the remaining candidate. The Tribunal will have
regard to the guidance provided in the Manual for the Hiring Manager reminding
itself that the Manual is not the law but has been prepared by the Administration
and used in staff training as an instrument to aid in the interpretation of the
applicable legal principles. This is particularly apposite in this case given the
conflicting interpretations offered by the parties regarding the application of
Section 10.4 to the facts as well as the opposing contentions regarding the

integrity of the selection process.

2. On 21 October 2016, the Applicant, a former staff member of the United
Nations Multidimensional Integrated Mission for Stabilization in  Mali
(MINUSMA), filed her application challenging the decision not to select her for
the position of Gender Affairs Officer at the P-3 level (“Contested Decision”).

3. In defining the claim and response, the Tribunal had regard to the
Application, the Reply, any clarification obtained in the course of case
management, evidence and submissions at the hearing and taking into account
paragraphs 25-27 of Massabni 2012-UNAT-238, which provides essential

clarification and guidance to judges and the parties that:

25. The duties of a Judge prior to taking a decision include
adequate interpretation and comprehension of the applications
submitted by the parties, whatever their names, words, structure or
content, as the judgment must necessarily refer to the scope of the
parties’ contentions. Otherwise, the decision-maker would not be
able to follow the correct process to accomplish his or her task,
making up his or her mind and elaborating on a judgment
motivated in reasons of fact and law related to the parties’
submissions.

26. Thus, the authority to render a judgment gives the Judge an
inherent power to individualize and define the administrative
decision impugned by a party and identify what is in fact being
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contested and subject to judicial review, which could lead to grant,
or not to grant, the requested judgment.

27. 1t follows from the above that the UNDT did have a legal basis
to define the administrative procedure and decisions subject to

review [...].
THE CLAIM
4. The Applicant claims that the decision not to select her for the P-3 Gender

Affairs Officer post (“JO 395067) that was advertised in January 2015 is unlawful
in that:

a. Given that she was the only other recommended candidate, as well
as a roster candidate for the very same JO, the Administration should have
offered her the position once the first selected candidate declined the offer.
By failing to do so, the Administration contravened section 10.4 of
ST/AI1/2010/3 which, she contends, requires the Hiring Manager/Head of
Department to consider other candidates in the following order of
preference: first, another candidate from the list endorsed by the Central
Review Board (CRB) for the same JO and second, candidates from the
roster. If there is no such candidate, then the head of department may

recommend that the position be re-advertised.

b. The decision of the Hiring Manager, Mr. Koen Davidse, the
Deputy Special Representative of the Secretary-General for Political
Affairs (DSRSG/PA) was unlawful in that not only did he fail to comply
with section 10.4 of ST/AI/2010/3 but that in finding her to be unsuitable
he allowed himself to be influenced by adverse comments and opinions of
persons who were not part of the selection process. Moreover, he failed to
give proper weight to the fact that she had served in that position for two
years and was the officer-in-charge of the Gender Unit for eight months.

C. She had a legitimate expectation of being appointed because she
had been given assurances by Mr. Davidse, and others, that she would be
selected for the post. Relying on these promises, she left her personal
effects in Mali at the end of her temporary appointment.
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d. The Tribunal should draw the appropriate inferences from the fact
that the job vacancies, JO 39506 and JO 63997, which the Applicant
applied for in January 2015 and August 2016, respectively, were
subsequently cancelled. The ones she did not apply for, TJO 61261 and JO
72373 that were advertised in May 2016 and February 2017, respectively,
were not cancelled and went through the selection procedures and were
finalised.

5. Additionally, the Applicant points out that when the May 2016 TJO was
offered in turn to each of the three recommended candidates, all three of them
declined the offer. However, the Mission refused to offer the post to her when the

selected candidate declined.

6. The Applicant’s case in respect of the decision to re-advertise the post in
August 2016 is that:

a. It was unlawful for Mr. Davidse to have evaluated her against other
candidates for the re-advertised post, JO 63997, when she had already
been endorsed and rostered for the same post in January 2016.

b. Regarding Mr Davidse’s evidence as to why he decided not to
appoint her the Applicant submits that it was unlawful for him to second
guess the assessment arrived at by a lawfully constituted selection panel,
and review by the CRB, and rely on gossip/rumours instead of the
objective criteria that had been set prior to the assessment. Such action
shows that her candidacy was not given the full, fair and proper
consideration that she was entitled to under the Staff Regulations and
Rules.

C. MINUSMA failed to give due and proper consideration to section
6.10 of the Manual for the Hiring Manager when it cancelled the job
advertisement even though there were no modifications to the job
description. Additionally, they contravened paragraph 7 of section 6.10,

which states that a job opening cannot be cancelled if there is one suitable
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candidate on the recommended list who has passed the assessment

exercise.

d. The stated objective of attempting to attract a wider pool of
applicants is not a reasonable justification, nor is it a bona fide reason for
re-advertising the post since there was no modification to the job
description and no evidence was provided to the Tribunal, despite
questions put to the hiring manager, as to what steps had actually been
taken to put into effect the desire to attract a wider pool of candidates. She
submitted that this alleged criterion is being used by the Respondent as a
cover for unlawfully depriving her of the position for which she was the

only remaining and recommended candidate.
THE REPLY

7. By reply dated 24 November 2016, the Respondent submits that the
application was not receivable rationae materiae because the Applicant was not
contesting an administrative decision pursuant to art. 2.1(a) of the UNDT Statute
since the P-3 Gender Affairs Officer position remains vacant. Relying on Nguyen-
Kropp & Postica 2015-UNAT-509, the Respondent asserts that certain
administrative processes, including selection processes, constitute a series of steps
which lead to an administrative decision and that these steps are preliminary in
nature and not appealable in the absence of a final decision which, at the time, had
not yet been taken.

8. In the event that the Tribunal considers the claim to be receivable, the
Respondent’s case on the merits of the Applicant’s claim is that:

a. The Applicant received full and fair consideration. She was not
selected initially because the SRSG considered the other candidate better
suited to the functions of the post. The Applicant did not contest that

selection decision?.

1 lvanov 2013-UNAT-378.
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b. The Applicant did not have a right to be selected once the selected
candidate declined the offer. The only right she had as a recommended
candidate, who was not selected, was to be placed on the roster in
accordance with section 9.4 of ST/AI/2010/3. In closing submissions, it
was submitted that Section 10.4 of ST/AI/2010/3 does not provide for
priority consideration of candidates on the roster.?

C. The Applicant’s contention that she was entitled to be selected
pursuant to section 10.4 of ST/AI/2010/3 is incorrect. The language used
in this section is discretionary in that the SRSG is not required to select a
candidate from the roster® and even if it did, section 10.4 did not require
him to select the Applicant.

d. Mr. Davidse widened the pool of candidates to find the best
candidate. Although the Applicant was deemed to be suitable, and was
placed on the roster, there were legitimate concerns that Mr. Davidse, as
the hiring manager, felt obliged to take into account and to decide to widen
the pool of candidates.

e. The Applicant did not have a legitimate expectation of
appointment for two reasons. First, her interpretation of section 10.4 of
ST/AI/2010 is incorrect and, second, Mr. Davidse did not give her any
assurance that she would be appointed.

f. Lastly, the Manual for Hiring Managers is not legal authority and

does not confer on the Applicant the right to be selected.*
FINDINGS OF FACT

9. The Tribunal held a hearing on 23 January 2018 and received evidence
from the Applicant and the Hiring Manager, Mr. Koen Davidse, the Deputy
Special Representative of the Secretary-General for Political Affairs
(DSRSG/PA). Counsel made their final closing submissions on 26 January 2018.

2 Skourikhine 2014-UNAT-468.

3 Krioutchkov 2016-UNAT-707; Charles 2014-UNAT-416.

4 Asariotis 2015-UNAT-496, para 21; see also section 2.6 of ST/AI/2010/3; Villamoran
UNDT/2011/126; Korotina UNDT/2012/178.
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The need to translate certain documents from French to English became evident at
the hearing and the Tribunal’s deliberations were postponed pending receipt of the
official translations from DGACM.

10.  The Tribunal finds the following facts proven on the basis of the oral and
documentary evidence and taking into consideration the submissions of the

parties.

a. On 17 November 2013, the Applicant was recruited on a temporary
appointment as a Gender Affairs Officer at the P-3 level with MINUSMA.
She was the Officer-in-Charge of the Gender Unit from 28 February 2015
following the departure of her supervisor, the Senior Gender Advisor.

b. Between 11 and 26 January 2015, MINUSMA advertised the
vacancy of Gender Affairs Officer, P-3, as a fixed-term post (JO 39506).
The Applicant applied and, after passing a written test and competency-
based interview, she was one of two recommended candidates. There is no

aspersion cast on the integrity of the selection process up to this point.

C. When the Applicant separated from service on 15 November 2015,
at the end of her temporary appointment, no decision had been made as to
JO 39506.

d. The interview panel met on 27 November 2015, ten months after
the closing date for the JO 39506 and approximately two weeks after the

Applicant’s temporary contracted had ended.

e. Though not subject to challenge, the Tribunal will deal briefly with
the initial offer of appointment since it may have a bearing on the
Respondent’s contention that the claim is not receivable because there was
no administrative decision. On 21 January 2016, the Hiring Manager
recommended the other candidate for selection for JO 39506. The Head of
Mission, the Special Representative of the Secretary-General (SRSG),
approved the recommendation on 26 January 2016.
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f. On 24 March 2016, MINUSMA informed the Applicant as
follows: “...you are being informed that you are being placed on a roster
of pre-approved candidates for potential consideration for future United
Nations Secretariat job openings with similar functions at the same level.”
After offering advice as to where she could access further information on
roster management the letter continued, “[...] at the same time we
encourage you to also actively apply for other positions advertised at
[...]”. This interoffice memorandum (IOM) clearly and unequivocally
informed the Applicant that she was not being offered the appointment.
The Tribunal finds that this constitutes notification of an administrative

decision.

g. The record in Inspira shows that the Applicant’s inclusion in the P-

3 Gender Affairs Officer roster was with effect from 1 January 2016.°

h. The selected candidate was offered the post on 1 March and
declined to accept it on 5 March 2016.

I On 19 May 2016, the MINUSMA International Recruitment Team
advised the Hiring Manager’s office that the P-3 Gender Affairs Officer
post would be included in the next POLNET semi-annual mobility
exercise in July 2016. As a temporary measure, the Recruitment Team
proposed that a temporary job opening should be posted to fill the gap

until the regular recruitment was finalized.

J- On 25 May 2016, MINUSMA advertised a temporary job opening
(TJO 61261) for the post of Gender Affairs Officer, P-3, for a one-week
period. The Applicant became aware of TJO 61261 on 27 May 2016 but
did not apply. Her evidence was that she decided not to apply because the
manner in which she was treated caused her to lose faith and she believed
that she would not have received full and fair consideration. Her failure to
apply is a matter that may have a bearing on mitigation of loss in the event

that the claim succeeds.

> Applicant’s submission of 7 December 2017, paragraph 5.
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k. On 3 June 2016, MINUSMA requested that the Office of Human
Resources Management (OHRM) include the position of P-3 Gender
Affairs Officer in the list of vacant positions to be advertised in the semi-
annual POLNET recruitment exercise.

l. On 27 July 2016, the Applicant sought management evaluation of
the decision not to appoint her to the post and to re-advertise the vacancy
instead.

m. Between 6 and 20 August 2016, MINUSMA advertised the post of
Gender Affairs Officer, P-3, in the semi-annual POLNET recruitment
exercise with a recruit from roster® designation (JO 63997). The Applicant
applied for this vacancy. This JO was cancelled on 31 December 2016.

n. Between 10 and 29 August 2016, the United Nations
Multidimensional Integrated Stabilization Mission in the Central African
Republic (MINUSCA) advertised the post of Gender Affairs Officer, P-3,
with a recruit from roster designation (JO 63968). The Applicant applied
for this job opening.

0. The Applicant received a response from the Management
Evaluation Unit (MEU) on 20 September 2016 informing her that her
request of 27 July 2016 was not receivable because a final contestable
administrative decision had not been made.

p. On 31 December 2016, the Applicant received a generic Inspira
notification of the cancellation of JO 63997. The Tribunal asked Mr.
Davidse to explain why this JO was cancelled but he was unable to
provide an explanation except that the decision may have been made by
POLNET.

g. By a memorandum dated 5 January 2017, the officer-in-charge of
the MINUSMA Gender Unit made a recommendation to the SRSG for the

& The job opening is only open to roster applicants who are already placed on pre-approved rosters,
following a review by CRB. Only roster applicants who were placed on rosters with similar
functions at the same level are considered to be eligible.
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selection of a candidate for TJO 61261 that was advertised in May 2016.
Her memorandum stated that three initially selected candidates had
declined the offer. The SRSG approved the recommendation the same day.
This was one of the job openings that the Applicant did not apply for.

r. On 17 February 2017, MINUSMA advertised the post of Gender
Affairs Officer, P-3, in the semi-annual POLNET recruitment exercise (JO

72373). The Applicant did not apply for this job opening.

S. The Applicant was selected for JO 63968 with MINUSCA and was
given a fixed-term appointment from 21 February 2017 — 20 February
2018.

CONSIDERATIONS

11.  The Applicant contests the decision not to offer her the post when the first
candidate declined to accept the offer. She alleges that the actions taken
subsequently to fill the post were conducted in such a manner as to unfairly
exclude her from consideration. In particular, the decisions to close the JOs when
she did apply, and to proceed to finality when she did not apply, should be taken
into account since they were deliberate attempts to exclude her and thereby deny
her full and fair consideration.

12. The issues for determination are;

a. Is the Respondent correct in submitting that the application was not
receivable because the Applicant was not contesting an administrative

decision since no appointment had been made?

b. Did the Hiring Manager, or anyone with authority to do so,
promise the Applicant that she would be appointed or otherwise give her

such an indication?

C. In the event that the Tribunal finds the claim receivable, was she
accorded full and fair consideration throughout the selection process and
in the final decision not to offer her the position when the first preferred
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candidate did not accept the offer. This will take into consideration
whether the Hiring Manager properly exercised his discretion in deciding
on what to do and whether the steps he took were in accordance with
ST/AI/2010/3 and the “Manual for the Hiring Manager on the Staff

Selection System” (the Manual).

d. If the application succeeds, what remedy should be afforded to the

Applicant?

a. Receivability

13. In Andati-Amwayi 2010-UNAT-058, the United Nations Appeals Tribunal
(UNAT) held that: “

What constitutes an administrative decision will depend on the
nature of the decision, the legal framework under which the
decision was made, and the consequences of the decision.

14. In Judgment No. 1157, Andronov (2002), the former United Nations

Administrative Tribunal defined an administrative decision as:

A unilateral decision taken by the administration in a precise
individual case (individual administrative act), which produces
direct legal consequences to the legal order. ... Administrative
decisions are therefore characterized by the fact that they are taken
by the Administration, they are unilateral and of individual
application and they carry direct legal consequences.

This definition has been endorsed repeatedly in the jurisprudence of the United
Nations Appeals Tribunal (the Appeals Tribunal/lUNAT).’

15. In Ishak 2011-UNAT-152, the Appeals Tribunal held that:

[...] A selection process involves a series of steps or findings
which lead to the administrative decision. These steps may be
challenged only in the context of an appeal against the outcome of
the selection process, but cannot alone be the subject of an appeal
to the UNDT. In the event of Ishak’s non-promotion continuing
after the recourse session, those decisions may well have become

" Tabara 2010-UNAT-030; Tintukasiri 2015-UNAT-526; Kazazi 2015-UNAT-557.
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grounds to challenge the administrative decision of non-
promotion.®

16.  Section 10 of ST/AI/2010/3 concerns the notification and implementation
of the selection decision. Section 10.2 provides that

The decision to select a candidate shall be implemented upon its
official communication to the individual concerned.

17.  The facts described in paragraph 10(f) above clearly indicate that a final
administrative had been taken in relation to JO 39506. Action in relation to that
JO had been completed when the selected candidate received official

communication of the selection decision.

18.  The Tribunal finds on the facts in this case that the impugned
administrative decision was the decision not to offer her the post when the first
candidate declined the offer. It satisfies the test in Andronov as further elaborated
and clarified in Andati-Amwayi and other cases. The established facts also indicate
that no consideration was given subsequently to the Applicant’s candidature even
when she did apply. JO 39506 and 63997 were in fact cancelled, but TJO 61261
and JO 72373 for which she did not apply proceeded to finality. The Hiring
Manager was unable to explain this disparity when asked more than once.

b. Legitimate expectation

19. In order for a staff member’s claim of legitimate expectation to succeed, it
must not be based on mere verbal assertion but on a firm commitment revealed by

the circumstances of the case.’

20. Mr. Davidse was asked to respond to the Applicant’s allegation that on the
day of her departure, he told her that she should not worry because she would be
back thereby implying that she would be appointed. Mr Davidse said that he did
not recall saying that and that he could not imagine having said so because the
selection process was not completed. As for the Applicant’s allegation that others

8 See also Nguyen-Kropp & Postica 2015-UNAT-509; Gehr 2013-UNAT-313; Birya 2015-
UNAT-562.

® Charot 2017-UNAT-715; Munir 2015-UNAT-522; Hepworth 2015-UNAT-503; Igbinedion
2014-UNAT-411; Ahmed 2011-UNAT-153.
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in the office gave her similar assurances, he said that he had no way of knowing
what they may have said but that he thought it was unlikely since “the process had

not been finalised”.

21. In resolving this conflict of evidence, the Tribunal takes into account the
fact that although the Applicant made this allegation in her request for
management evaluation, she did not raise it in her application. The Tribunal gave
both the Applicant and Mr. Davidse a full opportunity to answer questions
relating to their respective contentions. Given the importance attached by the
Applicant to what she understood to be an assurance allegedly given to her by the
hiring manager, the Tribunal considers that her inability to provide a convincing
explanation for failure to mention this in the application to the Tribunal, or at any
stage prior to the hearing, defies common sense. In the circumstances, the
Tribunal is unable to attach weight to this allegation and finds Mr. Davidse’s

explanation to be credible

22.  The Applicant relies on two factors in support of her claim that she had a
legitimate expectation of being appointed quite apart from being the only
remaining candidate who was recommended and was on the roster. First is the fact
that she was performing the duties on a temporary contract and, second, that she
had been given a clear indication by the Hiring Manager that she would be
appointed. The fact that the Applicant had been performing the duties for eight
months does not in and of itself amount to a legitimate expectation to be
appointed. The Tribunal does not accept the Applicant’s evidence that Mr.

Davidse gave her any such assurance as alleged.

23.  Accordingly, the Tribunal finds that there is no substance in the two
grounds being relied upon by the Applicant to support her claim of legitimate

expectation.
C. Full and fair consideration

24.  The test for judicially reviewing a selection process was recently restated
in Chhikara 2017-UNAT-723 in which the Appeals Tribunal stated that the
Dispute Tribunal had “correctly identified its function as reviewing the challenged
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selection process to determine whether Mr. Chhikara had received ‘fair
consideration, discrimination and bias are absent, proper procedures have been

followed, and all relevant material has been taken into consideration’.”°

25. In Riecan 2017-UNAT-802, the Appeals Tribunal clarified the role of the

Dispute Tribunal in reviewing decisions as follows:

In terms of the discretion which vests in the Administration, under
Article 101(1) of the Charter of the United Nations and Staff
Regulations 1.2(c) and 4.1, the Secretary-General has broad
discretion in matters of staff selection. The jurisprudence of this
Tribunal has clarified that, in reviewing such decisions, it is the
role of the UNDT or the Appeals Tribunal to assess whether the
applicable Regulations and Rules have been applied and whether
they were applied in a fair, transparent, and non-discriminatory
manner. It is not the Tribunal’s role to substitute their decision for
that of the Administration.

26. In Rolland 2011-UNAT-122, the Appeals Tribunal held that:

All candidates before an interview panel have the right to full and
fair consideration. A candidate challenging the denial of promotion
must prove through clear and convincing evidence that procedure
was violated, the members of the panel exhibited bias, irrelevant
material was considered or relevant material ignored. There may be
other grounds as well. It would depend on the facts of each
individual case.

27.  Section 9 of ST/AIl/2010/3 (Staff selection system), superceded by
ST/AI/2016/1 (Staff selection system) was applicable at the material time. It
provides at Section 9.4:

Candidates for position-specific job openings up to and including
at the D-1 level included in a list endorsed by a central review
body other than the candidate selected for the specific position
shall be placed on a roster of candidates pre-approved for similar
functions at the level of the job opening, which shall be drawn
from all duty stations for job openings in the Professional and
above categories. The roster candidate shall be retained in a roster
for a period of two years for male candidates and three years for

10 See also: Lemonnier 2017-UNAT-762; Ljungdell 2012-UNAT-265; Abassi 2011-UNAT-110.
11 See also: Kucherov 2016-UNAT-669; Nikolarakis 2016-UNAT-652; Nwuke 2015-UNAT-508;
Ljungdell 2012-UNAT-265.
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female candidates after the first day of the month following the
selection decision. Candidates included in the roster may be
selected by the head of department/office for a subsequent job
opening, without reference to a central review body.

28.  Section 10.4 provides that:

If the selected candidate fails to take up the functions within the
specified time frames for personal reasons or vacates the position
within one year, the head of department/office may select another
candidate from the list endorsed by the central review body with
respect to the particular job opening, or in the case of peacekeeping
operations or special political missions, from the roster within the
same occupational group. If no such candidate is available, the
head of department/office may select another candidate from the
roster or recommend the position be advertised in the compendium
if no roster candidate is found to be suitable.

29.  The introduction to the Manual for the Hiring Manager on the Staff
Selection System, chapter 1.1, states that the Manual “provides guidance to the
Hiring Manager on the process of filling vacant positions. It serves as a
comprehensive step-by-step guide on the staff selection process.” Section 6.10 of
the Manual for the Hiring Manager provides guidance on the modification or
cancellation of a published job opening. Paragraphs 6 and 7 state:

6. In the event the assessment panel concludes that none of the
applicants were found suitable for the position, the assessment of
the applicants will be properly recorded in Inspira by the Hiring
Manager. The Hiring Manager will then submit to the Senior
Recruiter a request to cancel the job opening, along with a detailed
written justification explaining the reason why none of the
applicants were found suitable.

7. The Hiring Manager shall be aware that a job opening cannot be
cancelled as long as there is one (1) suitable candidate on the
recommended list who has passed the assessment exercise. In this
respect, reference is made to a judgment made in the UN
Tribunal'? on cancellation of a vacancy announcement.

30. In Asariotis 2015-UNAT-496, the Appeals Tribunal held:

[...] this particular Manual, being an “Instruction Manual for the
Hiring Manager on the Staff Selection System” (emphasis added”,

12 \Jerschuur UNDT/2010/153.
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does not have the legal force attributed to it by the Dispute
Tribunal. We refer to our jurisprudence in Charles that “[r]ules,
policies or procedures intended for general application may only be
established by duly promulgated Secretary-General’s bulletins and
administrative issuances.

31.  The Tribunal will now deal with the steps taken by the Hiring Manager
with particular reference to the reason/s he gave for not recommending to the
Head of department that the Applicant be offered the appointment when the first

selected candidate declined the offer.

32.  When asked by the Tribunal to explain why the Applicant was not offered
the post for JO 39506 after the selected candidate declined, Mr. Davidse said that
the Applicant was considered. He found that there was a significant gap between
the assessments of the two recommended candidates in that the Applicant was
merely satisfactory or on the limit of satisfactory; and since he had just joined
MINUSMA in October 2015, and did not know the Applicant, he decided to make
some enquiries before making a decision. His enquiries revealed concerns about
the Applicant’s interactions with certain stakeholder groups. When pressed for

details he said:

I consulted the OIC of Gender at the time and the head of the
Protection Unit who were both saying that there were some
tensions between the Gender and Protection components when the
Applicant was OIC of the Unit and who felt that the cooperation
between the Units had improved after her departure.

33. In response to a request by Counsel for the Respondent, Mr. Davidse was
asked to explain why this was an important factor to consider when deciding

whether to select the Applicant he said:

I have a deep commitment to driving the gender parity agenda
forward at MINUSMA. | made this a priority from the start and
one of the elements of that is a proper integration, proper
cooperation of the different elements in the mission that work on
this agenda, including the human rights and protection divisions,
the protection of women unit and the gender division. | thought it
was incredibly important to press for cooperation. We have
recently completed a new gender strategy, which emphasizes
cooperation, synergy and the need to look at gender both as an
interim mission issue and also externally to improve the position of
women in the peace process, looking at improving both the
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position and number of women in the civilian component of the
mission but also in the uniformed component but we are lagging
far behind and so in that framework, I think it’s important that a
small unit, such as the Gender Unit, functions optimally and it
makes a difference. Every person counts in a small mission and in
a small division such as the Gender Unit. And what | had heard
basically on these tensions and on the way some things were
managed gave me the impression that we should look for a wider
pool of candidates, not excluding anyone but looking for the best
candidate available for this job because | felt personally that this
was such a priority and that this position was so important that we
simply had to see who was out there and whether we could find the
best candidate available.

34.  This explanation from Mr. Davidse viewed on its own makes sense.
However, this is not a question of impugning his motives but to examine whether
it was an appropriate use of discretion by the Hiring Manager since the concerns
that were brought to his attention fell outside of the staff selection procedures and
more importantly had never been put to the Applicant so as to afford her a fair
opportunity to rebut the allegations.

35. Mr. Davidse was asked by the Tribunal whether he had factored into his
deliberations the possibility that his informants could possibly have been driven
by impermissible considerations or ulterior motives. He replied that he did not
take that possibility into account and that he had since worked with them and had
a high regard for their integrity and accepted what they said. Be that as it may,
what matters is what Mr. Davidse knew at the time he made the decision and not
what he found out later.

36.  Of greater concern is the fact that when Mr. Davidse informed the
MINUSMA Human Resources Office (HR) what he had been told, they failed to
advise him that there was a real risk that by taking into account material
extraneous to the selection process he would be at risk of undermining the
integrity of the selection process because he was relying on matters that were not
before the selection panel and the veracity of which had never been tested by at
least giving the applicant the opportunity to challenge. Instead, he was advised by
HR that he had wide discretion and could reopen the recruitment.
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37.  When asked by the Tribunal if he had prepared a contemporaneous note of
the reason why he decided to widen the pool, and the advice he was given by HR,
Mr. Davidse said that he did not but he considered in hindsight that it would have
been a good idea. HR did not advise him to do so. In the circumstances, he
considered that, for reasons indicated in paragraph 32 above, it would not be in
the interest of MINUSMA to recommend to the SRSG that she be appointed.

38.  Assuming that the Respondent’s interpretation of section 10.4 of
ST/AI1/2010/3 is to be preferred and the Hiring Manager had discretion as to
whether to offer the position to the remaining candidate who had emerged as
having met the required competencies, the question that arises is whether it was an
error of procedure for him to put to one side the recommendation arising from a
lawful and rigorous selection exercise and allow himself to be influenced by
negative comments and opinions which had never been before the selection panel
and which the Applicant had no opportunity to challenge?

39.  Given the clear ruling in Asariotis, the Tribunal does not decide this point
on the basis that the Head of Department was legally required to appoint the
Applicant. However, once factual findings are made on the evidence, the Tribunal
has a duty to consider the totality of the evidence in light of duly promulgated
Secretary-General’s bulletins and administrative issuances. What then is the status
of the “Manual for the Hiring Manager on the Staff Selection System”?

40.  The Manual serves as a comprehensive guide for Hiring Manager who are
in the process of filling vacant positions. The Tribunal takes judicial notice of the
fact that the manual is one of the key documents used during training courses
which all staff members who may sit on selection panels are obliged to attend.
Clearly, the contents of the manual are intended to be used, as stated, as a step by
step guide to assist those who are involved in the selection process and it may
legitimately be inferred, where there is uncertainty as to the proper meaning to be
attached to any provision of ST/AI/2010/3, that the Manual states and
incorporates the underlying principles and intention of the staff selection system.
The Tribunal takes note that this analysis may turn out to be of academic interest,
affecting a decreasing number of selection exercises, since ST/AI/2010/3 has been
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replaced by ST/AI/2016/1 which is applicable to JOs posted on or after 1 January
2017. 1t provides, in section 13.6, insofar as it is material to this issue, that if the
selected candidate declines the offer the head of department or office:

[S]hall inform the Assistant Secretary-General for Human
Resources Management or the Secretary-General, as appropriate,
who shall make a new selection decision based on the selection
recommendations previously submitted by the Job Network Boards
or the Senior Review Board, as applicable. In the event that no
candidate is available from the list of recommended candidates
under sections 10.5 and 11.7 above, the vacant position shall be
advertised in the next semi-annual staffing exercise.

41.  There is no issue between the parties regarding the propriety of the
selection process prior to the receipt by MINUSMA of the report of the Central
Review Board (CRB) recommending two candidates. The starting point for an
examination as to whether the Applicant was lawfully treated begins with the
receipt of notification sent by the first recommended candidate that she declined
the offer. In the circumstances, the Hiring Manager had to consider whether to
recommend to the SRSG that the position be offered to the Applicant who was the
only remaining candidate who had been recommended. The Respondent contends
that the use of the word “may” in section 10.4 of ST/AI/2010/3 confers upon the
Hiring Manager a discretionary power to appoint another candidate either from
the list endorsed by the CRB or the roster or not at all. The Respondent submits
that in this case the Hiring Manager had good grounds to be concerned that the
Applicant had barely satisfied the selection requirements and that the negative
comments made about her relationship with others caused him to entertain serious
doubts about her suitability. Accordingly, the Respondent submits that he was
justified in not offering the appointment to the Applicant and wishing to widen the
pool to find a more suitable person. On the other hand, the Applicant reads section
10.4 together with section 7 of the Manual as placing an onus on MINUSMA to
appoint her as the only remaining candidate who was also on the roster for this
specific post.

42.  The Tribunal accepts that the Respondent’s interpretation is reasonably
permissible given that the language used in section 10.4 of ST/AI/2010/3 appears
to confer discretion upon the Hiring Manager notwithstanding the guidance
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provided in section 6.10 of the Manual for the Hiring Manager (the Manual). The
Tribunal notes that any uncertainty has been removed by section 13.6 of
ST/AI1/2016/1 which, had it been applicable at the material time, would have
favoured the Applicant’s interpretation. However, the fact that the Hiring
Manager had been advised by HR that he had the discretion not to offer the
appointment to the Applicant and to cast the net wide to attract other candidates is
not the end of the matter. Any such discretion has to be properly exercised.

43, In Abdullah 2014-UNAT-482 the Appeals Tribunal held that managerial
discretion is not unfettered and that
a decision of the Administration may be impugned if it is found to

be arbitrary or capricious, motivated by prejudice or extraneous
factors or was flawed by procedural irregularity or error of law.

44, In Nikolarakis UNDT-2015-071, the Tribunal considered that although the
Applicant scored a low mark for “teamwork” in the competency based interview,
the selection panel ought to have taken into account that in two successive
performance appraisal reports, the applicant was rated as “outstanding” and “the
ultimate team player”. Bearing in mind that under art. 101.3 of the Charter, the
paramount consideration in the employment of staff is the “necessity of securing
the highest standards of efficiency, competence and integrity” and that the
purpose of the competency based interview was to assess whether this standard
was met and not whether the staff member was a good interviewee. The point at
issue was whether the selection panel was entitled to take into account a matter
that was not before them during the selection interview and whether the panel
members’ knowledge gleaned outside the interview process could legitimately be
taken into account. The analysis in the UNDT judgment was rejected by the
Appeals Tribunal in Nikolarakis 2016-UNAT-652. The Appeals Tribunal held
that the UNDT “improperly relied on “logic” to insert a step into the assessment
process that is not required under the staff selection system established under the
Staff Regulations and Rules.”*

13 Nikolarakis 2016-UNAT-652.
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45.  The Tribunal finds in this case that by taking into account adverse
comments that were outwith the selection process and which the Applicant was
never given an opportunity to challenge, MINUSMA failed to accord to the
Applicant the full and fair consideration that she was entitled to.

d. Remedies

46.  Article 10.5(b) of the UNDT Statute, which concerns remedies, was
amended on 18 December 2014 by General Assembly resolution 69/203 to the
effect that compensation may only be ordered for harm the existence of which

must be supported by evidence.

47.  Article 10.5 provides:

As part of its judgment, the Dispute Tribunal may only order one
or both of the following:

(a) Rescission of the contested administrative decision or
specific performance, provided that, where the contested
administrative decision concerns appointment, promotion or
termination, the Dispute Tribunal shall also set an amount of
compensation that the respondent may elect to pay as an alternative
to the rescission of the contested administrative decision or specific
performance ordered, subject to subparagraph (b) of the present
paragraph;

(b) Compensation for harm, supported by evidence, which shall
normally not exceed the equivalent of two years’ net base salary of
the applicant. The Dispute Tribunal may, however, in exceptional
cases order the payment of a higher compensation for harm,
supported by evidence, and shall provide then reasons for that
decision (emphasis added).

48.  The Tribunal grants the Applicant’s Motion to amend her claim by

clarifying the remedies she was seeking, namely**:

a. Rescission of the contested administrative decision and placement
in the same position she would have been in, had she been offered the P-3
Gender Affairs position in MINUSMA,;

14 Applicant’s motion for leave to amend application, dated 12 January 2018.
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b. Payment of 10 months’ net base salary for the P-3 position for the
period between the date she would have been appointed to the impugned
position in MINUSMA and the date of her appointment in MINUSCA;

C. Continuity of service by backdating the Applicant’s entry-on-duty
(EOD) and effective pensionable date to when she would have been

appointed to the impugned position;

d. Payment of the Organization’s pension contribution as well as that
of the Applicant, for the period between when she would have been
appointed to the impugned position in MINUSMA to when she was
appointed in MINUSCA, and

e. Compensation for moral and specific damages incurred by the
Applicant because of the impugned decision.

f. With respect to mitigation of losses, the Applicant submits that she
applied for Gender Affairs Officer posts with other peacekeeping missions
in May 2015 (JO 42440), June 2016 (JO 58920), August 2016 (JO 63968
and JO 64104) and October 2016 (JO 68217). She applied for a Gender
and Humanitarian Specialist post with UN Women in July 2016 and a
Gender and Development Specialist post with UNICEF in January 2018.
She also applied for JO 63997 with MINUSMA in August 2016. She was
selected for JO 63968 with MINUSCA on 21 February 2017

The Respondent made the following submissions on remedies:

a. Payment of the Organization’s pension contribution as well as that
of the Applicant should be rejected.

b. It would be unreasonable for the Tribunal to award compensation
for 10 months. Even if the Applicant had been selected in March 2016, her
onboarding would not have been immediate. Since she was on a temporary
appointment and had applied for a fixed-term appointment, the
preconditions for appointment would have been lengthier.
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C. The Applicant should not be awarded any compensation because
she failed to mitigate her losses by searching timeously for a new job even
though she knew she was on a temporary appointment. She only started
looking for a new job in May 2016 after she had been se parated from
service. The Respondent should not be held responsible for losses incurred
by the Applicant as a result of her failure to look for work earlier.

d. The Applicant’s request for moral and specific damages should be
rejected because she has not submitted any tangible evidence of harm.™

JUDGMENT
50.  The application succeeds.
51. It is ordered that:
a) The decision be rescinded; or

b) The Respondent should pay the Applicant three months’ net base
salary at the P-3, step 5 level, as compensation in lieu of rescission of the
contested decision.

C) The request for moral damages is refused since the Applicant did
not present evidence to sustain an award of moral damages as required by
the Statute. She failed to prove the harm to be compensated for.

d) The Tribunal notes the Applicant’s efforts to find new employment
at paragraph 47(f). Being fully aware that her temporary contract would
expire on 15 November 2015, the Tribunal finds that the Applicant failed
to mitigate her losses when she applied for one position in May 2015 and
then waited until June 2016 to start applying again for positions. In light of
the foregoing, the Tribunal rejects the Applicant’s request for payment of

10 months’ net base salary.

e) Claims in respect of any other award is refused.

15 Zachariah 2017-UNAT-764; Auda 2017-UNAT-787.
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52.  The compensation awarded shall be paid within 60 days of this judgment
becoming executable. Interest will accrue on the total sum from the date of
recovery to the date of payment. If the total sum is not paid within the 60-day
period, an additional five percent shall be added to the US Prime Rate until the

date of payment.

(Signed)
Judge Goolam Meeran

Dated this 30™" day of May 2018

Entered in the Register on this 30" day of May 2018

(Signed)

Abena Kwakye-Berko, Registrar, Nairobi
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