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The Tribunal assessed the evidence gathered by the investigators in relation to each
incident and concluded that, in most instances, there was no direct or corroboratory
evidence of harassment or sexual harassment, and the investigators based their
conclusions solely on V01’s narrative. Since almost all the evidence in support of the
finding of misconduct comes from V01’s testimony, in opposition to that of the
Applicant, establishing V01’s credibility is an essential exercise for a proper
adjudication of the case.

However, the investigation failed to adequately establish the reliability of V01’s
testimony by not investigating the alleged retaliatory nature of her complaint, as
raised by the Applicant, and ignoring the countervailing evidence he presented. The
Applicant’s evidence shows that V01 had a motive to fabricate or exaggerate her
allegations against him and the timeline of events leading to V01’s complaint further
supports the Applicant’s narrative, especially when considering the speedily
deteriorating work relationship between the Applicant and V01 as a result of their
disagreement over a work project, which started between the last alleged incident
(18 May 2020) and V01’s complaint (2 December 2020).

While the Tribunal agrees with the Respondent that it is unlikely that V01 fabricated
all the reported incidents and manipulated the testimony of the witnesses, it is also
not absurd to consider that those incidents might have been exaggerated due to
bias or ulterior motives. This is precisely why investigating the Applicant’s
allegations was of critical importance as, at the very least, they were key to
establishing the reliability of the evidence.

However, the investigators did not look into any possible motivation behind V01’s
complaint, did not consider the documentary evidence brought forth by the
Applicant, and, nonetheless, concluded that the events that immediately preceded
V01’s complaint were irrelevant for the determination of the facts under dispute. It
was incumbent on OIAI to explore the allegations made by the Applicant and take



into consideration the timeline of events preceding the complaint to determine if the
alleged “retaliatory nature” of V01’s complaint merited further consideration or if it
was indeed irrelevant.

By not doing this, the investigators seriously breached the Applicant’s due process
rights, failed to clearly demonstrate the relevance or irrelevance of the evidence,
and failed to properly establish the reliability of V01’s testimony, tainting the whole
investigation process as a result.

In this regard, the Appeals Tribunal has recently clarified that corroborative evidence
is always needed in cases where the probative value depends largely on the victims
account.

Consequently, the Tribunal individually assessed all the reported incidents and
considered that the facts on which the disciplinary measure was based were not
established through clear and convincing evidence except for the incidents of 11
September 2019 and March 2020.

Concerning whether the two established facts legally amount to sexual harassment,
the Tribunal finds that the evidence on record does not support the charges because
the two established facts do not reach the threshold of sexual harassment. As a
result, the Applicant did not engage in misconduct and the disciplinary sanction is
unlawful.

Accordingly, the sanction imposed is rescinded and the Applicant’s reinstatement
ordered, with the benefits and entitlements at the level he had before being
separated from service. Pursuant to art. 10.5(a) of the Tribunal’s Statute,
compensation in lieu is set at 11.5 months of net-base salary, which is what the
Applicant was entitled to receive had he not been separated. Furthermore, the
Applicant’s name shall also be deleted from the United Nations wide screening
database on sexual misconduct.

Concerning moral damages, the Applicant did not provided evidence of harm
directly linked to the contested decision, therefore is not entitled to compensation
for moral damages.
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The Applicant contests the decision to impose on him the disciplinary sanction of
separation from service with compensation in lieu of notice and without termination
indemnity.
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