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UNAT Held or UNDT Pronouncements

Thelogical consequence of rescinding the contested administrative decision would be to remand the case to
DHMOSH for anew consideration in light of the Tribunal’ s findings in the present case. Asthe basic legal
premise for the contested administrative decision was flawed, the Tribunal find that this would be the most
appropriate remedy in the present case (in line herewith, see the Appeals Tribunal in Gueben et al. 2016-UNAT-
692, para. 48). In thisregard, the Tribunal notes that it has no jurisdiction asto directing the work of a potential
medical board or the ABCC. The Tribunal finds that considering that the Applicant has not established that the
infringement his rights was, at minimum, negligent, there is no basis in the present case for referring anyone to
the Secretary-General for accountability under art. 10.8 of the Statute of the Dispute Tribunal (in line herewith,
see the Appeals Tribunal in Chhikara 2020-UNAT-1014, paras. 38 and 39).

Decision Contested or Judgment/Order Appealed

The decision of the acting United Nations Medical Director to deny the Applicant's “request to establish a
medical board” of 6 April 2021.

Legal Principle(s)

From art. 1.7(a) follows that DHMOSH isto assess the causality between the alleged illness and an incident
and/or the performance of official duties. In other words, it isto appraise if the relevant illness was “ service-
incurred” as stated in other places of Appendix D. In art. 2.2(c), thisreview is specifically contextualized as part
of the review of the claimant’s éligibility for coverage. Nothing in arts. 1.7(a) and 2.2(c), elsewhere in Appendix
D or in any other placein the applicable legal framework as much as implies that this responsibility under art.
2.2(c) isto be distinguished as being different from the general role of DHMOSH as stated in art. 1.7(a). In
accordance with the legal principle of non distinguit, nec nos distinguere debemus as affirmed by the Appeals
Tribunal in Faust 2016-UNAT-695, “where the law does not distinguish, neither should we distinguish” (para.
34). Rather, it follows from art. 1.7(a) that DHMOSH *“shall make a medical determination for consideration” by
the ABCC. As amatter of definition, the ABCC only has to consider DHMOSH' s findings, and it therefore does
not necessarily need to follow them. The significance of the DHMOSH’ s medical determination is consequently
solely that of arecommendation for the ABCC. Thisisaso what is envisioned in art. 2.2(c). The Tribunal,
however, understands the confusion as the role of DHMOSH could be much more clearly defined in Appendix D
due to the incoherent use of terminology throughout its provisions.
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