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UNAT Held or UNDT Pronouncements

Public interest, transparency, scrutiny and accountability are not impaired by the removal of the Applicant’s
name from the public domain. Consequently, and taking into consideration the sensitive nature of the facts,
which involve alleged “ sexual exploitation of avulnerable person”, the Tribunal grants the Applicant’ s request
for anonymity. The decision not to renew the Applicant’s fixed-term appointment, communicated to him on 23
September 2019, is not grounded on disciplinary considerations, which were the subject of the instant case, and
constitutes an autonomous administrative decision that the Applicant could have contested before the Tribunal if
he had requested management evaluation. In the absence of arequest for management evaluation of this
decision, the application is, in this respect, irreceivable “ratione materiag’. Documentary evidence in the joint
bundle of documents and challenged by the Respondent, is admissible but with dubious probative val ue about
the issues to examine. Additional documentary evidence filed by the Applicant and equally challenged by the
Respondent, particularly those related to the closure of criminal proceduresin anational jurisdiction, is also
admissible but not determinant for afair disposal of the case. The fact that national jurisdictions did not pursue a
case against the Applicant has no impact on the disciplinary proceedings instituted against him under the
Organization’ sinternal law, as his behaviour can still be considered misconduct under the applicable internal
legal framework. It follows, that the outcome of the internal disciplinary procedure does not depend on the
outcome of national criminal procedures, nor isit impacted by the closure of such criminal procedures. Thereis
no internal provision precluding the recording of a conversation or requiring that the parties to it be aware/made
aware that it is being recorded. The breach of a privacy right isjustified by the prevailing interest of the
Organization to investigate and ultimately to sanction staff members who breach itsinternal rules. The Tribunal
also underlines that legal principles applicable in the context of a criminal procedure cannot be directly and
automatically transposed into administrative disciplinary procedures. As liberty isnot at stake in the instant
proceedings, procedural guarantees do not have to meet the highest threshold. Upon review of the recording, the
Tribunal finds that the evidence it contains, and its transcript are prima facie admissible as there is no indication
that they are not authentic or have been tampered with. The Tribunal found the audio-recording of a conversation
between the complainant and the Applicant admissible, relevant and probative of the issues of the case. Based on
the evidence on file, the Tribunal found that a) the facts on which the disciplinary measure was based were
established according to the applicable standard; b) the established facts legally amounted to misconduct under
the Staff Regulations and Rules; ¢) the disciplinary measure applied was proportionate to the offence; and d) the
Applicant’s due process rights were respected during the investigation and the disciplinary process.
Consequently, the Tribunal rejected the application in its entirety.

Decision Contested or Judgment/Order Appealed

Separation from service from UNIOGBIS with compensation in lieu of notice and without termination indemnity
aswell as the imposition of afine equivalent to one month of net salary.

Legal Principle(s)

It iswell-settled case law that it is incumbent on the Tribunal to properly interpret the Application as well asits
legal and factual arguments. There is a difference between admissibility and relevance of evidence and the
Tribunal “has broad discretion to determine the admissibility of evidence and the weight to accord [to it]”.
Judicia review in disciplinary mattersis focused on how the decision-maker reached the impugned decision and
not on the merits of the decision. The role of the Tribunal when reviewing disciplinary casesisto examine the
following issues: a) Whether the facts on which the disciplinary measure was based have been established



according to the applicable standard; b) Whether the established facts legally amount to misconduct under the
Staff Regulations and Rules; ¢) Whether the disciplinary measure applied is proportionate to the offence; and d)
Whether the Applicant’ s due process rights were respected during the investigation and the disciplinary process.
When the disciplinary sanction results in separation from service, the alleged misconduct must be established by
clear and convincing evidence. This standard of proof requires more than a preponderance of the evidence but
less than proof beyond a reasonable doubt. In other words, it means that the truth of the facts asserted is highly
probable. The disciplinary sanction imposed in this matter was not termination but demotion by one grade with
deferment, for one year, of eligibility for consideration for promotion, the standard of proof required is
preponderance of evidence.

Outcome

Dismissed on merits
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