2014-UNAT-480, Oh

UNAT Held or UNDT Pronouncements

UNAT preliminarily dismissed the Appellant’s Application for Confidentiality and then
considered the merits of the Appeal, which contained three grounds. With respect to
the first ground, UNAT held that UNDT did not err in concluding that due process was
satisfied if the staff member could comment on anonymous witness statements
providing evidence against him. UNAT noted that the reasons for withholding the
identities of the victims and for not producing them at trial were contained in the
OIOS Investigation Report that was sent to the Appellant, thus the conditions for the
admissibility for anonymous statements were met. UNAT also noted that statements
of withnesses need not be signed when their cross-examination is not possible, rather
the due process is met as long as the staff member has a meaningful opportunity to
mount a defence and question the veracity of the statements against them, which
occurred here. With respect to the second ground, UNAT held that UNDT did not err
in upholding the Secretary-General’s decision based on the record of the Appellant’s
interview that he contested. UNAT noted that it was clear that the OIOS complied
with the OIOS Investigation Manual and that the Appellant failed to establish any
procedural irregularity that would undermine the reliability of the record of his
statements to OIOS. UNAT also upheld UNDT's decision to reject the Appellant’s
claim that his statement, as recorded by OIOS had been entirely fabricated. UNAT
also held that UNDT properly relied on the record of the Appellant’s statement to the
OIOS investigators, which corroborated the statements of VO3 and VO4 that he had
paid them for sexual services. With respect to the third ground of appeal, UNAT
found that the identification of the Appellant from six photographs by each of the
two victims, independently and separately from each other, constituted evidence
that was reasonably considered by the Administration and UNDT as supporting the
finding of his misconduct. UNAT dismissed the appeal in its entirety and affirmed
UNDT's judgment.

Decision Contested or Judgment/Order Appealed



The Applicant contested allegations of misconduct. UNDT held that there was
sufficient proof that he had engaged in sexual exploitation and abuse, in light of the
totality of the evidence on the record. UNDT concluded that the Applicant’s due
process rights had been respected and that the summary dismissal was
proportionate to the offence. UNDT dismissed the application.

Legal Principle(s)

The use of statements gathered in the course of the investigation from witnesses
who remained anonymous throughout the proceedings may be used as evidence
only in exceptional cases because of the difficulties in establishing the facts, if such
facts are seriously prejudicial to the work, functioning and reputation of the
Organisation, and if maintaining anonymity is really necessary for the protection of
the witness. It should be possible to verify the circumstances surrounding
anonymous witness statements and to allow the accused staff member to effectively
challenge such statements.
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