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UNAT Held or UNDT Pronouncements

UNAT considered an appeal by the Secretary-General. As a preliminary matter, UNAT rejected the request for
an oral hearing finding there was no need for further clarification. UNAT held that the reliance of the
Administration on disciplinary/administrative measures to deny the staff member’ s conversion to permanent
appointment did not give UNDT a carte blanche to go behind the agreed sanctions imposed on 20 April 20009.
UNAT held that it was not within UNDT’ s competence or jurisdiction to embark on an inquiry into whether the
2009 disciplinary sanctions were lawfully imposed or otherwise excessive or disproportionate. UNAT held that
UNDT, in reopening the referred to disciplinary matter and purporting to make findings of fact in respect
thereof, exceeded its competence. UNAT held that the scope of judicial review to be undertaken by UNDT was
to ascertain, against established legal norms, whether the Secretary-General’ s refusal to grant the staff member a
permanent appointment because of a prior disciplinary issue met the test of procedural fairness and to inquire
whether the decision was free from arbitrariness, capriciousness, or discriminatory conduct. UNAT held that the
Administration, in considering the staff member’ s suitability for a permanent position, was entitled to take into
account the fact that misconduct was recorded in his official status file and that that this misconduct merited a
series of sanctions by way of adisciplinary measure. UNAT held that the Administration had not exercised its
discretion unfairly or capriciously in considering the consequences of the recorded misconduct and the proximity
of that misconduct and the disciplinary measures imposed to the staff member’ s application for conversionto a
permanent appointment. UNAT held that UNDT had erred in law in holding that the Administration had a duty
to inform the staff member of the consequences of agreeing to adisciplinary sanction. UNAT upheld the appeal
and vacated the UNDT judgment.

Decision Contested or Judgment/Order Appealed

UNDT Judgment: The Applicant contested the decision not to grant him permanent appointment. UNDT found
that in 2008, the Office of Human Resources Management (OHRM) had mischaracterized the Applicant’s
offence as sexual harassment rather than harassment in the previous disciplinary proceedings and had improperly
relied on this mischaracterization to deny him the conversion to a permanent appointment. UNDT found that
there was a breach of the Administration’s duty to fully inform the Applicant, when he was induced into
agreeing the disciplinary measures in that they did not mention the important adverse consequence that it would
affect his prospect of being granted a permanent appointment. UNDT ordered the rescission of the decision to
deny the Applicant a permanent appointment and that any consequential lossin salary or other benefits, if any,
be made good by the Secretary-General. UNDT ordered non-pecuniary damages in the amount of USD 10,000
for the distress suffered.

Legal Principle(s)

The mere existence of administrative/disciplinary sanctions on a staff member’s official statusfileis not a
charter for the Administration to refuse conversion, as the decision not to grant a permanent appointment is
always subject to judicial review in cases where procedural or substantive unfairnessis alleged by a staff
member. It isrecognized by the jurisprudence of UNAT that the Secretary-General has broad discretion in
making decisions regarding promotions and appointments. In reviewing such decisions, it is not the role of
UNDT or UNAT to substitute its own decision with that of the Secretary-General regarding the outcome of a
selection or, by analogy, a conversion process.
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