2012-UNAT-243, Hersh

UNAT Held or UNDT Pronouncements

UNAT granted the Secretary-General’'s appeal on the basis that UNDT manifestly
exceeded its jurisdictional powers by converting an application for suspension of
action into an application on merits and inviting the parties to make submissions on
the merits. UNAT held that UNDT took an ultra petita decision by ordering measures
for which no claim had been made.

Decision Contested or Judgment/Order Appealed

The staff member requested suspension of the administrative decision not to
transfer her to UN Mission in South Sudan (UNMISS) when the UN Mission in Sudan
(UNMIS) mandate expired. UNDT held that her application for a suspension of action
order should be refused on the grounds that the application did not satisfy one of
the three conditions required for granting it. Nonetheless, having judged that the
impugned decision not to transfer the staff member to UNMISS was unlawful, it
ordered her application for suspension of action to be transferred to the “general
cause list” for a hearing on the merits.

Legal Principle(s)

In general, only appeals against judgments on the merits are receivable. Appeals
against decisions taken during proceedings are receivable only in exceptional cases
where UNDT has manifestly exceeded its jurisdictional powers. UNDT has jurisdiction
to order a suspension of action on an application filed by an individual requesting it
to suspend, during the pendency of the management evaluation that is the subject
of an ongoing management evaluation, the implementation of a contested
administrative decision, where the decision appears i) prima facie to be unlawful, ii)
in cases of particular urgency and iii) where its implementation would cause
irreparable damage.
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