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UNAT Held or UNDT Pronouncements

Due process rights: Disciplinary proceedings are of an administrative and not of a
criminal nature, hence criminal law procedures do not apply. The Applicant’s due
process rights are contained in the relevant administrative issuances, under which
rights such as the right to counsel and to be informed about the charges against him
do only apply as of the moment the disciplinary procedure is initiated (charge letter),
but not at the stage of the preliminary investigation. The right to cross examine
witnesses does not apply at any stage of the administrative procedure, but only
once the case is submitted to the Tribunal.Proportionality: The Tribunal can review
the level of sanction imposed only in case of obvious absurdity or flagrant
arbitrariness.Superior interest of the child: The Tribunal is not competent to decide
on family matters, however, it can assess whether the interest of the child was taken
into account as a mitigating circumstance.Ne bis in idem: This is a principle in
criminal law, but it's rationale may also be applied to disciplinary cases. However,
the mere fact to envisage, possibly and in the future, new disciplinary measures in
case a staff member continues to refuse to abide by judgments from national
jurisdictions cannot in itself constitute a violation of said principle.

Decision Contested or Judgment/Order Appealed

The Applicant appealed the disciplinary decisions to impose on him a written
censure, a loss of three steps in grade and the deferment, for three years, of
eligibility for consideration for promotion. While working for UNHCR in Burkina Faso,
the Applicant had a child with a woman from RDC. One evening, an alleged consul of
the RDC, together with armed “policemen” and in the presence of the child’s
mother, intruded the Applicant’s house and took the child with him, accompanied by
the child’s mother. Upon intervention of UNHCR and the national authorities in
Burkina Faso, the child and his mother did however return to the Applicant’s
residency. Thereafter, the Applicant initiated proceedings in front of the courts in
Burkina Faso for the purpose of determining the custody of the child. The First
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Instance Court attributed the custody to the child’s mother. The Applicant appealed
against that judgment. While the appeal was still pending, the Applicant took his
child with him, upon his reassignment to Jordan, without the consent of the child’s
mother. He had not informed UNHCR Administration of the First instance judgment
granting custody to the mother and claimed official travel for his child to Jordan. The
Appeals Tribunal confirmed the judgment of first instance, and the Applicant filed a
pourvoi en cassation against said judgment with the Court of Cassation. The pourvoi
en cassation did not have the effect of suspending the judgment of the Appeals
Tribunal. Nevertheless, the Applicant kept the child with him, even upon his
subsequent reassignment to Turkey. The Administration got aware of the matter
when the mother of the child filed a complaint with the Inspector General’s Office.
After the completion of an investigation, the Administration charged the Applicant
with having failed to inform it of the change of his administrative situation, having
violated his obligation to comply with his private legal obligations and the judgments
of the First and Second instance Court, and having failed in his obligation to
cooperate with the investigators. The UNDT found that the charges against the
Applicant were established and constituted misconduct, that the sanction was
proportionate to the offence and that the Applicant’s due process rights had been
respected.
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