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The Dispute Tribunal rejected the application as irreceivable, on the grounds that
the Applicant’s complaint to OAIS was time-barred and that the OAIS properly
exercised its discretion in finding that the Applicant’s allegations against her
colleague were insufficient to fall within the scope of the definition of harassment
and to prima facie establish misconduct. Requirements for a formal complaint of
harassment in UNFPA: Pursuant to sec. 9.3.1 of UNFPA Policy on Harassment, Sexual
Harassment and Abuse of Authority (“the Policy”), a formal complaint has to be
addressed to OAIS within six months from the date of the last incident of
harassment, sexual harassment or abuse of authority. Complaints filed almost
eleven months after a staff member is placed on SLWFP and, therefore, without
interaction with the alleged offender, are not receivable.In accordance with sec. 9.4
of the Policy, it is a staff member’s responsibility to substantiate a complaint to OAIS
with a solid description of the factual circumstances, to allow the investigator to
have a clear picture of the alleged incident(s). The staff member shall clearly
identify who were the people involved, where, when and how the events took place,
and in which way they affected the staff member’s working environment or the staff
member’s rights. Judicial review of a decision not to launch an investigation into
allegations of harassment: A decision not to open an investigation into allegations of
harassment may be subject to judicial scrutiny (Nwuke 2010-UNAT-099). In
reviewing such decision, the Dispute Tribunal shall examine if the Administration’s
act or omission in response to a request for investigation was taken in accordance
with the applicable law (Nwuke). In this process, the Dispute Tribunal may examine
whether the applicable procedure was followed, whether OAIS committed a manifest
error in the exercise of its discretion, and whether the decision not to initiate the
investigation was tainted by ulterior motives (Staedtler UNDT/2014/123).
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The Applicant challenged the decision of the Office of Audit and Investigations
Services (“OAIS”), UNFPA, not to review her complaint for misconduct and
harassment against one of her colleagues. In Judgment Nielsen UNDT/2015/061, the
Dispute Tribunal found that the Applicant’s complaint to OAIS was time-barred and,
therefore, not receivable. In Judgment Nielsen 2016-UNAT-648, the Appeals Tribunal
vacated the UNDT judgment on the ground that the Dispute Tribunal did not
exercise sufficient judicial scrutiny in not reviewing the Closure Note of the OAIS in
respect of the Applicant’s complaint and remanded the case for it to be considered
with the benefit of the full OAIS record.
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