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UNAT Held or UNDT Pronouncements

The Tribunal found that the Respondent did not comply with his obligation to make reasonable and good faith
efforts under staff rules 9.6(e) and 13.1(d) to find the Applicant an alternative post. Termination of appointment:
A termination of a contract of employment by reason of restructuring of the workplace is lawful provided that
the Organization discharges fully its duty and obligations towards the displaced staff member in accordance with
the applicable law; the latter, in the case of termination of a permanent appointment for abolition of post, is staff
rules 9.6(e) and 13.1(d). Duty of good faith under staff rules 9.6(e) and 13.1(d): Staff rules 9.6(e) and 13.1(d)
clearly set out the Administration’s duty and obligation, with an unequivocal commitment, to give priority
consideration to retaining the services of staff members holding a permanent appointment, subject to the
following conditions or requirements: relative competence, integrity, length of service and the availability of a
suitable post in which the staff member’ s services can be effectively utilized. In exercising that duty, the issue to
consider for the Administration is whether there are any vacant posts for which the permanent contract holder
could be considered as possibly suited to and in which his/her services could be utilized effectively. If there are
such posts, aplain reading of staff rules 9.6(e) and 13.1(d) requires that the Administration has an obligation to
consider retaining the services of the affected permanent contract holder in order of first preference,
independently of whether he or she has applied to such post. Where a possible suitable vacant post exists prior to
termination, and before proceeding to external recruitment and termination, the Administration thus has to assess
the suitability of the affected unassigned permanent contract holder whose post has been abolished. Vis-a-visa
staff member recruited by an Agency, the duty under staff rules 9.6(e), (g) and 13.1(d) extendsto all available
suitable positions within that Agency, without any limitation to a particular department of that agency or duty
station. Hierarchy of norms: the purpose of staff rules 9.6(e) and 13.1(d) and the Administration’s obligation,
under these provisions, to secure employment cannot be undermined by norms of alower level. Amount of
compensation (10.5(b) of the Tribunal’s Statute): If the Tribunal finds that the activating cause of a staff
member’ sloss of employment was principally due to afault on the Organization to fulfil its obligations under
staff rules 9.6(e) and 13.1(d), it may be justified to grant compensation in excess of the two years under art.
10.5(b) of the Tribunal’ s Statute. However, the Tribunal may decide not to exceed that limit in case, for instance,
an Applicant failed to make more efforts to apply to posts opened viaajob fair. Evidence of moral damages: The
requirement under art. 10.5, as amended, for supporting evidence is not restricted to the provision of reports
from the medical and ancillary professions. Oral evidence is frequently accepted as being sufficient. In the
absence of a hearing, it may be sufficient to arrive at an assessment on the basis of the documents. The Tribunal
will subject any assertion and description of anxiety and distress to a sensible and rational examination and will
arrive at areasonable conclusion.1/2

Decision Contested or Judgment/Order Appealed

The Applicant appealed the termination of her permanent appointment and her separation from service, resulting
from the abolition, in March 2014, of the post she encumbered with UNDP. Following the post abolition and
before being separated from service in May 2015, the Applicant went on a one-year temporary assignment. In
light of some structural changes affecting atotal of 1,700 staff, UNDP organized a job fair and the Applicant did
not apply for any of its posts. However, she had applied for two posts outside the job fair, for which she was
found not to be suitable.
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Both financial compensation and specific performance ordered.
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