UNDT/2014/025, Flores

UNAT Held or UNDT Pronouncements

The Applicant contended, inter alia, that WFP breached her due process rights
during the disciplinary proceedings and she did not breach any of the applicable
rules. The evidence before the Tribunal sustained the Applicant’s contention that
WFP’s investigators did not respect her due process rights. The ground of appeal
related to the irreqularity of the disciplinary proceeding is accepted and the Tribunal
does not need to analyse the rest of the Applicant’s contentions. The rescission of
the contested decision is, per se, a fair and sufficient remedy for the moral prejudice
caused to the Applicant and there is no evidence that would show that the moral
prejudice she suffered as result of the contested decision cannot be covered by this
remedy. The amount of compensation to be awarded as an alternative to the
rescission of the contested decision is USD5,000 for the emotional distress suffered
by the Applicant (the emotional distress will be otherwise covered by the rescission
of the decision).

Decision Contested or Judgment/Order Appealed

The Applicant contests her separation from service without termination indemnity
following an investigation into a written complaint that she had breached the World
Food Programme’s (“WFP”) rules regarding harassment, sexual harassment and
abuse of the authority as well as financial and transport rules.

Legal Principle(s)

An investigation should be a neutral fact-finding process into allegations put forward
against a staff member. While an investigation is considered to be part of the
process that occurs prior to Human Resources being seized of the matter, its
findings, including any incriminating statements made by the staff member, become
part of the record. Consequently, any such process must be conducted in


https://www.un.org/internaljustice/oaj/en/judgment/undt2014025

accordance with the rules and regulations of the Organization and it must respect a
staff member’s rights to due process. The Tribunal concludes that the Applicant’s
due process rights were not respected during the interview and the breach was not
cured later during the procedure in front of the HRD. The Tribunal cannot uphold
disciplinary findings and conclusions that are based on a disciplinary process where
a subject’s due rights were breached and the decision to impose disciplinary
sanctions is to be rescinded.
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Full judgment
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