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The investigation against the Applicant lacked integrity and credibility. The investigator was incompetent,
exhibited bias and lacked objectivity and fairness. The Investigator’s note-taker was not only allowed to conduct
part of the investigation by solely administering questions to two witnesses, she was also allowed the liberty of
expressing her views on how some evidence she had elicited from a witness should not change impressions
earlier formed. The investigation report was biased, unreliable and unfair. The characterisation of certain facts
was done in a manner intended to draw only inculpatory conclusions with regard to the Applicant. Where an
allegation is quasi-criminal in nature, justice is denied the person against whom an allegation is made if he is not
afforded an opportunity to challenge the one making the allegation. The practice of placing reliance upon
recordings in initial fact-finding exercises and interview notes of appointed investigators in an effort to establish
gross misconduct warranting summary dismissal before the Tribunal is grossly inadequate. The Respondent has
failed to substantiate the charges of misconduct against the Applicant and the charges were entirely without
proper legal basis.The Organization does not have jurisdictional competence with respect to the private conduct
of a staff member especially where such conduct has no bearing on the work environment. If the investigation
had established a prima facie case of wrongdoing on the part of the Applicant, the correct procedure would have
been for the Complainants to bring the relevant legal proceedings in the national courts against the Applicant
after which a request for waiver of his immunity from legal process would be considered by the Respondent. The
difficulty of UNICEF or other international agencies operating in difficult environments where, as in this case, a
staff member is accused of criminal acts must be acknowledged. The solution cannot lie in hastily dismissing
such a staff member for political expediency or to save face and their projects because justice for both accuser
and accused. The sanction of summary dismissal was based on unsubstantiated charges. Accordingly, the
Tribunal rescinds the Applicant’s summary dismissal and holds that until the date of this judgment the Applicant
remains lawfully in the service of UNICEF.

Decision Contested or Judgment/Order Appealed

The Applicant contests a decision to summarily dismiss him from UNICEF based on allegations of sexual
harassment made by two waiters and two security men working at the Africa Expeditions, United Nations Office
for the Coordination of Humanitarian Affairs tented camp in Juba where he was living.
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