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The Tribunal found that the Applicant’s rights to defence had been breached during
the disciplinary procedure because the investigation report and all its attachments
had not been shared with him. It concluded however that such a procedural flaw did
not affect the established facts, since the Applicant had admitted to them, and did
not warrant the rescission of the contested decision, since the established facts
amounted to misconduct. The Tribunal nevertheless rescinded the summary
dismissal on the ground that it was disproportionate to the established facts. It
ordered: (i) the reinstatement of the Applicant, (ii) his demotion from G-7 to G-6, (iii)
as an alternative to the reinstatement, the payment of the net base salary he would
have received at the G-6 level from 4 October 2007 until the expiration of his FTA on
30 April 2008. Taking into account that the moral prejudice suffered by the Applicant
was partly due to his own misconduct, the Tribunal awarded him two months’ net
base salary as moral damages. Tribunal’s jurisdiction in disciplinary matters: When
reviewing a disciplinary measure, the Tribunal must examine first whether due
process was followed, second whether the facts on which the sanction is based have
been established, third whether the established facts qualify as misconduct, and
finally whether the sanction is proportionate to the offence. Rights of defence in
disciplinary cases: Respect of the rights of defence required the Administration to
provide the Applicant with the investigation report, as well as all documents and
testimonies obtained, and it precluded the Administration from being the sole judge
of the evidentiary material to be shared with the Applicant or not. Procedural flaw in
disciplinary proceedings: When the imposition of a disciplinary measure is tainted by
a procedural flaw, the Tribunal must determine which consequences to draw from
such flaw. The Tribunal cannot rescind a disciplinary measure on the basis of a
procedural flaw if in any event the disciplinary measure would have been the same.
The purpose of the investigation is to determine whether the alleged facts are
established; if the staff member suspected of misconduct admits to the alleged
facts, the procedural flaw has no impact on the facts. Proportionality: The
disciplinary measure of summary dismissal is disproportionate where the staff
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member’s honesty has not been called into question and the only charges held
against him/her are the failure to report to his/her hierarchy an attempted fraud and
the sharing with a supplier of other suppliers’ quotations in order for that supplier to
prepare his own quotation.

Decision Contested or Judgment/Order Appealed

The Applicant was summarily dismissed on 4 October 2007, on two counts: failing to
inform his supervisor that a supplier had provided two falsified quotations and
sharing with a supplier the quotations of other suppliers in order for him to prepare
his own quotation. The Applicant admitted to the acts but contested the regularity of
the investigation and disciplinary processes, as well as the proportionality of the
disciplinary measure imposed on him.
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