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UNAT Held or UNDT Pronouncements

The Tribunal finds no flaws in the procedure leading to the dismissal of the Applicant. It further finds, based on
its assessment of theintern’s credibility and on the evidence available, that the facts have been established. It
also concludes that they qualify as misconduct, even though the Respondent erroneously relied on
ST/SGB/2008/5; the latter was indeed issued on 11 February 2008 and was therefore not applicable at the time
of the misconduct. Finally, the Tribunal, recalling the Secretary-General’ s discretion in disciplinary matters and
considering the circumstances of the case, finds that the sanction was proportionate to the offence. Cross-
examination of complainant during investigative and disciplinary proceedings: Investigators are not required by
the rules applicable to disciplinary matters to allow the subject of an investigation to cross-examine a
complainant. Whether the facts have been established: Since the Applicant has consistently denied the truth of
the facts alleged against him, the Respondent must adduce sufficient evidence to prove that they occurred. To
determine whether the facts have been established, the Tribunal must assess the credibility of the complainant’s
alegations and to that effect it will only consider those aspects of her claims which are corroborated by
testimonies or documentary evidence. Applicable law: The Secretary-General erred in relying, in the contested
decision, on an administrative issuance that was not applicable at the time of the misconduct. Discretion of the
Secretary-General in disciplinary matters: As regards disciplinary measures, it is not for the Tribunal to
substitute its judgment to that of the Secretary-General who enjoys discretionary authority. The extent of the
Tribunal’s review over the proportionality of adisciplinary measure is therefore limited.

Decision Contested or Judgment/Order Appealed

The Applicant contested the decision to dismiss him for misconduct in the form of harassment and abuse of
authority.
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