UNDT/2011/162, Mushema

UNAT Held or UNDT Pronouncements

The Tribunal noted that in reviewing disciplinary cases, its role is to examine: (i)
whether the facts on which the disciplinary measure was based have been
established; (ii) whether the established facts legally amount to misconduct; (iii) the
proportionality of the disciplinary measure; and (iv) whether there was a substantive
or procedural irregularity. Further, the Tribunal noted that in reviewing disciplinary
cases, it must scrutinize the facts of the investigation, the nature of the charges, the
response of the staff member, oral testimony if available and draw its own
conclusions. The Tribunal is therefore not bound by the findings of the ad hoc
Disciplinary Committee or of the Administration. The Tribunal concluded that the
facts upon which the disciplinary measure was based was established. However,
after examining the facts against the relevant rules and regulations, the Tribunal
concluded that the established facts did not legally amount to misconduct within the
meaning of staff rule 110.3. Consequently, the Tribunal held that the penalty of
separation from service was disproportionate and unwarranted. Additionally, the
Tribunal concluded that that there were procedural irregularities in the conduct of
the investigation and the disciplinary proceedings that form a separate basis for
awarding compensation to the Applicant.

Decision Contested or Judgment/Order Appealed

The Applicant, a former staff member of WFP, is contesting the decision to separate
him from service for reasons of misconduct in the form of gross negligence. In
September 2007, 13.033 metric tons of WFP vegetable oil went missing from a WFP
warehouse. As the Senior Logistics Assistant, the Applicant was responsible for
supervising the staff of the WFP warehouses.

Legal Principle(s)


https://www.un.org/internaljustice/oaj/en/judgment/undt2011162

N/A

Outcome

Judgment entered for Applicant in full or in part

Outcome Extra Text

The Tribunal ordered rescission of the decision to separate the Applicant from
service. In the alternative, the Respondent is to compensate the Applicant for loss of
earnings from the date of his separation from service to the date of the Tribunal’s
judgment. Further, the Respondent is to compensate Applicant in the amount of six
months net base salary for the procedural irregularities in the investigation and
disciplinary process.
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