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X4L. Conclusions

J United Nations

1. It has been pointed out in the relevant scection of this study that the basic
United Nations texts contain no explicit or gpecific mention of indigenous
populations. However, reference has been made to the various provisions of the
Charter of the United Natlon% relating to human rights and the promotion oi’ social
progress for evbryone, in the context of which action has been taken by the
Organization in this area. 1/

2. it has also been stzted in the main body of the study that the United Nations,
in its activities on a number of issues relating to human rights and fundamental
freedoms in general, has concerned itself with some of the aspects of these which )
affect indigenous populations as groups of human beings.  This has been the case in .
the drafting, adoptior and implementation of texts of conventions, agreements and
recommendations on a number of subjects, 2/ and also in the action and 1n1tlat1vbs
of specizl commitiees and commissiona uoncerned with such issues as slavery,
servitude 3/ and forced labour. 4/ Refevence has been made to the action and
initiatives of special ranporteurs of the Commission on Human Rights and the
Sub~Commission on Preventlon of Discrimination and Protection of Minorities. 5/

3. Con51derat10n has been given to the problems of indigenous populations as part
of the broadbr study of ‘human rights problems By a number of committees ‘and working
sroups, such as the id Hoc Working Group to- inquire into the situation of Human rights =
in Chile (and the Special Rapporteur who continued that work), 6/ the Working Group
on Slavery, 7/ the Human Rights Committee on procedures for the - implementation of )
the Lnuernatlonal Covenant on Civil and Politieal nghts, 8/ and the Committee on the
Flimination of Racial Diserimination, 9/ (reference to its “most recent work has yet

to be included;.

4. It should also be mentioned that the two World Conferences to Combat Racism and
Racial Diccrimination have concerned themselvea with certain aspects of dlscrlmlnatlon
against sueh populations and have included them in theilr action programmes (the '
first Conference in any case). In the context of the Decade for Action to Combat
Raclsn and Racial Discrimination, two seminars were held, one in Geneva, Switzeriand,
in 1979, 10/ and the other in Managua, Nicaragua, in 1981 11/ The latter’s
conclusions, at least, are worth reproducing as an annew. 12/

1/ Chapter I, E/CN.4/Sub.2/476/Add.4, paras. 1 to 13.

2/ Ibid., paras. 14 to 28.

3/ Ibid., paras. 30 to 35.

4/ Ibid., paras. 36 to 42. T -
5/ Ibid., paraa. 43 to 50. ‘ o
6/ Ibid., paras. 51 to 53.

1/ Ibid., paras. 54;td 62.

8/ Eégéq, paras. 64 to‘69 ang E/CN.4/Sub.2/1983/21, para. 11.

9/  E/CN.4/Sub.2/476/Add.4, paras. T0 to 74.

10/  Ibid., paras. 80 to 82 and annex, part B.

11/ E/CN.4/5ub.2/1952/2, para. B, foot-notes &/ and T/.

i2/  ST/HR/SER../1L, chapter IV. B -
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5. As regards specific measures relating to the indigenous populations of
independent countries which are States Members of bthe United Nations, it may be
noted that an initiative was submitted by the delegation of Bolivia during the
third session of the General Assembly (1948-1949). 13/

6. Although the aim of this initiative was the creation of a sub-commission to
study the social problems of aboriginal populations, it was soon transformed into
a proposal for a study of the situation of indigenous populations, and finally
became a resolution for assistance and study which was not translated into
practical measures except for the eradication of the chewing of cocz leaf in-
Bolivia and Peru. 14/

7. It was not until 1971 that one of the chapters in a study on racial
discrimination prepared by the Sub-Commission and entitled "Mesasures taken in
connection with the protection of indigenous peoples", recommended a broader study
of the subject. 15/ This led the Economic and Social Council to authorize the
Sub-Commission, in its resolution 1589(L) of 21 May 1971, to make a complete and
comprehensive study .of the problem of discrimination against indigenous

populations, ;Q/ in relation with which the Sub~-Commission now has before it a final
report contained in 24 documents submitted in 1981, 1982 and 1983. 17/ - ‘

8. Among the measures directly or indirectly resulting from this study, special
mention should be made of the establishment of the Working Group on Indigenous
Populations pursuant to Feonomic and Social Council resolution 1982/34, adopted

on 7 May 1982. In that resolution, the Council authorized the establishment of a
working group made up of five members of the Sub-Commission which was to meet each
year for up te five working days immediately preceding the session of the
Sub-Commission. in order to review developments pertaining te the promotion and
protection of the human rights and fundamental freedoms of indigenous populations
and give special attention to the evolution of standards concerning the rights of
such populations.

9. Lastiyear, the Working Group held its highly successful first session
{9~13 August 1982 18/ and will hold its second szssion this year

P

(8-12 August 1983), 19/

10. The creation of this Working Group thus completed the sequence'of actions begun
34 years earlier by the above-mentioned Bolivian initiative of 1948 regarding the
creation of a sub-commission which would concern itself with the problems of

13/ Chapter I, E/CN.4/Sub.2/476/Add.4, paras. ii to 13.
14/ Ibid., paras. 83 to 106.

15/ E/CN.4/Sub.2/L.566, para. 2.

16/ 1Ibid., paras. 10 to 11,

;l/ E/CN.4/3ub.2/476 and Add.1-6, E/CN.4/Sub.2/1982/2 and Add.1-7 and
E/CN.4/3ub.2/198%/21 and Add.1-8.

18/ E/CN.4/Sub.2/1982/33 and E/CN.4/3ub.2/AC.4/1982/R.1.
19/ E/CN../Sub.2/1983/22 (the number allocated earlier to that report).
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indigencus populations. As a result, specialized machinery now exists to
devote attention exclusively to such problems on an annual basis and in the manner
set out by the Council in resolution 1962/34.

B. Specialized agencies

11. The International Labour Organisation (ILO) has been taking measures with
regard to indigenous populations for many years now, 20/ particularly during the
period 1953 to 1957, which culminated in the adoption  of two basic texts, the
Convention on indigenous and tribal populations (No. 107) of 1957 and
Recommendation 104 of the same name. 21/ In recent years, Convention 107 has
increasingly been a target for cr1t1c1sm both by indigenous populationsg and by
other persons concerned with such matters. As a result, ILO is now tending
towards the revision of these texts as far as possible, which would seem to be the
right approach. .

12. The United Nations Educational,. Scientific and Cultural Organization (UNESCO)
has done important work in the areas of its competence which have an impact on

the clarification and assertion of the rights of indigenous populations; it has

. recently held international expert mesetings of greal importance on ethnocide and
ethno~-development which merit praise and firm support. gg/

13. The Food and Agriculture Organization of the United MNations (FAQ) and the
World Food Programme (WFP) have collaborated with ILO in implementing ILO
Convention 107 (1957) and have undertaken the action described in chapter IT. 23/

14, The World Health Organlzatlon has collaborated with ILO in the implementation
of Convention 107 (1957) and has undertaken the action referred to in chapter I3
of the study. 24/

C. Organization of American States

15. Chapter III contains data on the measures taken by this regional
intergovernmental organization, in whose area of jurisdiction and in nearly all
the countries whiech constitute it indigenous populations are to be found. The
chapter contains the few data available to the Special Rapporteur for the purposes
of preparing the present study.

16. The secktion on recommendations contains some observations on the Inter- -
American Commission on Human Rights and the Inter-American. Indian Institute, in
connection with United Nations activities regarding indigenous populations.

20/ See E/CN.4/5ub.2/1982/2/Add.1l, paras. 31-134 and annex I.
21/ Ibid., paras. 64-99 and Annexes IT and III.

22/ 1Ibid., paras. 135-193 and Annexes iv, V and VI. Snnex VI contains the
text of the San José Declaration (11 December 1981) In chapter II, paragraph T
of document E/CN.A/Sub.2/1982/2 referring to the San José meeting (1981) and
the paragraph of document E/CN.4/Sub. ©/198%/21 concerning the Ouagadougou meeting
(1985) should be inserted. The new annex on chapter II should contain the text of
the Declaration of Ouagadougou, of 1 February 1983.

25/ E/CN.4/Sub.2/1982/2/Add.1, paras. 2-30.
24/ 1Ibid., paras. 194-197.
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D, Non-governmental organizations o

17. <LChapter IV, "Other international action® (E/CH.A!Snb;2Z4T6IAdd.5) and

Chapter X, “"Administrative arrangements" (E/CN.4/3ub.2/1932/2/Add.4, paragraphs 95-130).
set forth information on the emargence of nonugovevnmental organizations constituted

by indigenous paoples and their international conferences and on conferances of
non-indigenous non-~governmentil organizations concerned with the situation of
indigenous populations. Chapter IV-alsc contzinsg information on the international
conferences organized in 1977 and 1981 by the Special NGO Committee on Human Rights

and the Sub-Committee on Racism, Racial Discrimination Apartheid and Decolonization,
which were contributed to and attended by a lerge number of indigenous and non-
indigenous organizations. Mention 1s made of the extremely important non—govornment&l
vork on the rights and freedoms of the worldfs indigenous populatlons.

18. Document E/CN.4/Sub. 2/476/Add .4 necds to be completed by two annexes containing
the resolutions and decisions of the Third General Assembly of the World Council of
Indigenous Peoples and the International HGO Conference on Indigenous FPesoples and

Land referred to in chapter IV, part 4, section 5 (d) and (e). These should be
adapted as necessary in keeping with the rest of the chapter and take into account

the fact that the necessary texts will be included in annexes VII and VIIT respectively.

E. Countries covered in the study

19. The Special Rapporteur is very much aware that the list of 37 countries on which
the present study is based is far from exhaustive. Many countries in which indigenous
populations live today have not been coversad by the study. This was not the result

of" arbitrary selection of any kind but of the accessibility or inaccessibility of
appropriate information for the preparation of the basic materials nceded to give the
study a solid foundation. £11 requests for information were sent to all States Members
of the United Nations, and thue list of countries covered resulted only from the
availability of adeguate information for the preparation of the basic materials. In
this respect, tho absence of African countries is Lo be noted in particular.

20. The Special Rapporteur has always considered that certain population groups in
several African countries or regions should be considered as indigenous in those
countries or regions, It was, however, impossible to cover them in the present study
due to the lack of sufficient information on the populations which could be considered
as indigenous in the relevant countries. This was unavoidable, particularly since the
data furnished to the Special Rapporteur in reply to requésts for information for the
study either denied the existence of such populntlons or statad that all groups in
those countries were indigenous, or both. It is therefore suggested that a
corresponding study might be undertaken te cover African countries, perhaps with a
slightly modified working definition. It should in any case, be conceived as a more
stream-lined exercise, possibly prepared on the basis of supporting materials that
would not correspond to the idea of 'country monographs" but another kind of summary
of rigorously verified information on those countrics, so that the study can be
prepared and finished in a short period. The study or report sould perhaps
concentrate on major relevant issues as determined on the basxs of approprlate
material.
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F. Definition

21.  Chapter V containg data on the range of criteria and formulae for the definition
of indigenous populations in use in the various counbries studied. It can be =seen
that, both in definitions in legdl texts and in those proposed by other means, great
importance has been atbtached to objective elements . (ancestry, culture, language, etc. T,
It may also be seen that subjective elsments (self~identification and acceptance) are
gaining ground as important criteria for definition. . It must be asked whether pure
objective and subjective criteria exist, narticularly 1n the formulations proposed

at various levels on that basis. In any event, it should be established that the
indigenocus populations themselves. must be consulted about the criteria they consider
valid, since it is their right to determine who belongs to those populations, and who
does not.

22. With regard to the study, the criteria and formulations proposed must be
acceptable as valid elements for a possible definition of indigenous populations for
international purposes. - Part of the proposzls and recommendations put forward in
connection with this study will be devoted to that subject.

G. ‘Structure of the population

23. The difficulty of making calculations and estimates with regard to indigenous
populations should not be an. obstacle to doing so with increasing accuracy. As far
as possible, the . classification criteria accepted by the indigenous poputlations
themselves should be used, since otherwise there iz a2 risk of -obtaining only
approximate and imperfect results.

4. Basic principies and elimination of discrimination

Hasic provisions

24. It is obvious that the State could theoretically provide a2 more systematic and
consistent means of action through clearly-defined and co-ordinated legal channels,
within a specific body of laus. Effective and systematic State action can be achieved,
houever with or without this special legal regime, and COHVQPSLly, the absence of such
action does not necessarily derive from the lack of such a regime.

25. The éxistence of situatiens of scatterad or concentrated legal evolution can be
observed.

26. In some counbtries, a systematic body of legal provisions has been established
{laws, regulations, administrative ahd'mkecutivu decisions and court decisions) which
constitutes a legal regime applicable to the indigenous populations of the country.
In other countries, there are only lsolated provisions covering SpulelC agpects
which remain ad hoc, and are not inbterrelated except in the case of amendments.

- Nowhare do these systems seem to exist in a "pure' Torm. ¥hile some countries have

gone over from a system of isolated provisions to a systematic body of laws, in others
the broad-based and comprehensive legal regime which oncoe existed has disappeared in
the course of time, to be replaced by a situation in which only a few measures and
provisions on specific issues still exist.
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Cormztitubional provisions

27. The information for some countries shows that their constitutions contain no
crovisicns regarding indigenous populations (E/CH.4/Sub. 2/47674dd.2, Chapter VII,
para. -60). Some Governments have provided specific information on this point

(pdra:. £1-63 ). A number of other countries seem to have considered issues
concerning their indigenous populations so basic that provisions regarding them have
been included in their constitutions (para. 64). While the provisions of some of
thess constitutional texts are very brief and sbstract {(para. £5) others address
themsclves more explicitly to the neea For special measures in favour of indigenous
populations, although there are marked differences in the approach adopted in and
the scope of such provisions (parsa . 66893,

Basic legal status

28. The countries which supplied information susceptible of analysis with regard
toc basic logal status Tall into two main groups. - Some countries have created a.
spzeial legal sbatus which seeks to protech the indigenous inhabitants and ansolve
therm of = number of ooligations, bub at the same time restricts thelr exercise of
certain rights until they attairn wnzt is considered. to be a necessary level of
development whieh would place them on an sgual footing with the rest of the population.
Other countries have zccorded to their indigenous peoples all the rights and
obligationg of citizens. Some have also enabled them Lo benefil from certain
special provisions on their behalf, considered necessary since such peoples tend to
be the underdogs in society, for as long as they continue to suffer from the
circumstances of thait position.

29. The situation is not conpleuelj clear when it comes to determining whether a
special legel atatus actually does or does not exist for indigenous populations. The
information available could be interpretud in both senses, and for this reason the
Special Rapporteur had to make an ad hoc classification and sometimes to include
data on-a single country in bobi groups thus established.

%0, In extreme cases, the special legal status is similar to a capitis diminutio,
that the indigenous inhabitants do not enjoy all the rights or have all the
abligations of other nationals of ths country. This obviously goes beyond mere
estrictions on the transfoer of indigenous land and affects their legal capacity in
many respects until they achieve a given level of integration in the national
community .

E‘J

gneral measures for the elimination of discrimination

31. Traditionally, constitutions and fundamental laws are permeated with recognition
of equality before ths law, closely associated with its natural complement, the

rignt to the equal protcciion of the law. In the constitutions of a number of
countries these provisions are combined with declarations which forbid discrimination
for the reasons specifisd in them, and sometimes, too, with other provisions

which proclaim equality of opportunity for all. These principles are then developed
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in provisions ingerted in various legal texts and regulations. In some countries,
apecial laus have been promulgated which are directed at ensuring that there i8 no
discrimination of this kind, particularly racial discrimination.

%32. In order to ensure the effective practical application of. these precepts, a
“numpefﬁof'countries have an official ombudsman, who is responsible for dealing "

- with cpmplaints: of alleged acts of discrimination. In other countries there are
commigsions or cbuncils for the protection of human rights, inter-group conciliators
and agents for comnunity relations.

55. Fundamental or other laws also include provisions guaranteeing everyone equal
aceass to public places and services,

34, Generally speakﬁng, this right may be taken to be guaranteed by the general
prov151ons on nen-diserimination and equality before the law and equal protection of
the' 'law; some Governments state as much in the information provmded Problems

have arisen primarily in access to housing, means of transport, “industrial or
gommercial establishmenis, and public education establishments and institutions.

15 a result, the measures adepted in several countries have been congidered necessary
to eliminate the discrimination which has occurrsd in those areas.

35! Provisions have also been introduced into fundamental laws and other precepts,
with a view tc eliminating the obstacles which exist or could arise, and promoting
harmony among the various groups which oc~axist in the countries corcerned.

36. This is seen primarily in a number of aspects of edueation and in the campaign
against groups and propaganda based on ideas of the superiority of one race or
group over all'others.

37. In many States, conerete acts of diserimination or incitement to specific forms
of discrimination have been classified as offences punishable by fines or imprisonment,
or both, and by much severer penaliles in the case of acts of extermlnﬁtlon or
incitement to the extermination of greoups. This last—ﬁentloned case has arisen in
particular with regard to genocide, with the incorporation into national legislation
of specifie provisions defining such actions in the light of the Convention on the
Prevention and Punishment of the Crime of Genoclde.

33. Other StaSes vhich havé ratified international instruments containing provisions
prohibiting diserimination, or wholly devoted in some respects to that purpose, have
systomatically promulgated lavs to prohibit and eliminate discrimination, and at the
same time have repealed provisions or articles in existing laws considered to be
discriminatory.

39. In this regard, particular mention should be made of genooidg and racial
“discrimination. Chap¢e“ YIII gives an over-all view of the ratification of some’
pasic texts such as vhe International Covenant on Civil and Political Rights and its
Optional Protocol end the International Covenant on Economic, Socizl and Cultural
Rights; the International Convention on the Elimination of All Forms. of Racial
Discrimination and the Convention on the Prevention and Funishment of the Crime of
Genocide (United Nations): the indigenous and tribal populations Convention No. 107,
1957 (Iuternational Labour Organisation); the Convention Against Discrimination in
Education of 1960 (UNESCQO); the American Convention on Human Rights, the
Irternational Convention relating to the Inter-American Indian Conferences and the
Tnter-American Indian institute of 1940 (Organization of American States).
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40, It is clear that, in this regard, therve is a considerable diversity of criteria.
There are many approaches to the theoretical aspects of the question. There are
complex and delicate social and cultural aspects. Complicated socizal and legal
problems arise. The theoretical possibilities wvhich emerge include at least policies
of segregation, assimilation, integrebion, amelgamation, pluralism, self-reliance,
self-management and ethno-development.

Al. Chapter IX (B/C¥,4/Sub.2/1963/21/Add.1) contains a brief review of these
criteria and aspects; it should be sbtressed that the importance of the fact that
policies of pluralism, self-reliaznce, self-management and ethno-development ssem to
provide for better opportunitiss and means for direct participation by indigencus
populations in the formilation and implementation of the policies officially adopted
by the State.

42, The historical development of the processes of formilation end evolution of such
pclicies shows the extent of the out-and-out domination and inposition which
accompanied the early stages of conques®t and colonization, and developed into a less
heavy-handed domination with the stabilization of colonial subjugation, subsequentiy
evolving into "indigenisa"” — i,e. policiss drawn up without the participation of
indigenous populations — and later into "indianism”, or the talking of control of
those processes by the indigenous iphabitants themselves, and indigenous policies of
pluralism, self-reliance and self-management and ethno-deveiopment.

4%. The organs and procedures by means of which official policy towards indigenous
populations is applied in practice vary widely from one country bto another and even
 batwzen regions of the same country, in some cases becoming essentially casuistic.
This may he the resuli of nemy factors and be due to a large number of reascns which
can be variocusly explained,

44, The policiss actually followed arve described guite differently by Governments,
indigenous populations and other relevant non-governmental sources. The latter,

as well as the indigenous inhabitants themselves, stress that none of the forms of
sutonomy and self-defermination which the indigenous populations require as egsential
to their adequaie development is applied satisfactorily in practice and that
Governments offen assert that they apply and regpect them. :

45. leasures mist be faken for the control, review and periodic revision of the
policies officially adopted, so that they can be congtantly brought into linpe with
the changing circumstances of centemporary sccietiss. The same applies to the
action undertaken by non-governmental organizations of any type. In all this, it
miss be borne in mind thai it is the genuine interests of the indigenous populations,
as described by themselves, which mugt guide eny change or adjustment made in those
policies and measures, so as always to give the broadest and fullest participation
in such processes of the populations afiected.

J. Administrative arrangesnments

46, In a few countries, the special importance of the indigencus populations has
heen recognized by the creation of a minisiry or hody at cabinet level to plan and
co-ordinate policy and programmes directed at those groups.
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A47. HMany Governments have created offices or agencies within the pertinent )
radministrative or governmental areas in order to ensure that the formilation and.,
implementation of policy towards the indigenous populations receive appropriate
attention and consideration.

48. A mumber of countries have established sub~cabinet bodies to co-ocrdinate the
efforts of the variocus governmental and private entities concerned with‘polipy
vis-2~vis indigenous populafions. ' ST '

49, Others have set up advisory or consultative bodies o assist in the Formilation
and implementation of policy.

50. Under some pariiamentary systems, legislative commititess or sub-committees have
besn formed to ensure that matters affecting indigenous populations will bd seriously
digcussed and decided upon.

51. The selection anditemre of persomel who serve in adminigtrative bodies
concerned with the indigehous population is usually subject to the generzl rules
applicable to civil servants, Some Covernments have, however, demonstrated a greater
sensitivity than others in recruiting specially qualified personnel including members
of indigenous groups, in the belief that such measures are essential to the success
of adminighrative efforts. Where specizlly qualified persomnel is for some reason
unavailable, in-service training programmes have been created in an attempt o
compensate for that shortcoming. ' - S o

52. In most cases the principal source of funding is by appropriations from the
genera]l budget, additional sources often being seen as unrelisble and supplementary
in nature. MNevertheless, in selected cases, some projects or activities undertaken
by ‘administrative bodies have bLecome a source of some importance for funding the
general operations of those entities.

53. Some Governments have promoted the esiablishment of non-governmental organizations
and encouraged their participation in the policy~making process. ' ' '

K. Special areas for action

1. Health

54. like other segments of the population, indigencus peoples have special health
needs which reflect their physical and socio-cultural environment.

55. ‘In most countries, hezlth facilities and services are hot equally accessible to
indigenous peoples, in so far as they form part of “the rural population; these
services and facilities are not adapted to the conditions prevailing in the areas
whers they live and do not cater to their special health needs.

56. Health services and institutions are largely concentrated in urhan areag, with
the result that « . particularly in developing countries — ‘the rural areas, which is
where the indigenous peoples live, have fewer such services and institubions.
Measures must be taken to correct this imbalance ag rapidiy and as effectively as
possible, since this has very severe effects on the heslth of indigenous commnities.
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57. Morbidity and mortality rates are much higher among indigenous populations than
among obther groups living in the same areas. Appropriate and effective measures

mst be developed to bring down these rates, and in particular the rates for children,
at least to the levels prevailing among other population groups in the various
countries.

58. ©DSome examplies of de jure discrimination are fQﬁnd-in areas related to health:
and social services, such as in restrictions with regard to the sale or consumption
of alcohol or eligibility for government assigtance.

59. Indigenous medical practices and medicines have not been studied enough and have
in the past been repudiated and excluded from State efforts to promote basic health
services. S '

60, Although indigenous rutritional diet was often adequate and balanced at the time
of initial contact with the ancestors of the sectors which currently predominate in
society, the situabtion is very different today and has been so in the recent past.
Now indigenous diet is more deficient than that of cther segments of society and
leaves much to be desired, both in quality and quantity, :

2. Housing

The present housing situation

61. The unsatisfactory housing situation existing in the world today has been
outlined in chapter XII. '

62, A housing shortage exists almost everywhere. Overcrowding and inadequacy of
essential services (running water, electricity and lavatories, trash collection) are
even more serious problems.

63, Tn general, the quality of rural housing is still very poor everywhere, but that
of indigenous rural housing is even worse as it is generally inferior to the rural
housing of the poorest sector of the dominant group.

64. It should be remembered that the majority of indigenous persons and families are
to be found in rural areas and in the slums of the urban centres.

65. The great majority of the problems which affect rural indigenous housing arise
from the economic impotence of indigenous peoples within the market eccnomy that
surrounds them, their socially and culturally oppressed position, and their lack of
political and social power to bring about desired changes in their housing conditions.

66, ftithough indigenocus populations have some special housing problems which are
attributable o their way of 1ife, their traditions and their customary economic
occupationg, other problems they face can be attributed to neglect, lack of the
necessary action or discrimination by public authorities or by non-indigenous persons
or STOUDS. '

67. Much the same situation prevails from one developing coun%ry'to another and
from ¢ne industrially developed country to another.
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68. In general there are also notzble similarities in housing located outside
indigenous areas in all couniries, in the dénse that everyvhere, indigencus hou51ng
constitutes the lowest: level and is in the worst state, with, a high degree of
overcrowding.

69. Housing in indigenous arezs is found as a general rule to be equal in condition,
with no discrimination, although its quality leaves much to be desired. This still
.applies today,. despite. improvement and building programmes underteken in the field
in many countries. - Inadequate housing, generally in poor condition, and overcrowding
in existing upita means that indigenous housing presents a dual problem, both
guantitative and qualitative, in all countries. There are, of course, feabures
which are either accenfuated or of lesser importance from countzy to country or even
among different regions of the same cotmtry.

70. A ulstlncplon shouldAbe made betwsen housing in urban centres, large and small,
and on the land of pon—lndlgenous agricultural undertakings, which is open to the
entire range of discriminefory.attitudes and praotlces prevalent in those enVlronments,
on the one hand and, on the other, housing located in rural commnities of variocus
types, either within or outside the areas occupied by indigenous communltles, which
suffer from other problems stemming chiefly from the socio-economic factors rslating
to the situwation of such population groups.

Housing schemes and programmes

TL. Mowhere in the countrles covered by this study have the housing programmes and
schemes apyiled been fully sucessful. They have always been frustrated to a greater
or lesser degree. '

72. In the developing countries, as noted (B/CN.4/5ub.2/1982/2/4dd.5 (chapter XII),
paras, 63~84) the demand for housing has been excessively acute, owing in large
neasure to ropulatlon growth and migration from the countryside %o urban centres,

on a sczle beyond vhat they can normally cope with. In additioen, insufficient funds
have been allocated for efforts to solve housing problems. As a result, the housing
situation has got worse.

73. In the industrially and economically developed countries, efforts have been
made to solve the housing problems, that exist, it they have not been vigorous
enough and due account has not been taken of the particular situaetion and growing
needs of the lndlgenouo populations. As a result, the amount of housing aval1ab1e
has becoms still more inadequate, and the overcrowdln in existing dwellings
worsened (paras. 85-92).

. 74.. There are basically two major approaches to this question: either measures on
indigenous housing are included without distinction in the Pplans and programmes for
houging in general, as part of the over-all plans and programmes or as part of thoge
degigned particularly for rural areas, bub without being given special features
(paras. 130-147); or spsclal programmes and plans are drawn up and applied for the
housing of indigenous groups, taking into account their differing requirements and
particular traditions, and the fundemenial difficulty theéy have in financing in the
usual way that part of the building costs which they are to cover under the
arrangements made (paras. 148—176)
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General housing schemes - The same for all

75. Some of the information merely refers to general legal provisions for obtaining
loans, mortgages or credits for the comsiruction or purchase of housing, without any
. reference, even by implication, to indigenous populations and the applicability of
these provisions o the special circumstances of those populations. .

76, Other information refers to rural housing, albeit with no further details, while
in other cases, it is explicitly stated %that the measures adopted apply equally to
indigenous and non-indigenous peoples (paras. 131-147) B '

Special housing schemes for indigenous populaiions

77. Special.legislation has been passed and policies formulated for the development
of programmes and schemes with a view %o granting indigencus populations building
‘land and assistance for Wuilding homes. The programmes and schemes developed to
implement them have failed to take into account the real requirvements of these
populations, as well as important economic and gocio-cultural aspects. In some
cases, houses have been built bu people would not live in them.

78. Housing loans have come from money-lenders and other sources which exact High
vates of interest and require that the land and the house be mortgaged to guarantee
the loans under circumstances that made indigernous borrowers hesitate and ultimately
decide against such risks. - In certain rural progrelmes, indigenous communities are
réluctant to sign the agreements proposed for fear that, in case of default, they could
result in alienation of indigenous land (paras. 148-176). R

79. Special experisnces such as those of the Pasokan Pepbena or Orang Asli Work
Brigades in Malsysia {para. 158). or the "pepper potting" policy of distributing
Maori housing throughout urban communities in smell groups, State rental houses and
help for sstablishing maraes in different areas, coupled with the tuilding of
apartment blocks for aged Mzori nesr esbablished maraes in New Zealand

(paras. 163-165), and housing projects and schemes in bustralia, Canada, the
United States and Mexico for %he building of houses for indigenous commnities and
families, soms of which are under "mutual help" schemes, should be examined to
determine possible useful elements epplicable elsevhere, with adaptations.

80, The situation of indigenous housing oubside the traditional or reserved areas
is deplorably bad in most developing and developed countries alike. General housing
and sanitary conditions are far below accepied stendards, Some indications are
given in chapter XII, paragraphs 104 to 11il.

81. The situation regarding indigenous houvsing in traditional or reserved areas does
not appear good either, although in certain respects and in some countries it seenms
to be better than in others. Some indications are given in chapter XII,

paragraphs 115 to 123. -

Tmposition of non-traditional patterns of hnousing on indigenons nopulations

82, The desire on the part of public suthorities and private enterprises in many
countries to impose non-indigenous housing patterns on indigenous people has offen
vesulted in matied failure, particularly vhere these changes are not warranted by
circumstances.
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leed for consultation with, and poerbticipation of, indigenous populations in
housinz schemes '

83. It is obvious that more indigenous input is needed if indigenous housing is to.
improve. Consuliation with and contributions by indigencus populations are clearly

needed in order to ascertain the situation and needs as they themselves see them,

as well as o give control of indigenous housing, or significant participation in ~~
it, to indigenous populations so that it conforms to their own traditions and

plans. Indigenous personnel should be 1ncreas;ng1y involved in and ftrained for the

. hecesgary. operatlons. o

84. There is need for a serious and thorough study of the housing problem
especially as it affects the indigenous population.

85. Although the information acquired for the present study shows certain basic
aspects of the problem, it is not adequate for a detailed siudy of housing problems.

86. Indlgenous populations have a rlvnt to a clean, healthy and satisfying
environment and o adequate housing of 2 sbtandard which will meet the needs of
femilies in the communities of their choicz. They are prepared to contribute a
fair share of. the resulting costs . in common with other sectors of scciety. Thus,.
indigenous housing should in no case fall below the minimum stendard set for other
rural populations with the necessary adaptations dictated by the socio-culitural
Tactors invoked and accepted by the indigenous populations themselves.

87. At present the housing policies adoptea by States do not recognize the nature of
the - Indian housing problem, and do not take sufficiently into account the legal,
economic and social conditions which goyern indigenous -existence, nor the essential
incompatibility between provisions in housing laws, policies and programmes on the
one hand, and these conditions on the cther.

88. . Within s larger context of related community needs, the housing needs of
indigenous populations are acute and worsening,

3. Education

General criteria

89. The right of indigenous populations tec education has not been duly guaranteed
and is not really observed.

90. States frequently do not recognize traditional indigenous education based on
autochthonous educational processes and often deliberaitely aim at doing away with it.
and revlacing it by formal, alien znd alienating educetionzl processes.,

91. Although there has been a significant 1mprovemnnt in the affectlve accegs of
indigenous persons to public education of all kinds and at all levels, such education
contirmes to be characteriged to a grester or lesser extenb by a marked tendency to
deprive indigenous pupils of everything indigenous.
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92. This unmitigated aggression against indigenous culture and 1life-style can in no
circumstances bo Zustifisd, particuiarly in contexts and environments of cultural
and linguistic pluralism, vhich States nowadays espouse, or to which they at least
pay lip sexrvice. .

Access to edupcation

93, There was no information on de jure discrimination in this regard; on the
contrary, all the countries for which informetion is available have adopted the
principles of non-diserimination in access to all types and levels of public education.
In some countries, the tendercy to include this particular principle of non-
discrimination in the constitntion has become more morked. In some countries, too,
legal penalties have bheen sexprecsly provided for acts of discrimination in this
regard.

94. The aspzcts wiich dz facto restrict free and equal access to education of all
types ard at =11 Ievzls include problems of inadequate geographical distribution due
partly to the fact that indigenous groups live in isolated and scaftered commnities
and that sciz grount are nomadisc or semi-nomadic; the lack of adequate assistance
plans to permit scheol atbendance in many countries; language problems; differences
of ecultural backeground amd the high rates of general illiteracy, due partly to the
foregoing factors, and partly to socio-economic considerations of various types.

95. Hverywhere it seems that increasingly effective steps ave being talken. However,
they do not succeed completely in solving exisgting problems. It should be notfed

that some sountries have started to recognize the right of certain groups to establish
and run their own educational instituticuns. There ars also reports of the determination
of indigenous pomriations bto formelize alternative gystems of education, stressing
traditional forms, wvhich will be discussed below.

96. Thers is ivsufficlent information to develop these aspects, except for those
which heve been included nnder the activities discussed in chapber XIII on educaiion.

Notable shortccmings »n present educational asrransements

97. The followins shorecomings are currently to be found in all countries, although
to varying degyreos: :

In a very larg® rnumber of cages, there are still no schools in or near indigenous
communitien;

There are eilhsr no, o for ton few, teachers with the necessary knowledge of
the relevant indiganous lunguage and cultbure;

In & groet many cases. it is gtill not possible to learn $o read and write in
the indigerous mnther tongue or in the predominant vernacular of the area where the
commnity tas zettied;

The necessary streoss s nod iald on teaching or instruction in the indigenous
culture:
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Ingufficient efforts are made to avoid the alienating effects of the presence
in the indigenous school of the predominant non-indigenous cultuxe and, in many
cages, deliberate attempls are still mzde to replace the indigenous by the non~’
indigenous culture; B

In teaching the pupil the official language, insufficient care is taken %o _
prevent him from being cut off from his mother tongue, and in many casges thls contlnueu
to be a deliberate objectives

The aid programmes for indigenous students in the form.bf‘fellowsﬁips, SREEEERER TR
allowances, subsidies, accommodation, transport, adequate clothing, etc. are
inadequate., .

Bducational materials for indigenous persons

98. The avowed purpose of these materials was, until very recently, the deliberate
agssimilation of indigencus populations into the mainstream of society as a vhole by
meking them abandon their own cultural patterns in favour of those of the ‘prevailing
sectors of 5001ety In one country this.is. still the explicit purpose of some of

the materials and Prograines apgriea o oHe— oY themertors into which-the indigenous -
populatlons are classified.

9. These materlals ‘have been &evelopea in most cases in the capital or other cities
and for urban populatlons. In some cases, they have been prepared in foreign
countries and use %ferms and expressions that are unintelligible to the local
population, including the indigenous population concerned.

100, Efforts have been made in certain countries %o develop special programmes and
meterials for indigenous education, bub. they have been found to be either utterly
ill-adapted to the purpose, not fully adequate oy unsuited to the specific needs of
the recipient pomulation groups.

101, In a few countries materials and programmes have now been developed with the
direct participation of ethnologists, the indigenous leaders of the communities
involved and other experts, and they seem to be much better adapted to The needs in
question. . Their long-~term suitability. is, however, in mogt cases sfill to be .
carefully verified., '

102, In some cases, the materials prepared for the education of indigenous populations
are used for those purposes, together with materials prepared for the population at
large. -

103. Indlﬁenous culture, tradltlons, hlstoxy and 1nst1tutlons are trensmitted orally
and not by the written word, and until recently have not been recorded either in
writing or by obher means. There is a risk that the authenticity of these cultural
expressions will not survive when atiempts are made $o put them down in writing or
transceribe them from memory, notes or recordings made by persons without =& proper
understanding of the subject.

104. An imporﬁént element in the education of indigenous popwlations in the broader
framework of socliety is to teach them to assert and protect their rights and
obligations as groups and individuvals within the that society, Their own internal



means and methods of creating thet awareness mist be respected, supported and
complemented by means which can be used within society as a whole for the protection
of their rights and the assertion of their cbligatiouns.

105, The necessary stress has not been laid on the virtues of friendship among the
different segments of the population, nor has understanding and appreciation been
encouraged of all the cultures within societies, perticularly indigenous cultures.

Educational materials for non-indigenous persons

106. Not epough is being done to combat and eliminate misconceptions and prejudice
against indigenous populaticns.

107. Recently measures have begun to be taken in some countries, but they ars not’
sufficient to eliminate all the offenasive references from school textbooks and have
also failed to oreint such materials towards accurate information on indigenous
groups and their treditions, history and culture.

Participation in the foundinz and operstion of educational institutions

108, Very little is being done in many countries to ensure that indigenous populations
participate adequately in, and are given the opportunity to collaborate in, the
founding and operation of educational esgteblishments and institutions that are active
in indigencus communities. :

109, In some countries indigenous people are beginning to be really involved in the
decision-making process regarding educational arrangements in their communities.
Their particivetion in thal process is being increasingly sought through education
councils or special committees involved in school administration.

Independent indigenous educational institutions and egtablishments

110. Information on several countries shows that they have no independent indigenous
educational facilities or institutions. ' : -

111. In all countries, however, traditional indigenocus educational processes are
continuing to transmit indigenous ancestral traditions, hisbtory, legends, arts and
techniques in an organized manner,

112. In a few countries, exveriments are being developed with one or more schools
run by indigenous people. In some of these countries the approach seems %o incline
towvards local conbtrol and parental responsibility as originally recommended by the
indigenous people themselves. In at least two countries, Canada and the

United States of America, indigenous schools on reserves are being operated by
indigenous communities, part of the funds being provided by official sources.

113, In this connection, the Wative American Alternative Bducational Programs and
Schools, particularly the Native American Controlled Survival Schools described, in
chapter XII on education, paregraphs 393 %o 399, deserve special mention.
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Scope of educationsl efforts - extension to the commnity as s whole

114. In most countries for which there is informstion on these aspects,veducatiqnal
efforts also comprise adult education programmes. Adttempts are being made to involve
nthe whole community" and focus on commnity nseds. '

115. Commmnity collegess operated by indigenouns commnities aim at serving the whole
comminity in some countries. ' '

Preparation of indigenous teachers — Proper use of their services

115isIn some counbtries indigenous teachers seem %o be finding it difficult even to
practice their profession in the appropriate commnities or schools.

117. In other countries teachers are recyruited, as far as poésible, from the indigenous
commnities and special training is provided for them in order to enable them to
teach in their own commnitiss.

118. Indigenous persons ars being trained as teachers in their own communities on
an increasing scale in several countries. Special teachers'! schools have been
established for that purpose. '

119. There is lit%le information on the actual placing of these trained teachers in
positions corresponding to thelr training. :

4. Lenguage

120, Taking up again the ideas set out in the introduction to chapter XV of the
study, the following conclusions emerges

121. The. policies followed in a great many States were baged on the assumption that
indigenous popwlations, cultures and languages would disappear naturally or by -
absorption into other segments of the population and the Mnational culture". It

was expected that the indigenous languages would disappear, perhaps even vefore that,
in the face of the dynamism, the quality and the attraction of the official languages -~
international languages which were assumed %0 have resl or imaginary advantages of
all kinds, and were considered particularly suited to science, technology, art and
civilization., For that reason, no stress was laid on State plans to teacikx the
indigenous languages or use them as languages of instruction for some of the initial
phases of education. That was assumed to be contrary to the best inberests of those
societies and involved danger for national unity, since it was feared thai it would
lead inevitably to linguistic insularity and excessive social and political
fragmentation. '

122, It is believed btoday that these policies, which in some cases have prevailed
for centuries, do not seem tc heve been well-grounded, to judge by their effects.
Although some peoples and their languages have disappeared for a variety of reasons,
the great majority are still with us. The vigorous presence. of indigenous peoples
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and languages in many -parts .of the world is an.establighed fact, Defence by these
groups of their languages is determined and tenacious. The linguistic impasse
remains practically the same as in the past. Iany contemporary experts question and
deny the supposedly undesirable effects of promoting the indigenous 1gnguages in
terms of antagonistic insularity and micronationalism.

123, Public schooling oriented towards doing awey with indigenous characteristics
and the policies of marginalization, relegation and elimination of indigenous
lanzuages followed by most States, many of which inherited them from the colonial
period, have been q1e5u10n°d and-utterly rejected. There is increasing acceptance
of the need to recognize, once and for all, the plurilingual and plurieultural
natiire of the countries vhere indigenous populatlons live and to adopt unequiveecally’
nolicies which permit and promote the conservation, development and dissemination of
Jthe specific ethnlc nature of those nOPulatlons and its transmission to luture
gmne?ailons.' '

124. The argument that a single prevailing lansuage leads directly to urification has
not been proved in practice,

125, It is obvious that the choice of one natlenal or official language necessarlly
puts at = disadvaniage persons whose mother tongue is not the one chosen and privileges
thase who spealt the chosen language. If such policies are not applied with great

care, they may constitute a factor for division, rather than unification.

126, The opinion that the use of = multiplicity of recognized languages in a country
congtitutes an ohstacle 1o national unity has no firmly established factual bases
anyvhere.

127, The claim that there are languages which lend themselves more readily to culiuve,
science, art or civiligzation is not based on fact., All languages vhich provide a
switable méans of communication are capable of everything the others can do.

128. For all these reasons, many counbtries question the merits of the methods followed
until recently and are preparinw to approach those guestions from the standpoints of
cultural and linguistic plur 1T

]29. The use of indigenous lanﬁuames often means tHat they must be developed as
modern languages and this, according to the assertions of the experts, as is noted in
chapﬁer XIV, is neither tee&nlcally d.fficudt nor expensive Literacy training and
early education in indigenous langhazges for pupils who speak them is esasier and more
economical and has longer-lasting effects, as was also observed in that chapter. In
the light of all this, perhaps the time has come, as some Stabes have recognized, to
recast linguistic and cultural policies in countries where large groups of persons
speak indigenous languages, in order to orient them more firmly towards recognition
of, rPespect for and use of those lanwuages.

130 In offerln@ the replies and recommendations contained in the relevant section,
no attempt has been made to prescribe, or even hint at, linguistic policies for
individual States, which must determine such policies on the basis of a cool
assessment of their owm situations.
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5. Culture and cultursl, social and legal institutions

131.  In the vast majority of cases, the situation of ZIadigenour populations
in cultural matters is a special one, in the fullest sense, within the societies
of the countries in which they live.

1%2. The diametrical opposition between the 'modern', impersonal and rationally-
oriented Weltanscheuung of the "scientific! world and the "traditional® and
perscnal Welitanschauung, imbued with magical-religious notions, is a useful

point of reference. It should be mentioned that these conceptions of the cosmos
are not found in the pure state anywhere, since there are aluways "raticnal

and magical-religious elements in both (see chapier Xv).

133, Some sectors resort to an ideology of colonial origin which preaches the
need to "eivilize' groups with a '"primitive" conception of the cosmos,

based on the assumpiion that "modern" culture is superior to "primitive" culture
and on notions of social Darwinism, which underpin the prevalence of "strong"
groups over 'weak" groups. This commonly forms the part of the conceptual
scheme of predominant groups in areas of close co-existence, involving the
construction of ad hoc frameworks of disdain, hostility and aggression.

1534, In multi-ethnic societies, action must 2lweys be based on criteria

vhich, at leas% in principle, assert the 2quality of the cultural rights of the
various ethnic groups. The State has the cbvious obligation to formulate and
implement a cultural policy which will, emong other things, create the necessary
conditions for the co-existence and harmonious development of the various ethnic
groups living in its terrifory, either under pluralist provisions which
guarantee that one group will not interfere with another, or under other
programmes which guarantee egqual and genuine oppertunities for all.

135, I% has been recognized that a balance is needed between the promotioh cf

economic development, which must be andogenous and in keeping with the relevant
cultural patierns, and the conservation of the forms of social cohesion of the

indigenous groups and communities which make up the society. Chapter XV quotes
a number of statements made in this regard, either at international conferences
or in the writings of wvarious authors.

136, Sometimes Govermments are pleased %o accept those who abanden their
distinctive culturs, while at %he same time allowing or promoting discrimination
against those who insist on presserving and even developing their own customs,
practices and traditions. VWhers such measures may be described as deliiberately
designed 46 eliminate a group's culture by acts of systematic destruction and
obstruction, they might even be regarded as constituting clear cases of
ethnocide or cultural "genocide. '

137. Mo cases have been found of denials or legal restrictions on the right of
indigenous populations to equality with other segments of the population of the
country in access to.cultural institutions and activities.

1%38. In fact and indirectly, problems arise in connection with the economic
rapacity and geographical distribution of centres devoted to cultural activities.
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139, Weitden melerials swo inaceesciblo 40 mersons who cannet read or write.

140. 'The low cost of small transistor radios and the fact that they are porizble
has partially neutralized difficuliies of an nconomlc nature and those caused

by uneven geographical distribution. 4As a result, the radioc has remained e
"accessible". Television and audio-visual media are direct and complete means

of communication, but lndlgenous peoples find them inaccessible because of their
high cost. Generally apeaking, they are only accessible to 1ndlgenous persons
through the apparatus and materials of others, with the consequent restrictions
and dangers of manipulation and pressure.

141, %When the language used is unknown or inadequately known by the indigenous
people, it conitinues to represent an obsiacle or disadvantage. This problem
can be overcome by using indigenous languages in the preparation.of programmes’
and.materlals.

142. Tven without adopting a policy of assimilation and without deliberate
intent in that direction, there are here définite phenomena of cultural lnfluence
which are mot always desired by.the indigenous populations or which should
perhaps be presented in a different form.

143. Such means have besn used for the purposes of political indoctrination,
religious conversion and the elimina¥ion of indigenous characteristics.

144, PFrequently, teo, radic and television b*oadcasts and the press contain
advertisements and other means of exerting pressure on the consumer which may
be harmiul.

145, The presence of the indigenous culture (languages, iraditions, history,
customs, cultural contributions, music, plastic arts, crafts) should also be
reflected in the Sfate's cultural dissemination media. This will help to create
an awareness of the existence and importance of the indigenous peoples or their
contributions to the dissemination of the culture of the mnon-indigenous perles
and ‘thus make for a better understanding and wider dissefiination of the cultures
existing in the country. This will widen the framework in which the cultfures

of the various communities comprising the nation are disseminated and promoted and
will give fuller meaning to the right to take part in the country's eultural lifs.

146. States can use various means %o stimulate the feelings of national wnity
which are considered indispensable +o the process of nation-building and the.
maintenance of nationalisiic sentiments., Such processes sometimes involve
acts of imposition and cultural intolerance, and even "forced™ conversion. to
the religions of the dominant groups and pressure or intimidation to¢ abandon
the praciice of certain riies and ceremonies.

147. Wot only have religious objecis and relics disappeared, but also
documentation or records of enormous culitural importance to the indigenous )
population and to mankind as a whole. BSubsequently, however, in some countries,
measures have been adopied o protect archaeclogicel sites because of their
religions and culiural importance to present-day indigenous populations.



148, Some cusioms, such as the practice of polygamy, have been energetically
opposed by missionaries who considered them offensive %o their culfural principles.
There has also been a tendency %o do away with the services of medicine-men and
"yitch-doctors™.

14$. In some matters indeed, an indiscriminate implementation of the law in
general could restrict the Ireedon of indigenous peoples to follow thelr
traditional practices. For exemple, there are questions of marriage, fanily
relationships, the burial of the dead, and so on, in which indigenous persons

or groups continue to follow traditional practices and cusfoms. Some concessilons
mist be made in such matiers.

150. State policies aimed at inducing the indigenous populations to abandon
their iraditional culiure and adopt the culture of the deminant segments are
legitimate only when applied with the acquiescence of large seciors of the
indigenous populations concerned. '

151, The effects that will result from the steps considered should be olearly
understood.

152. Conversely, when the indigenous populations have expressed their
determination %o preserve their traditional culiure, this desire should be
respected and appropriate measures taken in consultation with the indigenous
populations and with their participation.

15%. It is not sufficient, therefore, %o prevent or sanction the abuses

involving cultural penetration or imposition. The right of indigenous pepulations
to preserve, develop and perpetuate their oculture and their cultural, social

and legal institutions by fransmitiing them to future generations, when they have
clearly expressed ithe desire to 4o 80, must be recognized and vrotected.

154, According to the information provided, in some countries, this question
dees not arise because the indigenous populations no longer observe the norms
of traditional law which' previously governed their lives. Consequently, it is
asserted that no measures of any kind ave needed; since the same provisicns
anply to everyone.

155. Where traditional law convinues to be observed by indigenous populations,
the question of legal systems arises. While some countries do not recognisze
the validity of indigenous laws and custons, in the face of the undenizble fact
that such legal norms continue to exis?®, ather couniries have recognized their
existence for scme purposes.

156, Among the countries which recognize %he validity of traditional indigenous
customary law, there are two types of approach; some proceed on thes basis of
ideas of personal authority in respect of perscns involved in the application
of such Tules. Where relaticnships hetween indigenous persons are involved,

the traditional law common o them is applied; however, if the matier involves
both indigenous and non-indigencus persons, conditions are determined for
applying the traditional indigenous law or the general law of ithe country. In
other cases, following a simple principle of precedence, customary NOTES

which are no% contrary %o the law of the country are recognized.



157. Generally'speaking, either there ars no limitstions ox resirichions on-
the- civil. ox commercial activities.of indigenous peoples, or they exist only
with respect to the disposal of indigenous or communal land (mor%gage, .
transmission, alienation), and in all other metters the indigenous Pﬂgple~aréK: 
reacognized as having full legal capacity. Sometimes a few limitations or
restrictions exist od acts dispcsing of the resources of -such land.

158. In some: countries, however, the limitations or restrictions apply. to a11~55
acts of disposal of lahd in general by indigencus people, whether the l;nd is
"indigenous” or "non-indigenocus”,:or a broad-based tutelage regime is establlshed
to include all personal property, acts of adminisiration of funds and provisions
of wills by indigenous persons, their representation in civil and commercial
acts, as well as a broad lef'awi rmuresen*’tﬂon by public suthorities.or off1c1als.

159, Thers was nO'informatian on any de jure or de facto Drohihitions o;
restrictions on marriage between indigenous and non-indigenous persons. In S
gome countries, however, cerdain provisiouns may indirectly produce restrlctlons"'
for example, -an-.indigenous woman who marries a hon-indigencus man loses her
status as an indigenous verson, and the children of such marriages also lose.
their staius.

160. In some countrles, marriages ceTebra%ed adoordmng to 1nd; enous rltes and
customs are considered valid, in the same way as de facio unions whwcn only 1n
a few countries have all the eifects of a civil marriesge. ) -
161. A4dverse effects appear with the introduction of aspecis of ecity.life-and
technoldgy into rural areas and populations. Such effects include the loss of. .
land, lifestyle, traditional occupations, exhaustion of funds received as
comperisa$ion, unfair -competition from ilmmigrants, frustration and: general
alienation. -Generally speaking, the indigenous people become dependent.on the .
supply of consumer goeds, wiih the losgs or replacement of their traditional
tools and work, which were as effective as those jusi introduced; or more so.

162, The changeover from Tural: to urban life is never easy.. Adjustment.and
changes are ineviiable. Indigentus rural groups who come, to urban centres musi,
be helped to find housing and employment and to become familiar with, the
services and other aspects of urban life. The creation of assistance and
friendship centres, the provigion of voeational +#raining programmes, .
Dre—employmant scheries and hostel accommodation and the.organizaiion of -courses
on city life have proved usmful in the few countries which have introduced

them. i : :

6. Employment
Oceunation

163, ﬁn‘imporhéﬁu area where abuses and impositions have cccurred is in the
constant hostility towards, and lack.of recognition of, the Lrad1t¢ona1
oceupations of indigenous populations. Eiforts to make indigenous populatlons
abandon such ocvupaﬁlons for others or become. incorporated into the working
patiterns, employment practices and vorkers' associations of ponalndlgenuus
segments of the population have afflicied indigencus populations constantlf
since early colonial times.
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164. Hunting, fishing and agriculture as fraditionally praciised by indigenous
populations have been denounced as primitive, ineffective and even harmful
practices that should be abandoned. Indigenous settling and farming, or
gtock-raising have been said 4o be prejudicisl 4o the national economy because
they perpetuate subsistence economy patterns.

165. The system of tenant farmers bound %o the estates of non-indigenous groups’
by long-standing semi-feudal systems embodying a number of personal obligations
to the landowners has, on the contrary, been tolerated or even endorsed in
practical terms, vhile - officially -~ legislative and administrative measures
were seeking its eliminafion or modification to meet move acceptable

siandards.

166. The only occupation that seems to have been cncouraged, and even assisted
in some way, has been that of traditional handicrafis,. bubt without efforts to
reduce in any way the considerable share of the nrofits accruing to middlemen.

167. All these trends have recently begun to be reversed, with scme tclerance
and accepfance of %raditional occupations and wiih official encouragerent and
even financial assistance being given %o handicraft producers to hélp thew
egtabligh independent marketing systems which would increase their earnings.

The colonial background

168, 1In some areas, esrly colonial concerns quickly led to the exploitation of
indigenous labour in extractive undertakings. Later the colonist's attention
shiffted to the control and use of land and agriculiural resources, and
compulsory services continued to be exacted from the indigenous populations

in the agricultural and cattle-raising enterprises that followed. In other
areas, the exploitation of indigenous labour only existed in scme parts ‘
while in othera it came later, introduced together with the initial forms of
agriculfural settlement largely cultivated Ly the newcomers'! owm labour. When
a plantation economy was later developed, labour input was shared in varying
degrees in different areas between .indigenous peoples and imported labourers,
often an imported slave population.

169. These labour exploitation practices have pervaded colonial and later
independent institutions and practices and form the background of certain
abusive practices which persist today, in spite of mores enlightened legislation
and more respeciful administrative practices. '

170. The conditions of work of indigenous populations have thus, %o a large
extent, been deiermined by the degree of their incorporation in the national
and international economy. -

17i. Employers have made use of Ycheap indigenous labour" in commercial
agriculture or mining and other extractive industries. It has often proved
Cdifficult to enforce strict impiementation of labour legislation with regard
to recruitment practices, effectiveness of minimum wage provisions, real
contractual relations and termination.
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172. Eliminating forms of compulsory personal services and establishing legal
provisions aimed at limiting payment in kind and providing safeguards against
coercive recruiiment practices were major concerns during the first half of this
century in many areas. In practice, however, compulsory labour systems, various
forms of bondage of indigenous labourers and widespread exploitation of indigenous
workers in mining and plantation econédmies continue to exist in’all parts of

the world. The incidence and gravity of such practices vary and are cause for
serious conern. : ' : : ' - a

The development of international standards

173. The various provisions of +%he. international instruments mentioned in
chapter XVI were developed during this century in an endeavour +to-¥ring conditions
for indigencus labour and employment into line with accepiable stdndards as they
have evolved to date. ‘ ' o '

174. The limited measure of success which has been attained by these efforis make
it imiperafive to review all of these texts and the endeavours made to enforce

them with & view %o the adoption of a really effective policy comprising
provisions, practices and enforcement procedures that would result in improved
labour and employment conditions for indigencus populations.

Tmployment situation

175. . In the information provided, several Govermments only discussed legel
texts and the good intentions behind their adoption, which may be undeniable.
There is, however, litile govermment reference %o the de facho situation.in the
respective countries. Information provided by non-governmental organizations
refers to de facto conditions of employment in quite different terms. g

176. The acts of discrimination discussed are the result of prejudice and the
desire to get hold of indigenous land in order to obfain indigenous labour. -
Much abuse stems from the indigenous populations! weaker and disadvaniaged
position in the economy, in part because of their adherence to subsistence
economy ideals -in a market economy situation. - - ' .

177 While de jure discrimination against indigenous peoples in the choice of
employment was not showm in the:information provided, de facid inequalities of
opportunity were reported to be widespread. -In some countries, in sectors of
the economy where labour conditions and remuneration are exceedingly poor and
below the national average, there is a tendency for the labour force to be
comprised almost exclusively of indigenous workers. Though in:theory their
conditione of work should be regulated by-labour law, in practice the provisions
of both national and international -labour legisiation.are regularly violated. '

178. . The problems of underemployment and unemployment, which are now affecting
developed and developing coumtries alike, are having a pariicularly severe
effect on indigenous populations. The underesmployment and unemployment rates’
for indigenous groups tend uniformly %c be well above the national average.

179. Specific studies are needed to deepen insights into actual conditionsy’ )
their causes and impact, as well as the way to- overcome such unacceptable situations.

Coercive labour systems

180. By law, exploitative labour systems such as serfdom, debt bondage.and the
numerous types of compulsory personal services have generally been abollsheq.
Despite legal provisions, however, there is evidence that such practices still
continue today and that the victims very frequently include indigenous people.
Tnformation was available to the Special Rapporteur concerning "unfree labour",
provoked or forced migrations, inadequate recruitment systems, and working
conditions incompatible with human dignity.



151. The Working Group on Slavery has recognized that a "special problem exists
in countries with indigenocus vopulations who might be vulnerable to exploitation,
such as debt bondage and other slavery-like practices”

(B/CH.4/Sub.2/476/A4d. 4 (chapter I) para. 57(a)). That Vorking Group has also
dealt in particular with debt bondage or bonded labour, forced labour, abusive
and exploitative labour practices, and non-enforcement of minimum-wage provisions.
A1l these aspects should be thoroughly exwamined in the light of existing
international standards and in that of the internaiional standards that are to-be
developed by the Working Group on Indigenous Populations, with special reference
4o the problems faced by indigenous populations in different parts .of the world.

Vocational training

182, In several countries vocational training schemes have been esiablished, either
as part of an overall national programme with no specific provisions for indigenous
workera, or aimed more precisely at the needs of indigenous peoples. WVhile guch
programmes have undoubtedly proved of scme benefit to the participants, their
overall effeci has often been criticized by both civil rights and indigenous
peoples’ organizations on the grounds that the number of indigenous beneficiaries
has been small. :

183, Inequities exist in the access %o .vocational training programmes and
activities for ceriain groups, including indigenous populations; the location of
the pertinent facilities in non-indigenous areas and the use of non-indigenous
languages raise additional problems which should be solved when establishing new
programues or modifying existing ones.

184, To be effective, vocational training schemes must be accompanied by
job-creation schemes, in the planning and implementation of which trained members
of the indigenous populations sre personally involved. In urban areas, to which

a large number of indigenous veoples may have migrated in search of vork for lack
of adecguate subsistence opportunities in their home areas, affirmative action
programmes are an important pari of any employment policy designed to benefit both
indigenous peoples and other undernrivileged minority groups.

185. Follow-up activities are essential as, otherwise, the reversal of the benefits
obtained isg inevitable. Help in placement once training is finished is a necessary
complement of training programmes, without which their usefulness is limited and
easily lost.

185. Reported additional opperitunity aspects are useful in this connection
_ because they guarantee a certain percentage of student posts, lower pass merks, as
necessary, and introduce flexibility in the age limit for admitiance.

Protection of handicrafts

187. HMeasures for the protection of indigenous handicrafts have been found +o
exist in several countries.

188. The elimination of middiemen is a very important aspect here as is any
finencial help and technical assistance that may be needed and requested by the
indigenous populations. o

189. The authenticity of the products has rightly been a matter of concern.and
protection in several countries.

190. The difference between the high prices paid by indigenous populations for
the materials they need and the low prices paid for the handicrafts they sell is
indicative of the measure of abuse and exploitation in this regard, which must be
corrected. '



7., ILand

191, There are nafional and international norms which recognize the right of
ownership. There was no report of any system which excluded indigenous persons
from enjoying the right of ownership, since they qualify as '"persons', "nationais”,
or "citizens", as reguired by different legislations in order legally to acquire
the right to own land. ‘

192, Where the free administration of property is concerned, restrictions are
found in some systems. While in some there are general restrictions on the
administration of movable and immovable property and on some personzl righis,

a number of countries impose restrictions only on acts disposing of raal estate,
in particular, land and, more especlally, "indigenous land",

193, Land, particularly indigenous land, is subject to a special system of
protection set up in accordance with the relevant provisions or declarations of
Covernments %o protect indigenous peoples themselves and ensure that they are nod
deprived of their land without a definite interest on their part and unless there
is a good reason. In some systems, this is linked with the ownership of the land -
by indigenous communities or groups, or with the fact that the power tc dispose of
that land is vested exclusively in communities or groups, whose members have only
the temporary and specific usufruilt of a parcel of land within the commbnal
property. : '

194, In some systems where such restrictions existed, efforts are now being made

to abolish them and to accord to the indigenous people individualized and
unrestricted private ownership of land. Opinions vary considerably, as can be

seen from an analysis of the viewpoints of Governments which have instituted such
measures or adopted practices of this kind and those of the indigenous communities -
and organizations affected.

195. 411 these institutions and practices are dealt with in chapter XVII.

196. It is essential to know and understand the deeply spiritual special
relationship between indigenous peoples and their land 28 basic to their existence
as such and to all their beliefs, customs, traditicns and culture.

197. For such peoples, the land is not merely a possession and a means of
production. The entire relationship between the spiritual life of indigenous
peoples and Mother Earth, and their land, has a great many deep-seated implications.
Their land is not o commodity which can be acguired, but a material element to be
enjoyed freely. =

198, Indigenous peoples have a natural and inalienable right to keep the territories
they possess and %o claim the land of which they have been deprived. In other
words, they have the right fto the natural cultural heritage contained in the
territory and freely to determine the use fo be made of it.

199. No proper or really effective guaraniees exist regarding the right of i
indigenous populations o the land which they and their forefathers have worked
from time immemorial, the forms of land tenure, the use of the resources
traditionally generated, or the resources which that land ¢ontains. In some
countries, the plunder of land is effected by means of legal instruments,
promuigated by the Goverrments on which landowners still have a significant
influence.
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200. Large—scale violations of the rights of indigenous populations to their land

and its resources have occurred systematically for many centuries,

201. The experiences of indigenous peoples are full of well-documented cases of
what happens when their rights to rsligious freedom and culture are violated by
the expropriation of the land with which they have been linked, as nations, for
thousands of years. One camnot really speak of respect for indigenous cualtures
when powerful States and gigantic companies are allowed to destroy that
relationship whenever they wish to exploit the resources of indigenous lands.

202. The information available contains datz on measures of general application.
There are, however, enactments referring to specific land areas and specific
indigenous communities in some countries. In a few cases, thers are enaciments
or measures intended for use as a model to be adjusted to other similar -
circumstances. -

203. The guasrantees proclaimed even in constitutions for the possession by
indigenous communities of their lands are rendered inoperative by &tipulations
allowing intexvention by the public authorities in their areas and even providing
for the removal of entire comsunities elsewhere on specified grounds that zare
broadly defingd. In other cases certain public authorities have been empovered
to take possession or retain, sell, or dispose of indigenous property where they
deem it 'necessary for the preservation of the property". Other public
anthorities have power to-declare that 2 portion of territory is, or ceases 1o be,
an indigenous area. They may also unilaterally change the boundaries of these
areas. :

204. The authorities charged with furnishing indigenous communities with titles to
their territories have spent inordinately long periods "delimiting" the lands
attributed to the indigenous communities or have not issued the titles while
"extensive surveying work" has been continuing for many ysars. From a legal point
of view, this has led the indigencus commurities to be considered as squatters

on their own lands. '

205. In other cases in order to obtain as "concessions" their traditional rights
such as gathering forest produce and cultivating foodcrops, indigencus people were
and are forced to live in forest villages. In exchange for this privilegs they
have to agree to work at very low wages for the relevant public authorities
whenever they are required to do so, even if it conflicts with crucial periods in
the predusction cycle. They are not allowed to take other paid work without the
permission of these authorities and they have no tenure rights in the villages.
They are thus subject tc summary eviction if they fail to comply with the
authorities! demands. In the absence of recognized legal title to land, persons
holding land according to indigenous customary lew will invariably fail to receive
compensation for the loss of their land because negotiations will be conducted by
officials from outside the communities. ~

206. At times, the very state agency charged with the protection of indigenous

lands has alienated indigenous land or allowed non-indigenous persons to settle

on indigenous land without any compensation or redrsss in the face of claims against
such actions. ' S ‘
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207. Certain areas have been reserved, by treaties and other agreements or by
legislative acts or execubtive orders, for indigenous possession and use. It is,
however, possible to reclassify specified areas of reserved land and not only
through judicial zcts. They cen be forced out of existence through a variety of
pressures and harassment that are as effective as legislative, executive, or any
other formal legel action, if not more so.

208, In many countries there are no special provisions in this respect and general
rules apply. In others, special rules do exist, but there are meny loopholes in
them, which are exploited by non-indigenous persens, groups or authorities. Usunal
methods are collusion between public authorities and interested non-indigenous
persons or groups to gein control of lands while they still remain the "property"
of the indiganous persons, falsification of documents to acquire indigenous land
when such land is alienable; execution of mortgages for unpaid debts; ete.

209. Suggested remedies include: making mortgages possible only in favour of
indigenous co-operatives; providing for longer delays and less_strict enfor¢ement
clauses; returning illegally alienated indigenous land to its rightful owners.

" 210. These measures are only palliatives. There are not enough co~operatives and
thoge that exist have limited resouress. . The money-lenders move in with usurious
interest rates and difficult conditions., The implementation of what litile
legislation exists in this area is slow or ineffective. In addition, land that
has beén re~sold %o subsequent buyers is frequently irrecoverable, becausé of the
legal complications involved.

211, In some systems, it is the State which assigns the iand which, in principle,
belongs to it. The administrative, juodicial or guasi-judicial authorities have
been made responsible for establishing end registering titles to land, incloding
indigenous land. In scme cases, the same legislation which established the
suthority and empowered it fto carry ouk registration, also established that that
land could be sold to non-indigenous persons. It has been zlleged that, in
practice, the main effect of this has been to regularize the title legalizing
the transfer of the land to non-indigenous persons.

912, There are cases in which the assignment and establishment of %itle %o land

as individual private property ars the resuli of partition proceedings which may be
initiated before civil courts from outside the indigenous communities, either by
Govermment officials or by one of the interesied parties, The concept of
"occupier" has been introduced and extended %o any person whe individually and
independently develops a parcel of land in an indigenous area, whether or not he
has community rights, and thus is merely a tenant. This is held to apply even if
requested by only a single occupant of the indigenous land (instead this power
heing attributed to the sbscluts mzjority of the members of the commonity, as is
the case in other legislations, and sometimes even in earlier laws of the same
system in some countries). The possibility of opposing such petitions 1is
restricted by provisions which requirs the fulfilment of formalities and funds

%o .finance the necessary actions. Any occupler, indigenous or not, may acquire
_ownership of a piece of land which previously belonged to the community. There

" are limits to the area which may be acquired. Embargos and morigages on indigenous
land, previously forbidden, are now permitted. Delimitation and surveylng
operations have talken an tnususlly long time in many countries where this is a
requirenent for granting land to indigenous populations or recognizing their title,
even when special procedures have been foreseen.
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2l3. Hegotiations and settlement are presently much favoured in scme countries

ag a way of arriving av 2 felr and Just solution of ths cases that arise. The
parties concerned pariicipate fully ih the negotiation process and the settlements
that result, It is, however, evident thet not all parties will have the same
bargaining position, irrespective of how well founded their claims and Conterulons
may be. It is toc sarly to say whether this will ult timately be a successful
procedure. It is definifely en improvement in the sense that it gives the
affected population groups a better chance to state their case. It is unceriain
whether their arguments will be accepted onlJ on their raal weight and importance.
All appearances are favourable, though

214. It is obvious that before th@_coming of the invaders from abroad the indigenous
Teoples occupled znd claimed as their own vast areas of the territories on which
they had developed as peoples and nations. Recognition of Yoriginal occupation"

ag '"aboriginal title" was one of the major considerations in early accords,
agreements and treaties concluded with indigenocus peoples, which gave relevance

to the prior physmral and economic ocoupat1on of those areas,. c
215, The recognition and protection of land rights is the basis of all indigenous
moVements and claims today in the face of the continucus encroachment on their
land.

216, Millenary or immemorial possession should suffice to establish indigenous
title to land, official recognition and subsequent regisfration, in the absence

of specifically spplicable legislative or executive messures explicitly
extinguishing aboriginal rights. As these rights are not "created" by 1eglsiatlon
neither should they be extinguished by unilateral zcts.

217. Recognition here means acknowledgement of & de facto situetion that provides
a basis for the existence of a right. Official recognition znd subssquent
registration should follow as a matter of course, once possession and economic
occupation are proved.

218, Not all systems provide for a protective regime for indigenous land. In some
systems there are provisions to the effect that indigenous land is inalienable in
the terms established by law and, accordingly, may not be the object of leasing or
renting or eny other juridical act of disposition that may restrict $he Full
exercise of ownership or the dirvact possession of such land by the indigenous
communities or some of thelk mpmbers.

219. The interpretation given to this stipulation has often worked to the
disadvantage of the indigenous communities, and has frequently been denounced by
indigenous represéntetives. The agency charged with the defance of indigenous
possession and use has enterea 1nto agreemenu resuliing in restrictions or.
dispossession.

220, In other systems, the protective regime, which is said to be “"substantively
operative and functlonal”, came inte effect when ithere was little indigenous land
left to protect, since by the time it was iniroduced most of ihe indigenous land
had already bassed to non-indigenous hands,

221, Land rights are depsndent on political relationships between community
representatives, local governments and zuthorities and national Govermments.



222. Tllegal alienatiocn of indigenous land, even when there is a protective regime
ig often achieved througb various forms of inducement, pressure or abuse. Not =
infrequently ‘there is collusion between police, government and powerful
non-indigenous interest groups, resulting in the forced eviction and tﬂrrorlzatlon
of indigenous groups, physical coercion, beatings, destructlon of crops, ‘
falsification of documents and ths: placing of fingerprints on documents while the
persons concarned are intoxicated by alcohol or drugs.

223, ¥Further, in some areas, nev enactments have made indigenous land alienable,
with all the known consequences of such action. In other areas; it is not"
indigenous land which is protected, bui land used for-certain purposes, including
ocoupations largely ;dentliledAw1th the indigenous populations, but not exciusive
to them., The routes tra dltlonally used by 1rdlgenous populations may also be
protected. '

224, Use of land is temporarily assignable Ho individual members of the communlty,'
but upon-the expiration of the térm or oither termlnatlon of the assigmment, land
reverts to communal use. No alienation is involved inm’any way here,

225 In other systems, indigenous land is negotiable only among indigenous peoplé.
Non-indigenous persons or concerns may not acguire land, but other indigenous
people may.

226. The Governments of a number of countries assert that thers are neither
authorities nor special rules to ﬂontrol the distrlbutlon of the land possessed
by indigenous populations.

227. In other countries, the distribution of land is controlled internally in

the indigenous communities, but an external authority must give prior authorization
or subsequent approval for it. . In some cases, the data supplied by the Government
directly contradicted that prov1ded by the leaders or representatives of the
populations in quesfion and other sectors of non-governmental’ oplnlon.

228. In other situstions the basic decision remains dependent on the free will
of those affected and only when the azcts agreed upon by the indigenous persons
involve the alienation of their land does the need arise for external approval,
When, in some systems, the indigenous peoples themselves are left in charge of the
administration of their land or reserves, it is the basic decision-making capacity
of the indigenous authorities which is called upon. In order to deiermine whether
the decisions taken emanate from within the indigénous community, the authentic
or spurious origin of the authorities who actually decide on such matters must be
investigaited in each case,

229, In any case, even'wlen  the provisions are clearer, the authenticity of the
authorities and of the processes set in motion will continue to be essentlal

220+ In a number of countries, there do not seem to be any special measures in
this area. Co-operation and mutual aid are traditional forms of organization
(of labour) among indigenous peoples in all partg of the world. With the
financial and technical assistance which have sometimes been placed at” their
disposal i% has been possible successfully to set tp agriculbural and industrial
operations related to the land and using the resources available.



231. Some countries stipulate that the individuals making up a community to which
land is given, or who form pastoralist or crop farm1ng units, must establish a
co-operztive for such purposes.

232. Others allow the mortgaging of indigenous land only to indigenous co-operatives,
In some couniries, the organization of indigenous co—operatives has been very
successful. Such co-operatives have found wseful ways of farming the land or

of co-operating in credit, production, consmmpiion or product-marketing bodies

so 28 to be less vulnerable to the atiacks of sectors ready %o take over those
important areas of the economy, to the detriment of the interests of the '
indigenous population. The economic and financial aspect is one of the most ‘
difficult and state institutions have been called upon to help these associations
or socleties %o reduce interest and costs as far as possible.

233. In the main body of the study some examples are given of the invasion of
indigenous lands by non-indigenous persons. or companies, freauently multlnatlonals.:
It is an undeniable fact that such invasions have cccurred and are still occurring,
throughout the world and that government authorities have not acted with the
necesgary firmness and effectiveness to avold or mitigete the disastrous
consequences for thg 1nd1g°noua rommunltles affecte&. In addition to ths actual
develorment of resources, there are other forms of development and many aspects

of penetration and alienation which have devastating effectis for a2ll such .
communities, While it is not always pessible to avoid or put an end to the
exploitation which occurs in each specific case, means of palliating the adverse
consequences can and must be found, as part of a growing movement to provide the
cemmuinities affected with a more direct and effective voice in all aspects of
licensing or leasing and a greater share in the profits.

234. As a general norm, it msy be asserted that the natural riches of indigenous’
land belong to the indigenous people, and it is they who can develop it. Often,
they lack the equlpment and the technical and administrative know-how o do so
adequately when the purpose of this development is to meet the requirements of

the market economy. The basic decision as to the form and scale of the development
of the natural resocurces of their lands should devolve on the indigenous peoples’
alone, '

235. In many legal systems, mineral and hydrocarbon deposits belong to the State,
so that the grenting of licences for the exploration and mining of deposits is
handled mainly by the goverrment asuthorities., As the land belongs fto the
indigencus communities, they must be allowed %o share in the profits resulting
from suck mining activities. They must also be compensated for damege caused.
8till more important, they must be allowed to ﬂartlclpmte in the process of
granting exploration end mining licences and to examine all the potential
consequences of the proposed exploration and mining activities. Particular care
should be taken to ensurs tbat the licences or concessions crranted by the State
are not of such & kind, or awarded in such guantities, or so extensive that they
negate the right of the indigenous peovles to enjoy the use of their land.

236, Sacred land or land of historical end spiritual significance for indigenous
peoples must in all cases Le excluded from lidences or concessions and protected
from intrusions of all kinds.



237. In general, no special measures seem to exist in this respect, general rules
apply without modification. In some countries inferdictions or restrictions may °
be imposed on certain persons or groups regarding access to indigenous areas, or )
all actions and provisions that would affect indigenous areas and their fauhe and =
flore may be declared null and void. Examples ars given of the invasion of
indigenous territories by agri-business enterprises and of the impact of certain '
hydro~electric projects on indigenous lands and their fauna and flora, thereby
affecting the lives of indigenous populationé'in vast regions.

238. Some of the relevant resolutions cf the First Inuit Circumpolar Conference
have besn quoted to illustrate the issuves on which this 1mportant Conference
rlaced special efnphasis.

239, The lend requirements of indigenous populations have seldom been taken into
socount in the agrarisn reforms carrisd sut to date. On the contrary, in many
cases, part of the land assigned under agrarian reform provisions has been land
to which the indigenous peoples believed they had a right or which they actually
possessed before the reform.

240, The criteries of available land and "occupation" should be examined very
carefully. In no case should any of the lands possessed by nomadic or
semi-nomadic indigencus populations be congidered "vacant" for the purposes of
agrarian reform.

241, It is essentialrthat true occupation of land and the needs of established
communities be duly taken into account before classifying any land as assignable
cr not assignable under agrarian reform schemes.

242, The "conversion" of pastoral or hunter-gatherer populations into settled farmlno
groups, is not always really justified and is seldom based on the necessary
supporting evidence., In any case, it is always guestionable whether the communities
affected have really been consulted and allowed to participate.

243, Whenever the removal of populations is necessary for any exhaustively justified
reason, bthey should be moved to areas that resemble their ancestral land as closely
as possible, with fauna and flora of the same type. The suffering of these
populations has to be reduced to an absolube minimum,

244, The information available almost always refers only to general plans and
programmes and, where'spacial reference is made to indigenous populations, it
appears as a description of legal provisions, without further reference to the
actual situation. The funds sarmarked for implementing some of these plans have
obviously been inadequais in some cases and appalllngly inadeguate in others.

in any case, these funds have borme no relation to the income produced, which

has led to the assertion that this is a form of domestic colonization of indigencus
areas in those counitries by the non-indigencus population.

245, Some principles adopied with regard to this matter ses
E/CI.,4/Sub.2/1983/21 /Add.4 (chap. XVIL), para. 359) seem %o provide suitable
theoretical criterias to follow. The Speciesl Rapporteur, however, did not have
enough information on how these criteria have worked in practice.
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246. The many conditions and the slow pace of the various processes have been
invoked as obstacles in granting land to indigenous commpunities, even under
theoretically adequate plans. Criteria requiring the exploitation of the land

in a "rational and productive mannsr" have usually been applied to the disadvantage
of indigenous groups and communities.

247. The additional cost of expropriation when the land adjudicated is no%
publicly ovmed has also militated against the acguisition of such lands by
indigenous populations. : '

248, Whenever indigenous groups settle on non-indigenous land that may have been
granted to them, they become dependent upon the people who "comtrol" these lands,
whether they used to own them or not. The settlement of non~indigenous groups
or individuals on land adjudicated to indigenous communities has always created
problems which the authorities do not geem able or ready to solve,

249. Data available on several counbtries consisted solely of legal provisions and
the good intentions behind them. No information whatsoever on the de facto
situation was provided.

250.AThe information available on some other countries referred only to econcmic
and finencial assistance schemes to help individual indigenous farmers and not
to action regarding communities or extended groups.

251, There was no satisfactory informetion on agrarian reform programmes aimed

av obtaining land for indigenous populations and means for developing the land

they already possess. For a large number of countries, there were only general ‘
data or information on legal provisions generally applicable, without any indication
of their specific.use to obtain land For the indigenous population., The '
information on certain official plans and programmes glves no specific indications

of what is being done in this regard.

252. The reasons adduced for the failure of the few specific programmes for which
information is available include the poor quality of the land available, the lack
of adequate and accessible loans and the complications and fermalities necessarily
* involved in acquiring land and such loans as exist, as well as inadequate knowledge
of the regulations governing such operations. :

253, There is no lack of cases in which better facilities wvere extendzd to
foreigners than to indigenous persons under plans to encourage the immigration
of "suitable" groups. I+t has thus become almosi impossible to obtain
"non~indigenous" or public land which can be assigned to needy indigenous
populations. Other groups apparently are more successful in their applications.

254 There is a shortage of land for purchase. In some cases, indigenous land
previously usurped from the communities which owned it has been returned to them,
but very little non-indigenous land is available to indigenous persons. What has
been done in this regerd is generally considered insufficient and inadequate.
This is said to be part of the reason for migration to urban centres.
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8. Politiecal rights

255, Various factors, economic and social ones for the most part, everywhere
influence the effectiveness of politicel rights.

256. In the case of indigenous peoples, the effective exercise of political
rights is conditio:ed by a large number of complpx circumgtances which transcend
the abstract, fermel recognition proclaimed in internatiovizl instruments, in =
the constltutlers :nd other fundamental legislation of the various countries,

and in the agreemerts, conventions and treaties concluded between such countrles
and indigenous com unities and peoples as contractlng nations.

257. Thére are increasingly fev provisions which discriminate against 1n&1genoust
peoples in the aphere of political rights, and it is therefore in the de facto
state of affairs that the reasons why indigenous peoples cannoi effectively
exercise their legelly recognized rights mast ba sought

258. In somé.systems, there are still provisions whereby it is necessary to be’ o
able to read and write in order to exsrcise the right teo vote and to hold public
office, While this requirement is justified for persons holding public office,
whether electi'e or not, where reading and writing are called for in order to be
able to discha-ge the obligations and responsibilities inVOlved, it is not
justified for ~ obting, in visw of the various procedures which have been established
to enable peon-e who canno®% read or write to vot

259. Llﬁew1se, unsatisfactory arrangements continne to exist with regard Ho the
udemarcatlon of electoral districts and the location of ballot boxes, but in
general “there has been an appreciable 1mprovemept with some well-known exceptlons.
Manlpulatlve practices must e halted, the relevani arrangements made just and
fair, and discrimiratory practices and unfavourable Treatment eliminated.

260, BEverywhers there has been growing participation by indigenous persong in
elections, botk &s voters and as candidates. Inh several countries, the vote
TGCElVEd by lnulgenous candidates has risen sharply, a trend also found among
nonmln&lgenous electors, who increasingly vote for 1ncu..genous candidates.

261. However, the representation of indigenous peoples rémains inadequate and
is sometimes purely symbolic. The necessary measures must be faken to ensure
that their represSenftation in public office is Tenuine and Jjast.

262, To this end, in a number of countries arrangements have been made to ensure
the representaclon of indigenous y@oples in some public offices, both elective
and non-glective, This.guaranteed access to some posts has generally been well
received and had good results. For example, a number of posts have been set aside
in parlmamentv and in.provincial and municipal assemblles. Other arrangements °
concern nen-e lective posts, with a specific number being reserved for indigenous
persons, This is particularly the case with bodies dealing with indigenous affairs.
There are compiaints, however, that such provisions are not fully implemented.
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263. Another aspect which must be considered, albeit in a preliminary manner, is
the self-determination and autonomy demanded by indigenous groups, peoples and
nations,

264. It has been siressed that indigenous peoples, by their very existence, have
the natural ang original right to live freely on their own territories.

265, It is beginning to be acknowledged that indigenous peoples have itheir own
national identity based on historical realities that transcend mere selidarity
vis-a~vis discrimination and exploitation,

" 266, Respect for the forms of auionomy called for by indigenous peoples is the
necessary condition for guaranteeing and ensuring these rights.

267. The specific forms of internal organization.of these peoples are an inherent
part of their cultural and legal heritage, which has contributed to their cohesion
and to the maintenance of their social and cultural tradition.

268. Respect and support for the internal organizztion of indigenous peoples

and their cultural expressions constitute an essential consideration for any
arrangement aimed at securing appropriate participation by indigenous communities
in all affairs which affect them. Consequently, Goverrments must abandon their
policies of interveming in the organization and development of indigencus peoples,
and must grant them autonomy, ftogether with the capacity for controlling the
relevant economic processes in whatever way they themselves consider to be in
keeping with their interests and needs. '

269. Self-determination, in its meny forms, is thus a basic pre~condition if
indigenous peoples are to be azble to enjoy their fundamental rights and determine
their future, while al the same time preserving, developing and passing on )
their specific ethnic identity to future generations. '

270, Broadly speaking, indigenous peoples have the right to self-determination B
which will enable them to continue to exist in dignity, in keeping with their
historic right as free peoples.

271. The right to self-determination exists at various levels, and inciudes
economic, social and culturzl, as well azs political factors, which must be
studied in each case so that the level and type required can be determined.

272+ In the widest sense of its "external" connotations this right means the
right to constiiote a State and includes the right to choose various forms of
association with other political communities. '

273. With regard to iis "internal" comnotations within the national society,
however, this right to self-determination means that a people or group possessing
a definite territory may be aubtonomous in the sense of possessing a separate and
distinct administrative structure and judicial system, determined by and intrinsic
to that people or group.

274. The right to self-determination is also a right of individuals, in the sense
that every person has the right %o seli-expression and to fulfil his or her humman
potential as he or she thinks best.
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275. In the latter sense, reference is made te the right to be different, which
is both an individwal and a colleschive right, as recognized in the 3tatement on
Race and Hecilal Prejudice zdopted by UNESCC in 1978,

276, As far as it applies %o indigenous nstions and peoples, the essence of this
right is the right to free choice, and therefore the indigenous psoples themselves
must to a2 large extent create the specific content of the principle.

277. In this connection, it should be mentioned here that the International NGO .
Conference on Indigenous Peoples and Land in 1981 reguested the Sub-Commission

to appoint a specizl rapporteur Lo study yeit further the right to self-determination,
focusing in particular on this right in relstion tc indigenous nations and peoples.

278 . At internationasl meetings such zs the Second Genersl Assembly of the
World Council of Indigenocus Pesoples kKlIQnﬁ, Sweden, 1977), the International HGO
Conference on Indigenous Psoples and Land (Geneva, September 1981) and the
United Nations seminar on recourse procedures snd other forms of protection
aveilable to victims of rascial discrimination and activitiss to be undertaken
at the national and regional levels (Managua, Nicaragua, December 1981}, the
indigensus. representatives or participants stressed that the indigencus cause
would achieve better results if it could keep its distance from right-wing and
left-wing 1declog1091 groups pursuing aims which do not always ceincide with
those st for themselves by indigenous groups, peoplss and nations. They also
said that indigenous peoples should rather continue to analyse the world from
the standpoint of their own traditions and nesds.

“E e 9, Heligious rights and practices

ay

279, The concept of rel;gzon must include not only what have been considered

the "world's great religions™ but. 2150 other beliefs or creeds which essentially
fulfil the same function. Within this wider view of religious rights and
practices, recognition and protection must be given to all forms of religion -
which seek the morszl improvement of humen beings and foster understanding and
brotherly love zmong them.

280. As is clear from the contents of this report, despite intensive campaigns

of proselytization and catechization over a number of centuries, the indigenous
peoples have to-a large exbent retained their own religions or religious beliefs,
sometimes in combination with other creeds. Under the protection of one of the
major churches, this hes given rise in some countries to the so-called "indigenous
churches", whish hsve to some degres retained the indigenous religious beliefs -
and rites.

281. Indigencus populations should not be subjected to systematic cempaigns of
forced conversion, which have had the results described in chapter XIX on religious
rights and practices, to the partizl extent possible on ths basis of the available
data. A thorough study should be made both of the subjection of indigenhous
populations to the system of religious missions in & number of countries and of
such conversion, which has not always been sttempted by peaceful means. The

view has been taken, however, that such a tesk goes heyond the scope of the

present study. '
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10. Eguality in the administraticn »f juétioe and'legal-assistanéé‘

282, Despite the increasingly merked endcrsement of provisions relating to equality
before the law and the equal protection of laws and .stipulations concerning the equal
administration of justice for all, the principle of equality in the adminisiration of
justice is not at present actually applied to indigencus people.

283, In compllance with one of its basic functions, the official language is used in aWE
cozrt proceedinga, Conseguently, both in the courts and outside them, in the o -
client-lawyer relationship, interpretation and translation services are required foi
the sake of fairness when the person concerned is not sufficiently familiar with the
nffacxal language. : :

ey, In all tho countries studied in thls regard therefore, arrangements are made to
pernit the use of the language whish the accused, plaintiff, witness or expert who is
insufficiently familiar with the official languzge understands and in which he can
express himgelf -adeguately., In few countries have the anproprlate arrangements been
made to facilitate adequate commmication between the lawyer and his client, whlchuls
as necessary for proceedings in the courts and the preparation of briefs and the .7
relevant evidence as it is during the hearings and giving of evidence wherg their
participation is required. o

©85. In most countries, a disadvantagecus situation still exisis and, while it has
become less acute, it continues to be serious and to affect indigencus persons. in such
situations. Often these vital services are provided only for criminal cases. ‘Their use
in other proceedings depends on the ability of the interested parties to pay for them,

286. Furthermore, while it is relatlvely.easy.to obtain the efficient interpretation
services in foreign languages which are taught systematically in the appropriate.
institutions, this is not the case with the. indigenous langtages, which are not Yaught
gstemetically. In addition, in large urtan centres, the services of tng .respective
consular officials are available tc the interested parties znd may even be prﬁv1dcd
i»za of charge to the natzonals of the-country in quest10n.~‘ :

287, Other factors are the cultural dlfferences which are 1mportant and basmo in this
regard.

288, The relations between the lawyer and his client or defendant are also made . .
considerably more difficult when they do not understand each other because of a
difference i1’ their assesaments and evaluations of the various aspects of & given
cage. Sometimes they do not understand each other when discussing aspects which seem
relevant or of the utmost importance,

289, There was no report of systematic efforts to give students of law or 1awyeféil
even basic instruciion in. the principles of indigenous customary law as it exists in
various countries, which means that lawyers have no grounding in these matiers.

290. A basic reference should be made here to the fact that the administration of
justice takes very little account, or none a% all, of $raditional custemary ‘indigenous
law and applies the law which corresponds to the predominani sectors of the pepulaticn.
This means that the indigenous population has imposed on it an alien legal system
which it has never volunfarily accepted since it has preserved in practice its own '
custonary legal system which has developed in fthe course of history.
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251. It should be mentioned, however, that some legal systems provide for the
appointment of joint indigenous judges.or special advisers in indigenous law, who form
part of the court for the relevant cases.

292, Ir areas where the indigenous population is very numerous , mixed or indigenous
so%rts should be set up, or existing indigenous courts in such areas recognized.

29%, It has been reported that, in 21l countries, there exists to varying degrees a
lack of understanding between indigenous persons, police officers and other
iaw-enforcement officials and that this is often interpreted as open animosity on
the part of officialdom. : :

294, It has also been pointed out that the number of indigenous prisoners in prisons,
penitentiaries and other types of detention centres far sxceeds those from other
segments of the population. ' -

295, In this regard, it has been mentioned that a number of countries have encouraged
the formation of panels and the holding of seminars and round-tables for discussions
between indigenous persons and officials to improve matual understanding. ' These
countries have also promoted the entry of indigenous persons into the police,
law-enforcement and ancillary services, and into the variocus social asaistance
services.

296, The creation of joint associations of indigenous and ndn-indigenous persons hag -~
also been encouraged, with a view to monitoring the behaviour of officials and: -
members of -the indigenous community. '

297, 411 legal systems provide for some form of legal asgistance to those members
of the population whe have to deal with the administrative or legal authorities.
Some countried have set up sysiems of legal aid which involve the provision of
legal services proper and the economic and social assisitance needed in order o
ensure equal treatment before the .courts and the public authorities.

298, The plans and programmes drawn up in many countries include lawyers! services,
which are furnished free of charge or at low rates, and exemption from, oxr the
redustion of, legal costs. In many systems, this can only be obtained on proof of
indigence or extreme sconcmic difficulty in paying the relevant costs and expenses.
In others, assistance is given to any person who needs it, and the relevant costs
deferred or: cancelled in cases of proven incapacity or difficulty.

299, There are also systems in which the law schools operate one or more "popular
legal offices” in urban cenires to give free legal assistance to those who need it
and to provide law students with an opportunity of acquiring the necessary gxperiencs
and practice by taking on specific cases under the guidance and supervision of
university professors of procedural and substantive law, depending on the nature

of the case (civil, commercial,.criminal, adminigtrative, etc, ).

z200. The linguistic and culfural difficultieg referred to above again emerge as
relevant in any study »f the legal assistance arrangements which exist under the
various systems. ‘

301. One of the most direct and simple ways of obviating such linguistic and cultural
problems is to promote and subsidize programmes for the training of indigenous lawyers.
In some countries, there exist plans end programmes for training indigenous studenis
for accelerated entry into law faculties and access to the best law schools.
Programmes of this type exist in the United States and Canada and have met with

real and mounting success in this area of "pre~legal" training.
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XXIT, PROPOSALS AND RECOMMERDATIONS

A, Countries covered in the study

%302, The Special Rapporteur recommends the careful consideration of the idea that a
separate study dealing with the indigenous populations in African countries or
regions be undertaken., This study should be more streamlined than the cne now

before the Sub~Commission but it should still be based on accurate and verified
material to be determined by the Sub~Commission in the light of- 1nformatzon

gathered fo that end from its members, particularly these from African countrles,

and on such other reliable sources as mey be deemed appropriate for the purpose.

303, The Special Rapporteur is confident that any other omissions and gaps in the
present study will in due course be corrscted by the Working Group on Indigencus
Populations, which wiil also extend its action %o cover fthose groups in Africa which .
may be 1dent1fled ag falllng under its mandate.

B. United Nations

1. Worklng Group on Indigenous Populotlons

304. The Workmng Groun on Indigencus Populations, which, as 1%5 name indicates,

was set up with a mandate to deal exclusively with problems concerning the

obgservance of the rights and freedoms of indigenous populations throughout the world
rust be supported and assisted in perferming te the full its important and d¢ifficuld .
task, and must be accorded full freedom of zctien, the necessary financial resources
and access to all sources of information. o

305. It should be supported and assisted in carrying out the specific funciions
assigned to it, which, it is worth repeating are to review developments

pertaining to the promoiion and protsciion of +the human rights and fundamental
freedoms of indigenous populations, including information requested annually by the
Secretary—General from Govermments, specialized agencies, regional intergovernmental
organizations and non-governmental organizations in congultative status, particularly
those of indigenous peoples. The Working Group is required io analyse such

meterials and submit its conclusions to the Sub—Commission, bearing in mind the report
of the Special Rapporteur to the Sub-Commission. Secondly, the Group must give
gpecial attention %o the evolution standards concerning the right of indigenous
populations, taking account of beth the similitarities and differences in the
situations arnd aspiraiions of indigenous populations throughout the world.

306. The Special Rapporteur explicitly supports the wide approach taken by this
Viorking Group in acdepting the representatives of indigenous organizations not .-
officially in consultative status as indispensable for full execution of its
maxdate.

307. All United Nations organs and bodies which concern themselves with matiers .
which may be of interest to the indigenous populations of the various countries sheould
take due azccount of the worlk, conclusions and propesels of the Working Group in
dealing with such guestions and furnish the VWorking Group with such information and
assistance as it may need fto carry out its important dultiss wore effectively.

308. The SecretarymGenéfai should he asked to provide continuous and.decisive
support to the Working Group in the form of stafif and resources, so thait it w»an
carry out its task as fully as possivle.
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109 It would e worthwhile having continuous reciprocal respresentation, at least
beiween the Working Group and the Commission on Human Rights, the Human Rights
Ccmmittee and the Committee on the Elimination of Racizl Discrimination, o ensure
that each of these bodies is always kept fully informed and up %o date regarding the
zotivities of each of -the others. TFor this purpose, a formal invitation should be
made to each of the interested bodies through the Secretary-General of the

United Netions and recorded in the report of each session,

315, The SDEClal Repporteur firmly supports the idea of a fund to ensure genuine
indigenous representation at the sessions of the Working Group; this should take the
frrm of financial and information assistance to indigenous representatives entitled
to such aid in accordance with the relevant standards so that they can be informed

of what the Working Group is doing and can attend its gessione, uherever they are
held.

311l. In view of the Commission on Humen Rights resolution to the effect that the - -
Sub-~Commission should "suggest appropriate means designed to ensure that the
artivities of the Working Group shall be better known in every country so as to
ensure the broadest p0531ble pariicipation of representative cbservers from
indigenous populations", attention should be given to:

Promoting and encouraging as wide & presence as possible of the information media
during the Working Group's sessions; o

Supplying to the press, madic and $elevisisn, information, films and
video~tapes on the activities of the VWorking Group;

Promnting the preparation of meterials to inform the public »n the work of the
Working Groups;

Issuing lis%s of main points, or any other system adopted, reflecting the
daily discussions of the Working Group and the topics submitted to it during its
sessions, in Bnglish and at least in Spanish as well, since, in the absence of
summary ‘records, this is the only means available to the Group and its secreiariat
of gilving an initial view of its appreciation of the important aspects of the
Group's work and conveying = preliminery idea of the probable conient of its draft
Teport; :

Issuing the draft repori of the Working Group in English and a¥ least in Spanish
as well — as was oxpressly requested at the end of the first session and agreed to by
the Group -~ and, if possible, during the session or during the five working days
following its conclusion, Many of the indigenous organizations which attend the
sessions of the Group cammot Temmln longer and this text is all they can take with.
them in reporting to their bases on wha® was done during the session;

Giving *the widest possible disiribution to the report of the Working Group amomg
the indigencus populations and the public in general; it should also be sent, in
the relevant languages, to the institutions and persons who formally request the
secretariat for it. '

312. The ViorKing Group should, pursush® to iis mapdate as contzined in paragraph 2
of Beonomic and Social Gouncil resolufion ¢982/3¢. on the svoluition of gtandards,
10rmulate a bedy of basic principles, based on those ¢ be duly formulated in the

text of a draft declaration, and propose in due course a draft convention on the
SubjECu fbr the competent bodies of the United Natjons.'
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713, The work on indigenous populations should be considered as a multi-disciplinary
task involving at least ¥AOC, WHO, IIO and UNBSCO, as well as the United Nations

- itgelf, and requiring technical co-ordination, It is therefors proposed that the.
pericdic consultations and co-ordination of the work of all the bodies involved,
inciuding the United Nations itself, should be institutionalized at the level of the
competent organs within the various organizations and among the respective sscrelariaibs,

2, Advisory services in the field of human rights

314, The programme of advisory services in the field of humar rights drawn up under
Gensral Assembly resolution 926 (X) of 14 December 1955 is considered te provide
definite possibilities of great importance for the study and solution of the problems
currently facing indigenous populations in various regions of the world and in
determining State policies and astivities designed to deal with them. The thres main
elements of this programme — seminars, fellowships and expert advisory services - will
certainly be of grest use in this regard, since action ig taken at the request of the
interested Governments or pursuant to the resciutions of the General Assembtly, the
Beonomic and Sccial Council and the ,Commission on Human Rights. The training courses
subgsequently added to these activities will alsc be very useful.

315, These four activities will be referred ic separately and then a minimum programme
.of activities proposed and recommended for the indigenous populations of the world.

(a) Regional and international seminars

316, It was pointed cut in the main body of the study that, in Geneva, Switzerland,
in 1979 (E/CN.4/Sub.2/476/63d.4, para. 91 end part B of the annex), and in

Managuae, Nicaragua, in 1981 (E/CN.4/Sub.2/1982/2, para. 8), regional seminars wers
held on recourse procedures and other forms of protection available %o the victims

of racial discrimination snd activities ic be wunderisken a2t the national and regional
levels within the context of the Decade for Action fto Ccmbat Racism and Hacial )
Discrimination {1973-1993). Much of the discussion at the second of those seminars
wvas devoted to the problems facing indigenous populations in the countries of.the
wvestern hemisphere. The conclusicns reached by the participants at that seminar were
concerned with such populations,

%17, The Decade for Action to Combat Recism and Recial Discrimination will end this
year (1983), with the closure of the Second World Conference on the subject,
which will be held from 1-12 August 1983, immediately prior to the session of the
Sub~Commission (15 August ~ 9 September 1933).

%18, Seminars are alsc held, however, as part of the programme of zdvisory services
in the fieid of human rights. The seminars bring together key persons in their
respective countries for short pericds of two weeks, with a view to stimulating
their thinking by providing them with an opportunity for an exchange of ideas,
gxperiences and know-how in solving, or endeavouring to soive, problems of human
rights and fundamentzl freedoms., This creates a broader awareness of such problems
end contributes to a better understanding of the problems studied and possible
-solutions to them. The conclusicns and recommendations stemming from them have always
been extremsly useful in the respective areas and are a source of inspiration to 211
States, since problems with different fsaturss arise in the various regions of the
world and are best analyssd in jerms of the region in question,

31S9. In the opinion of the Special Rapporteur, it would be worth while to hold
regional seminars which would deal oxclusively with the problems of indigencus
populations in various regions of the world.
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320. The Special Rapporteur also wishes to suggest that such activities might

culmlnate in & world conference on the subjsct which could be held in 1992 in a
country with a large indigenous population and the necessery facilities for such
an important event. :

_ (b)- Granting of fellowships

%21, Tnder the advisory services programme, human rights fellowsbmcs are also
granted to candidates nominated-by Governmenis and selected by the Secretary-General
in accordance with establ;shed procedures.

%22.. A programme of fellowships on the protscticon of human rlghts and fundamental
fresdoms of indigenous populations, the encouragement of applicailons or a favourable
review of the applications submitied, would most certainly contribuie to greater
awareness of and beliter solutlons for the problems which arise in this respect in the
countriss of origin, =z wsll those in which the fellowship is granted, in the
light of what has been achleved in various countries. It would bhe desirable

to encourage Governments to support the applications of persons spcntaneously
proposed for fellowships by organizations and communities in those countries.

(¢) Training courses

%2%, Ags @ variant and combinaiion of the progremmes of study fellowships and seminars,
these courses have consisted in giving fellowships to government officials with

wide experience (up to 20 persons in sach of the courses held to date) to meet for a
few weeks (on average three, %o date) at the headquarters of an institute
specializing in the subject of the course so as tc exchange viewpoints and
experiences, making use of the premises and staff of that institute and receiving
lectures :and guidance from two ‘or thiee experis and one or two Unlteﬁ Hations:
officials.

%24, The discussions among participants in such courses under the guidance of
experts and officials have been frank and meaningful and have been supplemented by
visits do local institutions comnected with the subject of the course, and the
additional exchange with the staff of such institutions has helpsd con51derably to
widen the scope of The discussions.

%25, The Special Rapporteur considers it very important for coursss of this type to
be held, with the participation of high-level officials from the government
departments concerned with indigenous affairs or the corresponding institutions

in each country, every two years for thé next 10 years, in order o cover the five
geographical areas which have been established as a basis for the membership of the
Commission on Human Rights and this Sub-Commission. ) ‘

(d) Expert services

326, Again under the programme of advisory services in the field of human rights,

it is planned that, at the request of interested States, the Becretary-General may
provide the services of experts to assist them in the sphere of human rights for which
they have requested such assistance. It is proposed that & list of recognized experts
in the area of human rights should be prepared and kzpt up o dete. Such experts should
a-sc b2 familizy with the current international standards and pr osalsg on the subject,
g0 that the Secretary-Gensral can suggest candidetes to the interested States on thal
bagis in response ¢ the requests received.

l‘L‘ *'d o
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(e) Programme of action

327, Owing to the lack of work done to dete on a world scale for the elimination of
discriminatinn against indigenous populations and the intrcduction of concrete
measures for the officacious protesction of fthese vulnerable groups, there is now

a genuine and urgent need to place the experience obtained by a few at the dxspmsal of
all.

328, Internaticnal technical asgistance and advisory services programmes are
designed basically tc iransfer know-how and oxperlpnce from one area of the werlé to
another..

329. A programme of activities te be undertaken in the lmmediats future is therefors
suggested, precisely so that, in addition to fulfilling an urgent need, 1t will alsoc
support the work of the Working Group on Indigenous populations, and of the
Sub-Commission and the Commission, through the exchange of information snd the .
comparative assessment of achievements in this area, at the same time, pariially -
preparing indispensable basic meterials for fhe subsequent work of the United Naticns

370, In this regard it is proposed thet varicus events should be hbld for the exchange
of know-how and expericnce including: .-
(a) Multiperson meetings to which zach person will coniribute his own
experience and where sveryone will have an opportunity to learn directly from the
rest by ‘means of group-~discussions, seminars, symposia, lecitures, etc.; -

(b) Panels of officials of the appropriate government departments of various
countries for the purvose of collecting new experiences:
.. -l
(¢) 4 combination of the above-mentioned processes of exchange of information
and experience. :

3%31. Programmes of this kind. could include =zt least the following immediate
activities:

(2) BEncouragement of applications for and granting of fellowships fnr
extended studies to candidates who choose subjiects connected with assistance to
and protection of indigencus populations; :

(b) Arrangements required o meke available the advisory services of
recognized experts o countries which so request;

{c) Organization of training courses, possibly f %he type already held in
Tuchu, Tokyo, Japan, in San José, Costa Hica and in Canbevra, Australla, since 1972,
pursuant to Commission on Human Rights resolution 17 (KXIII) 22 March 1967

which requests the Secretary-General to consider organizing such courses as from .

1969;

{d) Holding of regional and world seminers, or series of seminars, on
important topics among those considered in the data collection system, the
respective chapbers of the study, the areas of interest identified by the
Vorking Group on Indigenous ?opalatlo ng and those determined by the compeitent organs

and zuthorities of the United Nations
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(e) Holding, in due course, of a world conference on the protecsion of indigenous
pepulations, attended by representatives of zll countries with such populations.

332, Specifically, thess projects could be financed with funds eartarked respéctively
for human righis advisory services, other aspects of United Natiohs technical
assistance, and technical assistance supplied by UNICEF, UNDP and the specialized -
agencies, particularly FAO, WEO, ILO and UNESCO. '

333. For the period 1984-199%, the Centre for Human Rights would be asked to try to
organize three types of activity under the general heading of advisory -services in
the field of human rights: regional seminars or symposia on relevant topics,.
which could be decided at a later date; regional training courses for officials, the
first of which couwld be held in 1985, with Mexico or ancther country of-the
Western hemiaphere as a possible venue, under the auspices of the Intéer~imerican
Indian Institute as the technical body; and, in 1992, a world conference, attended
by those persons concerned with indigenous affairs in the various countries and
regions of the world and internationally, on z topic which would also be determined
-later by fthe Centre for Humen Rights and which could be entitled "Presence and
historical coniributions of the indigsnous populations of the world'.

334, The Special Rapporteur wishes to suggest fo the Sub~Commission that it may

wish tc recommend %o the organs to which it is responsible the formal organization
of & decade of action to encourage observance and protection of the human righis and
fundamentdl freedoms of indigenous populations, beginning in 1984 or 1935, and
similar in form- to the Decade for Action to Combat Racism and Racial Discrimination.

C. Specialized Agencies

1. JInternational Labour Organisation (ILO)

335. Convention 107 has not proved very effective in protecting and developing the
human rights and fundamental frzedoms of indigenous populations in countries which

are parties to it, since today, more than 25 years after its adoption, there is litile
difference between the countries which are and which are not bound by it, and such
differences as exist are not always in favour of the Siates parties to if.

336, The Internaiional Labour Organisation should be supported in its efforis to
effect a revision of Convention 107 and Recommendation 104, both dated 1957, so
as %o take into asccount the wighes and demands of indigenous populations, and at
the same time tc work, if the competent bodies of the United Wations so decide,
towards the adoption of a United lations convention on indigenous populations, as
has already been suggested,

337, More sultable and precise substantive provisions and more practical and
gffective procedural principles are needed. Pariicularly in substantive termsy
stress must be placed on sthno-development and independence or self-determination,
instead of on “integration and protection'. Where siandards of implementation are
concerned, more effective methods must be developed, including ways and means of
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inspecting and superviging the actual execution of the relevant provisions, instead
of dealing with the question in supplements to periodic reporis, to be considered
by $he Committee of Experts cn the Application of Conventions and Recommendations,
Tn eny case, more careful aitention should perhaps be paid to the results of the
action wnderieken in effectively complying with the pertineni norms.

338, ILO should perhaps concentrate ite efforis in areas vhere it is perticularly
competent, namely, occupation, work, employment, and ths relsvant vocational
training. Despife the exisience of Convention 107 and Resommendation 104, no
specific ILO policy has yet been developed in thess areas which is both coherent
and has besn tested in practice in the varicus adepiing countvries.

3329, It might be wortlwhile, herefore, tc capitelize on the specific competence
of this specialized agency %o p, through the competent organs and the means
catablished for the purpese, = policy concerning cccupation, work, employment,
vocational training and encouragement and protection of hendicrafts in respeci of
indigenous populations.

340, The area of ccoupation should include, in particular, traditional indigencous
occupations, characteristic of the various ¥ypes of popelation (hunter-gathersrs,
pastoralists, farmers, or combinations of these); employment should cover the

types of work and employment in which indigenous commanities integrated in the _
market economy of the rural and urban areas of the couniries concerned are engaged.
Such a policy must necessarily give attention %o the conditions under which such
occupations, work, smployment and vocational iraining are conducted, and the
standards and policiss which must be adopted to raise them to a level of respesct znd
afficiency, through the methods of implementation used in the various-countries
members of IL10, and not only in countries bound by Convention 107 and
Recommendation 104, as revised,

541, ILG should be asked to co-operate in the study of such phenomena as debt
servitudes, serfdom or the sale of children for the exploitation of their persons
or labour. Such studies would be underteken jointly or separately by the
Working Group on Slavery and the Working Group on Indigenous Populations with a
view %o presenting %o the Sub~Commission and the Commission on Buman Rightsa
coherent proposals for the elimination of these unacceptable practices involving
_the exploitation of men by his fellows.

2. United Nations Educational, Scientific and Cultursel Organization (UNESCO)

%42, The study shows thaet it would be necsssery to solve a lar number of problems
in order to achieve the full and wniversal implementation of fthe right of indigenous
populaticns to conserve and develop their culture and transmit to future
generstions., Many problems 2lso arise in education, technology end information,
UHESCO, which has always shown iteelf to be very active in initiating programmes
relating %o the right %o culture, has recently included in its aciion plans the
specific problems facing ethnic groups., Consequently, the Sub-Commission may
consider it approprizte o recommend to the compestent organs of the United Mations
that they should encourage UNESCO %o go on with its study of ethnocide and
sthno-development and to broaden its approzch to include aspecis of the aultural
and educetionsl problems of ethnis groups, with particular emphasis on the

provlems of indigenous pepulation.

= 0G
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24%. The Special Repporteur wishes to place on record that, in his opinion, this is
what should be done.
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344. The Special Rapporteur enthusiastically supports the UNESCC programme on
ethnocide and ethno-development as negative and positive _specte af awarenssgs-building
regarding the proper protection of the identity and integrity of ethnic groups in
varicus parts of the world and of indigenous populations in them; not only as

ethnic groups but alse as communities, peoples and naitions. :

345, It i1s to be hoped that this important series of regional aciivities will
continue and will culminate in a finsl mzeting in which all those whe took part
in the regional exercises will participate with a view to pinpoiniing the general
factors common to all regicns of the world vhere such problems exist.

%46, In the opinion of the Special Rapporteur, where indigenous education, culture,
science and technology are concerned, the views, collaboration and active
involvement of UNESCO as 2 United Naticns agency specializing in such matters,
should be requested whenever aspects of such questions are discugsed. UNESCO
should bte involved in all activities relating to the information wedia and ways of
disseminating data in comnection with the problems of indigenous populations.

3. World Health Organiszation (WHO)

347, WREO should be formally requested %o continue with renewed energy the studies
of indigencus medicine and pharmecology begun and developed so capably by

Dr. Bannermsn and his collaborators in this specialized agency, and to apply the
data and know-how acquired to the improvement of basic health services provided
to all segments of the pepulasition in cowntries throughout the world.

348, Close ccllaboration should contimue with the compstent bodies of WHO in
matters of medicine, pharmacology and the provision of health services and related
social services.

4. TFood and Agriculbure Orpanization of the Tnited Haiions (FAO)_

349. Action should always be taken in consultation with FPAD as regards the
allocation of land and agrarian reform =ffecting the indigenous populations in
the various countries concerned.

. It might be advisable to provide FAD with available information on the special
2dg of indigenous populations as regards land and its resources and their protection,
wgll as the allocation of land and due respest for indigenous land in any process
of agrarien reform. It is suggesbed that FAC should be asked t¢ study the best means
of ascertaining what belongs o the indigenous populations before any process of
agrarian reform is begun, and alwzys to bear in mind indigencus land requirements

in drawing up agrarian policies and carrying out the reforms needed in the various
countries.

351. It would be useful to make an in-depth utuﬁy of the system of the inalienability and
and non-distrainability used to %ry to protect the actual possession of land by
indigenous populations, analysing in particuler the edvantages and disadvantages of -

that system, not only from the theoretical point of view, buil, first ard foremost,

with regard to its practical application and opsration in contemporary societies.

Should the conclusions be negative, FAC should be asked to propose altemative -
procedures and systems which will be more effective in ensuring this necessary
protection against sectors of scciety in general which are sconomicelly, socially

and politically stronger,

352+ In particular, financing alternatives which do not entail taking land as guarantee
of payment should be studisd, since the pazyment of a loan way be snsured on the basis
of cther pertinent crztcrla, such as the honesty and industriousness of indigenous
ropulations and the ngth of time for which they have occcupied their ancestral lands,
from which they w111 not migrate unless natural phenomena or oubside pressures force
them to do so.
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D. Orgenigation of American States {OAS)

%53, The system of mutual informaiion and participation in meetings between
organs and agencies of the United Nations and those of the OQrganization of
hmerican States should be improved. There should be close co~ordination between
the United Nations Commission on Humsn Rights and the Sub-Commission on
Prevenbion of Discrimination and Protection of Minorities, on the one hand, and
the Tnber-American Commission on.Human Rights on the other hand, and between the
Yorking Group on Indigenous Populations and the Tnter-American Indian Iunstitute
in matters concerning indigencus populations.

354, In addition tc the note which, pursuant to Bconoiic and ocial Council
resolution 1982/34, was to be sent to the Secretary-General of the OAZ, the
Inter-imerican Indian Institute should be formally and explicitly invited every
vear to send representatives to the sessions of the Working Group on Indigenous
Populations and to maintain contimious contact with the members of the VWorking
Group as regards activities on behalf of the indigenous populations of the
Americas., The same procedure should be followed in respect of other similar
institutes in other parts of the worid.

B. HNon-governmental organizations

355, Action in regard to the rights and freedoms of indigenous populatious should
be based on close contact, consultation and the fullest measure of co-operation
with non-goverumental organizaticns, particularly those established by indigenous
populations themselves.

356, It is gratifying to note the granting of consulbative status to three more
indigenous organizaticrs, bringing to six the preseut number of organizations
having such stabus, namely, The International Indian Treaty Council, the

World Council of Indigenous Peoples, the Indian Law Resource Centre, the Indian
founcil of South America, the Imuit Circumpclar Coufevence and the Tour Directions
Council. It is hoped that the applications of other indigenous organizations for
consultative status will be successful. '

357. Consultative status should be accorded to any indigenous organization which
meets the relevant conditions and represents indigencus groups not already
represented at the United Nations.

358, It is suggested that a list of organizations concerned particularly with the
question of indigenous populations should be drawm uvp to eunable the closest
possible contact to be maintained with them regarding matters falling within the
specific competence of the Working Group on Indigenous Populations. :

z259, In accordance with the guidelines established by the Working Group on
Indigenous Populations at its first session regarding the receipt of
documentation from indigenous organizations vhich are not in consultative status
with the Economic and Social Councii, a list of such organiszations from which the
Working Group on Indigenous Populations accepts information and documents for
consideration during its sessions should be established, updated and pericdically
revised. :

360, Action in respect of the rights and freedoms of indigenocus populations should
be taken in the closest co—operstion with any institution specializing in guch
matters.

%61, I3 is recommended that, during the 1l0-year period from 1924 to 1993, a number
of international conferences of non-govermaental organizations should be held o
consider issues of importaunce to indigenous populations throughout the werld, with
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the extensive participation of representatives of such populations. Such
conferences would help to highlight the problems and possible solubtions existing
in this avea, .and to focus the attention of the international community on the
rost serious.or most urgent issues and on the measures which might be taken by
the United Nations, the Organization of American Staies and other regional
intergovernmental organizations and their appropriate speclalized bodies.

. Tdeas for the definition of indigenous populaticns:from the
’ international point of view

362. The preliminary report on the study (B/CW.4/Sub.2/L.566, para. 19),

quod vide,gg/ announced the four stages of the work to be done with regerd o
the definition of "indigenous populations". The first three of those stages are
nov complete, The first, that of the formulation of a guideline or working
definition, was undertaken in the document coutaining the above-mentioned
preliminary report. The second, involving the identification of the definitions
employed in each of the 37 countries covered by the study, was dealt with by the
inclusion in the summaries relating to those countriés'gé/ of the various terms
employed, vhen these had been indicated. The third stage, involving the
comparative study of all these definitions, was undertalen in the document
containing chapter V, councerning the definition of indigenous populations
(B/Cw.4/s0b,2/1982/2/248.6, paras. 4-389). It is now time to embark on the
fourth stage, that of formilating, as far as possible, a definiftion of indigenocus
populations from the international point of view. =

363, This is, of course, an extremely complicated, diffioculd and delicabe task.

364. The "working definition” combined the four elemeunts that were considered
essential to its purpose (see E/CW.4/Sub.2/566, paras. 24-45). Chapter ¥,
concerning the definition of indigenous populations (8/CN. 4/Sub.2/1982/2/Add.6),
conbained the objective and subjective elements discernible in the definitions
employed in the countries covered by the study.

365. The Special Rapporteur has feld tempbted to say nothing more, feeling that
he has already presented all the elements at his disposal on this particular
subject., However, as the preliminary report spoke of a fourth stage in the
process of definition within the context of the study, he feels that he must do
his duty by providing the Sub-Commission and its Vorking Group on Tudigenous
Populations with a purely provisional formulation.

%266, The succeeding paragraphs offer only teuntative concepts and criteria for
placing on the table as merely preliminary and provisional efforts on the basis
of vhat are felt to be the relavant criteria. They are for use as a point of
departure and for criticism and modification in the approach to more precise
draft definitions of the councept of indigenous populations.

25/ See also B/CN.4/5ub.2/1962/4d4.6, paras. 1-3.

26/ See the list of these countries in document B/CN.4/Sub.2/476, para. 2,
and the corresponding descriptive table.
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267. The following lines are intended, therefore, simply to gtimulate reflection. -
and analysis leading to the formulation of more formal proposals for definitioms.
The latter should, irn burn, uliimately give rise %o a universally acceptable
definition of indigenous populations. This definition can and should be used as
a guide when. seeking to develop concreie rules defining the specific rights and
indispensable freedoms of indigenous populstions, for it will be esseuntial to
Inow which population groups are meant when action is taken to enforce those
rules., . e ' '

763. The Special Rapporteur wishes to begin by expressing a number of basic ideas
that will provide the intellectual framework for this effort. It must be gtated
in this respect that the guestion of & definition is one that must be left to the
indigenous communities themselves.”  The Tundamental assertion must be tThat
indigenous populations must be récognized according to their own perception and
conception of themselves in relaticn o cther groups; there mist be no attempt
to define them according to The perosption of others through the values of
foreign societies or of the -dominant’ sectors in such societies.

369. Thefrighi of indigenous,peoplés”thémselves to define what and who is
indigenous must be recognized. : o . o '

370. The correlative of this faculty is, obviously, the faculty of defining or
determining what or vho is not indigenous. :

%71, o State must take, by legislation, regulations or other means, measures
that interfere with the power of indigencus nations or groups to determine who
are their members, o

372, Artificial, arbitrary or manipulatory definitions must, in any event, be
rejected.

373. As regards the circumstance that gava rise to the notion of indigenous
nopulations, it must be said that the special position of indigenous populations
within the society of nation-Stabes existing today derives from their historical
rights to their lands, as well as from their right to be different and to be
considered as different. ' L K

374. Much of their land has been taken away and whatever land is 1eft to them is
subject to constant encroachment. Their culture and their social and legal -
institutions and’ systems have been constantly under attack at all levels, through
the media, the law and the public educational systems, It is only natural,
therefore, that there should be resistance to further loss of their land and
rejection of the distortion or denial of their history and culture and
defensive/offensive reaction to the contimal linguistic and cultural

aggressions and attacks oun their way of 1ife, their social and cultural integrity
and their very physical existence. They have a right to contimue to exist, to
defend their lands, to keep and to transmit their culture, their language, their
social and legel institutions and systems and their way of life, which have been
illegally and unjustifiably attacked.

375+ It is in the context of these situations and these rights that the question
of definition should arise. Socizl scientists have reached the conclusion that
ethnic groups can be characterized only by the distinctions vhich they themselves
perceive between themselves and other groups with which they have to intewact.
They exist as such ethnic groups as long as they consider themselves differeunt
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.« groups. Rthnic groups determine their rules concerning membership,
g inclusion or exclusion of individuals whom they may accept or reject
<rs, cr those they will adopt or ostracize, and those who mey or.may not
.esent them, On an individual basis, belonging to such groups depends on

swo main factors: self-identification as members of the group (group COHSClOUSH@oS)
and recognition by the group that those given individuals belong to it {acceptance
by the group). Thus the group may, under its own rules governing membership, and
inclusion and exclusion of individuals, accept or reject some persons as its
membhers, while adopting or ostracizing others. It may, further, keep these
mies unchanged or modify them ag it wishes, without any outside interference,

%76, It is clear that indigenous peoples consider themselves to be different from
the other groups that form the society of present-day nation-States in which they
now find themselves included. They consider themselves to be the historical
auccessors of the peoples and nations that existed on their territories beiore
the comung of the invaders of ‘these territories, who eveniually prevailed over
thexn and imposed on them colonial or other forms of subjugation, and whose
historical successors now form the predominant sectors of socieby. It is also
ebindantly clear that indigenous peoples consider themselves different from those
other pecples and demand the right to be considered different by other sec+0£v of
society and by the international commun;ty.

XA 1ndigenous peoples wish to keep u"atever territory has been left to them and
to regein land illegally taken from them, so as to have an adequate land base for
their exisbtence as different peoples. They. alsc want their culture, language,
social and legal institutions, which they consider essential for their own
orgeniznation and existence, to be respected and recognized in those nation-States.
Thev wish to keep, develop ard transmit to fubure generations their territories,
social and legal institutions and systems, their culture and their language-

778. Indigenous populations may, therefore, be defined as follows for the purposes
of internsticnal action that may be taken affecting their future existence:

\379) Indigenous communities, peoples and nations are those which, having a
Nistorical contiwaity with pre-invasion and pre-colonial societies that developed
on their territories, consider themselves distinct from other sectors of the
societies now prevailing in those territories, or parts of them. They form at
presens non-dominant sectors of society and are determined to preserve, develop
and transmit to future generations their ancestral territories, and their ethnic
identity, as the basis of their coniinued existence as peoples, in accordance with
itheir own cultural patterns, social institutions and legal systems.

380, This historical contimuity may counsist of the continuation, for an extended
paricd reaching into the present, of one or more of the following factoxe:

(a) Occupation of ancestral lands, or abt least of part of them;
(b) Common ancestry with the original occupants of these lands;
(¢) Culbure in general, or in specific manifestations (such as religion,

living under a tribal system, membership of an indigenous community, dress, means
of iivelihood, life-style, efc.);
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(d) Language (vhether used as the only language, as mother-tongue, as the
habitual means of communicaticn at home or in the family, or as the main, preferred,
habitual, general or normal language);

(e) - Residence in cerbain parts of the countxry, or in cerbain regions of the
world; o :

(£) Other relevant factors.
381l., On an individual‘basis, an indigenous person is one who helongs to these
indigenous populations through self-identification as indigenous (group
consciousness) and is recognized and accepted by these populations as one of its

members (acceptance by the group).

382. This preserves for these communities the sovereign right and power to decide
vho belongs to them, without external interference.

G. Composition of the population

383. In making statistical calculations of any kind regardiung indigenous
populations, it should be remembered that the use of criteria and definitions
foreign Yo those populations does not provide an accurate picture of their size.

384, In meking estimates or conducting censuses of indigenous populaticns,
account should be taken of the fact that the decision as to who is, or is not a
member of an indigenous comminity, constitutes not only a right which must be
exercised exclusively by the community itself, but also the most effective means
of determining the number of indigenocus persons within the naticnal population.

385. It is recommended that statistics of indigenous populations should be .
compiled conseientiously and meticulously, taking into account, as far as posasible
the subjective criteria of self-identification and acceptance, as described in

the chapter on the definition of indigenous populations (chapter V) of this study.

H. Bagic principles and elimination of discrimination

1. ZIubernational instruments
386, The Special Rapporteur suggests that the Sub-Commission may wish fo
recommend the ratification */ and strict application of the various infernational
human rights instruments (appesl addressed explicitly to all Governments which
have not yet done so).

387. Among such instruments are the following:

Convention on thq;Préyggﬁign and Punishment of the Crime of Genocide
{9 December 1948), which entered into force on 12 January 1951;

f TN

f/ The term "ratification" is used to denote an act binding a State Ho
comply with the provisions of the instrument in guestion; i1t may take the form
of an act of ratificatiov proper, or of "accession", "notification of succession",
"accepbance"” or "finel sigmature", as the case may he.
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Slavery Convention (25 September 1926), amended by the Protocol amending

the Slavery Convention (7 December 1953)., The amended Convention entered
into force on 7 July 1955;

Supplementary Convention on the Abolition of Slavery, the Slave Trade, and
Tnstitubions and Practices Similar to Slavery (7 September 1956), which
entered into force on 30 April 1957;

International Convention on the Elimination of A1l Forms of Racial
Discrimination (21 December 1965), which entersd into force on
4 January 1969; : .

Tubernational Covenant cn Civil and Political Rights (16 December 1966},
which entered into force on 23 March 1976;

International Covenant on Economic, Social and Culitural Rights
(16 December 1966), which entered into force on 3 Jamary 1976;

Convention against Discrimination in Bducation (14 December 1960}, which
entered into force on 22 May 1962;

; American Convention on Human Rights (22 Wovember 1969), which entered into -
force on 18 July 1978,

2, Study of treaties concluded with indigenous peoples

3838, During the preparation of this siudy, it became clear that, for indigenous
peoples and nations in various countries and regions of the world, the treaties
concluded with present nation-States, or with the countries acting as colonial

administering Powers at the time in question, ee of paramount imporfance.

389. A thorough and careful study should be made of.areas covered by the ‘
provisions contained in such treaties and conventions, the official force of such
provisions at present, the observance, or lack of effective observance, of such
provisions and the conseguences of all this for the indigenous peoples and

nations concerned. ' '

390, In so doing, account must necessarily be taken of the points of view of all
parties directly involved in such treaties, which requires examinabion of a

large volume of documentation. For that reason, the Special Rapporteur considered
that such an undertaking could not be satisfactorily carried out within the
framework of this study.

%91, It is felt, therefore, that only through a thorough study devoted
exclusively to this subject can the present status of such international
agreements be determined with the necessary accuracy.

392, Tt might be worthwhile conducting a study of these aspects, in the light

of prevailing principles and norms, exercising the care and attention which such
delicate matters require. This would entail examining the relevant documentation
and obtaining opinions and data from the various sources concerned, primarily
the Governments and indigenous nations and peoples vhich have signed and ratified
such treaties... : : :
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%,  Fundsmental legal stebus and oonabitutional provisions:
some general considerations

%93, The regime of special protection restricting the disposition of indigenous
1ands is considered justified, as long as it is intended to ensure that
indigenous communities arz not wrongly deprived of their lands.

%94, It is not considered right, however, To impose general restrictions on
indigenous populations regarding the management of their property and its transfer
mortis causa with a view to ensuring the retention of such property by indigenous

o . o

populations. Nor is it advisable to impose a capitis dimimabio having more
drastic effects on the full enjoymeut and exercise of civil and political rights
and cobligations by indigenous populations, because they are vnable to express
themselves in the official language, or are uneble to read or write that

ianmage. and becauge they are noh inbegrated into national society.
7 =)

%95, Without attempting to dictate policies to any sovereign State, the

Special Rapporteur recommends that such provisions should be carefully reviewed
and maintained under consitant review in order to determine whether it is
appropriate to retain them or to change them for others more in keeping with the
times in which we live end with the changing cilrcumstances which obtain in the
modern world.

396. Cereful consideration should be given %o the advisability or otherwise of
incorperating basic provisions on indigenous populations in constitutions and, if
so, the nature of such provisions. To this end, it must be borne in mind thab
such norms, vhile enjoying the special statbus accorded to fundamental worms of
the consbitution, through achtions and remediess affording special protection, will
2t the seme time be affected by the relative inflexibility of constitutional
provisions, which will make it much more difficult to amend them.

4. DBlements which might be taken into account

in formulating basic principles

%97, In revising poliecies, programmes of action and relevant lsgislative and
administrative provisions, it would be advisable for Goveruments to tele due
account of the principles proclaimed in the verious resolutions, decisions,
recommendations and final declarations of international conferences in which the
representatives of indigenous populations have participated, as reproduced in
chapter TV (B/CN.4/Sub,2/476/4dd.5 and annexes). These texts contain the basic
elements of the position of indigencus populations with regard to the important
issues dezalt with therein.

398. It is also suggested that duc account should be taken of the San José .
Declaration, reproduced in anuex VI of document E/CN=4/Sub.2/1982/2/Add.1, and of
the discussions avd conclusions of the United Nations Seminar on recourse
procedures and other forms of protection available to vicetims of racizl
discrimination and activities to be undertaken st the national and regional levels,
contained in document ST/HR/SER.4/11.

I. Basic policy.
399, The Special Rapporteur is fully aware that each counbry will determine its
ethnic, cultural, linguistic and religious policies on the basis of prevailing
conditions and other criteris which it Aeems pertinent. The suggestions put
forward in this regard sro hased un The existing alternatives and the preferences
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which the needs of indigenous populations and current world thinking appear to
demand. While the recommendations do not represent any attempt to dictate
policies to any sovereign State, a rumber of suggestions can nevertheless be
made. " : :

400. States should seek to gear their policies to the wish of indigenous
populations o be considered different, as well as o the ethnic identity ,
explicitly defined by such populations., In the view of the Special Rapporteur,’
this should be done within a context of sccio~culbural and political pluralism
which affords such populations the necessary degree of autonomy, self-determination
and self-management commensurate with the concepts of ethunic development

described in chapters IX and XV of this study.

401. The unity which is a legitimate concern of many States, particularly those
which have most recently acceded to independence, cen be achieved most fully and
profoundly through a genuine diversity which respects differences beiwveen
existing groups aspiring to a distinct identity within sociely as a whole. The
desired unity will be achieved more fully if it is based on diversity, rather
than on an imposed uniformity inconsistent with the genuine feelings of the
population, Within that diversity, each group wonld parbicipate more fully since
it would do so on the basis of its own concepbions, values and patterns, rather
than attempting to use modes of expression which are foreign to it.

402, Diversity is not, in itself, contrary to unity, any more than uniformity
itself necessarily produces the desired unity. Indeed, there can be wealmess
and hostility within artificially-produced uniformity, just as there -can be '
strength in diversity co-ordinated within a harmonious, yet many-faceted whole,
based on respect for the special nature of each component part.

403. Pluralism, self-management, self-government, aubonomy and self~determination
within a policy of ethnic development, as defined in the San José Declaration,
appear to be the formula called for by the times in which we are now living and
to do justice to the aspirations and desires of indigenous populations, which
have for so long been subjected to interference and imposed conditions of all
kinds, The Special Rapporteur is convinced that, following these guidelines
would not be promoting artificial distinctions or separatist aspirations where
such feelings do not exist, but would simply be recognizing the multiform nature
of the societies of States with indigenous populations. It is essential not to
prevent such groups from fully regaining a historical awareness of their cwn
existence as such and to enable them to control their fubure according %o theirx
ovn aspirations and traditions. To do otherwise is to prolong the subjugation
and oppression of groups and cultures capable of maiking a significant
contribution to mankind, today as in the past. They should be afforded that
opportunity like any other people on our planet, if frictions and conflicts caused
by lack of understanding and injustice are to be avoided.

J e Adm@pistrative measures

404. Countries with indigenous populations should review periodically their
administrative measures for the formulation and implementation of indigenous
population policy, taking particular account of the changing needs of such
communities, their points of view and the administrative approaches which have
met with success in countries vhere similar situations obtain. :
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405. Goverrments which have not yet done so should consider establishing
institutions, machinery and specialized administrative procedures, since eutities
with specific and clearly defined mandates are in a better position to accoxd due
attention to solving the difficult and complex problems currently facing indigenous
populations in the countries in vhich they live.

406, Governments which bave divided responsmblllty for indigenocus population
affairs among a number of ministries, departments or institubtions should consider
the advantages of sebtbing up a special body to co-ordinate such effoxts. They
should also consider the possibility of authorizing that or some other body to
co-ordinate and harmonize private programmes with government policy.

A07. Goverrmevnts with pariizmentary systems shonld endeavour to set up

legislative committees and sub—committees specializmivg in indigenous affairs, u1th
a view 1o according more careful Suud and specizlized consideration to
legislation in this area.

408. Governments should consider setting up consultative or advisory bodies,
either of a general or a specialized nature, and at the national or local level,
to meke use of the specialized knowledge of non-governmental experts and, in
particular, to encourage the participation of authentic representatives of
indigenous populations. This would ensure the greater involvement of those
populations in the formulatlon and implementation of official policy and
programmes, the revision and amendment of which should be based on thelr points
of view.

409. The selection and immovability of the staff of departments concerned with
indigenous affairs should be governed by the norms generally applicablé to civil
service or administrative personnel. Special measures should be adopted,

however, To secure the services of specially gualified individuals and, in
nartlcular, of members 6f indigenous commnities, to occupy such Dosts, with a
number of key and d90151onwm5k1ng pogte being reserved for them. Pre-service or -
in-service training programmes on the problems of indigenous populations and
possibie solubtions should also be regarded as essential for the effective
prepa;ﬁtlon and utilization of available staff and resources.

410 Speclal efforts should be made to ensure the adequate funding of
1nst1tutlons and administrative programmes concerned with indigenoue affairs at
all times. Consideration should be given to the possibility of establishing trust
funds to provide the necessary stability for cerbtain budgetary provisions and to
supplemeut regular appropriatiouns in specific critical areas. EBntities or
undertakings which generate their own income should be subjected to annual reviews
by joint consultative or advisory bodies (governmental and non-governmental,
indigenous and non-indigenous), in order to ensure that the attaimment of the
proposed income targets does not conflict with general policy, which should
constitute a compact and meaningful body of guiding principles serving the
interests of indigenous populaticus, as they themselves conceive such iuterests.

4Y1. Governments should consider ways of encouraging non-governmental organizations
and, in particular, those established by indigenous populations, through normastive
measures and the necessary financial assistance, and of promoting the participation
of indigenous commnities in consultative and advisory bodies and proceedings.

A412. Goveruments should recognize the pertinence and special competence of
indigenous communities and organizations in this area and should increasingiy
incerporate them into policy-meking and policy-implementing bodies and processes
and programmes of fundamental importance to indigenous populstions. The need for
the participation of such communifties and organizations in advisory and
consultative procedures should be recognized explicitly, and increasing efforts
should be made in daily life with regard io indigenous affairs.
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K. Special areas of action
“ 1. Health

413. Because of the current situation concerning indigenous health and taking into
cons;deratlon the particular socio-cultural enviromment of individual groups,
special measures will be required to make health and other social service more
accessible to indigenous populations and their needs.

414. Governments should do their utmost to see that health and other services are
made more readily available to the indigenous population. Adequate health
facilities should be established in areas where indigenous peoples are located.
Modern means of communication should be developed in response to health needs in
isolated areas. Where government facilities are not available, various forms of
subsidies may be required to make private hsalth care accessible.

415, . The necessary measures must be taken, in consultation with the indigenous -
populations, to encourage the development of effective health measures among the
indigenous populationa, such action being aimed at combining traditional indigenous
medical practices with modern medical practices and at achieving continuous
reciprocal co-operation betwean traditional doctors and modern qualified doctors

in order to provide those populations with primary health services which are as
comprehensive and appropriate as possible.

416. Indigenous personas should also be given training, further training and
refresher courses .so as to be able to perform medical, paramedical, nursing and
medical auxiliary duties within integrated programmes formulated, developed and
implemented in active consultation and co~operation with the indigenous

communities or groups concerned. The authorities should provide and improve health
and medical services of a preventive, curative and rehabilitative character, and
programmes relating to social security and social services adapted to the needs of
the communities and groups concerned.

417. As an example of‘preventive medicine, and in view of the fact that certain
indigenous groups who live in isolation from the rest of the population, such as
forestry workers, are particularly prone to diseases alien to their environment,
the necessary measures must be Laken to avoid the spread of epidemies which may

decimate the indigenous population.

418. Any family planning programme or programme for the adoption or foster care
of indigenous children must be approved only after prior consultation and close
collaboration with, and with the active participation and control of, the
indigenous communities and groups concerned. ‘

419. Governments should be responsive to socio-cultural and environmental factors.
which interfere with the provision of effective health and social services to
indigenous populations: similarly, thev must identify and take advantage of socio-
cultural and environmental characteristics which may contribute to the success of
such programmes and services.

420, In this regard special zttention should be davoted to ascertaining how
traditional medicine and practitioners may best be utilized. Indigenous. medical
practices and pharmacology should be: studied in order to determine which aspects
are positive and useful aznd can be combined with modern services and mediclnes,
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421. Renewed recognition of the validity of traditional medicine and pharmacology
would help to improve the gquality and availability of medical services and to use
medicines proven by their millenary use effectively as well as to raise the general
level of basic health, while at the same time facilitating the reintegration of
communities inbte their own cultures,

422. Governments should re-evaluate health-related legislation which has been
eriticized as discriminatory and abrogate those elements which are found to be
objectionable under today's standards. Particular attention should be paid in this
regard to legislation contrclling the sale or consumption of alcoholic beverages

. and eligibility requirements [or assistance to members of indigenous groups.,

42%. . Programmes introduced So control and combat alcoholism and drug addiction
among indigenous populations must bs underdaken with the active participation of
the communiiies or groups concerned and with full regard to the special forms which
these arfflicticns assume ammng indigenous populations, and not merely as an
unmodified extension of general programmes, which experience has shown to be
ineffective. ‘ EEE

424. - Cultural barriers should be overcome through the fraining of indigenous

s> personnel and the invelvement cf the indizenous community in the administration

or distribution of services

425, Governments must take a holistic approach to the problem of providing
adequate health services. Simultaneous and coordinated efforts will. be required in
the areas of education, housing, sanitation, animal husbandry and economic.

. - development.

2. -ﬁousiﬁg
426. The Special Bapporteur recommends that:

National and loecal Governments should expand indigenous. housing programmes
as a matter of urgency, in an attempt Lo satisfy demand;

Vhere possible, Governments should implement their indigenous housing
programmes through indigenous community co-cperatives or housing.associations;

. Governments should involve indigenous communities in the plannln " location,
de51gn and construction of houses to be built in their communities;. and should,
therefore, establish appropriate procedures for so doing:

Public aﬁd:nrﬁvate Housing enbtities should make every effort to use locally
available materials and aporopriate building methods to reduce costs and enable
more houses oo be builc; :

i comprehen51ye study of the heousing preblem ag it affects: the indigenous
populations in different paris of the world should be prepared;

Special measures should be adopted to protect the legitimate property, rengal
and oceupation righ”s cf indirencus people in housing from illegitimate preasures
intended to deprive them cf such housing or to srevent them from acquiring these’
rights in housing;

Statutes, policies and programmes should be amended to take into account the
legal, economic:and social circumstances which distinguish indigenous communities
from other communities, if they intend Lo succeed;
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. In diascharging their responsibilities in this matter, Governments have to
be prepared to consider a significant shift in housing policy orientations in
order to include major adaptations in terms of organization, finencing arrangements
aid uu31very systems;

Measures should be taken in all countries to deal with the existing housing
situation, with a view to eliminating any discrimination there may be in this
regard and adopting suitable policies aimed at strengthening the effectiveness of
the 1nd1genou° peraona’s right to clean, healthy and satisfactory surroundings,
with the type'and standard of housing SUl»ed to their fanily needs in the
communities chosen by them and with the services essential for present-day living.

427. In taking such measures, these aspects of indigenous traditions which the
_ indiganous_cqmmunity ccencerned considers essential must be respected.

3. Education

e ———

General congiderations

428, It is vitally important that attention should be given to non-academic or
informal education, which is not even mentioned by the public education authoritles
of States, who appear to be concerned only with public education.

429. Policies designed deliberately to "de-indigenize'" indigenous populations
should bc abandoned or discantinued as total of over-all cultural oppression which
should be rejected in toto. The subversion of indigenous society and culture
through educational methods and curricula is unaccentable. Indigenocus commurniities
should be graranteed sufficient control over the form and content of their
oduzation to ensure that such subversion ceases immediately.

430, EBEduecational infrastructure is inadequate and the general orientation of
educasion policies dows uui reflect a proper appreeciation of the real 1ntevests
and needs of 1nd1genous popuiations.

A%7, Natlonal, State, provincial and local education systems should be modified
to ensure that the education provided to indigenous populations serves their
interests and needs;, thus setting aside conceptions and policies whose aims are
wiie simultaneous “integration™ or "assimilation” of indigenous populationa into
the dominant culture and the obliteration 0?‘indigenoua culture. In this regard,

ndigenrous populations should be permitted to participate fully in the '
uducaulonal procesgs and in the teaching profession, in the preparation of
materials, plans and curricula and in the creation, administration and operation
of educational institutions intended for them.

432, The new education poiicies musc be oriented towards reapect for ethhnic
identity and cuitural iategriby of indigenous pepulations and, to this end, the
e"1stlng def 1cxcnc1es in educaticn serv1ces must be remedied.

_Access to education

433. Decisive measures nust be taken to overcome deficiencies in geographical
distribution in ways which do not entail separatlng the pupil from his community
cr subjecting him to alienating influences, such as boarding schools outside the
communtity. In the case of nomadic or semi-nomadic populations, every effort
should be made to ensure either that the schoel travels with the community or that
schools exist along the seasonal migration routes, established and maintained by
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the communities and subject to their direct control and supervision. The following
paragraphs contain a number of suggestions, proposals and recommendations of ways
of overcoming the other problems experienced by sedentary populations in such areas
as language, culture, illiteracy and geographical distribution.

Specirl measures necessary for indigenous . education

434, . The ideal solution would be to .establish, in each community, a school staffed
‘by members of the community itself, provided with suitable materials to meet the
needs of the community and open to the influence of ‘the leaders and indigenous
socio~cultural elements of the community. As a result, no alienating elements would
exist; nor would they be occasioned by the need to travcl to ancother environment.
The establishment of such a system would call for the fulfilment of the conditions
set out below. i

435, Schools should be established in indigenous commuﬁities or in places having
at least the stipulated minimum number of pupils and suitable as "post", "seasonal
halt" or “communlty” schools.

436. Teachers should have a knowledge of the mother tongue ‘of pupils or of the
predominating vernacular of the area in which they live and in which the school
is located, and should preferably be members of the indigenous community itself.

437, Pupils® should be taught to read and write in their mother tongue, and
instruction should be continued in that language throughout primary achool.
Instruction in, or teaching of, the mother tongue should continue as an optional--
subject even after the completion of primary school.

438, TInstruction should be provided in the basic aspects of the indigenous

culture of the pupils to enable them to strengthen their links with the culture

of their respective communities and to protect them against deliberately alienating
intrusions.

439, Indigenous pupils shpﬁld be acquainted with the essential aspects of the
predominant culture, to equip them adequately for asocieby in general, while taking
care not to alienate them from their own indigenous cultures.

440, Indigenous pupils should be taught to speak, read and write correctly in the
official language of the country in which they live, as an acquired language, and
care should be taken to ensure that they are sufficiently familiar with it to use
it correctly .and effectively. :

441. Plans should be made to provide aid,‘scholarships, allowances, subsidies,
accommodation, transport, adequate clothing, and other assistance to indigenous
children attending school. :

FEducational materials. .in general

442, States should‘deVelop programmes which will prepare children more adequately
for life within multiculbural societies, by eliminating all racial prejudice and
aggressive ethnocentrism in the interpretation of history, and, ﬁhould promote
broader understandlng of indigenous culture. Positive measures must. be taken to
create 2 climate of informed perception of the need for just treatment of all

ethnic groups,. particularly indigenous communities, and to promote mutual acceptance
within a pluralistic framework. .
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4453. In education in general, great importance should be attached to the virtues
of friendship between the various population segments and understanding and
azppraeciation of indigenous and non-indigenous cultures should be promoted.

IEducation materials for indigenous populations

S

444, Indigenous persons must participate fully in the Formulation and execution

of indigenous education policies, in the preparation of plans, programmes, materials,
curricula and syllabuses, and in the effective introduction of indigenous languages
and culture into school ecurricula and of indigenous subgects and teachlng methods
into the educational process. : S

445. Curricula and.materials for indigenous education must be based on -appropriate
ethnological stud¢cs and place proper emphasis on- 1ndlgenous cultures, . traditlons
and custons,. as concelved by -the indigenous COﬂﬁun;tlns fhemse1ves by whom such
activities must be directed and controlled. e
AA6. Efforts.must.be made to preservg authentie.indigenous tradltlon, history and
instltutlona|by compillng written records,_ . } - e

447. Educational materials for indigenous populations must be developéd by the
populations themselves, or with their extensive and effective partlc;patlon, and,
like materials prepared for non-indigenous populations, should-promofe the- full
development of the humzan. personality, strengthen respect for human rights and
fundamental freedoms of all peoples and promote understanding tolerance and
friendship. among all groups.;,quch materials must contain. 1ppr0pr1ate informatlon
on the rights and obligations of the 1nd1gencus Eroups; thbmmelves, as well as, on
those of other groups within the society as a whole,

Educational materials for non—in&iéénous populations

448, Properly respectful co-existence within a pluralistic society cannot be based
on ignorance of, or contempt for, the culture of some groups by others. This is
particularly true in the case of groups which, until now, have been mistakenly
regarded as Yinferior' or “"primitive" or as "obstacles to development®, although
this atbtitude does not always manifest itself openly.

449, Systematic, persistent and wide-ranging campaigns must be developed and
conducted against all forms of misconceptions, ingrained prejudices, and mistaken
or distorted ideas regarding indigenous populations. Textbooks for non-indigenous
populations must place the necessary emphasis on the need to respect the rights of
indigenous. populations in everyday life.

450. Efforts must be made to eliminate inaccurate. prejudicial and diastorted
information and to replace it by accurate and verified information on the history,
traditions, customs, culture, arts and crafts of indigenous populations and on
their contributions to the cultural environment of non-indigenous populations in
present-day socleties. Accordingly, more debtermined and effective efforts must
be made to introduce the necessary corrections into edueational and informative
matarials in order to eliminate offensive elements from textbooks and other basic
educational materials and to include accurate information on indigenous groups,
their history, itraditions, practices and customs, and their contributions to the
cultural development of other groups within the exlst1ng population of the country
or region concerned.
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Contributions, autonomy, self- management and self-determination in education

451. Indigenous persons muét_partieipate more fully in the setting up and operation
of educational establishments and be more widely represented on the teaching bodies
of such establishments.

452. The authorities must aim 2t ehsuring control of indigenous education Dby.
indigenous persons, on the same basis as in other segments of: the population. -
Action must be taken against a background of increasing indigenous educational
antonomy unti1 the_point,¢f self-determination is reached -in -the education of
indigenous populationa, suech education being integrated within the educational
gystems of the various countries. ' S

45%. The participation or co-operation of indigenous communities, or their leaders
or repregentatives, .and of "individuals, groups or organizations in the setting up
and operation of educaticn .cstablishments and institutions in the .indigenous.:.
communities should be promoted and guaranteed in the wmost decisive and categorical
mahner, so that they may be oriented towards serving the genuine aspirations of
such groups and communities. . B ' s " )
454. Tmpetus and support must be given to traditidnal indigenous education through
which the culture inherited from their forebears, with the changes intreodiced by
succeeding genegrations, is passed on to the young. Decisive support should be
extended to this form of education through the establishment and operation of.
schools which. provide an alterhative to the public or private schools established
within or to serve indigenous communities, or which complement them with a view to
keeping alive traditional approaches to education, This includes indigenous
survival schools which must be provided with suppert,” particuldarly since they make
possible the eventual assumption, by the indigenous communities, of fuil :
responsibility for education, through gither public subsidies and assistance or
private. gid. Governments should provide adequate funding bto schools and programmes
set up by indigenous communities for the teaching of indigenous culture and
traditions. N - '

455. 'The extension of education to the entire community should be promoted by
encouraging the .educational activities of the indigenous communities themselves,
including both :young people and adults, in the form and to the extent desired by
such communitiess . _ -

456, Teachers and instructors of indigencus communities should be recruited, as
far as possible, in close co-operation and contact with the communities and from
among their members, on the basis of their comprehensive knowledge of indigenous
languages and cultures and of the customs and internal organizatioh of::such
commurities. In this way, linguistic and cultural needs can be met without
alienation from the respective physical and socio~cultural environments.

A5F. Serious consideration must be given to the possibility of assistance in the
establishment of the indigenous universities which the indigenous peoples have
repeatedly called for. This might perhaps be done by establishing higher education
institutions in regions in which there are indigenous persons capable of benefiting
from the existence of such institutions. '

A. language

458. States must accord to indigenous languages a legal status corresponding to
the number of inhabitants who speak those languages within the national population.
This status may be that of one of the official or national langurages. In no
circumstances should it be less than that of an auxiliary language in public
education and other specific functions that may be eatablished.
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459. 1In areas and reglons of the country where there is a2 high percentage of
indigenous persons, the corresponding irdigenous 1anguages must be used as official
languages, like any other language enjoying this privilege, and even in
preference to other languages if circumstances so requirei

460, In any event, the authorities musat establish libraries, reading rooms, bape
and record libraries, and other depositary institutions, in order to preserve
materials in the major indigenous languages of the country concerned.

A461. TIndigenous peoples must be guaranteed access to the communications media in
order to publicize their cultural values, traditions and institutions and to be able
to coniribute to, and participate in, the 1ife and historical development of the
country.

462. Indigenous languages must be used in all the communications media, which must
place themselves at the disposal of indigenous groups and persons to an extendt
appropriate te the latter’s needs and to the media's possibilities.

463, It is considered essential that works should be published in these languages.
They may be original works or translations from other languages. Indigenous
languages may appear in reviews and periodicals, .in specific sections or articles,
or on specific pages.

464. According to circumstances, rscordings are particularly appropriate as means
of preserving stories, anecdotes, traditions, history, various cultural activities,
theatrical performances and any other event at which indigenous languages are uged.

465. Radio and television must broadcast programmes, nevws bulletins, short general
information programmes and esducational programmes in these languages, in
accordance with the needs of the indigenous populations.

466, The use of dindigenous languages spoken by a large number of inhabhitants must
be permitted in all State activities, particularly when the inhabitants in question
do not know the official language, or do not know it well.

467. - Indigenous persons must be allowed to use thelr native language in their
submissions or statements before legislative chambers; authorization must be
explicitly granted in the relevant procedural rules for the use of his mother tongue
by any member who is unable to express himselfl adequately in the official language.

468, If the use of the indigenous mother tongue is not provided for in
administrative procedures, provision must be made for the right to the assistance
of a competent interpreter remuner?ted by the State. Communications to the
authorities drafted in an indigenous language must not be rejected. Conversely,
any translation that may be necessary must be provided at public expense.

469. 1In the courts, provision must be made for the use of the indigenous mother
tongue when the person concerned does not know the official language, or does not .
know it sufficiently well. When indigenous languages do not enjoy -the status of
official languages, .the use of intérpreters and translators becomes essential,

not only in the court proceedings themselves, but in the prepaﬁation?of'briefs and
other documents which must be presented in the official language in order that the
counsel and his client may understand each other perfectly. The expenditure and
charges incurred must be borne by the State.
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470. The unsolicited attribution of names and the arbitrary replacement of
traditional names by alien names belonging to other cultures and deriving from other
regions of the world constitute at least acts of cultural encroachment and
aggression. The abolition of traditional indigenous place names and the attribution
to indigenous persons of names which are alien to indigenous culture and have nob
been requested or authorized by the indigenous persons concerned, must be
discontinued. Efforts must be made to encourage the revival of traditional
indigenous piaCe names and pecsonal names, as far as possible by removing extraneous
elements addeéd to them, pPOV1ded that the indigenous persons concarned 80 request.

471, The use &f 1ndlgenous languages 1n public education may vary at the primary
level and at the higher levels {secondary and above).

472. Bilingual education must consist in education in the indigenous mother tongue,
as far as possible by indigenous teachers of the same ethnic and linguistiec group,
until such time as a xnowlcdgo of the mother tongue, including ability to read and
weite, is firmly @stablished. This process should in general last at least
throuohoutprlmaryeducatlﬁn, and only when a solid basis has been established
should the authorities go on to teach the official language as a second or acguired
language. Eduecation in the off1c1al 1angu1ge may be undertﬂken only at a stage
followlng the stages descr1beé 1bove. ’

AT7%. The State must make an effort to provide, at the primary level sufficient
facilities for the teaching of the mother tongue of indigenous children; in all
circumstances it must teach them to read and write in their mother tongue and
congolidate this knowledge before teaching them any other dialect or language as a
second or aqqﬁired language.

474. Most ihdigenous languages are written languages which have survived By oral
tradition from generation té generation desplte cénturies of linguistic aggression
resulting from academic education and lack of recognltlon.

475. 1In order that these languages may be in a position to fulfil the important
objectives assigned to them in view of their possible recognition as official,

national or auxiliary languages, alphabets must be created, improved and put into
inal shape for formal approval and use in writing.

476. The essential materials must be prepared For the Tulfilment of the purposesa
indicated and their functions in public eduz atlon (in apelling books, reading and
exercise books, ete). ’ o

477. In addition, bllingual teachers will have to be trained and fhe necessary
materials prepared in order to be able to impart the necessary knowledge to non-
indigenous teachers or teachers of a different linguistic group who wish to train
as teachers in a particular indigenous language.

478. The teaching of the offlcial language to indigenous pupils must not be imposed
by force as an aet of 1ingulst1c aggression or in an attempt to establish the
domination of ‘a supposedly” superlor language. Rather, 1t must be viewed az a means
of assisting indigenous’ persons to escape from possible linguistic isclation and
providing uhem Jith a 11ngua franca in the national and international contexts.

A9, Emphasms must be placed on the correct teaching of the offlcial language,
since a badly learned second 1anguage will create more difficulties and problems
than advantages. - '
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5. 'Culture

480. State cultural policy must be deVuloped within a context of recognitlon of the
existence of 1nd1genous cultures, and on the basais of the rules of respeck. fon:the
manifestations of indigenous cultures and, where it is the clearly expressed desire
of the indigenous populations, respect for their right to preserve, develop and pass
on such cultures.to their descendants. =

481. Government policies of intervention in the organization and development of
indigenous populations should be immediately abandoned and the autgnomy of..asuch
populations recognized, as well as their- capac1ty to becqme involved in the econdmic
process to the extent that they themselves deem approprlate to their 1nterests and
needs. I

4825 . Obvioupiy, a plurallstlc pollcy must be adopted to ensure pespect for the
fundamental rights of indigenous populatiohs which clearly express the wish to
preserve, develop and pass on, their culture to future gencratlons and thus assert’
their right to be different within the over-all society of the country in which they
live.  The development of such a policy calls for the adoption of a series of ;
measures deS1gned to make possible this different way of life freely chosen by the’
groups in question, and to render it compatible with the way of life of other
segments of society. Consequently, whereas, in the case of groups which wish for
total assimilation with the dominant groups, all that ig reguired is to set about
part1c1pating unreservedly in the cultural 1ife of the country, in the case of
other groups, a numbev of other measures are essentzal._

483, No sector of the population must be deprived of the right to partlcipate
freely in the cultural 1life of the community. However, it must be recognized:

that, beyond specific deprivations of that right, ‘and even denials or restrlctlons~u.
of other kinds which, while not intended to achiéVe that gspecific end, nevertheleas:
do g0, theré are circumstances which do not entail phenomena of privation, yet
directly or 1ndirect1y result in limiations or restrictions.

484. Vlolence or 1nt1n1dation, coercion, material 1ncent1ves and the explicit and
violent condemnation of indigenous culture as a whole must be considered as
unlawful ‘means of exerting influence and provoking cultural or religilous changes.
Their use leads directly to ethnocide.

485. Ways muat be found to prevent violent attacks and wrongful impositions of
culture. Tt &8 elgo necessary to channel, as far as possible, the influences of
one culture on another towards positive cultural change which do not merely
culminate in the distortion and cultural alienation, of some ‘segments of the
population. This is imperative, whatever the [inal goal of the poliey chosen by -
the State, if the destruction of indigenous communities is to be avoided.

486, The fundamental right of indigenous populations to the free development.of
the personality, within thelr own cultural patterns, must be respected.  The
cultural institutions and activities of the domindant sevments of the populatlon
must in no way be imposed on those who do not deéire such intrusieong, and-in . "~3?'V
fact reject them. . All action must be based on rgspect for the cultural heritapge of -
such groups and the intimate relationships of indigenous individuals, groups or
communities with it. The destructive effects which improper cultural intrusions
produce w1thin 1nd1genous societies must be understood, or at least perceived..=-

487. Governments can and must take a series of measures to protect act1v1ties
undertaken in favour of this right and to promote respect for themn.
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488. Given the coexistence of a national legal order and other customary legal
ord:r, which govern the lives of indigenous populations, it is recommended that:

(2) Indigenous legal orders should be respected, and the existence of a
pluralistic legal system, without any unjustified pre-eminence on the part of the
nationgl legal syatem, should be accepted;

(b} The criteria of individual rights and geographical-demographical
considerations should be accepted for the appliication of existing legal systems,
according to circumstances:

(c¢) The limits of legal pluralism should be defined, the cultural areas into
which th2 national legal order must not intrude should be demarcated and those
aspects walch must inevitably be governed by the national legal order, to the
extent that they relate to the force of wvalues and rights internationally considered
at present as fundamental and essential bte contemporary life in 3001ety, should
also be identified;

(d) The use of the national legal order by indigenous populations should be
facilitated, as well as the prompi administration of justice in conditions of
aguality, for the protection of their rights and freesdoms and without prejudice to
observance of their own legal procedures. To this end, the principles of the
national legal order should be publicized, appropriate legal assistance provided
and ecohomic and procedural measures adopted to ensure the real, rather than the
merely formal, nature of the right to such use. '

489. Any limitation or restriction unrelated to indigenous or communal land

should be maintained only if the iadigenous populavions themselves so desire and
explicitly request, and fo the extent that they indicate. Interference in civil

and testamentary acts and representation which has not been freely requested must be
aboliched and repleaced by legal or other assistance freely solicited by the
indigenous persons concerned,

490. Under no circumstances musi prohibitions or restrictions be imposed on
marriage between indigerous and non-indigenous persons, nor must the legal status
¢? mixed couples or of the descendants of mixed marriages or unions be affected.

491,  An in-Cepth examiration should be conducted of the legal provisions of
systens in wilnhy al indigencis woman loses her status as such upon contracting
marriage with a nron-inclgenous person and the indigenous status of the descendants
is thereby aflachnd.

492, Marriages celebrated in accordance with indigenous rites and customs must be
recognized as having full legal effect and as wnolTy equivalent to civil marriage
ceremonies for the purposes.of registraticn.

49%. Although it is not always possible or desirable. to prevent or halt the
proceases of contact vwhen elements of urban culture reach a rural indigenous
population, they can and must be planned in order to -protect the land tenure, the
way of life, the existing forms of social cohesion and the fundamental interests of
indipenous groups.

494 . Assistance shculd be provided to rural indigenous persons arriving in the
city, either by assistance and Triendship centres. or by the relevant publie
services, in matbers such ac access to housing, vocational, pre~employment and
employment programmes and familiarization with urban resources and other fﬂcets
of urban life. .
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6. Emplovment

Occupation

495. Respect for the lifewstyles and traditional occupations of indigenous populations
should prevail in all countries. Ways and means of providing a place for them in
economic -development programmes should be found, account being taken of their
contribution to the development of positive patbterns that have withstood the test of
time.

Labour and amployment - coercive labour

AS6. The use cf i'cheap indigenous labour’ should be reijected and replaced as soon as
possible by real smployment opportunities for indigzenous workers. Striet enforcement
of provisions governing recruitment practices, thé minimum waze and termination“bf
econtractual relationships at the time and in the manner in which they were meant to
end should be forcefully and categorically sought. -

497. sures should be taken against viclations of tha prohibitionof‘fohceand compulacry
labour. Thaese abusive pracitices, to which indigenous populations have been and
continue to be 51ogeetpd should be rejectéd and eliminated in practice as they have
been prohlblbea in law. ‘ ' S

498, ¥ays and means should be sought and found %o contribute to the elimination of
seridom and debt bondage in 21l their forms. loting that indigenous peoples have
suffered particularly from these servile praéticzs at the hands of wmoney ~lenders ard
landowners, thz Special Rapporteur strongly endorses the réguest made by the
sub-Commission on Pravention of Discrimination and Protection of *inorities in
resolution 6 B (YXXI) of 13 September 1973 that the Secretary-Gerieral should undertake,
together with the specialized azency concéraed, "z world~uide study of debt bondage,
taking into account all the relevant cconomic, $ocial ard Iegal aspecis and the
interconnections with other slavery-like practices, and for this varpase to make use
of any informabion from reliable sources made available to himf.

499. The Specizl Rapporteur alse racommends that special attention be paid to ways
to exercise adequate control over independent labour coniractors, who have taken-
advantage of induced- indehbtedness in order to procures a cheap labour supply for
seasonal work on commeré&ial plantationz. He notes that adequate protection of the
indigenous labour force is best served when indigenous workeprs Torw their own
organizations ‘to neéotiw%é'for'bptter living and working conditions. He recommends
accordingly that governments pay more attention to permitting, facilitating and
promoting the establishment among indigenous workers of their own trademunlon and
co-oparative organizations.

500. Development programmess in indigenocus reserves and communities should always -be
explicitly accepted by the indigenous populations concarned at large and, as far as
posuzole, should involve the training of indigenous workers in indigenous areas,
in the loecal language, and be blsed on a thorough analysis of employment conditions
and ODDOPtuﬂltluS in each area. 1t should be noted, howsver, that most work
opportunitiés come from secure tenurs of land and unrustrlcued access to nabural
resources. In ordsér to guaranteg this essential protection of land and rasources,
all training should include instruction about the land and labour rights of the
populations under national and international iaw,

01. Ways and means should be found to DP°VGHE and eliminate the constant violation

T ths provisions of national and international instruments , with a viewto” :

n19n01ng their eff ctivenbss, and to raduce the rates of unaeremplovment and
unemployment among indigenous workePs so that ‘they at least correspond to the rates
affecting other szgments of the population. )

o D \)1
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Vocational training

502. Vocational training programmes should be revised to ensure greater equality in
their development and application by eliminating any de fzcto barriers to access by
indigenous peoples, such programmes should, as far as possible, be conducted in
indizenous areas or near them and use the indigenous language of the participants or
beneficiaries.

50%. “Additional opportunity® provisions should be introduced whenever possible, Dy
guaranteeing a certain percentage of the jobs allocated to students to indigenous
applicants, lowering - where necessary - the preseribed minimum marks to be obtained
in qualifying examinations and introducing the necessary flexibility in entrance
requirements, broadly along the lines that already exist in some countries.

504. Vocational training rprogrammes should bo combinzd with follow-up action
including efforts to place persons who finish the courses.

505. When a large percentage of the indigenous population is engaged in permanent

or seasonal wage-earning activitiss, thorough and complete knowledge of their legal
rights as regards recruitmeni, remunceration and contract termination is essential

if they are to further their interests. This could be ensured by public authorities
or by non-govarnmental groups.

506. Training schemss in rural areas should be considered as part of integrated

prural development schemes planned in consultaticn with the local indigenous
populations and conducted with their participation. If this does not occur, and if
training programmes are planncd without adeguate knowledge of local circumstances and
with no indigenous input, then they may well be aountor-productive.

Protection of handicraftis

507. Measures should be taken to eliminate middlemen, protect the authenticity of
products and reject imitation products and to bring the prices paid for handicrafts
to a realistie level in th2 context of real market conditions.

508. Consultation and participation are essential in the areas of employment and
vocational training as well as in respect of the production and marketing of

handicrafts and .the protection of thoir authenticity. This'is particularly
important in present-day societies owing to the increase in international links and

contacts.

509. It must be understood that, for indigenous populations, land does not represent
simply a possession or means of production. Tt is not 2 commedity that can be
appropriated, but a physical =lement that must be cnjoysd fresly. It is also
essential to understand the special and arofoundly spiritusl relationship of
indigenous poeples witin Mother Earth 23 basic to their existence and to all their
baliefs, customs, traditions and culture. Lecordingly, the necessary‘information
must be disseminzted. :

510. It is alsc essential to increase understanding of the prefound sense of
deprivation oxperienced by indigenous populations when the land bto which they, as
peoples, have been bound for thousands of years is taken awsy from them. No one
should be permitted to destroy that bond. Systematic violations of %the rights of
indigenous peoples te land and its resources should cease.



BCEA/Suk.2/1983,/21/444, &
Da;c 8

l

511, It must be recognized that i
right to retain the territories %!
whiceh they have been deprived and

i

devalopment.

naigenous peoples have a natural and inalienable
hay possess, to call for thb return of land of
Lo be Trec to decide as to their use and

512. Cenuine guarantees should be provided and Tull effect given to the right of
indigenous populations te the land which they and their ancestors have worked since
time iwmmemorial and to tha resources which such land contains, as wall as to
traditional forma of land tenure and resource exploitstion.
gEnous peonl 5 have a natural and inalienable rizht to keep the territories
pogseas and tovelaim the lands which have been taken from them. In other

hay are entitled to the natural and cultural patrimony contained in the
¥y and to determine fresly how to usce it and benefit from it.

514. Recognibion must be given to the right of all indigenous nations or peoples,

a5 a minimum, to the return and control of sufficient and suitable land to snable
them to live =n economiczlly wviable existence in accordance with their own customs
and traditions, and to develop fully at their own pace. All possible efforts should
be made fo eénsure that State governments give legal recognition to ths indlgenous
peopiz's right to land. States that de not have indigenous land rights legisiation
should review their policies towards indigenous peopls and make zan =2arly commitment
Lo enacting such legislation.

3

+

515. Since there are consuetudinary forms of acguizition of iand by indigcnous
pecple, special laws recognizing these forms in an cxplicit manner should be
enactaed. No loophnoles should be left in those texts as thay could be used to
render them ineffective. Hon-indigenous peoples sheuld recoznize the prior
ownership of their countries by the corrasponding indigzenous pecple and act
acecordingly to respect the esfablished rizhts that subzist todav.

516, Milienzry or immemorial possession and sconomic occupation should suffice to
establish indigenous title to land so occupled as well as official recognition

and registration in acknowledgement of the existence of 2 Ffactual situation of
possession and occupation that forms the basis for the existence of an established
right.

5

517. Mational governmanis, whether federal or ceatral should use their powers under
the constitution to ovarride inadsquate local legislation, particularly in regard
to land rights.

515, Since negotiation and setilement scem to afford indigenous populations the
zquisite participation in %he relevant processes designad to solve land rights
disputes, these proceduras should be adopted, unless better ones are found to
exizt, provided that the partiess bargzaining positionsa are on an hqual footing:
this impliss the recognition of indigenous traditional law and usage patterns.

519. Ouwnership of inidgsnous land by the respective indigenous populatiens should

pe immediately recognized by 21l States. Lland occupied and controlled by indizenous
populationa should bec presumed to be indigenous land. In case of doubt or digpute
tha onus probandi of the ownership of iland should not ©all on the indigenous
populations who descend from the original inhabitantz of these territories, but
rather on the non-indigenous populations who claim to nave acquired a right to part

of the land.
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520. Al1l indigenous reserved arcas should bs immediztely handed over to the respactive
indigenous greoups, and the land should be effectively controlled and owned by the
W

f
indigenous pcoples in that area under their la: and custonms.
521. Public land whicn is sacred or of religious significance to the indigenous
populations should be attributed to them in perpebtuaity.

522. A1l sites of an historical or traditional significance to indigenous peoples
that are located on private non-indigenous or public land, shoulid be maintainad in
their original condition and must be open to the use of the indigenous peoples
without fees or constraints. B ' '

52%. All steps should be taken to protect, in law and in practice, the lawiul
property rights of indigenous populations by investigating, eatablishing., and
obtaining registration of titles to land and waber resources acquiréd by
consuetudinary legal procedures. '

524. Indigencus land ownership and contrel should be legally protectgd'and_regardad
as inviolable. HNo intermediary institution of any kind should be créated or
appointed to hold the lands of indigenous pcoples on their behalf. C

525. Legal measures should be taken guarantesing the indigenous populations wmors
comprehensive protaction in the possession and effective control of their .
territories. ' ' L ' -

526, A protective regime should cover indigenous land in order to prevent outright
dispossession, provoked cxpropriation and fordéed alienation of indigenous lznd.
This regime should at least include restrictions on alienation, sncumbrance,
attachment and proscription, and should be conceived as a preventive measure,
since it would be of littie usa if the land had already bsen leost. Since land
cannot be given as a guarantee of payment, appropriate rules should be adopted- for
granting financial help. ' AR

527. No validation of zcts violating that regime should be possible under any
cireumstances, otherwise the door is open to fraud, false pretences and prossures,
rendering the protective regime inoperative. | '

528, A1l illegalAacquisition'of'iﬁdigenpus land should be null and void
ab initioc and no rights should be vested in subsequent purchasers or acquirers of

the land. No person may invoke the fact that he is a third or mepe remote acgulrer
as a pretext for not roturning the land so nsurped. - ‘

529. Partition of communal indigenous iznds should only be undertaken at the
explicit and reiterated petition, resulting from z clear and verified consensus, -
of the tco-ouwners® acting through thair traditional institutions. In those
situations in which indigsnous communities proceed on the basis of a majority vole
(whether absolute or gualified), no partition should occur unless the pestition has
_been approved or verified by the traditional suthority in the community. The right
" ‘of opposition to the proposad partition should be guaranteed in a firm and broad
manner. In any c¢ase, the community has a continuing interest and no alienation
should occur without the informed and verified aubhorization of the comnunity made
through the appropriate traditional procedurcs as above.

530, Effective technical and [inancial anssistance should ba given to indigenous
communities sesking to protect their lands against the activities of multinztional
corporations whose activities have not been authorized in accordance with the
traditional ways and means of the community concerned.
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531 Special maasures should be ftaken to protect lndlgenous persons or groups from
abuse in case of transfer, rental or encumbrance of their land, including in. certain
cases the establishment of prior authorization of subsequent approval by the’ T
competent communal autnorltv.

532. Indigenous populations should be compensated for the loss of all d951gnﬂted
reservations or reserved areas, indigenous lands and other lands that have been op
may be taken.

533. Legal, technical and financial assistance should be provided in appropriate
cases to help indigenous pecoples to acquire the land they require for their continued
dignified existence. .

534. Legal services should be made avallabib to indigenous peoples to ass;st them in
establishing their righis to land and their terrltovlal rights.

535. Recognition and support should be given te the authorities and procedures used
within indigsnous communities to control attribution of the use of land among its
members. These internal authorities and nrocedures should not be interfered with
under any circumstances.

536. There should be international and national recognition and full protection by
law of the right of indigenous populations to own %Sheir land communally and. to
manage it in accordance with their own traditions and eulture.

‘ 537. Acts involving the alieqatioh or other disposal of indigenous land must in all
cases, originate from within the indigenous community through genuinely endogenous
procedursas.

- 538. In such céses, in f;sponse to an explicit request by the indigenous communities
themsclves, proceedings may be instituted for the verification, by an 1mpart1al
and independent authority, of the authenticity of such acts.

539. As far as possible, support must be provided to organizational structures and
co-operative functional aspects, either traditional or contemporary, provided they
are authentically indigenous. Technical and financial assistance must be prompt
and effective. Such structures must under no circumstances be imposed from
outside. - They must.always be tha result of internal decision-making and action
processes. Non-indigenous manifestations of co-operativism must be used only when
the indigenous communities concerned freely so decide.

540. The principle of unrestricted ownership and control of land, including all
natural resources, by indigenous peoples-should be recognized. The lands, land
rights and natural resources of indigenous peopies should not be taken, and these
rights should not be terminated or extinguished unilaterally or w1thout the full
and informed consent of uhL lndlgenouo peoples concerned.

54i. As repards the devélopment of their 1ﬂnds and resources, the right of indigenous
peoples to proceed in accordance with their own values, soclal ‘structures and rules
and at their own pace should .be recognized, supported and prote Ctud-

542. The natural resources of iﬂdl“’nDUS land are entirely the property of the
indigenous communities. Only they should be competent to take the bas:c d901510ﬂ
regarding the manner and scale of exploitation of those resources.
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543 . Wnere possible within the nrevailing legal sysbtem, the rasources of the subsoil
of indigenous land also must he regarded as the execlusive property of indigenous
communities. Where this is rendered impossible by the fact that the deposits in

the subsoil are the preserve of the State, the State must, insofar as tha resocurces
zxisting on indigenous lands are concarned, allow full participation by indigenous
communities in respect of:

the granting of exploration and exploitation licences;
the profits generated by such operations;

the procedures for determining damage caused and compensation payable to - "
indigenous communities as a result of the exploitation of the resources of
the subsoil of indigenous land and in the considaeration of all the
consequences of such exploration and exploitabion achivities.

544. do mining whatsoever should be allowed on indigenous land without first
negotiating an agreement with the indigenocus peonte wanoe will be affected by the
mining, guaranteeing them a fair shara of the revenue that may be cbtained.

545. Since indigenous rights to’ land should includs the right to all natural
resources contained therein and it is the communities concerned that will suffer

all the conseguences of mining and prospacting, current mining and prospecting should
be suspended until negotiations apre ‘Held with the indigenous populations concerned.

546. Grants of prospecting and mining licences in certain areas should be f{rozen, .
to allow the indigenous populations concerned anough time fully to understand any
past'OP future changes and their consequences, 5o that they can establish the means
and procedures to protect their interests. ‘

547. The protection and preservation of existing indizenous land bases from
exploitation hy multinational corporations without the oxplicit consent of the
;communities concerned should be guaranteesd.

548, The exploitation of natural resources located on indigsnous communal lands
should be carried out by the indigenous owners themselves. Dxisting laws and
criteria for the adjudication of priorities, which currently favour non-indigenous
‘pedple and trandnational corporations, should. be studied and revised so as ©o arrive
étlmore'just arrangements that would fully recognize indigenous land rights.

549. Care should be taken, in particular, to ensure that the tieences or concessions
granted by the State are not such that they involve gquantities or areas of such
axbent as te render meaningless the right of indigenous populations to enjoyment. of
theip lands. Lands which are sacred or have 2 nistorical and spiritual significance
for indigehous populations must in all cases be excluded from licencas or
concessions and protected from incursions of any kind.

550. Appropriate lcgislation should be enacted to ensure that nec prospecting is
aliowed on indigenous sacred or religiocusly significant areas without the written
permission, duly registered in an appropriate court of lawv, of the indigenous
community that iz the custodian of the sites and obther communities legitimately
concerned. Such permission should be confirmed by the zuthentic reprasentatives

of the communities appearirg in person bvefore an independent and impartial judicial
authority before any ezxploration may begin.
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551. Arrangements should be made so that indigenous peoples can fully shars in mining
royalties produced by mines located on their iand that are already operating without
this benefit accruing to the indigenous communities concerned. A percentage of

tate mining royalties should be allocated to the indigenous communities condérned
for their development plans and programmes.

552. Governments should provide adequate funds for the authentic indigenocus land
authoritiess, without compromising their independence.

553. Compensation must be paid for all damages and prcjudice caused and all losses
and privations suffered by indigenous communities as a result such invasions and
operations which, while they may have been unavoidable, must nevertheless be
condoemned, terminated and penalized.

554. The environmental impact of the exploitation of non-renewable natural resources
on indigenous land, especially water which is sc vital for survival should be
sericusly and urgently investigated.

555. In the case of communities whose ecological equilibrium has notlbeen‘déstroyed,
the territory they occupy should be recognized as their property. Uhere ecological
zquilibrium has been destroyed, the communities should be offered new opportunities
for activities compatible with the respect due to their cultural identity. Plans
should he made to rescue communities in such a situation, without ignoring their
right to their ancestral land; existing reserves should be maintained, protected
and extended and new territories should be given to indigenous communities which
lack, or have insufficient, land.

556. The Special Rapporteur recommends drawing attention to the destruction of the
ccological balance formerly maintained by indigenous populations, which has '
occurred in various indigenous communities when traditional ways are abandoned.

557. The prohibiting and halting of any action with respect to the territories of
indigenous communities whieh will directly or indirectly result in the pollution of
earth, air or water, or which in any way depletes, displaces or destroys any natural
or other rescurces owned, occupled by, or vital to the livelihood of, any indigenous
nation or group, is explicitly recommended.

558. Whenever the removal of populations is necessary for an exhaustively Justified
reason, -the indigenous populations involved should be meved to arsas that resemble
their ancestral lands as closely as possible with fauna and Flora of the same type.
The suffering of these populations. should be reduced to an absolute minimum and any
losses compensated. Unless natural phenomena make it impossible, their retuprn to
their ancestral lands should always be an essential part of any such plan.

559. In planning any land reform programme, account must be taken at all times of
the land needs of indigenous populaticns.

560, Lands appropriated in accordance wibth land reform measures must under no
circumstances include lzand to which indigenous populations have a right and which
they actually possessed prior to the reform.

561. The eriteria of Yavailable land® and "oeccupation® must be considered very
closely. In no circumstaneces must any of the lands possessed by nomadic and semi-
nomadic indigenous populations be considered as "vacant land" for the purposes of
land reform. '
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562, It is essential that truc ceccupation of land. and the needs of astablished
comrunities be taken duly into account before classi ifying any land as agsignable or
not agsignable under agrarian reform schemes. S . . E ‘

. Sph izl efforts should be made ©o obtain land For Indigenous porsons ob groups
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provide them with the means for working their land under programmes of
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564. It is necessa fv to revise the application of = eria requiring tho exploltabion
of the land in a "rational and productive manner? since they nrve uoualLyazorked to'the
dlSBdV:thgb of indigenous groups and COTﬂunltluS.

565. Jhb dlSpOESCSSlOn of indigenous people from their lands and polities of forced
assimilation have led to a loss of identity, urbanization, and untoid social misery.
Restoration of the indigenous land bass under agrarian reforms vhich would return
ownership of the land to the indigenous peoples. wibthout either purchase or_tnxatiqn
are cruciai. It is also essential that indigencus lands ‘be contig&ous,in'order_té'

praserve the unity of the peoplsa.

o

556. In no case should indigenous populations be provided with fewsr facilitiés than
other groups under land-reform programmzs. Bvery effort must bé made to obtain '
non-—indigenous”™ land or public land for allocabion to neady indigsnou$ populations.

567. Relevant applications from indigenous populations must receive favourab"
consideration and, in anv event, should be accorded preference over those submitted
by groups foreign to the region.

568, Full ;Plorlﬁy must be given to the return of land seized from indigencus
communities.

569. ?Fe land nu;ds of indigcnous populations should always be tak“ﬂ 1nto aocount
whan land distribution guestions are undaer roeview. :

57C. Governments should be engouragad Lo appoint commissions of inquiry to

estabiish how lands can ba obtain d ;or‘th¢ indigenous communities that need thém

and hovw land rights can best be granted and protected cnce PﬁSuored to thosc 1nalgenoua
”onulatlonq ‘which have been, dcpr*ved of thum. ‘ S

571. 411 governments should srant recognition te the competent communzl authoritbies OF
to organizations of indigenous peoples constituted to defend their right-to land -and
their land rights, and should enter into meaningful negotiations with them to solve
their land nroblems. '

572. Lemgal provisions and the geod intentions hsehind them should bs earriad out in
practice with effective measures of implemantation and;fozlGqul ac»lon.

573. Londltlons for the acquisition of 1and by indigenous . com nunltles should be
reduced to a minimum and the relevant processes shoqu e .xoﬁstlous and simple.

574, Substantial funds should be zllocated to tho indigenous land ﬂuthorltleg, Lo
enable them to purehase land for indigenous communities. - :

PR
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8. Political rights

575. The ability to read and write should not be a requirement for the exercise of
the right to vote, since it would be unjustified in view of the various

procedures which have been introduced to facilitate voting for those unable to
read and write. Manipulative practices in the demarcation of electoral distriets
and the location of polling stations must be discontinued to ensure justice and
fairness, and diseriminatory practices and unfavourable treatment in slectoral
matters must be eliminatad.

576. Non-indiganous voters should be encouraged bto vote for indigenous candidates.
Appropriate measures should be taken to ensure genuine and just, rather than

merely symbolic, indigenous representation in public offices and other posts,
elective or otherwise. Such access to certain funetionas could be ensured by
reserving a number of seats in parliament and in provincial and municipal assemblies
for indigenous candidates. This approach could also be adopted in respect of some
non-elective positions, a speeific number of which could be reserved for indigenous
persons, particularly in bodies concerned with indigenous affairs.

577. Suitable measures must be taken to ensure that these provisions are faithfully
complied with and thab, when necdessary, adjustments are made so as to fairly
reflect the proper proportions.

578. It must be recognized that indigenous populations have their own identity
rooted in higtorical factors which outweigh the phenomena of mere solidariby in
the face of discrimination and exploitation, and that, by virtue of their very
existence, they have a natural and criginal right to live freely on their oun
lands. ' ‘ -

579. Any measures designed %o achieve the proper participation of indigenous
communities in 21l matters influencing their lives must respect and support the
internal organizationzl structures of such populations, since those structures
form part of their cultural and lsgal heritage and have contributed to their
coheaion and to the mazintenance of their social and cultural traditions.
Accordingly, Governments must abandon their policies of intervening in the
organization and development of indigenous peoples and must grant them autononmy,
together with the capacity for managing the pelevant ceconomic processes in the
manner vhich they themselves deem appropriate to their interests and needs.

580. Self-determination, in its many forms, 7ust bs recognized as the basic
precondition for the vnjoyment by indigenous peoples of thelr fundamental rights
and the deburmination of their own fubure.

581. It must also be recognized that the right to self-determination exists at
various levels and inecludes economic, social, culbural and political, factors.
In essence, it constitutes the exercise of free choice by indigenous peoples,
who must, to a labge extent, create the specific content of thig prineciplé, in
both its internal and external expressions, which do not necessarily include the
right to s¢cede from the State in which they live and to set themselves up as
sovereign entitics. This right may in fact be expressed in various forms of
autonomy within the Scvate, including the individual and coliective right to bo
differcnt and to bo considered different, as rucognized in the statement on Race
and Racial Prejudice adopted by UNESCO in 1978.

582. In preparing this study, the Special Rapporteur became involved more deeply
with the conecept of self-determination invoked in various cirecumstances by
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population groups as a basic and underlying concern, as indicated in chapter XVITI
(E/CN.4/Sub. 2!198;/21/Add &) and in the conclusions on this question. 411 this.
leads the Sp9c1al Rapportour to conclude that the suggaestion put forward by the
Conference referréd %o in paragraph 277 of the conclusiong on political rights could
result in a clarification of important aspects of the concept of self-determination
as it relates to the present situation of many indigenous populatmons.

583, Ccnsequcntly, thh Speclal R?DDOPt&UP unequivocally expresses hls admlratlon

for the excellent over-all quality of the studies submitted by Mr. Hector Gros Espiell
and Mr. Aurelio Cristescu on the subject of self-debermination and wishes to make
clear his asreement ulth, and firm support for, that.suggestion by recommending .

the, appointment of q ‘Special Rapporteur to prepare a study on seclf-determination,

with partieular a»tentlon being focused on the right of indigenous nations and
peoplcs to selfwdetarmlnatlon.

584. In thls conntct on, it is also recommended that a carcful gtudy should bu NI
made of ‘the draft declaration of principles for the defence of indigenous nations
and peoples of the western hemisphere, proposed at the Intornational Conference of
Non-Governmental . Organizations in 1977.

- 9. Reiigious rights and practices

585. It is. recommended that a study should be made of the subjection of indigenous
populations to. thu system of re 2ligious missions and proces es of systematic
conversion %o raliglons foreign to them. The study should be yndartaken by the
bodies and with the means deemed necessary in order to gain a2 clear and exack
undrrstﬂnding of the aspects of human rights involved in such situations and
Processes,

586. Much the same should be done with other institutions or entities whiech,
according to the peraistent reports of many indigenous and non-indigenous persons
and organizations, under the pretext of religious activity or with titles
suggesting other functlons, penetrate indigenous groups or communities and prepare
them for uXplOlE“tlDﬂ by centrss of interest alien to the groups or communities

in which they carry on their ackivities. :

587.. The necsssary maasures must bi taken to prevent any act or practice of
lntEbeanCL, uxsruptxon or prohibition of indigenous peligious rites, practices
and ceremonies, and to punish those which it has beocn impossible to pravent.

588. Indirect or incidental interference in indigenous religious rites and .
ceremonies must be avoided and, when detected and the causes identified eliminated
by appropriate means, in a.climate of fairness, respect and understanding.:

589, Indlgenouc rcllglcus holidays must bc Dlacud on an equal footing thh and
receive the same consideration as, tbosc of other religions.

590. Every offort must be made to enable pragtising mambers of indigenous religions:
to observe their days of rest and celebrate their holidays and ceremonics in
accordance with their religions or beliefs, at the propzr time and for. the periods
prescribed by the corresponding provisions.

591. This means enabling them to attend or take part in indigenous rituals and
ceremonias, in the case of personz emploved by non-indigenous employers, inmabes

of health institutipng. or panal zgtablishments, and children who:are far from ‘
thelr 1nd1genous communities or.groups, in doptmve‘or foster homes, or in boarding -
schools. ‘
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592. Bvery effort must be made to solve the problems and difficulties of
formalltiﬂs for crossing borders for ‘the purpese of attending religious rites and
‘ceremonies or taking part in them. :

593 Funeral and burial ceremonies, customs and practices must be rcspected as

the religious acts they are, and not merely tolurated. They must receive the same
stabtus and consideratlon as are glven Lo other ceremonies for the burial of the
dead.

594. Until the sacred lands, places and sites of indigunous populations are
returned to them so that they may keep and care Ffor them in accordance with their
norms, such populations must be guaranteed access to the sacred lands and places
and to the natural products of such places which are neceasary for their religious
practices. Access to such products must be facilitaitad and exempted. to the -
greatest possible eytbnt from the effect of limitations, rastrlctlons or conbtrols
imposed on such areas for other Justlf1ad reasScng .

595. In the places which are sacred for indigenous peoples, any practlcu ‘which
cndangers the continued supply of the natural products of holy or sacred lands
or vhich entails a risk of altering the-natural state of sites must be avoided.

596. When in exceptional cases it is hot possible to return such lands to the
indigenous peoples, measures must be taken to protect access to the sacred 1ands
or places and to their natural producgs, and to prescrve the natural state of
such places and the privacy of the indigeénous persons when they are prnsunt on
such lands.

597. Agrecments must be concluded to guarantee the required access to, .sacred lands
and their products and privacy on then,

598. Access to, respect for and protection of traditicnal burial places, must be
guaranteed by States through formzl acts proclalmlng them to be saered places in
the regulations of administrative bodics and 1n the polic 25 adoptued on such
matbters.

599. Effective access to sacrad objects, end thelr availability, prescrvation and
protection, as we 11 as the sacred nature of ‘such obgucnu, must be safeguarded.

60C., Conscrvation laws must, as far as possible, take intc account supplies necessary
for rbllglous uscs.

601. Border officials or guards must refrain from any conduct or practice which
unnecessarily profanes the sacred obiccts carried scress fronticrs or which
affects their spiritual force. When crossing 1ntern1t10n“1 borders, indigenous-
persons carrying articles for use in their traditional religions must be treated
with respect and dignity and, as far as the relevant legal provisions allow, in
accordance wwuh their oun rullg;ous laws, .

N\
602. Yhen banninv the use of controlled substances {coca. puyote hallucinogenic.
mushrooms, etc.), due account must be taken of the supply of asuch substances
needed for use in conneetipnAwith traditional indiganous religions.

603. In cases where the use of hallucinogenic substancus forms part of religlous
ritual and” trqdltlonu, the controls necessary %o provcnt thb mlsuse and sale of
such: substances must be @stablished with thc support of ‘the 1ndlgunous communities
and, if possible, through tham. -
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£04. Museums must refuse to purchase for their collections objects which are

known to be of current religious significances for traditional indigenous religions,
and must inform the indigenous religious leaders concernad that the presence of
suchn objects on the market or in non-indigenous hands has come to their attention.

60%5. Museums must return such objects in their possession to the original -
communities or groups, provided that such communities or groups so request on the
grounds that the objects are nécessar] for their current religious practices.
Until such objects are returned, or if their return is not requested, museums must
corisult indigenous réligious leaders for guidance in their practices relating to
the exhibition, labelling, conservation and storage of sacred indigenous-‘objects
in their possession.

COGJ At the request of practising members of the religion, museums must make it
both p0531b1e and easy for them to give the necessary ritual trcatmcnt to the
saéred objects in their possession,

607. In order to avoid any possible profanation of an area sacred to indigenous
pecple in cases where it 'is intended to proclaim’'a site as being-of archasological
interest, or to undértake spacific restoratlon work, or to opzn such an area to
the public, the traditional leaders of the indigenous communities or groups
concerned must be consulted concesrning these specific aspects and concerning any
possible violation of the norms relaulng to sucihh lands, 31tcs or objects as a
resilt of ‘those act1v1t1es. :

608. In any matter concerning religious rités and lands and objects sacred to
indigenous peoples, the traditional religious leaders of the communities or
groups concernad must be consulted.

10. Equality in the admlnlstratloﬂ of justice and legal assistance

609. When, for reasons of equity, the use of indigenous languages is required ih
courts of justice, appropriate arrangements must be made to ensure that, in all
types and at all stages and levels of proceedings, accused, plaintiffs, witnesses
or experts who are of indigenous origin and do not have a command of the official
language are afforded the opportunity of participating fully in those capacities

by permitting them bto use the indigenous language in which they are able to express
themselves with suffieient facility and in which they will understand what is said
or communicated to them or asked of them.

610. It is also important that appropriate arrangements should be made to
facilitate the close contact that should exist between the client and his lawyer
and the experts and witnesses in the cass, =0 as to permit the proper preparation
of submissions and appropriate responses to the varicus circumstances that arise
in the course of proceadings.

611 Both wlthln and outside the courts, interpretation and translation services -
are needed in muetings between client and lawyer when the individuals concerned.: -
do not have an adequate command of the officizl language. Such services must be.
made as accessible and must be performed with the same degree of afficiency as in
the casz of other unofficial languages for which such services are provided.

612. It is sugmested that, in order to overcome the problemns of inadequate or
non-¢gxistent professional training of interpreters and translators in indigenous
languageu, the curricula of the interpreter and translator training schools which
exXist in various countries should be expanded to include the main indigenous !
languages of the country or region in question, in order to provide sufficient
numbers of adequately trained interpreters and translatorz to meet existing needs.
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613. With regard to the cultural differences and difficulties referred to, it

is suggested that efforts should be made to give practical offect to indigenous
legal institutions by using them to supplement ordinary and criminal courts in
cases vhere circumstances so require. -

614. The indigenous legal system should also be represented by indigenous co-judges
or-'special advisers in indigenous law, serving as members of courts in relevant
cases, branches of law and areas. In areas with large indigenous populations,

the establishment of joint or indigenous courts should be encouraged, . if they do
not -already exist, and indigenous courts existing in such areas should be accorded
recoghition. . ' :

615, Where differences between legal systems are invoked, it should be recognized
that, in some cases, differences exist in applicable laws, depending on the parties
involved in a litigation or case, in that an indigenous person may invoke
provisions and institutions of his customary law which are unknown to his lawyer.

616. Efforts should be made to facilitate contacts between the lawyer and his
client or the defendant. Considerable difficulties can arise when they are
unable to agree between thamselves as a result of different appreciations or
assessments of the elements presented in specific cases and the legal traditions
invoked. we

617. In order to overcome linguistic and cultural problems, efforts should be made
to establish or strengthen programmes for the training of indigenous persons

as lawyers and their entry into the judicial profession or their integration in
the judicial system of the country in question, in various forms and at various
lavels. ' '

618. It would also be useful to set up programmes for the preparation of indigencus
students prior to their admission into faculties of law, 350 as to enable them to
derive greater benefit from faculty courses, to aspire to study fellowships and

to have access to the best universities.

619. It is recommended that non-indigenous lawyers should be instructed in the”
appropriate indigenous language, culture and law £o enable them to work with-
indigenous cliients. ‘ : '

620. Tt would be worth while organizing meetings, seminars, round tables and

other similar encounters between indigenous communities and police officers and _
other law-enforcement officials, to enable them to get to know one another better
and to seek ways of improving mutual understanding. Tt would also be worth - o
while encouraging the entry of indigenous persons inte such professions and functions
and into related ancillary services. . '

621. VWhere police officers and other law-enforcement officials in contact with
indigenous populations are not themselves indigenous, it would be useful to set up
joint associations of indigenous and non-indigénous persons to monitor the conduct
of such offiecials and of the members of the relevant communities in their o
relations with the officials in question. '

L. Retention of the item

622. The Sub-Commission may also wish to consider the advisability of formally
retaining the question of indigenous populations in its programme of work. “The
study of the present situation would appear to suggest the need, from every point_



of view, for continued vigilance regarding the anjoyment by indigenous populations
of their rights. In this regard, it must be borne in mind that, by setting up
the Working Group on Indigenous Populaticns, which is to hold annual sassions,

the Sub-Commission will receive yearly reports from the Working Group and will
consequently have to retain on its =genda the appropriate item, which could be -
entitled "Problems and rights of indigenous populations’, or simply "Indigenous
populations™.

M. Distribution of the study

623. Efforis to keep the international community informed and to shape ‘
international public opinion are very cffective means of drawing atiention to
problems of indigenous populations. In this study, a systematic examination has
been made of the situation of indigencus populations in various countries. The
Sub~Commission may wish to decide, as in the case of sarliep studies, that this
study sheould bte printed for use by Governments, specialized agencies, research
centres, non-governmental organizaticons and all interested individuals, and that
it should also be given the widesat possible publicity.

W. Adopticon of principles and instruments

624. The content of this study demonstrates clearly that the principles proclaimed
in existing international instruments concerning human rights and fundamental
freedoms are not fully applied in all countrics. It is essential that all
aspects of the provisions in force in various countries should be fully complied
with and that the binding nature of all existing instruments relating to human
rights and fundamental freesdoms should be universally accepted as soon as
possible. Accordingly, it will be necessary to ensure, in particular, the
inereasingly rigorous implementation of those provisions.

625. It is also clear that the provisgions contazined in the instruments in question
are not wholly adeguate for the recognition and protection of the specific rights
of indigenous populations as such within the over-zll societies of .the countries
in which they now live.

626. It is essential, therefore, that all the consequences of existirig provisions
should be made clear, together with the measures cntailed in ensuring effective
observance of the rights recognized in them, as well as the additicnal vroyisions
which would have to be formulated zand observed. In the view of the Special
Rapporteur, specific prineciples should be formulated for use as guidelines by
Governments of all States in their activities concerning indigenous populations,
on a basis of respect for the ethnic identity of such populations and for the
rights and freedoms to which they are entitled.

627. Such principles must necesaarily contain any additional and specific
provisions which, following carciful study, may be deemed necessary for the fuller
recognition and protection of the indispensable rights znd fresdoms of indigenous
populations. The Special Happorteur wishes to suggest that, as has been done

in similar circumstances relating to other issues, vhen the ideas and measures
considered fundamental have bsen organized into a set of principles, the
Sub~Commission may deem it advisable to rccommend to its subsidiary organs the
need to prepare a declaration of tne rights and freccdoms of indigenous populations
as a possible basis for a convention on that guestion.

628. For the purpose of preparing the draft set of principles, the draft
declaration and the draft of a futurse convention, the Sub~Commisszion can call on



E/CW.4/Sub.2/1963,/01/4dd.0
page 8C '

the Working Group on Indigenous Population, in whose work authentic ) ¥
representatives-ofAthe worldtas principal indigenous organizations pérticipate
directly.. The Sub-Commission is thus excellently placed:to carry out this
work on the basis of specific suggestions made by the Working Group, with due
regard for the points of view of the populations concerned. - 4

629. The Special Rapoorteur considers that the body of this study and, in
particular, third part dealing with the conclusions, proposals and recommendations,
contains a number of observations and suggestions of cardinal importance which
could Form the basis of a nimber of prinéiples which underlie, or are implicit

in, them. In a number of cascs, some the the principles could be regaprded as
explicit. ' : o

630. It should be noted that, by virtue of the specific mandate assigned to it
for this purpose.by the Economic and Social Council, the Working Group on ‘
Indigenous Populations is called upon to contribute to the preparation of texts
which may be submitted as initial recommendations to the main human rights bodies.
It is explicitly requested to do sc in the sccond part of its mandate concerning
the special attention which it is to give to the evolution of standards in this
area.

631. Finally, it should be pointed ocut that, as requested by the Working Group at
its first and second sessions, held in 1982 and 1983 respectively, and in
accordance with requests made in resolutions of the Sub~Copmission, the Group has
already been provided with a number of basic ideas in the areas of health,
education, language, political rights and religious rights and practices (1982)
and on the delicate and complex issue of the definition of indigenous populations
from the international point of view (1983).

632, The remainder of the third part of the study is now available to the Working
Group.

0. International Year of the WOrld5s Indigenous Populationé (19923

633, The Special Rapporiteur recommends that the proclamation of an International
Year of the World‘s Indigenous Populations should be proposed to the United Nations
General Assembly. This might take place in 1992, to coineide with the 500th
anniversary of the establishment of the historic contact, in the middle of this
millenium, between the indigenous populations.of America and the populations of
Furope, and subseguently with :those of other regions of the worid. .This is
without prejudice to any earlier contacts that. may have existed between America
and other regions of the worid, which are as yet to be scientifically established.
The contacts between various rogions.bf;the world from 1492 until the present
have been continuous and intense. In this regard, there have been exchanges of
goods and cultural influences, to which the indigenous populations of the various
parts of the world have made a particularly important contribution.



