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R IPI N

XVIII. POLITICAL RIGHTS

A. International provisions

1. The 1nternational Blll of Human nghts includes a number of provisions
concerning political rlghts and related stipulations.

(a) The Universal Declaration of Human Rights contains specific provisions
in article 21, as follows:

1. Everyohe,hao;;ha;night to take part in the goyernmen§Aof his
country, directly or through freely chosen representatives.

.'A2., Everyone has the rlght to equal access to. publlo service in
his country. : _

3. The will of the people shall be the ba31s of the authority of
government; this will shall be expressed in periodic and genuine
- elections which. shall be by universal and equal suffrage and shall be
held by secret vote or:by equivalent free.votirs procedures. .. .,

This-article should be read together with the following stipulations:
Article 2

. Everyone is entitled to all the rights and freedoms set forth in
this Declaration, without distinction of any kind, such as race, colour,
sex, language, religion, political or other opinion, national or social
origin, property, birth or other status.

Furthermore, no distinction shall be made oi the basis of the
political, jurisdictional or international status of the country or
territory to which a person belongs, whether it be independent, trust,

-a;non-self-governlng or. under any. other limitation of sovereignty.

Artlcle 7
All are equal before the law and are entitled without any
discrimination to equal protection of the law. . All are entitled to::
equal protection against any discrimination in violation of this
Declaration and agalnst any incitement to such discrimination.
Art;cle ;9
Everyone has the right to freedom of opinion and expression;
this right includes freedom to hold opinions without interference and

to seek, receive and impart information aad ideas through any media
and regardless of frontiers.

Article 29

1. Everyone has the right to freedom of peaceful assembly and
association.

2. No one méy be eompelled to belong to an association.
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thticle 28

Everyone is entltiéd f&ﬂéNSOQiai'and.internatlonal order in which

‘the’ rights and freedoms set forth in thls Declaratlon can be fully

realized.
. Article 29

- 1. Everyone has duties to the community in which alone the free
and full development of his pérSohaLity is possible.

2. In the exercise of his rights and freedoms, everyone shall be
subject only to such limitations as are determined by law solely for
the purpose of securing due recognition and respect for the rights and
freedoms of others and of meeting the just requirements of morallty,

'”public order and the general welﬂare in a democratic soclety. .

l3. - These rlghts and freedoms may in no case be exer01sed contrary
to the purposes and principles of the United Nations. —

~Article:30 A
Nothing in this Declaration may be interpreted as implying for any

State, group or person any right to engage in any activity or to perform
any act aimed at the destruction of any of the rights and freedoms set

 forth hereln.

(b) The Internatlonal Covenant on Civil and Political Rlohts contains

specific prov151ons on polltlcal rlghts in article 25, as follows'

This

Article 25

Every citizen shall*hdve the right and the opportunity, without any
of the distinctions mentloned in article 2 and without unreasonable
restrictions:

(a) To take part-in:the conduct of public:affairs, directly or
through freely chosen representatlves,

{b)  To vote and to be élected at genuine periodic elections which
shall be by universal and equal suffrage and shall be held by secret
ballot, guaranteeing the free expression of the will of the electors;

(¢) "To have access, on general terms of equality, to public
service in his country.

article should be read together with the following stipulations:
Article 26

All persons are equal before the law and are entitled without any
discrimination to the equal protection of the law. In this respect,:
the law shall prohibit any discrimination and guarantee to all persons
equal and effective protection-against discrimination on any ground such
as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status.
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Articie“2

1. Each State Party to the present Covenant undertakes to
respect and to ensure to all individuals within its territory and
subject to its jurisdiction the rights recognized in the present
Covenant, without distinction of any kind, such as race, colour,
sex, . language, .religion, political or other ‘opinion, national or
social origin, property, birth or other status.

2. - ‘Whére not already provided for by existing leglslative"
or other measures, .each State Party to the present Covenant
undertakes to take .the necessary steps, in accordance with its
constitutional processes and with the provisions of the present
Covenant, to adopt such legislative or other measures as may be
necessary to -give effect to the rights recognized in the present
Covenant.

i

3. Each State Party to the present Covenant undertakes:

(a) To ensure that any person:whose rights or freedoms as
herein recognized are violated shall have an effective remedy,
notwithstanding that the violation has been committed by persons
acting ir an off101al capacity;

(b) To ensune-that any person claiming such a remedy
shall have his right thereto determined by competent judicial,
administrative or legislative authorities, or by any other
competent authority provided for by the legal system of the
State and to develop the possibilities of Judicial remedy,

(c) To ensure that the competent authorltles shall enforce _
such remedies when granted o

Artlcle 5

1. Nothing in the present Covenant may be interp"eted
as implying for any State, group or person any right to engage
in any activity or perform any act aimed at the destruction of
any of the rights and freedoms recognized herein or at their
limitation to a greater extent than is provided for in the
present Covenant

2. Thers shall be no restriction upon or derogation
from any of the fundamental human rights recognized or existing
in any State Party to the present Covenant pursuant to law,
conventions, regulations or custom on the pretext that the
present Covenant does not recognize such rights or that it
recognizes them to a lesser extent.
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Article 19

1. Everyone shall have the right to hold opinions without
interference. e ,

2. Everyone shall have the right to freedom of expressiony .this
right shall include freedom to seek, receive and impart information.and
ideas of all klnds, regardless of frontlers, either. orally, in:writing or
in print, in the form of art, or through any other media of - h;s choice.

3. The exercise of the rights provided ‘for in paragraph 2 of this
article carries witn -it. special duties and responsibilities. It may
therefore be subject to certain restrictions, but these shall only be
such as are prov1ded by law.and are necessary? 2

(a) For respect of the rights or,reputations'of others;

(b} For the protection of national security or public order
(ordre public), or of public health or morals.

Article 20
1l.

2. Any advocacy of national, racial br:}éiigiods hatred that
constitutes incitement to discrimination, hostility or vxolence shall
be prohibited by law. L I S

" Article 21.

The right of peaceful aésembly shall be recognized. No restrictions
may be plaged on the exercise of this right other than those imposed in
conformity with the law and whlch are necessary. in a democratic society
in the intereats of national security or public safety, public order
(ordre public), the protection of public health or morals or the
protection of the rights and freedoms of others.

. Article 22

1. Everyone shail‘ﬁa§e;the right to freedom of associatioh with
others, including the rlght to form and join trade unions for.. the~
protection of his interests.

2. No restrictions may be placed on the exercise of this right other
than those which are prescribed. by law and which are necessary in a 4
democratic society in the interests of national security or public safety,
public order (ordre publmc) the protection of public health or morals or
the protection of the rights:and freedoms of others. This article:shall
not prevent the imposition of lawful restrictions on members of the armed
forces and of the police in their exercise of this right.

3. Nothing in this article shall authorize States Parties to the
International Labour Organisation Convention of 1948 concerning Freedom
of Association and Protection of the Right to Organize to take legislative
measures which would prejudice, or to apply the law in such a manner as to
prejudice the guarantees provided for in that Convention.
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2. The International Convention on the Elimination of All Forms of Racial
Discrimination provides inter alia for political rights in article 5 (c¢), which
should be read together with paragraph (d), subparagraphs (viii) and (ix), of the
same article and with articles 2, 6 and 7 of the Convention, as follows:

"Article 5

"In compliance with the fundamental obligations laid down in article 2
of this Convention, States Parties undertake to prohibit and to eliminate
racial disecrimination in all its forms and to guarantee the right of
everyone, without distinction as to race, colour, or national ‘or ethnic
origin, to equality before the law notably in the’ engoyment of the
following rights:

1t

"(ec) Political rights, in particular the rights to participate in
elections - to vote and to stand for election - on the basis of universal
and equal suffrage, :to take part in the Government as well as in the :!©
conduct of public affairs at any level and to have equal access to publf
service; :

1(d) Other 6ivil.rights, in particular:

"(viii) The right to freedoﬁ of:bpinion and expression;
"(ix) The right to freedom of peaceful assembly and association;,.."

These provisions have to be read together with those in articles 2, 6 and 7 as
follows:

e "Article 2

1. States Parties condemn racial discrimination and undertake to
pursue hy all appropriate means and without delay a policy of eliminating
racial discrimination in all its forms and promoting understanding among
all races, and, to this end:

(a) Each State. Party undertakes to engage in no act or practice of
racial discrimination against persons, groups of persons or institutions
and to ensure that all public authorities and public institutions, national
and local, shall act in conformity with this obligation.

. (b) Each State Party undertakes not to sponsor, defend or support
racial discrimination by any persons or organizations; !

{¢) Each State Party shall take effective measures to review
governmental, national and local policies, and to amend, rescind or
nullify any laws and regulations which have the effect of creating or
perpetuating racial discrimination wherever it exists;

{(d) Each State Party shall prohibit and bring to an end, by all
appropriate means, including legislation as required by circumstances,
racial discrimination by any persons, group or organization;
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-(e) Each State Party undertakes to encourage, where appﬁdp?iate,
integrationlst multiracial organizations and; movéments and .other means of
~ . eliminating barriers between races, and to discourage anythlng whlch tends
to strengthen racial division. . e :

2. States Parties shall, when the circumstances so warrant, take,
in the social, economic, cultural and other fields, special and concrete
. measures to ensure the adequate development and protection of .certain
racial groups or individuals belonging to.them, for: the purpose- of
guaranteeing them the full and equal enjoyment.of human rights and
fundamental freedoms. These measures shall ‘in‘ no case entail as a
consequence the maintenance of unequal or separate rights for dlfferent
racial groups after the objectives for which they were taken have been
achieved.m

Article 6

States parties. shall -assure to everyone within their jurisdiction.
effective protection and-:remedies, through the competent national
tribunals and other State-institutions, against:any. acts of racial.. - -
discrimination which violate his human rights and fundamental freedoms..:
contrary to this Convention, as well as the right to seek from such
tribunals just and adequate reparation or satisfaction for any damage
suffered as a result of such discrimination.

Article 7

States Partles undertake to adopt immediate and effectlve measures,
particularly in<the fields of-teaching, education, culture and: information,
with a view to combating prejudices which lead to racial discrimination
and to promoting understanding, tolerance:and friendship among nations

and racial or ethnical groups, as well as to propagating the purposes and - -

principles of the Charter of the United Nations, the Universal Declaration
of Human Rights, the United Nations!Déclaration on the Elimination of
All Forms of Racial Discriminatlon and thls Conventlon.
Article 1 of the’ Conventlon defines "rac1al dlscrimlnatioﬂ'and paragraph 4 or
that article coritains the following provision.

"Special measures taken for the sole purpose of securing adequate
advancement of certain racialior ethnic groups or individuals requiring
such 'protection as'may be necessary in'order to"ensure such groups or
‘individuals’ equal enjoyment of exercise’ ¢f human rights and fuhdamental
freedoms shall not bé deemed racial‘diseérimination, provided, however, :
that such measures do not, as a consequence, lead to the maintenance
of separate rights for different racial groups and that they-shall not
be continued after the objectives for which they were taken-have been
achieved."

RIS
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B, Initial remarks

3. The real significance for indigenous populations of the provisions quoted
in paragraphs 1 and 2 above depends on many circumstances whicn may vary from
country to country and even from region to region within the same country.

4. It must be pointed out that, as is well known, the effcctive exercise of* the
rights set out in these provisions is affected everywhere by a number of factors,
particularly those of an aconomic and social character. . In .the case of indigenous
populations, the effective exercise of political rights is affected by a long

list of complex circumstances which transcend any formal and abstract recognition
embodied in the constitutions and other fundamental laws of the countries where
such populations are to be found. Although not entircly absent, explicit de jure
digerimination is -infrequent.” Generally speaking, the factors responsible for ..
preventing indigerous populations from effectively :exercising those rights- which
are formally granted to the population as a whole, or from participating in .the
electordl or conaultative processes otherwise than within the strict confines; of
the area they inhabit, are to be found in the de facto situation. Their economic,
social-and cultural way of life sets them substantially apart-in this regard,..: . -
Their prevailing concern with local affairs has tended to confine their action
almost entirely to the region in which they live. This tendency is .exaggerated -
in the case of isolated populations, such as certain groups of forest-dwellers

and mountdin-dwellers who, by virtue of their complete physical isolation, have
absolute control over their .own affairsg, but, at the same .tinme, dead strictly
separate lives .-from the rest of the population of the country. A similar sort

of situation may prevail in the - case of nomadic and semi-nomadic populations whose
isolation is relative.. The presence of indigenous populations in these areas

of refuge is often the direct result of the expansionist tendencies of the dominant
population during the colonial period or even during the independent life of thne
country. .

5. There is a2 whole complex of pressures which have continued to impinge on. .-
these groups, keeping them, whether delibszsrately or not, in a state of physical .
and institutional isolation. It is this process of pressure and defensive action
which can be held responsible in not a few cases for the ignorance of ‘the official
language and the illiteracy which in practice prevent greater participation by

these groups in the consultative and voting processes or election or appointment to
public office outside their own communities. The same process is responsible for
eliminating from books and other publications and from the institutions and practices
imposed by the dominant groups any information concerning, or consideration or -
recognition of, the political institutions, practices and sensibilities of the.
indigenous populations. Furthermore, whenever indigenous populations live .in .
contact with other non-indigenous population groups which have assumed a predominant
position, they have suffercd varying degrees of interference in their internal
organization and methods of control and this has seriously affected their own
socio=political processes inside their communities.

6. The range of factors relevant to the situation of indigenous populations-in

the various countries in which they live could have been made clear only if the
information -available had been based on a close and systematic scrutiny of .that |
situation. '~ However, this is not the case. The information available in connection
Wwith the present study is mainly of a2 fragmentary nature and relates only to a few
situations.
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C. Discrimination and the elimination thereof

1. Introductory remarks

T The information available in this regard reveals no clear-cut cases of
specific de_jure exclusion of indigenous inhabitants from the right to vote or

tc be elected or appointed to public office. Nor is there any information
concerning systematic denial, limitation or restriction in law in connection

with their rights of peaceful and unarmed assembly or of association for polltical
purposes and their Ireedom of expression for these ends. . :

8. In practice, however, even without such legal provisions there can be -

serious limitations in this regard. Although, for the purposes of the present
study,: the formal recognition of these rights is of lesser interest than the:
pcssibilities open to-indigenous populations for the effective exercise of any
rights ‘that other segments of the population can in fact exercise fully, mention
should be made of the basic provisions in force as they emerge from the information
gathered. ~ Because this information does not provide a basis for. comparative: -
analysis, the account that follows will deal mainly with certain specific cases

in eachicountry. Only in a few instances was it possible to present any kind

of comparative analysis.

9. In the countries for which information is available, the law makes provision
for all citizens, without distinction as to race, colour, or national or ethnic-
origin, to enjoy equality with respect to political rights, in particular the rights
to participate in elections, to vote and to stand for election and to take part

in the government as well as in the conduct of public affairs. In most cases, ©
these rights are enshrined in the Constitution. Usually the Constitution sets! ™ '
out the qualifications and disqualifications for persons entitled to vote in an’
election of members to a national Parliament or legislative assembly and to be”
elected as members of such bodies, the basic criteria of the electoral system to

be followed at such elections, and the intervals at which these elections shall

be held. - It also establishes machinery such as elections commissions or tribunals -
for the purpose of ensuring impartiality and compliance with the provision of the
law in the registration of electors and the conduct of elections. L

10. It must be stated, however, that even: though the law may accord to all
persons-within a country the right to vote and téd stand for election, there are
a-number of cirecumstances which may prevent the exercise of that right by all
persons on anh egual footing. In some cases, the failure of members of a non-
dominant group to take full advantage of the right in gquestion may be due to
historinal factors, economic opposition, educational opportunities or some form
of existing de facto discrimination. For example, despite the fact that no
individual-or group may today be excluded by law from suffrage, the members of
certain non-dominant groups appear to face a number of obstacles in achieving full
and free participation in electoral and political processes. Indigenous voter
registration and political participation have been slow to take effect or actually
made dlfflcult in some areas.

11. Dgspite C‘:1.&;"1:\kf‘:l.cant progress in many areas, indigenous candidates and

voters are reported to have experienced hostility on the part of non-indigenous
persons and many forms of discrimination by State and local governmental officials
and bodies, political parties, and public and party officials. False information,
fraud and outrigut intimidation are apparently still used in some countries to
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block, weaken or neutralize the indigenous vote. Measures have been taken to
change the boundaries of constituencies where indigenous veters are in the majority,
go as to reduce their voting strength and consolidate predominantly non-indigenous
districts. Measures adopted to prevent indigenous persons from becoming candidates
include: abolishing elective offices, extending the terms of incumbent officials,
substltutlng appointment for election; 1ncroa31ng filing fees, delaylnv or refu31ng
replstratlon.

12. Nevertheless, there is evidence of increasing part101patlon of indigenous people
in the electoral processes of all the countrles surveyed in recent years.

2. »'Gonsideration of tne7information?availab1e

(a) General statements

13. Before entering upon the examination of concrete statements and provisions
dealing with more specific aspects of political rights, some general statements
recelved from Governments which cover a w1dc range of subjects will be quoted.‘

14. The Government of Denmark has stated in respect: of Greenland, that

"The provisions laid down by the Centnal Governmental Authorities relating
£0 the rights referred ‘to under outline item 71 do.not refer to any specific -
groups of the population; . they refer either to the population of the realm
in its entirety (the provisions of the Danish Constitution concerning the-
right to vote, and eligibility for the Folketing, and concerning freedom of
“dssociation, of sssembly, and of speech and expression) or to the.entire

- population of iGreenland (the provisions concerning the right to vote, and
eligivility for the Greenlandlc Landstlng, and for the Greenlandlc munlcipal
<coun01ls)." . : S

15,1 The Governnent of Bangladeeh has stated: that "1n Bangladesh, gvery cltlzen engoys
the ‘game political rights and privileges, irrespective of his religion, race, caste,
sex or place of birth or orlgln b

16 The: Government of . New Zealand has transmltted ‘the following general stdtement in
addition 'to the specific .information it has also provided on several aspects of
political rights. The Government writes:

“Both .in national elections and in local elections all citizens.aged 21 or
over: who have the necessary residential quallrlcatlons are entitled to vote
or to stand ag candidates for election.®

17. The Flnnlsh Government has stated that

:*-nthere are.no denidls or restrictions affecting the right of the Lapp « 7 .
population £o participate in elections or other popular ‘consultations; théir-
right of access to elective or non-elective public office, their right of peaceful
assembly and asgociatiorn for political purposes, or their right to form or join
'polltlcal partles, or .their frecdom of txpre sion to those effects.®
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18. The Australian Government, on its part, has reported that:

"Aboriginals share full political rights with other Australians. They
.may enrol, vote and stand for election at all levels of government,
- Aboriginals:are however cexcused from compulsory Anrolment under the
Commonwealth: Electoral Act although they may,- of . course, enrol voluntarily.-”n
Aboriginals also share with all other Australians the same rights of pcacpful v
assembly and demonstration, association for political purposes, and formation
- of -and membershlp in polltlcal partles n

19. Some Govornments have 1ncluded in tnelr information data on past restriotlons
that have now disappeared or have referred to difficulties now. confronting indigenous
populations in the effective exercise of their political rights.

20. Thus, the Government of Canada, referrlng to past restrictions;” stated‘ e

T UIn-1950. ESklmOS were granted the right to vote in. federal clectlons and
in -1960 ‘restrictions against voting by registered Indlans ‘were removed.
There is now no discrimination against [Eskimos with regard to] voting, holding
political office or participating in the electoral process in federal,
prov1ncial or terrltorlal electlons."

21. The Gov;rnment of Australla has added to its 1nformatlon quoted above (para. 18)
some data’ w1th referenCc to the exerclse of political rights by Aborlglnes and
states: i Clnp it . BRI R

“"It-is likely that educational, economic; cultural and linguistic factors
hinder many Aboriginals from e¢ffectively exercising their political rights, but
%Aborlginals have in recent years become. increasingly politically aware:and
urban Aboriginals are generally able effectlvely to exercise their polltlcal

~ rights. Special educational programs are carried out by the Australian
'7*55*Elpctoral‘0fflce. The National Aborigindl Consultative Committee, too, provides
- "a’ training ground for Aborlglnals wishing to-acquire wider political influence.?

22. The Norwegian Government has included some references to the fact that the tlmlng
of certain eclections sometimes poses difficulties for Sami voters, although there _.
are no ‘restrictions whatsoever on their political act1v1t1es. The -Government-also
states that there are some language difficulties: » S :

- ",.. There:aré no de jure or de.facto obstacles to participation in
political acdtivitiés. = At elections the language problem may prove difficult.
At times when elections are being held, the nomadic Lapps are heavily
occupied so that it may be desirable to enable them to vote by post. The
Lapp organizations have now taken up this question." : : -

23. The Government of the United States of America, in addition to other imformation
supplied 1n connection with political rlghts, has stated in general terms. that

e representatlon of American Indlanq and- Alaska. Natlves in the governmental
structure has been, -largely, a matter of happenstanop.~ The indigenous person
has won an election by virtue of his ability to get votes from a constituency
that he then represents.”
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On this question, in general, it has been written that

%,.. the heart of the question ... is ... Do Indians or can Indians
participate not only in elections of their tribal government but in all other
levels of government, county, State, and federal? The answer is
unfortunately: 'not, unless the individual is willing to expend great effort'.

"The poor representation of American Indians and Alaskan Nétives.in the
governmental structure has not been the result of happenstance. ' Instead the_
reason can be pointed out exactly, the systematic exclusion of Native
Americans from the elective and gevernmental process. The treaties referred
to in the United States answer provided that Congress must approve; this
approval was the condition that was not met.” 1/

It has bebn added

"Although Indlans finally received the legal franchise in all States in 1948,
24 years after Congress granted it, Indians have been systematlcally denied
registration, the process by which one can be eligible to vote. This is
done by not making a register available, not providing bilingual explanations or
simply refusing to register pceople. © Another major method by which Indian franchise
becomes meaningless is through gerrymandering, the drawing of district lines to
dilute the strength of a group or area. This is done by either including all
the Indians in all districts making their vote worth less than a less popular
non=Indian district or splitting up the Indian population so that they are
outnumbered in every district." 2/

It has been stated in an official report that in the United States of Amenica:

"Indians constitute less than one half of 1 per cent of the population of
the United States and are widely dispersed throughout the country. Hence, _
they are not a particularly effective political force, Therefore, historically
Indians have depended greatly on their unique legal status to protect them from
the erosion of their rights by non-Indian prlvatc interests and State and local
government." 3/

The Government of Australia reports:

"Since Aboriginals comprise less than 1 per cent of the total population,
are predominantly rural and scattered throughout Australia, and were by
tradition organized effectively only into small:-local units, their failure to
become a political force is not surprising. Political awareness amongst
Aboriginals is, however, increasing rapidly."

1/ American Indian Law Newsletter, vol. 7, No. 11, Spe01al issue containing

"the American Indian response to the response of the United States of America", .p..53.
See also government information quoted in paragraph 128, below.

2/ Amerlean Indlan Law New°1etter, vol. 7, No. 11, p. 53.

il ' Report prupared by the Unlted States Commission .on the Lonference on

Security and Co-operation in Europe for the European Review Conference in Madrid.

(November 1980), p. 150.
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28. Turning to the more specific information which refers to concrete aspects

of the question, it should be stated from the ocutset that, in general, there is
only information on basic de jure aspects, with no significant discussion of the
actual application or enforcement of the relevant provisions. All the data
available in connection with the present study will, nevertheless, be discussed in
as concrete terms as possible. Aspects of the right to vote and to be elected,

as well as that of access under conditions of equality to non-elective public offige
will be dealt with.  The rights of assembly, of association, including formation
of and admittance to- political parties, will then be discussed, together with
whatever data are ﬁvailqble on the right to freedom of speech and expre351on of
political opinions and views., It should be borne in mind that this chapter is

not intended to be an exhaustive analysis of political rlghts per se. It focuses
on elements in the information available for the study which would indicate any
differences in the way in which such rights are implemented with regard to the
indigenous populations, particularly differences which may be prejudicial to them.

(b) Tne right to vote

.29.  Generally speaking, in all countries surveyed the requ*rements for voting are:
ﬁ{nationallty of the State in question, 4/ attainment of a given age (usually 18

“or 21) and freedom from civil interdiction (for example, civil 1ncapac1ty, insanity,
moral turpltude) aﬂd from disqualification from the exercise of political rights
(for example, conv1ctionqu a _serious crime).

30. In some countries, certain legal provisions would exclude some citizens from
the right to vote like other citizens because they do not fulfil specified literacy
or gother educational requirements or do not have other skills referred to 1n the law
in géneral terms which leave a wide margin for interpretation.

31. Ihéthaiiiian Constitutién_excludes illiterate persons from the right to
register as voters, The Constitution provides:

"Article 147. Brazilians over eighteen years of age registered as
prescribed by law shall be voters.

it
voe

Paragraph 3. The following may not register as voters:
ma. Illiterate persons;

"b. Those whd do not know how to express themselves in the national
language

"c. Those who are deprived, temporarily or permanently, of political
righta.”

4/ In three of the countries surveyed, however, aliens may vote in munlcipal
electlons, provided they satisfy certain conditions such as residence’ (b011v1a,
Constitution art. 220; Parsguay, Constitution art. 312 and Venezuela, :
Constitution art. lll). S ’ S o
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32, Act No. 6001 provides:

- "Art. 5. The norms of Articles 145 and 146 of the Federal Constitution
relating to nationality and citlzonshxp, apply to the Indians or forest-
' :dwellers.

"Sole paragraph. Enjoyment of civil and political rights by the
Indian depends on verification of the special conditions established in this-
Law and in the pertinent legislation."

33, Further, concerning the enjoyment of the general rights of citizenship
without discrimination, the Special Rapporteur notes that, although under

article 147 of the Federal Constitution Brazilians over 18 years of age have the
right to vote,'under section 9 of Act No. 6001 "an Indian may not be emancipated
from tutelage and therefore acquires the right of o;tlvensnlp until he-is 21 years
of age and only if he has 'che necessary Sklll to perform a useful aotivity e

34. The Phlllpplne Constltutlon provides that "it shall be the obligation of every
citizen qualified to vote to register and cast his vote' (article V, section 4).
Other provisions seem, however, to disqualify certain indigenous persons from voting
like other citizens, but grant them the right to elect their own representatives

to certain public bodies. = It has been written, in fact, that:

... Illiterate Aborigines do not have voting rights, but those who fulf;l
certaln conditions regarding &ducation may elect their own representatlves
to the various government bodies." 5/. '

35. Provisions making literacy a prerequ131te for the rlght to vote have now
‘disappeared from constitutional or statutory texts in several other countries. 6/
Elsewhere, a distinction has been drawn making the vote obligatory for those who
know how to read and write and optional for those who -do not. Most of these
provisions have now also disappeared from constitutional and statutory law.

One country, however makes that difference in its Constitution adopted in 1977
and presently in force. 7/

36. The fact that 01tlzensh1p was only “conferred" on American Indians in the

United States of America in 1924 and that some had not asked for it or wanted it,

and all received legal franchise in all states in 1948 has been discussed earlier. §/
The statement of the Canadian Government that Inuits were granted the right to

vote in federal elections only in 1950 and restrictions against votlng by |
registered Indians were removed only in 1960, has also been quoted before. 9/

5/ International Labour Organisation, Indigenous Peoples: Living and
WOrklng Conditions of Aboriginal Populations in Independent Countries, Studies
_and Reports, New Series, I'n. %5 (Geneva, International Labour Office, 1953),

p. 550.

.~ 6/ - For example, in Chile (1925 Constitution; art. 7), Ecuador
(1946 Constitution art. 17) and Peru (1933 Constitution, art. 86).

7/ Ecuador, Constitution of 1977, article 33, which reads: "Voting is :“
universal direct and secret, olegatory for those who know how to read 3nd wrlte,
and optional for illiterate persons.

§/ See paras. 24 and 25 above and paras. 55 59 of chapter VII on basic
principles (E/CN.4/Sub.2/476/Add.2).

9/  See para. 20 above.
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37.. There are, however, other countries in which full citizenship is still granted
only o some indigenous peoples and not to all., Thus political rights are
exercised only by those who have full citizenship. This appears to be the case

in Paraguay, since, according to information supplied by the Anti-Slavery ‘Society,
political rights have in fact been '"granted to the minority among the Indians, who
have full citizenship; ..« but not to the others™. 10/

33. [ven where all enjoy full citizenship in law, some difficulﬁiesvmay remain which
rcestrict the exercise of voting rights in practice.

39. Thus, the Government of Costa Ricd states:

"Ninety per cent of the indigenous population do not participate in
clectlons or other conbultatlons of the people because they do not have an
" identity card which Tor various reasons - schooling, culture - they have not
been able to obtaln or keep valld. There are no legal limitations, once an
identity card is obtained." i

:40 In the Unltpd Staues of Amerlca, certaln dlfflcultloo encountered by American
Indians in Pbﬂlstqflné as voturs havc been nontloncd above. 11/ '

41. At the local level, the indigenous inhabitants have been having a more
satisfactory recqrd»pf‘participation_and‘have beén taking an active part in many
activities and c¢ivié affairs of political importance in the immediate locality in
which they live and in local government in the rural areas in which they are
concentrated. In recent times, there have been instances of partlclpatlon by
thGSﬁ populations in similar activities 1n urban centres.

(o) The rlght to stand for clection and to be elected

42. In all countries coverad by the study, a candidate for elective public office
must meet the requirements for exercising the right to vote and, in addition, he
must possess the necessary abilities and qualifications to’carry out the relevant
functions satisfactorily. The conditions, abilities and qualifications for access
to non-elective public posts usually follow a similar pattern in the different
coun*r'la,so

43, A specified age, higher than that required for voting is often required for
standing for election to higher posts, such as senators, or representatives in
national assemblies. 12/

10/ - Information furnished.-on 3 Septembér 1976.
11/ In paras. 24 and 25.

12/ This happens in all countries surveyed. For example, an age limit of
30 years is set in Pakistan for election to the Senate (Constitution, art. 62(c))
and in Norway for-election as a representative (Constitution, art. 61). The
minimum age. in Brazil for clection to the Federal Senate is 35 (Constitution,
art. 41). “In India’ the minimum age is 25 for election to the House of the People
in qu¢1ampw and 30 for elaction to the Council of States in the same Parllament
(Federal Conatltutlon, art. 34 (b)).
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44. 1In Ecuador, candidates for elective office must be affiliated to a politioal
party as a necessary requirement. 13/ Simllarly, in Sweden, the seats 1n the
Riksdag are distributed among partles in accordance with a system of
representation which is proportional to the votes obtained in the election. 14/

45. In certain countries the law prevents 1nd1genous people from standlng for
election and being elected to public office.

46. This is the case in Brazil where "perscons who may not be registered may not

be elected to office" (Federal Constitution, art. 150). Since, as has been
discussed above, 15/ illiterate persons may not register as voters, it follows that
1ndigenous peOple who are illiterate, may not stand for election.

a7. In Paraguay many indigenous persons may‘not stand for election to publlc‘,
office since not @all of them have been granted full c1t1zensh1p. " This has meant
..that 1ndlgenous people tend not be represented in public office. 16/ The Antlm
Slavery Society which has submitted this information adds, as an example, that ™
there is no Indian deputy in the National Assembly. 17/

48. In other countries, there is no de jure restriction on indigenous people
standing for: election and being elected to public office, ‘but de facto there are
obstacles which ultimately curtail their participation in political activities,
including that of being elected. This is the case, for example, in Costa Rica,
where according to 1nformatlon furnished by the Government up to 90 per. cent of the
1ndigenous population does. not take part in elections-or other popular consultations
becauge they have no knowledgc of the identity card needed to do so. Once they
have obtained the card, there are no legal 11mxtat10ns on thelr partlcipatlon in
electoral and polltlcal processes. 18/

49. According to information quoted above, 19/ in the United States of America

the electoral roll is not open to 2ll 1nd1genous people, some are simply refused’
registration or the necessary explanaticns in a languabe they can understand in

order to reglster and thus beconme ellgible to vote as well as to stand for electlon.
50. Other practices include "gerrymanderlng" ‘or other dilution tactlcs, through
which the relative numerical strength of the indigenous vote is diminished or
neutralized so that they are outnumbered where they could otherw1se oe very 1mportant
groups or even constituie a majority. -

13/ Constitutlon of 1977, article 37, which reads: "Only legally recognized
polltical parties may present candidates in a public’ election. In addition to the
other requirements imposed by the Constitution, to run as a oandldate ln any publlc
election a .person must be affiliated to a polltlcal party "

14/ Constitution, article 14.
15/ See paras. 31-33, above.

) lﬁ{ffﬁee‘oara. 35, above.

= L1/ -Information submitted on 3 September 1976.
lgj 'See“bara. 37, above. -
19/ See para. 25, above.
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51. Similar practices are used in the Central Tribal Belt in India according to
information quoted below 20/ in the context of a dis scusaion of questions pertaining
to the autonomy of trloal populations in the areas they inhabit and their recognition
&3 local or regional: polltlco administrative cntities.

52. 1In several of the countries for which information is available, the indigenous
nopulation hags representatives at various levels in national Government. They
participate, for example, in the national and State legislative bodies.

55. Thus in 1975, according to information furnished by the Government of Australia,
three Aboriginals had been elected to Australian parliaments under universal
franchise. In late 1974 Mr. Hyacinth Tungutalum of Bathurst Island was elected to
the Northern Territory Legislative Assembly, and in the 1974 Queensland State
glcctlons, Mr. Eric Deeral, of Hops Vale and Cairns, North Queensland, was elected
to the Legislative Xssenbly. Senzeor fdeville Bonnar of Queensland retains his seat
in the Australian Senate. -

54. The Government of Canada has stated that:

"The first Indian, Frank Calder, a Nishga chief, was elected to the
BPltlSh Colunbia legislature in 1949

... two native people sit in the tederal Houge of Commons, having been
v;_aleoted in the federal zlection of October 1972: Len Marchand, M.P. for
"“‘KamlOQQSwCerbou, and Wally Firth, M.P. for the Northwest Territories .ewe

“MSeveral native people have been elected to the Territorial Councils of the
Northwest Territories and the Yukon.?

55. The statenbnts of the Government of the United States of America to the effect.
that 1nd15enous persons have won an election by virtue of their ability to get votes
from a constituency that they then represent, as well as the assertion by the.
Government that "representation of American Indians and Alaska Natives in the
Governmental Structure has been a matter of happenstance™ have been referred .to
above. 21/

55, The Government has further stated in this connaction, that:

"Indian tribes are governed, generally speaking, through a constitution that has
been ratified by the Secretary of the Interior and that spells out how a tribal
government is elected, how long it serves the tribe, and who is entitled to vote
in tribal elections. The rights of peaceful assembly are guaranteed

“+ indigenous péople by the United States Constitution as are the rlghts of
peaceful assembly of all other citizens.

"Nenial of rights of an indigenous person by his or her tribal government
generally are redressed-at election time. However, at least one protest on an
Indian reservation - the protest at Wounded Knez on the Pine Ridge (Oglala Sioux)
Reservation - came about, in part, because a dissident group of Oglala Sloux
tribal members did not agree that the tribal government reprusented their 'point
of view." -

‘l\)

/  See¢ paras. 168 and 169, below.

N

21/ See para. 23, above.
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- In this connection it has been written:

"It is ironic that the United States chose only to respond by citing the
existence of tribal governments and an isolated incident on the Pine Ridge
Reservation in South Dakota while at the same time Navajo People in Arizona
are being denied their franchise through illegal énd immoral means.

_ "Indians havé the right of peaceful assembly and freedom of speech but
without a meaningful franchise these rights are void. Rights in a vacuum
-;are not rights.

"Yhile it :is true that the major problem [is onel] of determining eligibility,
assuming eligibility in a recognized tribe is [based on] ancestry, the tragedy
. of .this process is that people with little or no trlbal blood are-included on
some rolls while people with the requisite amount or mére are excluded. This
procedure is particularly prevalent in areas where mlneral wealth is present
and per capita payments will be made. :

"The United States has also failed to provide adequate help for similar
tribes that have. been 1gnored in making a correct updated roll. Of course .
‘proving aneestry is to.no avail 1f ‘the tribe to whlch one- belongs is no-
longer recognized.™ 22/ U

58. It has been indicated that one of the most dramatic problems which led to
activities of the American Indian Movement was corruption in the Bureau of Indian
Affairs -and within federally controlled Melective systems” of government on Indlan
reservations. 235/

59. It has also been pointed .out that the Wounded Knee siege was caused in part by
the fact that the Oglala Sioux were not allowed to eleét theéir own officials
themselves but had to accept persons imposed by the Bureau of Indian Affairs. 24/

60.  As %o indigenous representation in local government it has been pointed out
that in;Finland there is mixed Lapp and non-Lapp representation-in the Communal
Councils of the provinces where the Lapps reside, as other groups of population also
reside there. The municipal and rural communes constitute local administrative.
entities which have been granted, by law, a far-reaching right to local self-
government .

61. 1In New Zealand as a result of the local elections in 1971, 13 of the 21 eities
elected from one to four Maori councillors, thus bringing to 22 the total number of
Maoris elected £o the municipal counzils.

62. TIn any event, the indigenous populqtlonb and some non=governmental bodies

complain that, in spite of the growing non- 1nd1genous vote for -indigenous candidates,
the latter have so far achieved za merely symbollc representation which does not give
_them an effective say in the decisions of the multirepresentational assemblies to which.
”-they belong. -

22/ American Indian Law Newsletter, pp. 5%.54 .,

23/ John Mohawk, "The sovereignty which is sought can be real", Akwesasne Notes,
vol. 7, No. 4, 1975, pp. 34~35.

24/ "Facts on file", Weekly World News Digest, 1973 (New York), p. 166.
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63. Thus, for example, in New Zealand - a country in which the participation
of the indigenous population in local government is most apparent - the Goverhment
rlghtly notes as 1mportant that

""There ig’ a long tradltlon of Maorl part1C1pat13n in local government )
in rural areas and, in the-last 15 years, they have been playing an
increasingly prominent part in urban areas. The last local body elections
were held in1971.  .There-are: 21 cities in New Zealand and in the 1971
elections 1% icities elected from one to. four Maori councillors. Altogether,
22 Maoris were elected to city authorities. Bearing in mind the fact that

there are some cities with only a handful of Maori residents, it is clear that

" the residents of most.-cities have no prejudice against Maoris in their
‘controlling authorities. There is not one city where the Maorl proportion of
‘the population is sufficient to elect one of their number without substantial
suppovt from non=Maori.citizens. Maoris werc also s eleccted in many boroughs and
counties. ' On a nunber of occasions Maoris have been elected as mayors of
boroughs and chairmen of county councils. . In the last elections two cities
electcd Maori Deputy Mayors W

64. On’ the other hand ‘the- Cltlzens‘ A85001at10n for. Racxal Equallty, a domestic
non-governmental organizationithat is working towards more effective equality of the
varicus population groups in the country pointed out, in its statement to the
Spe01al Rapporteur during hlS official visit to that country in June 1973, that:

g great network of local bodles .and. ad hoc organizations exists in

'New Zeala#id;  and Maoris are invariably-eligible for election or appointment’ to
these. But their minority status means that they are seldom able to exercise
effective control over them, let alone an effective voice within; their
representetion, at best; is usually.of a token nature. The result is that
Maoris are. invariably left out of the decision-making process - and often from
decisions’ that vitally affect them (or their children)." 25/

65. The separate Maori and non-Maori representation in Parliament is discussed

below in section D,2. 1In the case of local body elections, the situation is different.
All citizehs resident in a local authority area voté on a common roll. Cities are
governed by city- counolls, smaller towns by borough councils and the rural areas by
county councils,

66. In this connection, reference should be made to the provisions in force in some
countries, whereby certain seats in-the local and national assemblies are reserved
for certain disadvantaged population groups, 1nclud1ng indigenous populatlons.

67. In New Zealand, there is separate Maori representation in Parliament and in
the Cabinet. Separate Maori representation was provided for'bynthe_Maori
Representation Act, 1867. Today, the statute law on elections and the life of
Parliament is contained in the Electoral Act, 1956. The House of Representatives
now consists of 80 members, four of whom are Maori (see paras. 141-147 below).

68. In India, the Scheduled Tribes, which have been included by the Indian Government
among those it describes as the "weaker" sections of the population, are entitled

to proportionate representation in state assemblies and the National Parliament.

These arrangements are described in more detail in paragraphs 138 to 140, below.

'69, -In Pakistan, by Order No. 13 of 1970, seats have oeen allocated to<the 7
centrally administered tribal area in the National Assembly (see para. 137, below).

25/ Information furnished orally to the Speciai'Rapporteur in Auckland during
his official visit to New Zealand in June 1973 and later confirmed in writing.
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(d) The right to equal access to public service

70. In all the countries for which information is available, the law imposes

no restriction on the eligibility of nationals to access to the public service
on the ground of race, colour, national or ethnic origin. The right to take
part ‘in ‘thé Government, as well as in the conduct of public affairs at .any level,
and to have equal access to public office is based only on personal competence :
and merit with no restrictions other than those established by law. In many
countries, the right to hold public office is restricted to citizens and certain
of the highest administrative and political offices must be held by citizens by
birth and not by naturalized persons. iy

TL. Inltlal appointments ‘to career posts in the. adminlstratlon are in most
cases made on the basis of competitive examinatlons as a general rule.

72. 1In’ one’ country’ (Guatemala) a fundamental law provides that "1n filllng
public posts, there:shall bé no discrimination based on-race, sex, clvil status,
religion, birth, social or:economic position-or political opinion". Accordlng

to the same law any discrimination on political, social, rellgious, racial or sex
grounds which harms or favours public servants or persons aspiring to enter the
Civil Service shall make the public officials responsible liable to fines, . .
suspension or in grave cases, dismlssal following a hearing before the National
Civil Service Board. :

73. In many countries indigenous. people are markedly underrepresented in
appointed governmental posts. The fact that they occupy so few important public
posts, or none at ‘all, is largely the result of linguistic, cultural and
educational differenees, “the - bulk of 1ndlgenous pOpulatlons often. belng illiterate
in many- countries. LT S L

74. There are, however, clear cases. where there are other reasons, whether in .
addition to the former causes or independently, for preventing, 1imiting or.
restricting access to appointive public office which seriously affect any o
criteria for bringing about conditions of equal access to such office..

el

75. For example, the Anti-Slavery Soclety states that in Paraguay indigenous
people rarely occupy appointive public office and never "on any but ... the
lowest ‘adiiinistrative level". This is communicated together with, 1ndications
that only some ‘of the indigenous populations in Paraguay have been granted "full
citizenship". 26/ . _

75. In several countries, the indigenous inhabitants hold non-elective office
in the hational Government, including some important posts, since according to
the 1nformatlon available, there is nothing to prevent them from holding any
office, prov1ded that they have the abilities and qualifications required by law.
This, howévér, as is pointed out, is the stumbling-block for the indigenous
populations in these countries, since, until very recently, very few indigenous
inhabitants possessed the education and experience required for many of the
important posts. ‘For- example, New Zealand explains the fact that only one Maori
judge sits in its cotirts ‘by: the absence of candidates with the requisite -
qualifications: namely, being a lawyer and having practised law for a specified

26/ See paras.37 and 47, above.
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number of years. A similar situation is.to be found in other countries. In
all of them, however, it is reported that more and more indigenous inhabitants

are pursuibg university and professional studies and submitting applications
for public posﬂs.

77. The Government of Canada has stated that one Indian Senator has held office
in the Canadian Senate, an appointed _body.

78. In Guyana, according to an dfﬂicial publication:

"Earnest of things to come in so far as Amerindian. development and
integratzon with the rest of the community are concerned is seen in the
fact ‘that even.now, wheén: far-reaching long~term plans:for . Amerindian
integration are just beginning to be implemented, Amerindian citizens of
Guyana{are already becoming far more visible than before among the coastal
citizenry. "Thus the p st few years have seen a much greater intake of
Amerindians into the-army and the.police force, the nursing profession,

'teaching, businéss, and Government and other offices.

"In 1969, Parliamentary Secretary for Amerindian Affairs, _
Mr.: Philip‘Duncan, became ‘the first Amerindian: citizen to represent _
'Guyana it’ the United- Nations. Mr. Duncan, .who wWas .one. of. the' Guyana's
team of delegates attending the twenty-eighth United Nations. .
General Assembly, thereby set the pattern for the future participation
:;Jof Amerindians in the external affairs of the country ..." 27/

79. 1In Austraiia the foice of Aboriginal Affairs carries out the directions
"of ‘the- Minister-in-Charge."In the State ;of Victoria, there is an Aboriginalv
Affairs Advisory Council created by the Aboriginal Affairs Act 1967,, this Q,”'
Council includes aboriginal members. There is also a Minister for Aboriginal
Affairs in this”Stite. ‘Arrangements for a statutory advisory counCil are, being
made in the State of” New Soﬁth Wales., - i : »

.<_\ﬁ

80. In connection With access to non-elective office the Government. of the' :?;_
United States of America ‘reports that: '

" .. the Bureau of ‘Indian Affairs has had .. Indians as .. &
Commissioner(s] ... ‘and, 's.. :[like) various other units of government .-
concerned with Indian matters, has a high proportion of Indian employees
that presumably inject Indian thinking into the executive branch of

_W,government ees™

8l. Reference has been made above in chapter X, Administratlve arrangements, i
paragraph 72, to statutory preference to be granted to American Indians in posta
‘available in’ the Bureau of iIrndian Affairs. The. low. nepresentation existing in.
these posts despite legislative mandate and judicial .adjudication has also been
pointed otit. *

82.: What has beén called "the failure to comply with;a legislative mandate to .
give employment preférence to Indian people within the Bureau of Indian Affairs™ 28/

27/ Guyana, Ministry of Information and Culture, "A brief outline of the
progress of integration in Guyana', January 1970, pp 33, 61-62."

28/ American Indian Law Newsletter, 166.cits, pp.47=49:"
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was reflected in Congressman Olsen's report (1970) which stated, inter alia,
that most positions occupied by Indians in the Bureau were of a low category
and salary and that non-Indians were often promoted to supervisory positions
when Indians were available. The cases of Freeman vs. Morton and Mancari vs.
Morton have been mentioned as upholding the right:of Indians to preferential
employment in the Bureau of Indian Affairs. 29/ It was also shown that the
number of American Indians employed by the Federal Government in agencies and
departments where the Indian preference statutes are not :in effect were even
lower. The low figures given were said to represent an: increaSe of .0;l1 to
1.0 per cent in varlous levels, 30/ b A

83. The. Special Rapporteur has received infornation from the. Government on the
more recent situation of Indian etiployment within the Bureau of Indian: Affairs
and in agencies and departments'of'the Federal Government - which had shown. some
improvement. The Special Rapporteur did not receive data’ on Indian employment
in State and local Governnent agencies and departments.

84.,¢The New Zealand Government has 6tated:

"In the case of non-elective public offices, the same opportunitles
are open "to Maoris as to non=Maoris. In the ... Cabinet of 20 Ministers
there were two Maoris and one part-Maori holding office [in 1973]. In the
judiciary there ... [was in 1973] only one Maori magistrate. To qualify
for judiciary positions a person must have practised as a barrister for

. at least seven years. In the past only a few Mdoris have qualified in

.. law, which meant that there was little opportunity for a Maori to be

appointed to the 1udlclar'y 'In the last few years, however,-the number
of Maori lawyers has substantially increased and it may be expected that
more will be appointed to the judiciary in future years. In the armed
services and the police force there are large numbers of Maoris holding
respon31ble positions. In the public service Maoris are able to apply K
for any p051tlon for which they are qualified and there are in fact Maoris. ..
holding positions of responsibility in a wide range of Government
departments. In recent years two Maoris have held the position of
permanent head of a Government department. With the numbers of Maorls
now moving through the upper grades of the public service, there is every
prospect of an increasing number reaching top positions."

85 The Cltizens' Association for Racial Equality, a non-governmental
organization mentioned above (see para.64), has transmitted informaticn to the
effect that Maoris

‘fape unoerrrprceented in the civil service, even in the
Department of Maori Affairs where all the important posts are held by
Europeans. Civil service procedures for appointments and promotions
take little or no account of the different cultural background and patterns
of social behaviour of Maoris - and thus it is not surprising that they
are underrepresented in positions of responsibility.” .
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86. The. Government pointed out in 1974 that the comments quoted in the
preceding -paragraph

"do not seem to take proper account of the part which is in

"It has already been mentioned, in other material supplied, that
important decisions on Maori land development Maori housing and
investments by the Maori Trustee are made by the Board of" Maori Affairs
which has & Maori- majority Legislation just introduced ‘into Parliament
provides for an increase in the number of private ‘Maori members of 'this’
Board from four to seven. As the present Minister, who is Chairman, is a
_Maori, the new, Board will comprise eight Maoris and four officials. In

' addition, District Maori Advisory Committees are being set up throughout
the country to ekerCise delegaued ‘powers {rom the Beard. These delegated
powers wWill include the powers to make decisions-on many aspects of
Government lending to Maoris. So far as the social welfare division of
the Department of Maori Affairs is concerned, this is almost entirely
staffed by Maoris (and a few Pacific Island ‘Polynesians) from the Executive
Director downwards. Persons applying for positions in this service are

expected to speak Maori and to have a good knowledge of Maori society and
culture.ﬂ

87. Some countries reserve a certain percentage of positions in the public
services and provide special training facilities to candidates belonging to
indigenous groups to ‘énable them to compete for higher posts in the administrative
and allied services. In some countries the qualifications and standards required
have been lowered in order to give indigenous candidates a chance of occupying
some of those posts. (See paras.88, 89, 92, 130, 135 and 138 below.)

88. According to information provided by the Government of Pakistan, it has
relaxed the age limit by up to three years for minority communities and tribal
candidates in certain districts in order to fa01litate thelr access to the public
service of Pakistan. . (See para. 135 below.)

89. According to information from- the Government of Chile'

"As to the’ p0331bility of being named to public office, whether =
elective or not, ... they [indigenous people] are subject to the provisions
...both of the Constitution and of the Administrative ‘Statite. - As regards
"access to public service in areas of indigenous concentration, however,
there is a system of assigning them special points in the competitive
examinations for such posts in accordance with regulations to be issued
by the President'of the Republic (Law 17, 729, art;%?).”

w..+.. "Apart from this, in the Araucania area for example, there is a large
" number of civil servants, especially teachers, who are Mapuches or of
. Mapuche descent."

90. In other countries, the indigenous populations have been granted special
representation in appointive bodies, mainly in the executive branch. 31/

31/ For example in. Australia, India, Pakistan and the Philippines. Not so in
Malaysia, however, where the Government appoints a person to represent Orarg Asli
interests in Parliament and this person sits in the Senate. See para.l34,below.
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91. Thus; according to information provided by the Philippine Government, the
President normally includes a qualified member of national cultural minorities
as head of one Cabinet-level agency or department. 32/

92. 1In Pakistan the Constitution provides that for a period not exceeding -

10 years from the commencing day, posts may be reserved. for persdons. belonolng ,
to any class or area to secure their adequate representation in the service of
Pakistan (section 27 (1)). People of different areas or classes should be
enabled - through education, training, industrial development and other methods -
to participate fully in all forms of national activities, including their
employment in the service of Pakistan. (See para.l35,below.)

93. In India, a certain proportion of posts in the public services has been
set aside for members of the Scheduled Tribep, and the Government provides
special tutoring facilities in order to accelerate. advancement to senior posts
in the federal civil services. While the. provision regarding reservation of
seats in the Parliament and State Assembly expires 20 years after the entry
into force of the Constitution, those Constitutional provisions concerning
reservation of posts in public service are entrenched.

(e) The right of assembly; the right of association; the right to form and
Join political parties; freedom Lo exXxpress political views and opinions

94. The information available in connection with these matters does not contain
any references to provisions applying specifically to indigenous populations. It
refers in general to provisions applicable to all persons and does not include
any indications as to how these provisions may have been enforced with regard to
indigenous populations. The data avallable are incomplete and fragmentary. _It
-mayy however, be useful to indicate :briefly the demjure situgtion as reflected
by these provisions, the texts of which are available in connection with the
study, pointing out the few references to the de- facto sxtuation as it affects
indigenous populations. :

95. In all countries for which there is information on these matters 33/
provision is made in the Constitution, in other fundamental texts and/or in
statutory law for citizens 34/ or the inhabitants of the country 35/ to enjoy

- on an equal footing - the “right of assembly, the right to part101pate in public
meet1ng§vand demonstrations or processions in public places ~ provided that these

32/ See para.l3l below.

33/ No information whatsoever was available on Argentina, Australia, Burma,
Chile, El Salvador, Guyana, Indonesia, Laos, Malaysia, New Zealand, Nicaragua, )
Norway, Panama, the Philippines, Sweden or Venezuela. This, of course, does not
imply  that these rights are not. recognized or regulated in those countries.

34/ As, for example, in Bangladesh, Denmark (Greenland), India, Pakistan
and Sri. Lanka. Whether this right. is attributed only to citizens or to all the
inhabitants of the country is not specified in the information relating to Canada,
for example.

35/ As, for example, in Bolivia, Brazil, Costa Rica, Ecuador, Guatemala,
Honduras, Japan, Mexico, Pakistan, Paraguay, Peru and Sri Lanka.
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rights are exercised peacefully and that those participating in such activities

are unarmed36/ - and the right to associate with others for any legal purpose. 31/
In all systems the exercise of thesé rights is subjéct ‘to regulation to safeguard,
inter alia, public order, public morality and publlc decencv. 38/

96. In some countrles provisions also exist establlshing the right of citizens
to form associations in order to participate in political affairs. 39t

97. Regarding some concrete examples of the formation of their own political
parties by the Maoris in New Zealand the Government has stated that:

"Generally speaking, Maoris tend to support one or other of the main
political“parties, but it is normal at each general election for small
political parties to:be formed: by Maoris.  There is no restriction on -
their right to do so or against-any peaceful assembly and association
for political purposes. These freedous are preserved-by the common and
statute law for all persons, subject to laws of general application as to-
public safety, slander, etc."

98. As to Paraguay, it has been stated that:
"fﬁere is no special polltical assoclation of Indlans in Paraguay
(the A5001aclon Indigenista being a body of non-Indians). 40/

36/ E.g. Bolivia, Brazil, Costa Rica, Ecuador, Denmark (Greenland), A
Guatemala, Honduras, Japan,::iIndia, Mexico,. Pakistan, Peru, Sri. lanka and Venezuela.

37/ E.g. Bollv1a, Brazil Costa Rica, Ecuador, Denmark (Greenland),
Guatemala, Honduras, Japan, Mex1co, Pakistan, Paraguay and Peru.

38/ See foot-notes 34 to 37 immediately above.

39/ Information is available concerning only a few countries, i.e. Bolivia,,“,‘
Ecuador, El Salvador, Guatemala (which, however, prohibits "the formation or T
functioning of political parties that advocate the communist ldeology or, by
their doctrinaire approach, methods of action or international connectlons, )
act against the sovereignty of the State or the foundations of the democratic’
organization" of the country; it is also provided that not less than 20 per cent
of those affiliated to a political party must know how to read and write, whereas
the percentage of illiteracy among the indigenous population is high - see in
this connection Chapter XIII, Education (E/CN.4/Sub.2/1983/21/Add.2, paras.76-85)),
Honduras, Mexico, Pakistan and Paraguay (in which, however, "neither the formation-
nor functioning will be allowed of any political party whose purpose is to destroy’
the republican and representative democratic. system of government or the multiparty .
system. The subordination of Paraguayan political parties to, or their alliance
with, similar organizations in other countries is prohibited. Nor may subsidies :
or directives be received from abroad.").

&_/ Information submitted by the Anti-Slavery Society on 3 Sepbember 1976
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"..., The Consejo Indfgena ... tends to consider itself an informal

representative of the Indian community, but its prestige depends on its
‘being. supported by Paraguayans, of the Marandd Project." 41/ -

99. . As regards political partles in Suriname, it has been reported that
"polwtical paxtles are ra01al but the Government is a coalition of these
parties ...". 42/

PR

100. .In Guyana an oﬁficial eeﬁrce brdvides the following informatidn:;

"Althouph Amerindlans have been electlnv their own village leaders
since 1955, Amerindians as a group had no political voice before 1962
when a body calling itself the Amerindian Association was formed. .This
ASSOCl&thﬂ, founded by a group of educated Amerindians, but open to )
'all. persons. genulnely lnterested in_the welfare of Amerindians' numbered
-n_5,0GO members in 1969 and ‘had branches in 20 Amerlndlan villages. '

"In keeping with its stated alms and obgectlves (... to promote
and represent the interests and welfare of Amerindians in’ Guyana, and to
make representation, and to take approprlate actiona in these respects'),
the Association early became very vocal about the question of Amerindian
land: rights urging as one of its main planks of existence the granting to
Guyana'stmerindians of firm title to all lands occﬁpied by them.

“So successful was this call that by 1965, when the conference for
settllng Guyana S 1ndependence was held in London, special con51derat10n
was given by the Guyana representatives at the conference to the questlon
of giving Amerindians titles to their ancestral lands." 43/

101. On political.parties in Greenland, Denmark, an author writes:

"There are currently four political parties in Greenland, Two of
them still have not established themselves formally as political parties,
~and are called movements, but are equivalent to parties. They act on the
basis of their pollthdl programmes,. they take part in electlons ‘and so on.ﬁ 44/

41/ The Consejo Indigena is an informal body composed of. respected .
indlgenous leaders from various Paraguayan groups. It is closely related to-
the private Marandd Progect whose collaborators selected the first: members of
the Consejo Indfgena. The Conse jo gradually gained independence iarrd::-became a .
spokesmah for indigenous claims, and catfie t0o be recognized unofficially: by State -
bodies, namely the Indigenous Affairs’ Department, as an 1nformaL representative..
of the- 1ndlgenous population. Ibld : : DECEE A A I

&g/ V.S. Naipaul, The Mlddle Passage (Andre Deutsch Limited, London), 1962
p 3‘64&7

43/ Guyana Mlnlstry of Information and Culture, op. cit., Pa 37

44/ Helge Kleivan, "Kalaallit Nunaat - The land of the Greenlanders",
IWGIA Newsletter, No.22, Copenhagen, June 1979, p.l5.
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102. These four. parties are described. as follows .by- the author'

'"‘Siumub' [In the early 197033 a group of young leitiClans who .
later formed a moderate socialist party Siumut (i.e. 'Forward'), ‘formulated
their strong. criticism of. the post-war development pProgess..:. They. launched :
severe. attacks on the. concentration of the population in a few towns, whioh::
was one of the main features of the notorious 'G-60! scheme 1nitiateqiin_fﬁg
1964. This policy effected the abandonment of many of the outlying ‘
settlements,; as part of the effort, to direct labour to, the industrial -
plants in the towns of West Greenland. The remalning settlements stagnated'
due to. a: pronounced concentration. of 1nvestments Ain the 1arger population
centres only.*®

"'Atassut' (i e."the connecting 1ink') is a movement ‘that has been
-established An oppositlon to Siumut. It stresses the importance of ‘the
best p0851ble relationship between Greenland and Denmark hence the name.
of the movement. Atassut is in favour of home rule, but its representatives
in the Commission on Home, Rule were much more willing to compromise with
the Danish politlcians when the Siumut’ representatives were fighting most
courageously to retain undivided ownership and control for the resident
population of. Greenland over non-renewable resources. ",: :

"'Inuit Ataqatlgiit' (1.e. 'the brotherhood of. the Inuit people"
also meaning 'human brotherhood!') is the only movement strongly opposed
to home rule. It is .a soc1alist group fighting for independence, and
maintalning that the compromlse in the Commlssion on Home.Rule over -
non—renewable resouroes was. a. sell-out Like the Siumut party it is most
definltely against Greenland’s membershlp of the EEC, and like Siumut it
has a clearly anti-centralist attitude."”

“'Sulissartut Partlat' (i.e. 'the Labour Party ) is olosely related
to SIK,. the labour union of. Greenland. . This party is .very close to
Siumut on all.the main issues." 45/

103, Freedom of expre351on, lncluding that of polltiCal v1ews, is also provided
““for in all systems for which information is available. 46/

45/, Ibid., p.19..

46/ ‘The ‘data relatihg to- Bangladesh Burma Chlle, ‘Costa Rica, : :
Denmark - (Greenland ), Guatemala, Guyana, India, Japar, Pakistan and ‘Suriname :
conthined the .texts of provisions dealing with this right. ' The:information
relating to- Canada, ‘Finland, Sweden and the Uriited States of America contains:
statements of a general character concerning freedom of speech. Since- aéne of
these provisions er. statements. carried any specific referenoes to the use of .
this right for politlcal purposes or to its use by indxgenous populations for
the stated purposes, no meanlngful dlscussion of these matters could be developed;

o
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104. As regards some aspects of the rights to freedom of expression and of
asgembly and association for political and related purposes, in the

United States of America it has been argiued by many individuals,; groups and
organlzations that being a leader, or. even a member of some associations -
particular}y ‘the Amerlcan Indian . Movement - and engaging in activities on
behalf of Indian rights, has given rise to harassment and persecutlon.

105. Furthermore, it has been dlleged that certain assoc1atlons seem to have
been placed under surveillance and to have been singled out: for harassment and -

disruption.

106. A publication.contains information that would tend to indicate that there ..

is a campaign against the American Indian Movement which is said to have bheen
"tagged for disruption and surveillance': .

"Ag part of that programme, the CIA developed illegal relationships
with local police departments, which included training programmes in
-~ intelligence work, routing payment of 'gratuities', the lending of CIA
agents and equipment for police work, and the use of police officers
during CIA break-ins.. The CIA also had a long-time agreement with the

Justice Department which exempted any CIA agent from criminal investigation

or prosecution. These practices were exposed in the recent Rockefeller
‘Commission on CIA Activities.

1"
e e.0

. "The combinations of arrests, court actions and harassments point .
‘more and more to a state-federal-local conspiracy to deal expedlently, i
efficiently, and thoroughly with native activists,

L . .

"The legal campaign against the American Indian Movement has
continued for almost three years now, waged by an army of civil
servants and police and prosecutors who never have to worry about
where their rent money or supper for their children is coming from.
These salaried officials are backed up by millions of dollars of
travel money, investigators, secretaries, and all the technology
and information the United States can command." 47/

47/ Akwesasne Notes, vol.7, No.5, 1975, pp.8, 14.
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. D. Special measures

" 1. Introductory remarks

107. The mere elimination of the adverse distinctions made against 1nd1genous
populations is not sufficlent. Further meéasures must be taken to ensure that
indigenous populations are truly on an equal footing with othér populatlon groups
which enjoy their rights and freedoms in a fuller sense, as individuals and as
peoples. After cénturies- of suppression and exploitation po§1t1ve measures have to
be taken'to adhieve conditions of réal opportunity for these groups, whlch are now
disadvantaged and vulnerable.

108. Orie’ such measure is the reservatlon of elective or app01nt1ve posts forv
candidates from underprivileged or disadvantaged groups in the general context of )
society as a whole. Among these "marginal" groups are the indigenous populations ”
who after centuries of deprivation, persecution and exploitation, are in

extremely depressed situation from which they must emerge as full participants

in the common- effort and add their voices and views to ‘the collectlve approach to
problems and their’ Solution. Their approach is recognized as valid and useful and
‘they should haVe the opportunity to contrlbute their ideas thus enriching and
broadening the’ content of any action taken in the many areas in which they are
partlcularly competent.

109. Their own forms of organization and internal control have to be fully implemented
so that they may find in their own roots the best ways of acting in accordance with
their inherited life-styles andvalues. To this end, a necessary measure of autonomy
or self-determination has to be granted them in executlve administrative, legislative
and judicial matters as well as in cultural 11nguistic and educational approaches,
including areas cor¢érning matters of" health and médicine, traditional occupations

and forms of land tenure and development of natural resources.

110. The concentration of the indigenous populations in certain areas or regions

of countries where their own ancestral traditions and inherited institutions prevail
can then be recognized and tréated as local or regional socio-political entities for
administrative and*bolitical”purposes,

111. The following paragraphs will be devoted: to the examination of such solutions
as are referred to in the information availablé 'in connection with the" study
concerning ways in whicgh a nore just 'and equitable solution may be foun& for’ these
populations to organize and function' in the broader contéxt of the’ State in’which
they find themselves today,

2. Separate representation of indigenous populations

112, In the outline used for the collection of information in connection with the
study, the following text was included under item 73:

"Information as to whether separate representation of the indigenous
and non-indigenous populations has been established at any level and, if
so, details as to the special conditions governing the separate:eléctorates
and separate access to elective and non-elective positions, whether
legislative, executive, administrative or judicial, and an indication as
to whether such conditions work to the advantage or dlsadvantage of the
indigenous populations of the country."
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~113. Few Governments and no non-governmental organizations responded to this question,

Some information was gathered from other sources, such as domestic non-governmental
organizations contacted during the Special Rapporteur's visit to several countries
and scholarly publications... Whatever information is available as a result of these
efforts is presented here. : : : ~ :

114. No information whatsoever was available for many ¢ountries in this regard. iﬁ/

115. Iﬁfgrmabiontis available on some countries to.the effect that there is no separate
representation for indigenous populations in those countries. 49/. '

116. The Government of Brazil states that: 50/ "thers is no separate representation
for the various ethnic, religious and similar groups. The representation of small
ideological groups is assured by the existence of various political parties".

117. The Canadian Government has algo stated that:

"No separate representation in provincial or federal governments has
been introduced, nor has it been sought by the native people. Indians,
Eskimos and Métis have participated in all three major political parties
in Canada. Extraordinary steps have been taken in the North to provide
for balloting in remote communities with the fiyingin of official polling
materials.™ »

118 In somewhat similar terms, the Finnish Government has submitted the follow1ng
informatlon ‘.

"There is no separate representation for the Lapps at any level. As they
have the same political rights as other people, there are Lapp Members
of Parliament and members of the local communal councils which are
representative bodies for local self-government.® . :

119.. In responseﬁﬁd_a request for information on certain aspects of political rights,
the Government simply stated:

"There is . no discrimination against the Lapps in regard to these rights.
The same legal rules apply to all Swedish citizens, including the Lapps.
There is no spearate_political representation of the Lappish population,”

48/ Argentina, Bangladesh, Bolivia, Colombia, Denmark (Greenland), Ecuador,
El Salvador, Guatemala, Guyana, France (Guyana), Honduras, Indonesia, Japan, Laos,
Panamé Paraguay, Peru, rl Lanka, Suriname and Venezuela.

49/ For example Brazll Canada, Costa Rlca, Finland, México and Sweden.

50/ Study of Dlscclminatlon in the Matter of Political Rights, Confercncu
Room Paper No. [], para. 51. ‘
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120. An expert who has been active for a long time 1n Sami affairs in Sweden has stated
in this regard that- :

"The Lapps have no representatives in the Swedish Parllament cuse . In
1971 a new reindeer farming statute was presented in a Government prop081tlon
and by lobbying and forming a group consisting of several political parties
we succeeded in getting several ameliorations in the text of the law. "It has
been posslble, in the current Parliament situation, to get a union of several
parties for such amelioratlons, but things can change very much from electibn
to election ..... It is impossible for the Lapps to rely on just one political

_ party; 1t would be dangerous to do so.“ 51/

121.°0n this questlon, the Government of Mex;co states:

"By virtue of the principle that all persons are equal before the law,
enshrined in article 10 of the Constitution, there is no separate representation
1n our country of indigenous and non-indigenous populatlons.ﬁ,

122. With reference to separate representation of indigenous and non-indigenous
populatlons in electlve and non—electlve collective bodies, the Government of
Costa Rlca answers simply "Question does not apply"

123, The information concerning three countries contains elements which would indicate
the theoretical possibility of separate representation (Chile), the intention of the
federal Government to establish such separate representation in a- federal territory
(Australia) and the existence at recent elections of separate indigenous lists of
candidates_which did not however gain separate representation (Norway).

124. The Government of Chile’ states (1975)

"There 18 no possibility in Chlle on the basis of" 1ega1 texts, of
»achieving mandatory separate representation of 1ndigenous populatlons
"that would mean also separate access to elective and non-elective p031t10ns,
whether legislative, executive, Judicial, etc.

o "AE certain t;mes in the past some political SClentlstS havé favoured
abandonlng the idea of orlnging ‘about a certain degree ‘of political parallelism
between 1ndigenous people and their non-indigenous co-tiationals ... .

"The aim of achieving an integration of indigenous Peédble that does not
absorb the customs, religion, etec. inherent in their special way of 1ifé"”m“
~largely conflicts with the objective of. those who support political .and-
‘ideological parallelism. - Convincing evidence that: indigenous people do. not
seek and have not sought to separate-themselves from the country's. polltlcal
context by forming an ideological grouping of their own that would represent
sOlely and’ exclusively the interests ‘and aspirationsof their race is to be
seen, for example, in-the high number of Mapuches who invariably.present
themselves as candidates, covering the entire range of existing politieal”
ideologies, in the country's elections of representatives.

"Such a statement of the situation rules out the possibility of any
desired separate representation that indigenous people could have or seek
at any level.

51/ Speech by Tomas Cramér, Sami ombudsman, at the Federal Union of European
Nationalities meeting, 9 May 1972. Joruplunds Folkh8jskob in South Slesvig,
West Germany.
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"Now, if we may reflect on the matter for a moment, we can say that
s§parate'representatioﬁwof indigenous people would be perfectly possible
in faet and would be perfectly valid from the legal point of view, - We
make that statement on-the basig of actual existence of human and geographical.
conditions that would make it possible. Such conditions would be: they
inhabit well-defined areas or che country, forming genuine zones of

Aﬂéoncentration, e.g. the Mapuches from Bio Bio to Llanquihue, the. Aymaras in

““thé Northern Zone, etc.; they have uniferm customs, needs and problems

a8 regards their social situation and standard of -living; they possess
organizations which represent ther and have mass support, such as the
Araucan Societies; they are deeply devoted to their ancestral customs and
venerate their forebears, an aspect often exploited by politicians; they
account for a significant part of the electorate in their areas; lastly,
those and other situations would make possible, or would pave the way for,
achievement of separate political representation.

"However, in spite of all the above, apparently the non-political nature
of their organizations and the great diversity of 1ldeologies found among the
members, which is augmented by their extreme political instability, have
prevented the formation of a single Mapuche or indigenous party of the kind
propagandized by some politically motivated sectors.

"All the above is to be understood as being without prejudice to
the right of every citizen of the Nation to be gu;ded by and to adhere to
any of the country s political- 1deolog1es "

125. The Government of Norway has statea-that‘there has never been separate
representation for the Lapps. In the last two elections, there was a separate Lapp
list of candldawes, but at the last general electicn it did not receive enough votes
to gain representation.

126. The Government of Australia communicates:

"To date, special protective or supplementary measures [for the separate
erresentation of Aboriginals] havre not becn considered necessary. The ... -
Tfederal] Government ‘has: indicatcd however that it would provide for special-
representation for Aborigihal members in the Legislative Council of the
Northern Territory. and has undertaken to investigate whether Aboriginal
representaticn could be provxd in State and Federal parliaments."

127. In some countries, provision has been made in different contexts for the separate
representation of indigenous populations either in elective posts (United States

of America) or in appointivé posts (¢he Philippines), but either information has also
been made available on the non-implementation of these provisions (United States) or
the Special Rapporteur has rno information on Jmplementatlon thereof (the Philippines),
as will be discussed in the following paragraphs. :

128, The Government of the United States of America has reported that

"pAlthough a%t least one treaty signed by the United States Government and an
Indian tribe specifies a representation in the Congress under certain
conditions, this has never come about and representation of American Indians
and Alaska Hatives in the governmental structure has been, largely, a matter
of happenstance ... . The indigenous persérr has won an election by virtue
of his ability to get votes from a constltufency that he then represents."



E/CN.4/Sub.2/1983/21/Add.6
page 34

129. In chapter X on administrative arrangements (see E/CN.4/Sub.2/1982/2/Add.4)
reference is made. to the statutory preference . to be granted to American Indians in
posts avaiable in the Bureau of Indian Affairs. The low representation existing in

these posts desplte leglslativm mandate and judicial adjudication has also been pointed
out, . “ )

130, Informatioh”provided by the‘Governmenﬁ of the Philippines would indicate that
under certain circumstances th: examination requirements for employment in the civil
service may be waived in the case of members of the national cultural communities,
and has transmitted the following legal text: '

"Republic Act 2260 (Civil Service Law): ... Sect. 235. Requirement and
Selectlon of Employees - Opportunity for government employment shall be
open to all qualified citizens and positive efforts.shall be exerted to
attract the best qualified to enter the service.

. "Employees shall be selected on the basis of their fitness to perform
‘the duties and assume the responsibilities of the position whether in. the
competitive or unclassified service ... .

"Qualification in an appropriate examination shall be required for
appointment to positions in the competitive or classified service in
accordance with the civil scervices laws except otherwise provided for in this
Act: Provided, ... and provided, finally, that for the period of ten years
from the approval of this Act and in line with the policy of Congress to
accelerate the integration of the cultural minorities, wherever the
appointment. of persons belonging to said cultural minorities is called for
in the interest of the service as determined by the appointing authority,

. with the concurrence of the Commissioner of Civil Service, the examination
requirement provided in this Act, when not practicable, may be dispensed
with in appointments within their respective provinces if such persons
meet the educational and other qualifications in an appropriate examination
which may be required if the appointing official so directs.®

131. The Government has also stated: "The President normally includes a qualified
member of national.cultural communities (minority) as a member of the Presidential
Cabinet, as head of one Cabinet level agency or department"

132. Desplte efforts mad° to _obtain further information on these aspects, the Special
Rapporteur was unable to ascertain any degree of 1mplementatlon in practice of these
prov1sions._

133 In several countries, the indigenous populatlons have been granted spec;al
separate representatlon in elective or appointive bodies. 52/

134. In Malaysia, according to information prov1ded_by the Governﬁent, it appointé a
person "to represent Crang Asli interests in Parliament® and this person sits in the
Senate.

135. Mmong the entrenched provisions of the Pakistan Constitution is one that provides
that steps should be tzken to bring on terms of equality with other persons the

e m—

52/ Although this generally occurs in the legislative or the executive branches
of government, there are special courts having exclusive jurisdiction in cases
involving indigenous land rights. The information available in this respect does not,
however, indicate whether indigenous membership in these courts is prescribed by law.
A case in poin%t would be the special Land Courts ex18t1ng in New Zealand, Maori Land
Court and Maori Appellate Court.
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members of "under-privileged castes, races, tribes and groups" and, to this end, such
groups should be identified by the Government and entered in a schedule of under-
privileged classes. The Constitution also provides that "for a period not exceeding
ten years from the commencing day, posts may be reserved ‘for persons belonging to any
class or area to secure their adequate representation in the service of Pakistan".
Moreover, the Constitution states that the people of different areas and classes,
through education, training, industrial development and other methods, should be
enabled to participate fully in all forms of national activities, including employment
in the service of Pakistan. The Government reports that this representation has not
been neglected in-the higher cadres of administration. The Government has waived the
age limit by up to three years for minority communities and tribal candidates in
certain- dlstrlcts, 1ncluding aboriginals of some of them..

136. The Government of Paklstan has stated that°'*

"In apticle 36 the Constltutlon has safeguarded the legmtlmate rlght“
‘and interest of minorities: 1nclud1ng their ‘due representation in the. vederal
- and ‘Provincial Services,">:» o o . ¢ SR

137, For the purpose of electing members to the seats‘aliccated to the Centrelly
Administered Tribal Areas in the Natlonal Assemblylthe President put Order No. 13
of" 1970 1nto effect 53/ v SRR EE

138. In Indla, special meagures have- taken the form of enactments designed to ensure
the partidipation of disadvantaged groups in the political processes.. The Schaduled
Castes (the so-called "untouchables") and the Scheduled Tribes, which have been
described by the Indian Government as the "weaker" sections of the pppulaticn, are
entitled to proportionate representation in Stateée Assemblies and thé National
Parliament. One of the consequences  of this arrangement is;. according to the .
Government, the fact that the legislative bodies are constantly "alive¥ to their
needs. A certain propertlon of posts in the public services nas been.gset aside Jor
members 'of ' thé: Scheduled Castes and Tribes, and the Government provides: special
tutoring’ facttities in“order to accelerate advancement to-senior posts in the federal
civil services. While the provision regarding reservation of .seats in the Parliament
and State Assembly expires in 20 years after the commencement of the Constituticn,
those Constitutional provisions concerning reservation of posts in public service

are entrenched.

139, Regarding the: separate representatlon of Scheduled Castes and Scheduled TPLbGS
in certain pluripersonal bodies and their clalms to certaln posts ‘and sérvices. the
Constitution of India provides: . :

"330, Reservation of seats for Scheduled Castes and Scheduled Tribes in
the house of the People = (1) Seats shall. be reserved ih the House of
the People for: . '

(a) The Scheduled Cautes'

~(b) The Scheduled Trlbes except the Scheduled Tribes,

53/ The Gazette of Pakistan, Islamabad, 18 July 1970. The Special‘RappO“tenr
requested the Government of Pakistan to provide the text of Order No. 15 of 1670
or 1nformation on 1ts content but recelved neither, ; :
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(i) Io the'Tribal_areas of Assam;
(ii) In Nagaland;
Aiii) In Meghalaya;
(iv) In Arunachel Pradesh; ‘end.
(Q) In Mizoram; and
(c) The Scheduled Tribes in the autonomous districts of Assam.

(2) The number of seats reserved in any State or Union territory for the
Scheduled Castes or the Scheduled Tribes under clause (1) shall bear, as
nearly as may be, the same proportion to the total number of seats allotted

to that State or Union territory in the House of the People as the population
of the Scheduled Castes in the State or Union:territory or of the Scheduled
Tribes in the State: or Union territory or part of the State or Union territory,
as the case may be, in respect of which seats are so reserved, bears to the
total populatlon of the State or Union terrltory.

~(3) Notwithstandlng anythlng contalned in clause (2), ‘the number of seats .
reserved in the House of the People for the Scheduled Tribes in the autonomous
districts of Assam shall bear to the total number of seats allotted to that

“State a proportion not less than the population of .the Scheduled Tribes in
the said autonomous districts bears to the total population.of the State.

Explanation ‘'~ ‘In thié afticle and in article 332, the ekoression
'population' means the population.as ascertained at the last preceding census .
of which the Pelevant flgures have been publlshed'

Provided that the reference in this Exglanation to the last precedlng
census of which the relevant figures have been published shall, until the
relevant figures for the first census taken after the year 2000 have been
published, be construed as a reference to the 1971 census.

i

"332. Reservation of seats for Scheduled Castes and Scheduled Tribes

in the Legislative Assemblies of the States - (1) -Seats .shall be reserved
for the Scheduled Castes and the Scheduled. Tribes, .except the Scheduled
Tribes in the tribal areas of Assam, in Nagaland and in Meghalaya, in the
Legislatlve Assembly of every State.

(2) Seats shall be reserved also for the autonomous dlstPlCtS in the
Legislative Assembly of the State of Assam. .

(3) The number of seats reserved for the Scheduled Castes or the Scheduled
Tribes in the Legislative Assembly of any State under clause (1) shall bear,
as nearly as may be, the same proportion to the total number of seats in the
Assembly as the population of the Scheduled Castes in the State or of the
Scheduled Tribes in the State or part of the State, as the case may be, in
respect of which seats are so reserved, bears to the total population of ‘the
State.

' (4) - The number of seats reserved for an autonomous district in the Legislative
Assembly of the State of Assam shall bear to -the total number of seats in tha@
Assembly a proportion not less than the population of the district bears to the
total population of the State.
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{5) The ddﬁsﬁituencies fof the seats reserved for an&rauﬁénomous diséﬁict
of Assam shall not comprise any area outside that district.

(6) No person who 1s ‘not a member of a Scheduled Tribe of any autonomous
_ district of the State of Assam shall be eligible for election to the
“Leglslatlve Assembly_of the State from any constituency of that district.

i .

"334. Reservation of seats and special representation to cease after
30 years. Notwithstanding anything in the foregoing provisions of this
Part, the provisions of this Constitution relating tq:

] (a) The reservation of seats for the Bcheduled Castes and the
Scheduled Tribes in the House of the People and in the Legislative
Assemblies of the States; and

{(b) The representation of the Anglo-Indian community in the House
of the People and in the Legislative Assemblies of the States by nomination,

shall cease to have effect on the expiration of a period of 30 years from the
conmencement of this Constitution:

. Prov1ded that nothing in this article shall affect any representation
in theé House of the People or in the Legislative Assembly of a State until
the d;ssolutlon‘of the_then existing House or Assembly, as thedgasg;may be.

335. Claims of Scheduléd Castes and Scheduled Tribes to services and posts.
The claims of themembers of the Scheduled Castes and the Scheduled Tribes
shall be taken 1nto con51deratlon, con51stent1y w1th the malntenance of

140. The Ant1u81avery Society states* 54/

"In view of the fact that the ore protective piece of legislation assiduously
implemented by the Government of India is that of reserving seats for the
Adivasis in State and Union legislatures, it may seem contradictory to
assert that the Adivasis are actively prevented from aequiring real
political power in India. However, reservations policy of the Government

of India is little more than a sham since there is no hope of the Adivasis
acquiring real political muscle in this way ..."

141. In New Zealand, as stated before (see paras. 67 and 84 above) there is separate
Maori representation in Parliament and in the Cabinst. Separate Maori representation
was provided for by the Maori Representation Act, 1867. The Electoral Amendment

Act 1937 introduced a secret ballot for Maori voters who enjoy the same electoral
privileges as non-Maoris in electing the representatives of the four Maori electorates.
Today, the statute law on elections and the life of Parliament is contained in the
Electoral Act, 1956. The House of 'Representatives now consists of 80 members, four

of whom are Maori, The Maorls are usually represented in the Cabinet. 55/

54/ ‘Ihformatiqn furnished on 31 March 1977 in connection with the present study.

55/ In 1973 there were three Maori ministers in a Cabinet of 20 ministeré.
See para. 84 above.
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142. New Zealand has had arrangements for the separate representation of the
indigenous population for over a century. On the historical background of this
question it has been stapeq yﬁét: .

"Within a few years of the establishment of self-government in
New Zealand, it became apparent that very few Maoris qualified, -under the
law existing at the ‘time, to take part in Parliamentary elections, either as
voters or as candidates. The reason for this was that persons could register
as electors only if they owned freehold land of a prescribed value. As all
Maori land was held at that time under Maori customary tenure, very few
Maoris were qualified.

"In 1867 the Maori Representation Act was passed to overcome this
difficulty and to ensure that Maoris were represented in Parliament. The
Act provided for the establishment of four Maori electorates together
covering the whole country, and all male Maoris aged 21 years or more were
given the right to vote or to'be a candidate in one of those four electorates.

"It is an interesting comment that the Maoris received universal
manhood suffrage sometime before the rest of the community. This was
extended to the rest of the population in 1882 and in 1893 the vote was
extended to all adult women, Maori or non-Maori. New Zealand was thus
the first country in the world to have full adult suffrage and the Maori .
people shared in this distinction.® :

143, The arrangementernow in force have been described in the following terms:

"The present electoral law provides that persons who are half-Maori

or more must enrol in one of the four Maori electorates. Each electorate

- can elect: -ofie member of Parliament who need not be a Maori; but in practice
so far Maori members have invariably been elected by Maori electorates.
Persons who are less than half-Maori must enrol in a non-Maori.electorate
and persons who are: half-Maori mav choose whether to enrol in'a Maori or
non-Maori electorate. In practice, as already remarked in this paper, persons
of Maori descent are not required, when enrolling, to produce any evidence
of their ancestry and there is a growing number of Maoris who would have
some difficulty in stating just how much Maori ancestry they have. As
already indicated, people have a certain freedom of choice as to whether
they enrol in one type of electorate or the other.

"There has been a good deal of discussion during ... [recent] years
about. ,the future of Maori representation in Parliament. Both of the ...
leading political parties have made it public that they will not change the
present situation until there is a clear indication from the Maori people
that they consider it time to abolish the separate Maori seats. In 1967 the
electoral law was amended to make it possible for a person registered as a
Maori elector to stand for, Parliament in any electorate whether Maori or non-Maori.
Similarly, a person who’ 1s not Legally a Maorl may stand for a Maorl seat.

e "Slnce the 1967 Act the magor polltlcal partles have nomlnated Maorls
as candidates for’ non-Maorl seats on a number of occasions. None of these
Maori - candidates have succeeded in being elected, although several have

come reasonably close to it They have at least demonstrated that a
substantial number of non-Maori electors are prepared to vote for a Maori
candidate. There is a widespread feeling amongst the Maoris that they will
be prepared to do away with separate Maori seats when they see a reasonable
number of Maoris being elected to Parliament in non-Maori seats.
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"... [Since the.beginning.of the 1970s] there has been a movement amongst
the Maori people for an. increase in‘the number of Maori seats in Parliament on
the grounds that the increase in the Maori population now justifies more than
four seats. There is some justification in this view that the Maoris are .
under-represented, and the Government has indicated in a policy statement
that this matter will be attended to. For many years the Maori population
was in fact overrepresented relative to its proportion of the population, but- -
the recent increases in population have changed the situation. But taking -

" into account the substantial number of Maoris who undoubtedly are enrolled on - -
the non-Maori rolls, the under-representation is probably somewhat less than
would appear from the ratio between the present four Maori seats and the
total Maori population as shown in the census." :

144 . During his official visit to New Zealand, the Special Rapportuer heard many people
criticize the fact that Polynesians, who are eligible to take part in housing and other
Maori schemes, are not entitled to vote as Maoris and in fact vote as "Europeans",
which for’ some people means "swelllng the ranks of the opposite sideY, .

145 The Government has stated, commentlng on- the above information, that

"The‘Special Rapporteur was told that Polynesians who are entitled to

take part in housing and other Maori schemes are not entitled to vote as .
Maoris. 'This .is correct. The special representation of Maoris in Parliament

" was- instituted to ensure that the original inhabitants of the country should:
have a guaranteed voice in Parliament. It is considered that there could - .
be very-little justification in extending this to Polynesians who have migrated
to New Zealand from other parts of the Pacific any more than there should

"be separate representation of other immigrant communities, such as Indians,
Chinese, Dutch, Greek.and so forth. The Government has recently announced
that the whole question:of Maori representation is being examined to .

" ensure that Maoris are represented in Parliament in proper proportion to
the population. The Government intends to amend the law to provide for this."

146. A further aspect wasbrought to the Special Rapporteur's attention during his
official visit to New Zealand. In fact,. several persons also complained that in
addition to the under-representation’ discussed in the preceding paragraph, “there
were certain difficulties with the geographical distribution of Maori ballot boxes,
some of which were not easily accessible to Maori voters, who had to travel rather
long distances to vote. All concurred, however, in the view that separate Maori
representation, even with its dlfflculties should be kept until something better
was found

147. The Government has reported on changes introduced subsequently into the electoral
law, stating that:

'.e. S0 far as the distribution of ballot boxes for Maori voters is
concerned, the electoral law was amended prior to the last election to
enable Maorl voters to vote in any polling booth in the country instead of
voting only in separate booths as had previously been the case. It is now
thought that there should be no special diffic¢rlties for Maori voters in
this respect. The Government does not propose to abolish separate Maori
representation until the Maorl people are satlsfled that this should
be done,"
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3 Indigenous communities as politico-administrative
entities hav1ng,autonomy or self-determination

(a) Introductorx remarks

14A8. There is constant reference by indigenous communities and organizations to the
cnncept of self—determlnatlon, which they consider the only form that would enable
them to take over 'the reins'of their destiny and which they claim as an inalienzble
right to determine for themselves the future course of their existence. The -content
of this right to self-determlnatlon is not the same in the claims put forward by -
various populatiotis. In their reaction, governments often confuse any:claim for.
autonomy or self-determination with a demand for abSOIute and immediate freedom,
independence and sovereignty. If, however, ofie exafiines the claims of ‘indigenous
peoples more closely, one soon sees how they differ in content. Some call for forms
of autonomy llmlted to certain specific spheres, in which’ dlctates coming from
out51de, far from being helpful, only complicate everything. Others aspire to and.
demand more complete self-determination as a people whlch, it is ‘true,in certain :
cases goes as far as the right to organive itself as ‘a tEticon=State with full -
independence and full enjoyment of the freedom and sovereignty it entails. 1In the
latter cases, “this éften goes badk to treaties 'concluded with the colonial government
or with the government of the 1ndependent ‘sudcessor State in which the indigenous
population seéS‘recognltlon ‘of its separate existence as an independent nation-State.
It is pointed™ out that subsequently that' recognltlon was unllaterally modified by the
non—-:.ndlgenous State, which claims, a&s its own, the territory i ‘which: the -indigenous
communi ty ooncerned lives, and disregards undertakings solemnly entered into in
treatles oondluded w1th what was then recognized as an independent natlon.

149. At the thlrd United Nations seminar on recourse procedures and other forms of
protectlon available to victimg of racial discrimination and activities to be
undertaken at the national and rewlonal levels, held at Managua, Nicaragua, from

14 to 22 Deoember 1981, in connection with the Decade for Action to Combat Racism and
Racial Dlscrlmlnatlon, the summary of the dlscus51on concerning theSe questlons
included the following:

”Self;determination in its many forms was the basic pre-condition to the
possibility for 1nd1genous populations to enjoy their fundamental rights
~and ‘to determine their future and preserve, develop and transmlt to future

generations their ethnic specificity". 56/

150. Paxt[of the .discussion at the seminar was described as follows:

Reference was made to the fact that the right of self-determination was
. expressed at several levels and included economic, social and cultural, as
well as political factors that must be studied in each case.  As contemplated - .
in United Nations language, that right in the largest sense of its "externmal = -
manifestations, meant the right of Statehood, also including the right to
choose various forms of a88001at10n w1th other polltlcal communltles.

56/ Report of the seminar (ST/HR/SER.A/11), para. 58 (m).
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It was also mentioned that the right of self-determination, however,
also arose on an internal level of national society, where a people or
group having a defined terrltory might be autonomous in the sense of having
a separate and distinct administrative structure and judicial system
determined by and 1nternal ‘to themselves. One participant stated that
concepts ‘of historical 1mportanoe, like "self-determination" and "colonialism",
sheuld not be used out of their precise context. To apply the concept of
self-determination in the sense of preservation of cultural identity did not
seem to be appropriate. In any case, it was difficult to imagine that any
country would accept to detach parts of its territory in order to form
autonomous national entities. That would not be in the best interests of
indigenous groups. ' . IR :

It was also stated that the right to self-determination was also a
right of individuals'in that each individual had the right to free expression
and to realize his or her full human potential as defined by each of them.

In that sense, reference was made to the right to be different that was both
an individual and a group right as recognized in the declaratlon on race and
racial pregudloes adopted by UNESCO in 1.978.

With respect to that right as it applied to indigenous nations and
peoples, it was mentioned, in partlcular, that the essence of the right was
the right of free choice and, therefore,‘ln a large measure the indigenous
peoples themselves must create the content of this principle. Their differing
aspirations and goals must be respected in each case ...

151. The participants in the seminar thus clearly established the diverse nature of
the claims of different populations and communities.  In recognition of the complexity
of the subject, it was formally suggested that perhaps another study on the right to
self-determination should be prepared from the point of view of the existence of
1nd1genous populations with different claims.

152, In addltlon, at the International NGO Conference on Indigenous Peoples and the
Land, held at the Palais des Nations, Geneva, from 15 to 18 December 1981, a
proposal was: submitted in Commission 1 (legal comission), which it accepted and
included in- 1ts report to the plenary Conference. - The €onference in turn included
this point in its Final Declaratlon, in the follOw1ng terms:

"The Conference requests the Sub-Commission on Prevention of Discrimination
and Protection of Minorities to appoint a special rapporteur to further
study the right to self-determination, focusing in particular on this right
as it refers to indigenous nations and peoples'.

153. Another aspect of supreme importance for the orderly and harmonious existence
of indigenous communities is that of autonomy in the forms of their intermal
organization. Any interference in such matters has disastrous consequences, which -
disorganize and destabilize 1nd1genous communltles by preventing them from
functioning normally as such.

57/ 1Ibid., paras. 54-~57..
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154. The importance of this aspect was recognized at the Conferenoe of Spe01allsts
on Ethnocide and Ethnodevelopment in Latin America, convened by UNESCO and the
Latin American School of Social Sciences (FLACSO) and held at San José (La Catalina,
Santa Bérbara de Heredia),.Costa Rica, from 6 to 12 December 1981, As a result of
its work, the Conference adopted by acclamation, on 11 December 1981, the

San José Declaration, which states the following with regard to this particular
aspect:

.

"Respect for the forms of autonomy required by these peoples is an
esgential pre-requisite for guaranteeing and implementing these rights.

Moreover, the gspecific forms of internal organization of these
peoples are part of their cultural and juridical heritage, which has
contributed to their cohes;on and the maintenance of their socio-~cultural
tradition.

Disregard for these principles constitutes a flagrant v1olatlon of '
the righis of all individuals and peoples to be different, and to cohsider
themselves as different and to be considered as such, a rlght recognized
in the Declaration on Race and Racial Prejudice adopted by the
General Conference of UNESCO in 1978 and hence must be condemned,
:esp301ally when 1% creates a risk of ethnocide.

Moreover, it Lreéﬁea a disequilibrium and a lack of harmony within
society and may induce these people, as a last resort, to rebel against
‘tyranny and onpxeus1on and thus endanger world peace and, consequently,

“is contrary to the Charter of the United Nations and the Constltutlon of
UNESCO." 58/

155, On this subject, the discussion at the seminar mentioned in paragraph 149 above
was summarized as follows:

"Interference in the oxganlzatlonal and cultural traditions of
Indian nations and peoples, whether by State authorities, representatives
and organizations of the predomlnant groups or transnational organizations,
always had a devastating effect on indigenous communities which were thus
destabilized. It was immaterial for the victims whether the destructive
force came from within or from without the country in which they lived.

58/ See the text of the Dec‘aratlon in docunent L/CH 4/3ub. 2/198?/2/Add 1,
annex VI (Chapter II, Measures taken by the specialized agencies).
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When those forms of interference, exploitation and alienation

that had been termed intermal colonialization by some reached .
extremes of offensiveness, they would constitute what had been
termed ethnocide or cultural genocide. The San José Declaration
had been adopted on 11 December 1981 at a recent’ UNESCO/FLACSO
meeting of Experts. In it ethnocide was declatred to Ve a crime

~under international law ag was genocide under the 1948 Counvention
on the: Preventich and Punishment of the Crime of Genoclde.ﬂ

"Respect and support for the 1nd1genous peeples’ own
internal® organlzatlon and their. cultural manifeéstations was a
gine ‘qua ‘non for any arrangements conducive to the- approprlate
participation of indigenous communities in all matters that
would affect their destiny.

Indigenous participation in decision-making processes
on all matters affecting them was.essential for the ellmlnatlon
of discriminatory and exploitative. condltlons."

"Some participants stressed that profound structural
changes in the present organization of the global societies
. in'which indigenous peoples and nations lived were necessary
before such favourable aspects of equality could be realized.
Otherwise formal equallty would be elther meanlngless or even
. harmful." Con

"Drastic economic, social, cultural and political
structural changes were necessary to bring about the elimination
of discrimination against, and exploitation of, 1nd1genous
peoples." 59/ - L :

156. Consequently, de facto or de jure .recognition of the existence of
irdigenous communities as.local or regional polltlco-admlnlstraﬁive
~aritities means little or nothlng if interference in basic forms of
internal organization is such as to produoe dlsequlllbrlum and
destablllzatlon in thelr midst.

157 ThlS is one of the defects p01nted out in the United States Indian
Reorganization Act of 1934, which, while according recognition of important
aspects of initiative and responsibility.to the indigenous communities,
péoples and nations of that country, imposed upon them, as has been mentioned,
foreigrn 'ways of consulting the will of: their members and of détermining when
and how decisions are reached which are.binding -for those members,

59/ SYAR/SERA/L pera. 5 (o), (£), (), (3), (2) and ().
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{b) Examination of the information available

(i) InitialAremerks

158. Indigenous communltles or organlzatlons may. ‘have been recognlzed 4in law or in
fact as loecal or reglonal polltlco~adm1nlstrat1ve entities, . They may ‘have been
granted a measure of autonomy or self-determlnatlon in leglslatlve or-administrative
matters or in the establlshment of thelr own courts, or in all these spheres.

159. In the outline prepared for the collectlon of 1nformatlon for the study, which
was sent out to Governments, regional inter-governmental organizations, specialized
agencies and non-governmental organizations, items 74 and 75 deal with these
questions. The response was very unsatisfactory._ However, some information became
available to the Special Rapporteur from other non-oovernmental ‘sources in which
the two subjects were inextricably intertwined, thus ‘making it very difficult to
differentiate between them for the purposes of this study. '

160, In some cases, indigenous populatlons'may have been given the power of
self-government but subject to limitations, restrictions or interferences that

may have disrupted their internal organization, altered their internal control
patterns or imposed on them an alien manner of choosing the indigenous authorities,
measures which ultimately deny them, in practlce .the self-determlnatlon that has
ostensibly been granted them. ‘ :

161, In the followlng paragraphs, whatever 1nformatlon is avallable in connection
with these aspects will be discussed.

(ii) Indigenous communlties as local or reglonal polltlco-admlnlstratlve
entltles .

162. There is no 1nformat10n from several countries in this respect 60/

163. For certain countries .only governmental information was avallable, indicating
simply that 1ndigenous communities do not have “the character or the status of local
or regional polltlco—admlnlstratlve entltles. 61/

it
e .

164. In response to'a request for 1nformat10n in thls regard the Government of

Sweden has stated that "Lappish organizations and communities do not have the
status of politlcal entltles"

165. The Finnish Government hag” transmltted information to ‘the effect that apart
from their participation in the communities where they reside together with
nén«Lappish pOpulations in the mixed communal councils, Sami communities have no
special polltlco-admlnlstrative character. The Government points out in this
respect that:’

"The municipal and rural communes constitute local administrative entities
which have been granted by law a far-reaching right to local self-government.
.+« Pural communes ... in which the Lapps in Finland are mainly residing, are
also inhabited by other people. Consequently, there is a mixed representation
in their communal councils.” o .

60/ Argentina, Bangladesh, Bolivia, Brazil, Burma, Colombia, Denmark
(Greenland) Ecuador, El Salvador, France (Guyana) Indonesia, Lao People's
Democratic Republic, Panama, Paraguay, Peru, Philippines, Sri Lanka, Suriname
and Venezuela.

61/ E.g., in Finland, Norway and Sweden.
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166. The Government of Norway has stateds
"The Lapp organizations are not regarded as party political, but express
their views on .questions relating to Lapp policy. In their work they follow
a broad generdal policy line in an effort to influence public¢ opinion.™

167. In some countries, althouzh the traditional form of leadership continues to
exist and to have socio=cultural functions in indigenous communities, these
communities and groupsof communities are not allowed -to assume the character or
the status that they could well have, on the basis of'numerieal'étrength and
organization, as politico-administrative entities of a local or regional
character. 6°/ In .one way or another this is prevented, 63/ obstructed,

undermined 3—/ or simply utilized and manipulated for purposes alien to the
communltles' own goals and ends. 65/

168. Accerdlng to information provided by the Ant1=31avery Society, 66/ the
Tribals in: the Central Tribal Belt in India are 'split up between eight states,

so that everywhere they form politically insignificant minorities in pkeﬁemiﬂéntly
Hindu states:. They are thus deprived of the numerical strength on the basis of
which they could have obtained the characteriand status of political entltles of a
local or regional character. The Society states.

“There are 32.4 million ScheduleduTﬂibals in the Central Tribal Belt split
up between eight States in such a way that nowhere do tribals comprise more
than:23 per cent of the total population of the state ... despite the fact that

<there are two heavy concentrations of tribals that could easily form the<basis
of new states containing a large proportion of the total tribal population of
the Central Tribal Belt and giving them a far greater say over their own
affairs..- Again it could be argued that if the Government of Indla were truly
concerned:with tribal.development, it would have ericouraged some move' towards
greater tribal autonomy in these areas, but bearing in mind the fact that
these regions include almost all of India's mineral deposits and a large part
of her forests, one can see why the Government prefers to have them spllt up
between dlfferent states.
, The two areas are
1..»uThe 'Jharkhand' region coémprising nine districts on the borders of
- eastern Madhya Pradesh, Southern Bibhar and Northern Orlssa "with a
populatlon of 14.9 mlllion Sb per cent of Whlch are trlbals.

2. :-The. Bastar (Southern Madhya Pradesh) Boraput (Southern Orissa) area’
:--including the agency areas. of Northern Andhra: Pradesh W1thra population
- of 8.1 million, 57 per cent of which are tribdls. These areas could form
perfectly viable states either separately, or together in a large state, .
with a population of about 28 million over 50 per cent of whom would be '

62/ E.g.,nih_dﬁyeﬁe, fﬁdiafénd Japan.

63/ As in India. |

64/ As in Guyana.

65/ As in Japan.

66/ Information submitted on 31 March 1977.



E/CN.4/Sub.2/1983/21/Add.6
page 46

169.

tribals and which would include about 45 per cent of all the tribals in
“the Central Tribal Belt. Singly the states would compare numerically
with Punjab (11 million), Haryana (10 million) and of course Nagaland

(0.5 million); fused as one unit the tribal state would be more populous
than Orlssa (22 million), Gujarat (27 million) or Ragasthan (26 million)."

The Antl—Slavery Society further states on this matter°:~

"The state boundaries in India:were redrawn by the States Reorgan1z1ng
Committee in 1956, but, despite the:fact that the Jharkhand party which was
calling for a tribal state comprising Southern Bihar and nine districts in
other states was the major opposition party in Bihar: at the time, its™ . -
request was dismissed on the grounds that it would leave Bihar an 'unbalanced® ...
state and that people outside Southern Bihar were against it. No consideration
was paid to-the benefits -that would accrue to a large part of the tribal .
population as a result of their hawving effective political representatlon for

‘the first time and a larger measure of control over the development of their

aréa. - Similarly, in other parts of India state boundaries were aligned -
according to whether the inhabitants of the peripheral boundary areas spoke
relatively more or less of the non-tribal regional languages such as Hindi
and Bengali, Oriya and Telegu. No account was taken of the fact that the
boundaries split culturally and economically homogeneous tribal areas between
different states leaving the Adivasis powerless and dependent.

“"However, desplte or oerhaps because of, the trlbals' powerlessness
within the national and state political system, -there have.been. a large number

of polltical uprlslngs by Adivasis in many different parts of India.

' ...-The €ribal revolts have all been ruthlessly smashed by rich

non-tribal landlords, Congress politicians and the police. -As.with the

'revolts of the nineteenth:century, the reactions-of the non-tribals.to tribal

-agitation has been violent suppression.

"eeso By a combination of gerrymandering and violent suppression of
popular movements, the State in India has successfully prevented the tribals
from acquiring any real political strength thus assuring the continued
exploitation of the tribal areas .and tribal labour by Government—supported
forestryy. m}nlng and other developments;-and by thei nop-tribal landlords,
money=-lenderg and:traders who are the political stalwarts of Congress and
other major centre—rlght parties in tribal areas. It is highly unlikely that
the” Government will eede any real political power of- 1ts own free will and-

“therefore it would seem that the future for the tribals must lie lneorgan1z1ng

“ both among themselves, and with other segments of the rural poor, in order to
4%transform themselves 1nto a real political force to be reckoned with." 67/

170.

In Guyana according to an official source: 68/

"... the traditional Amerindian local government unit is the tribe, the
headman or Teuchau of each local community being generally responsible for

orienting the affairs of his 'constituents', with whom he maintains close and
constant consultation. o o

67/ 1Ibid, s :
68/ Guyana, Ministry of Information and Culture, op. cit., pp. 61-62,
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"In the strictel sense of the term local ‘government, however, the -
administration of the interior has for many years been in:the hands of
an Interlor Department ‘headed by a CommiSsioner of the Interior and . :
respon31ble from‘1961 to 1966 to the Ministry of Home Affalrs and then to L
the Mlnlstry of Local Government until 1969 " : T

171, The information that immediately follows that quoted.in the preceding ‘-
paragraph gives clear indications of official attitudes towards these autonomous
communities Wthﬂ have functioned as local politieal and-administrative entities
and the 1ack ‘of official recognition of their tradltlonal leadership. It-also. -
shows that official efforts are being made to change’ the internal organization..
of these communities -~ which in passing is said to be "Just as effective" for: the
populations Jnvolved - into the organlvatlonal forms officially promoted by the
State: -

"N'turally, the prime plank of the department’s policy has been the':;
encouragement among Amerindian communities of the development of a .
sophisticated local government set-up such as that obtaining on: the coast
where village administration is carried out by a number of elected\nomlnated
local authorities guided by a Government-appointed Local Government Board.

"To wean the Amerindian away from his simpler (and tQ h1m~just as
effective) traditional method of running his village affairs is- notran easy
task, however and the problems of effecting the desired change-oyer: have
been many, o DR A S At

"Nevertheless, the weaning has gone on quietly and unobtru31vely-over
the years, and today every Amerindian settlement of any size has an elected

: captain serving for four years and-an elected village:council:serving for

two yedrs, “‘A¥l eleétions are by secret ballot, and adult suffrage.is . .
universal.”

172, It:has beén written'that in~Japan:

“vAfew old Ainu villages governed by chieftains and elders stlll eXLSt
‘arid’ ‘the' Government has set up some new ones as tourist: attractlons.‘ Many .
Alnu~'however live in hovels scattered among the Japanese in the towns and
v1liagesn“ 69/ ' : o
173. In’ Chlle some communities appear to have certaln elements of the status of
a local~or reg1onal politico~administrative entity. .In the words of the
Government:

"... the indigenous organizations; those which ean be- considered as .
such (this excludes:Peasants®' Committees, Communal Councils, etc., which
were the product of party political interests and represented. a certain
ideological trend) are and have been non=political, so that in that sense
the question of their recognition does not arise. It is necessary to explain
that’ the' organizations we ‘are discussing operate. in areas. where, indigenous

/;popqlatlons are concentrated, in a manner independent .of the communlty or
“‘communities which form them, and to be a member of the organlzatlon, 1t is
“‘-enough to be indigenous.

CREE PN

69/ George L. Harris and others, Area’ Handbook for Japan, préparéd by :the
Foreign Area Studies Division, The American University, Washington D.C., 1964,
pp. T4=75.
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"What is more, the term ‘community' relates to a legal concept which
originally. was ‘much like the civil quasi-contract of the same name: and
which time and legal regulations have been shifting to and changlng 1nto a-
sui generis organlzatlon. This institution was originally’ based on'a
chieftainship or lonco, which generally spares the indigenous inhabitant
heading it the problems of establishing himself but does not by any means-
recognize privileges within the member families and even less a polltlcal
or rellglous structure.

"The existence of these chiefs of the Otrora community, who are highly
respected, proceeds without outside interference, almost automatically and,
as. stated, generally on the basis of direct- llne kinship with the establlshed
chief.

"We consider that thic cilzfiainship ic niusdays of relatively less
significance, being limited to what we mlght call the administrative sphere
of the reserve, with importance in the direction and organization of
religious and. festlve ceremonies and, in some more remote regions, with an f
1ncip1ent mlss;on of famlly equity 31mllar to the right of correction and -
guidance which the civil. law;accords to a father over his children.

"Indigenous communities, as very sui generis legal entities formed not
always of. kin but also of separate family groups, have absolute independence
in app01nt1ng thelr loncos and the members of these communities are also
independent in being personally responsible for their lawful and unlawful
actions, being subject in that respect to the jurisdiction of the ordinary
courts of law, ko which they have recourse on a footing of absolute equallty
w1th the other 1nhab1tants of the Republlc.

"In short the chiefs and representatlves of these communlties orlglnate
in a system of self-administration but they have neither political nor _ ‘
correctional ascendancy over those they represent.”

174. In another country, Guatemala, municipal organization in indigenous
communities or populations is a compromise between the internal social organization
of the local indigenous inhabitants and the wider political system of the State in
which they live. Basically, this means a formal coating of the indigenous civil

and religious hierarchy with formal elements similar to those governing the
country's other municipalities. They are politico-administrative entities in which
the local communities and supra-local institutions in which the indigenous hiergrchy
operates as the agent of order and organization of local society are linked to the
network of social relations covering the nation. One writer puts it as follows:

"In the four centuries during which Guatemala had no national State but
a plurality of cultures, the various stages of its hlstory obllged ‘the
indigenous inhabitants to behave in a particular manner and, at the same’
time, produced various degrees of attraction resulting in the desertlon of

—the local societies by some indigenous inhabitants ...

"However, in addltion to the political structure constitutlng the )
nation-State, Guatemala's political apparatus must, in order to govern 1ts
indigenous population, be extended to the local societies, which in populatlon
and size alone account for more than half of the inhabitants- of the national
territory. Technically, the indigenous municipalities are governed by
organizations similar to thosé governing any municipality; in practice, th?
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municipal organization is a compromise between the internal social.
organization of the local lndlgenous 1nhab1tantu and the wider polltlcal
system in which they live. From the point of view of the National Government,
the municipal administrations in the indigenous communities link the local
society to the nation. For the indigenous person, that is only part of its

functions. From his point of view, the munlclpal organization is considered
a different structure.

"For indigenous communities, the main feature of political life is one
kind or other of a civil and religious hierarchy ...

"Typically, the indigenous inhabitants organize their local communal
life around a number of offices forming tuwo series: one.consisting of
religious posts and the other, of civil. posts. The two series, however,
are connected by common symbols by virtue of the fact that persons in ~
authorlty alternate between posts Ain each of the series. The indigenous
inhabitants tend to think of them as one system, and the term 'civil
religious hierarchy' recognizes thié fact of interrelationship.

"The ordinary functioning of the civil and religious hierarchies -
determines the limits and the number of members of the local society. A
person is a Panajacheleno, Chimalteco, Cantelense or Maxeno only if.he has
the right to participate in the hierarchy. In any community, persons of
mixed Spanish-Indian descent. can regularly reach the highest posts of the
hierarchy but do so for a salary and are outside the. system. Forest .Indians,
born in another munlClpd]lty, who do not know the customs of the. local society
and are not under the protectlon of its patron saint, are not part of the
system. A secretary cf mixed, descent normally a very powerful individual
locally, is a familiar part of the hierarchy, but more necessary as a scribe
than as a participant. The hierarchy constitutes virtually the entire social
structure of an indigenous municipality ...

. "The hierarchy is ths link between the local community and the super-
local institutions with which the members of the society must deal. It is

the 1ntermed1ary between the 8001eoy and the nation on the one hand and

tetween a vision of the world, rellglon and the Catholic Church on the

other. From its beginnings, the hierarchy has acted as the agent of order.

and organlzatwon of the local society within a network of nation-wide social

relatlons.,‘ . . . , ST TR

""High-rankipg_indigenousﬁemployees often have a thankless and unrewarding
__role. But the hierarchy serves the community as a defence organization.
"It not only unites the communlty to .the nation but at the same time protects .
. the’ members of the community. from dlrect contact with national representatives -
*and institutions. A famlllar scene of the past was that of a delegation of
'1nd1genous notables 1n a government offlce explaining why government demands .:.
were unreasonable or could not.. be satlsfled :

"In the polltlcal role of the hlerarchy, two lmportant soc1al eondxtxons
are necessary: (1) the officials of the hierarchy act on behalf of the
community and maintain themselves as passive agents of the nation; and (2) ‘the
nation does not sidestep the hieraréhy and appeal to- the 1nd1v1dual 1ndlﬂenous_
persomn’ dxrectly. ‘These conditions have long beén characterlstlc of Guatemala.’
It is this combination - the indigenous community both as a local corporate '
body and as a defen51ve organization within a nation - which finds it
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advantageous or convehient té linit the political nucleus and deal with the
Indians -indirectly; and it is this that has helped the hierarchy to survive
on its local social base.™ 70/

175. In one group of countries there is de jure recognition of indigenous
communities as local or regional politico-administrative entities. 71/ ..

176. According to a publication in Colombia:

"Act No. 89 states that any parcialidad shall be governed not by the normal
system prevailing throughout the country but by a cabildo or council appointed
by the Indians themselves in accordance with their traditional customs. 1In
all matters relating to the financial administration of the community the
cabildo has all the powers conferred upon it by its particular statutes and.
by tradition. The cabildo may take steps to annul or cancel any sale which
constitutes an infringement of existing legislation and apply for the
invalidation of contracts mortgaging community land and of any other -
transaction which may be prejudicial to the community as a whole. Disputes
between Indians over community affairs must be submitted to arbitration and
dealt with by ordinary law." 72/

177. The>Goverhméht of Canada has stated that:

"On the local level, an evolving system of Band management is increasing
. =-the autonomy of Indians on reserves. The Band Council system was introduced
in 1871, and the procedure for democratic election is contained in the Indian
Act. It is anticipated that the local autonomy of the Band Councils on
reserves will become roughly equivalent to that of municipal councils in
other communities in Canada.

178. The Government of the United States of América has stated that:

“"Indian tribes are encouraged to have a constitution that is ratified by
the Secretary of the Interior. The Government thus officially formed by such
a constitution is then recognized. as a local and regional political ent1ty
in. that it establishes courts of law, pollclng or policing authority on the
.Indian reservation, and passes ordinances that are the reservation law."

179. The self-determination of indigenous populations in the United States of
America has gone through a complex process of evolution from the 1770s to the
present time. There was a treaty-making period, with recognition of self=-
determination and treaty-making power, up to 1871 when an Act was passed indicating
that thereafter ™no Indian Nation or Tribe within the territory of the United State
shall be acknowledged or recognized as an independent nation, tribe (or power) with
whom the -United States may contract by treaty." 73/ A period of reduction of the
relevant powers of indigenous peoples followed and continued into the 1920s when
United States citizenship was conferred on indigenous people (1924, as discussed
above, see para. 25). In 1928 the publication of the Meriam report marked. a
reversal of this trend and a beginning of the reinstatement of certain powers,

70/ Manning Nash #Relaciones Politicas"”, Integracidn Social en Guatemala,
Publicacidn No. 3 del Semlnarlo de integracidn social guatemalteca, Guatemala,
C.A. Tipografia Nacional, 1956, pp. 140-142.

J1/ E.g. in Canada, Colombia and the United States of America.
72/ International Labour Organisation, op. cit., p. 432.
13/ 1Indian Appropriation Act of 3 March 1871 (16 Stat. 544, 25 US C.7l).
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although with interference in internal organizational aspects. This period
culminated in the early 1950s with a very negative attitude towards jurisdictional-

powers on reservations and the announcement of a termlnatlonlst approach in
p01101es towards lndlgenous populatlons. .

180. The follow1ng has been written concerning two measures which have had a
profound effect on the jurisdictional powers in the Indian reservations and implied
the denunciation of the treaties and the termination of the special relationship
established therein between the indigenous populations.and the Federal Government:

"Two measures adopted by Congress in the summer of 1953 prepared the
way for almost a decade of turmoil that paralysed community action,
destroyed two major tribes, and both frightened: and angered Indlans
throughout the nation. :

"The first was an act (Public Law 280) transferring jurisdiction over -
ceriminal and civil law to certain specified states and authorizing all other
states in which Indian reservations were located to assume similar
JuPlSdlCtlon w1thout reference to the views of the Indians.

‘MPrior to enactment, state law did.not apply w1th1n an Indlan
reservation, and except for certain major crimes, Indian tribes exer01sed
police powers within reservation boundaries. State Jjurisdiction had been
requested in good. faith by tribes. lacking the resources to maintain law ,
enforcement agencies among their own people, but the Congress, without L
seeking the views of tribes, not parties to the request, replied with
legislation of general application. The Indians protested, since they saw
the action as a threat to one of the remaining areas in which they exercised
local autonomy, and beyond that lay the possibility :that the states would
want to tax Indian lands, a power the states had sought for some time., The
~protest brought no relief. »

: "The second measure produced even greater alarm. This was a policy

- statement' (Concurrent Resolution 108 of. the Eighty-third Congress) declaring
it to be ‘'the sense of Congress that, at the earliest possible time', Indians
should be freed from federal supervisitn and control. Going still further,
the Resolution directed the: Secretary of the Interior to review existing laws
and treaties and recommend what amendments or. nulllflcatlons were: needed to
release the United States.

. 1A suggestion that their treaties might be denounced brought consternation
to the Indians, for the treaties, like the land base itself, had acquired a
symbolic value with which the tribes could associate their continuing existence.
The treaties made them a distinctive people, and their abrogation would cut them
off from their own past. Even the threat of .such action was enough to create
anxiety throughout the Indian population.” 74/ 3 R

181. In the 1960s the presidential election platform contained measures to reverse
the policy of termination and presidential messages to Congress in the late 1960s
and early 1970s promised that the new policies would encourage self-determination
without threats of termination and reverse the policy of erosion of :jurisdictional
powers -of indigenous peoples on reservations. An American Indian Policy Review:
Commission- was established in the mid-1970s and recommended self-determination
policies:with a clearer intent. Presidential messages to Congress in the early

T4/ McNieckle D'Arcy, Native American Tribalism (New York, Oxford University--
Press, 1973), pp. 105-106.
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1980s have ratified the intention of following a policy of self-determination.
However, indigenous communities~“and their. representatives have repeatedly stated. -
that the authorities invoke these statements as policy-guiding "intentions!. which,
according to indigenous people, are not subsequently carried -into effect in the . .
form of concrete measures of actual iwmplementation, for instance regarding several
aspects of the American Indian -Religious Freedom Act.

182, Basic issues today appear to include the interprebation of treaty provisions. . .
on many issues, the c¢ontinued existence and legal .enforcement of bilateral treaties..
despite their unilateral abrogation, the treaty-making power of indigenous nations
today, the affirmation ‘of the existing indigenous<land-base, the protection of
sacred lands from encroachment abuse and dispossession, the restoration to
indigenous communities ‘of lands of which they have been illegally divested, control
over the resources contained in indigenous lands and jurisdictional and self- ..
government powers on indigenous reservations, as well as several aspects of self-
determlnation in concréte spheres of actlon. Also see paragraphs 215 and 216 below.

183. On the problems whlch have to be solved, a wrlter states:

"There must be a concerted effort to define a new status for Indian lands
today, and it must come as a generation of new legal and social concepts.

"... One of the most needed -things today is a definition of the
jurisdictional question. At the present time, it is a jungle of conflicting
claims and counter-claims which produces a great deal of heat but hardly any
light.

"There is a very simple solution to this problem and it follows the line
of reas@ning we are using in'the treaty defence of the Wounded Knee trials.
Unless a state or the Federal Government can show a specific grant of
jurisdictional powers from the Indian tribe concerned to that government, there
is no state or federal jurisdiction that can be exercised against the Indian
tribe. Perhaps the best way that we could bring this issue to the fore would
be to push for the creation of a special Indian court, and all suits involving
an Indlan tribe would have to be filed in this court. The Court would have its
owtt’ gtaff of experts or consultants who would prepare exhaustive materials on
the background ‘of an issue prior to the court attempting to resclve the issue.
At the ‘Téast, such a court would eliminate the constant harassment sults which
states are using to plague tribal governments.

‘"Sﬁch a court was originally visualized by John Collier in his original
drgft of “the Indlan Reorganlzatlon Act, but when the tribes in dlfferent areas
:df the court was lost. One of the major weaknesses of the operatlon of the
”present IRA statute has been that its enforcement is incomplete without the
presence of such a court to guarantee tribal governments relatively hassle-proof
protection from state and federal encroachments.

. "The final reformation that must be made is the complete overhaul of the

. Indian Claims Commission. The ICC has become an arena in which tribal rights
are daily -compromised because of the pressing necessity of finishing the largeit
caseload qulckly, and because the Indians of too many tPlbéS ‘have lost hope of
rece1v1ng a just deal from the Government; and are willing to take whatever ««.
dollars ‘the Government dangles in front of them to avoid a prodlonged- ccnfllct
within the tribe." 75/

75/ Vine Deloria, Jr., "The future of Indians";hA&Qesaﬁne Notes, vol. 7,“No. 5,

1975, p. 37.
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184. Numerous allegations are contained in‘various parts of the summary. of
information relating to the United States of America, its appendices and’

annexes to the effect that election of officials (tribal councils) under the
principles embodied in the Indian Reorganization-Act of 19%4 means the introduction
in Indian nations of new authorities that come to have a parallel existence to

that of the traditional authorities despite the small percentage of voters that

have elected them. The rejection of these procedures is expressed through the
systematic and consistent boycotting of these elections by traditional people.

This abstentionism is then interpreted by the non-~Indian authorities as acceptance
and legitimation of the new authorities.. It is reported that despite the fact o
that such spurious officials are considered by the vast majority of the members ol RE
of these nations as having been imposed from the outside by an alien power and:in' -
direct oppositjon to the traditional procedures and officials, they are recogrized
by the Governmént and ultimately replace the traditional authorities:in these :
nations® relations and dealings w1th the Federal Government .

185. In response to a request, contained in the above-mentioned summary, for
information on those: allegatlons the Government furnished the following statement°

"There' are a vast number of books, artlcles, studies and surveys which
deal with the Indian Reorganization Act (I.R.A.) of 1934. Their treatment of
the Act and conclusions drawn cover the entire spectrum of the Act's S
desirability and probably are reflective of the authors' philosophical
leanings. However, all would agree that the I.R.A. was one of the most

fogignificant pieces of legislation to its time and to the present. It
gonstituted a major reversal of government policy and approach toward Indian
-affairs and with the passage of the legislation in the 1970s forms the ba51s
for the current self-determinationist approach to Indian affairs.

"During the period in which votes were taken on whether the Indian
Reorganization Act should apply to the reservations, which extended from 1934
to 1936, 258 elections were held. The Oklahoma and Alaska Indians were not
concerned in these elections as they were automatically brought under the law.
In this balloting, 181 tribes (representing 129;750 Indians) voted to accept
the law and 77 tribes (86,365 Indians) rejected it. About half of the latter
were members of the Navajo Tribe (45,000) which reJected the Act. by a ¢lose
vote.

"Today, in only a few of the modern tribal entities is there considered to
be a parallel existence of traditional authorities. In most instances the
traditional form of government has ceased to function. That is not to say
however-that traditional viewpoints are not considered for, in all probability,
the elected tribal leadership possesses the ‘knowledge of tradltlonal ways wh1ch
are taken into.account in every decision. which is made. : : -

"To say that the boycotting of tribal elections by traditional people.
constitutes a rejection of the legitimacy of tribal government and therefore
the entire system is faulty is not to recognize reality. It is agreed that
the ideal system would be one in which there is 100 per cent participation in
the democratic proceases of electing a leadsrship or in decision-making.
However, this is never the case when the vagaries of the individual inclination
or disinclination to participate are considered, for people choose not to
participate whether or not they are traditional. And, in most cases
traditionalists do participate. The spuriousness of the officials elected under
the present system then becomes a matter of personal viewpoint." Zé/

76/ Information provided in January 1982.
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(iii) Autonomy, self-government and self—detenmlnatlon of 1nd1genous

Pt A

186. The information available in “this regard is 1ncomplete and fragmentary and
allows for dnly a very 11m1ted comnarative analysis, if any.

187. Nb 1nformafion was ava*lable in thls respect in connectlon with many
countries 77/ '

188.. The'data relating to the countries on’ which' Some information is avallable, Lo
falls 1nto three main groupu. The first group ‘would consist of countrles on whlch
there s’ “information to the’ effect that no autonomy or spe01al autonomy is engoyed

by the indigenous ”ooulataonu.ﬁ7 7" Those countries on which only de. lure 1nformatlon
is ‘available would: ‘form the sec%nd group 12/ The third, group would comprise .-
countries on which there is de jure information, with some insight into what the. legal
provisions actually mean de facto. 80/ Other countries are special cases. 81/

189. There is strictly nega*:ve 1nformatlon regarding certain countrles.v Thus, the
Government of Norway has stated that the Lapp municipalities (1 e. those where Lapps
constltute the majority) are not accorded more autonomy than other municlpalltles.

190:“ The~ Government of Costa Rica simply answers "Does not apply", to the question
on this subject,

191, In some cases this negative information nevertheless contains. positive aspects
concerning éertain‘Spe01fléd activities. Thus the Government of Sweden has stated
that. "there is no autonomy or self-government for the Lapps except as regards the
prerogatives of the Lapp v1llages in regard to reindeer breeding".

192. The information available on other countries stresses in particular the de jure
aspects of'this quezition, whether in plans for the future or in prov1s1ons that have
already béen. incorporated into constltutional or statutory law. :

193s'An example of ‘this group;“where enactments are planned is Australia, since -the
Federal Government has stated .tz intewntion of promulgating legislation;to enable
Aborlginal communities to exercise a measure of self=-government that would be. equal
to that of general Australian local authorities.

77/ Argentlna Bangladesh Bolivia, Brazil, Colombia, Denmark (Greenland)
Ecuador El Salvador, France (Guyanne), Guyana, Honduras, Indone51a, Japan,
Lao Pe0p1e's Democratic nepubllc, Panama, Paraguay, Peru, the Philippines,
Sri Lanka and Venezuzla.

1§/ ‘E.g. Austrwila, Costa Rica, Norway and Sweden.
.Zg/ij;g; Surlnane and India. . v

§22:;E;g. Finland, Malaysia, Mexlco and New Zealand.

gl/, E}gg,Canada, Pakletan and The Unlted States of America.
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194. In certain other countries in this group legal provisions enable some
communitles to be established on the basis of a certain measure of self-government
with" spec1f1ed powers. The Special Rapporteur had at his disposal the texts of

those prov1sxons only and was unable to obtain information on their actual
1mplementat10n.

195. India and Suriname are examples of this approach in law. The Constitution of
Suriname_provides:

“YArticle 150. . - The lelSlOﬂ into adminlstrative districts shall be
effected by statute. Administration within such districts shall be regulated
: bonb‘pursuant-to statute.

"Article 151, Self-governing communities may be establishedtand,dissolved
by statute".

Article 152.

1. The organization of self-governing communities and the composition,
duties,’ péﬁers and obligations of their governing bodies shall be regulated by
statute.

2. The supervision of such governing bodies shall be regulated by .
- statute. Their Ordinances and other decisions may be suspended or reseinded,
“in  a‘manne? to-be prescribed by statute, if they conflict with hlgher statutory
regulatlons -or w1th the general interest. :

" "Apticle 153. VWhere representative bodies are established by statute
for self-governing communities, .the suffrage and the responsibility of, the
executive governing bodies to ‘the representative bodles shall be regulated
by statute 1 :

196. The Government of India has communicated the following:

) . "In sov far as the indigenocus or@anlvatlons and communltles are concerned,
‘they function in-their own traditional spheres. For example, in the tribal
‘areag village councils continue to exercise their own conventional ‘authority
particularly in the social sphere. 1In some areas the traditlonal Nyaya Panchayats
or local peoplet's courts function. There has been no interference in the working
“6f the tradltlonal bodles" 82/

197 According to 1nformat10n furnlshed by the Antlnolavery Society the scheduling
of tribals is manipulated to reduce the number of reservations ‘for tribals in some
state legislatures. The Society reports that:

- "In states where the tribal population forms a large percentage of the
total it is:obviously in the. interests of the powerful non-tribals who control
the state to rediuce:the number of reserved tribal seats in the state: leglslature,
thereby reducing: the. potentiail polltlcal power of the Adivasis. This has
been achieved by reducing the number of tribals who are officially ‘scheduled
and therefore to be taken into account in deciding the size of the tribal
quota. For example, prior to the reorganization of states in 1956 in what was
later to become Madhya Pradesh, the political power of the Adivasis was reduced
by not scheduling over 600,000 in the Vidarbha region ... " 83/

§g/ Information provided on 30 May 1983, in connecticn with the studyiA‘
ﬁi/ Information provided on 31 March 1977, in connection with the present study.
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198. It has been contended that scheduled tribal populations could well have
obtained a large measure of autonomy within the federal structure of India with
the creation of a tribal state comprising Southern Bihar and nine other districts
in adjoining states.: In the 1950s the Jharkhand party called for the creation of
such a state but contrary interests prevailed, particularly those concerning the

possible exploitation of the mineral deposits and forestry resources which abound-
inthe region. 84/ » ,

199. The Constitution of India contains, among the directive principleé of state
pollcy, the follow1ng provision on local autonomous or Qelf-governing entities:

"40 Organization of v1llage panchayats .Ihe State shall take steps
to organize village panchayats and endow them with such powers and authority as
may be ‘necessary to enable them to function.as units of self-government"

200. Responding to a request by the Special Rapporteur, the Government of India has
forwarded the following information:

_ "The Special Rapporteur desires information as to how the provision for
organization of village panchayats has been developed and implemested.
Statutory panchayats have been constituted by the state Governments. Though
the statutes vary from state to state, by and large, wards of panchayats return
members to the gram panchayat which is usually composed of one large revenue
village or a number of revenue villages. .. Thus, a ward may be a part of a
village or one revenue village.  Several gram. panchayats have been aggregrated
to form a Panchayat Samiti for a development block normally covering about

100 or 150 villages. The Panchayat Samiti is an advisory body for execution
of development work through the development block. At the district levels,

' Zilla Parishads have been constituted... The scheduled tribes have been involved
in ‘the ward membership, gram panchayat, Panchayat Samitl ‘and Zilla Parishads.
These local elective bodies function in some spheres as’ deliberatlve and
decision-making bodles and in some other spheres as advisory bodles.

o . "There is no dlstinctlon between local and reglonal entltles apart from
. the aforesaid ‘bodies. The indigenous communities enjoy the same measure of
.:autonomy or self-government in these bodies as a non-tribal in a non-tribal
~_area of the country. In other words, there.is no dlstlnction in the matter
_between the two sections", 85/ : :

201l. In some countries a limited measure of autonomy is actually being exercised
:by indigenous communities and leaders. In this connection reference’ should be made
-to Flnland Malaysia Mex1co and New Zealand

202. The Finnish Government has stated:’

~"Ip order to brlng about a separate administration for the Lapps in
. matters concernlng théir interests, a Government Committee arraqged an
experimental election for a particular Lappish Parliament de31gned for this
. purpose, The experiment succeeded so well that the Committee will make a

© eee——r———
' - R .

84/ See'paras. 168 and 169, above.

85/ Informatlon furnished on 30 May 1983, in connection with the present
study. R . -

+



E/CN.4/Sub.271983/21/Add. 6
page 57

proposal on the legallzatlon of such’'an institution. The task of a separate
Lappish admlnlstratlon would be to control and to promote the interests of
the Lapps 1nlngal, economlc, ‘social and cultural- spheres, to take care.of
the common affairs of the Lapps and to participate in Nordic co-¢peration.’
This administration would also support research work and draw up a programme
with specific objectives. loreover, it would make proposals and give-opinions
. . on matters concerning the establishment of mines, hydro-electric power
"_stations, tourist centres and the like, and 6n medsures relating to forestry,
' fishing and huntlng, and education. Later on, the Lappish administration
‘wQuld be authorized to make final decisions and to take action accordingly".

203, Subsequently the Government stated that:

"The plans for a separate administration have now been implemented by
. Decree No. 824 on the Lapp Delegation of 9 November 1973."

204. In Malaysia, according to the Aboriginal Peoples Ordinance, section 4, second
paragraph, "nothing in this section shall preclude any headman from exercising his
authority in matters of aborlglnal ‘custom and*belief in any aboriginal communlty
or. any aboriginal ethnic group".

205. The Aboriginal P-oples Ordinance provides for -the recognition of -hereditary
headmen of aboriginal communities and for the confirmation of headmen selected in
aboriginal communities in which they are not hereditary. However, the Ordinance
also empowers the Minister to remove any headman from his office as well as to make
regulations providing for the appointment of headmen and prescribing the
qualifications and methods for their appointment as follows: .
"16. (1) The hereditary headman of an aboriginal.community shall be

the headman thereof, or in the case of an aboriginal community in which the

office of headman is not hereditary, a person selected to be headman thereof,

subject in each case to confiPmation by the Minister. RN

w2) Tﬁé Minister may remove any headman from his office.

w '
"19. The Minister may make regulations for carrying intéuéfféct the
purposes of this Ordinance and in particular for the following: purposes e

"

*  (e¢) providing for the appointment of, and prescribing the, .
gqualifications of and the method of appointing, any headman;

11 e "
206. In this connection it has been stated that "it should be noted that there is
no tribal government/administration Adn the sense of the Orang Asli rullng o
themselves". 86/

§§/ J. B. Idris, A brief note on the Orang Asli of West Malaysia and their
administration, (Kuala Lumpur, Department of Orang Asli Affalrs, Ministry of
National and Rural Development, March 1972), p.8
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207.

According to the same writer, §l/ headmen of the different groups have no

political power and exercise restricted authority in social matters. In this -~
connection he states, however, that the major ethno-linguistic groups exercige a
certain measure of autonomy:

208.

Negrito;

“Thé six tribal sub~divisions are territorial and linguistic urits. Each

“sub~division is practically autonomous. Each group shows egalitarian tendencies

with the leader having: (i) no real power; (ii) no material gain;
(ii1)..rno -emblem of office; (iv) no executive power; (v) the ability to
rule through his own personality.

Senoi

"Traditionally‘the Senois are ruled by a groupiéf elders, and the society
has strict taboos on violence, with sanctions by verbal persuasion (verbal

:ability equals intelligence). The criterion of leadership is therefore
:nelther economic power nor a generous distribution of wealth.

"Nowadays each group needs a 'spokesman’ for 1ts contacts with the outside
world hence the ‘'Headman'.

Proto Malays

"The Social Organization of the Proto—Malays dlffers from that of the
Sen01. The Temuan, for example, recognize no. less than seven degrees of
leadership.- Each tribe is generally endogamous-and descent is bilateral,
with the exception of the Temuans in Negeri Sembilan who have characteristics
of matriarchy and matriliny".

In: New Zealand, the Government p01nts out - that

"The New Zealand Maori Council and its constltuent Distrlct Maori

" Councils and Maori committees have statutory recognition. The constitutional

functions of these bodies are set out in the Maori Welfare Act 1962. They
have certain powers to regulate the c¢onduct of Maori people within their
districts. For example, they have power to impose fines for unruly behaviour
at Maori gatherings and to appoint wardens to control the abuse of alcohol

by members of their:community. It must be borne in mind that the overwhelming
majority of Maori people nowadays live scattered through the whole community
and that it is not very practical to have two sets of rules operating within
one area". 88/

87/ Ibid., pp. 3-6.
88/ Information furnished durlng the Special Rapporteur's visit to New Zealand

in 1973. See para. 64 and footnote 25/ ‘above.
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209. The Citizen's Committee for Racial Equality states, in this conneotion:

"Apart from the exceptions of Maori councils mentioned.above, Maoris
have not been granted any form of local autonomy, despite the pleas of the
King and Kotahitanga movements for this. Likewise no special courts have
been permitted, except the very limited warden's courts permitted recently'.

210. The Government of Mexico states with reference to this particular aspect:

'm o0 1t must be pointed out that articles 39, 40 and 41 of the
Constitution clearly indicate the ‘form of government which the people of
‘Mexico decided to adopt. :

"Moreover, under article 115 of the Constitution, the states shall. adopt,
for their internal regime, a republican form of government, which shall be
representative and of the people, having free municipalities as .the basis of
their territorial division and political and administrative organlzatlon in

vq_accordanoe with the basis spec1f1ed in the same artlcle.

o '"Consequently, for the purposes of the present document account should
be taken of situations which have made it possible to reconcile the constitional
,polltlcal order with the customary rules of the populations, as is- the case
of the ‘mentioned indigenous munlolpalltles in southern Mex1co" e
211. In Pakistan, the autonomy granted to certain communlty leaders is sald to be
gradually diminishing. A writer has stated that "the tribal leaders in some of the
_:sen31t1ve West Pakistan frontler regions are given a measure of autonomy, though
gradually dlminlshlng, 1n return for their co-operatlon in the malntenanoe of civil
order". 89/ . :
212. The measure of autonomy assumed by indigenous communities, i.e. "Indian Bands",
in Canada, seems on the contrary, to be on the increase. In this respect the
Government has stated that"' : : A

L ""At present the Band Management Division of the Department of Indian,
;j: 'Affalrs and Northérn Development continues to supérvise ‘the administration:
" of local affalrs on many reserves, but'the number of those which have assumed
local respon31b111ty in fund-ralslng and ‘adiinistration is increasing to .
. . about half the total number of Bands. Councils have been assisted in
'4'acqu1r1ng administrative offlces and tralnlng courses in 1oca1 adminlstratlon
are providedv, . :

213, Reference has been made abovée (see paras 178 185) -in very general terms to
the evolution of the treaty-making powers, the jurisdictional powers and the -
self-determination policies and claims in the United States of America.

214. Since it has often been stated that indigenous populaticns are all seeking-
recognition as independent nation-states in the world of today, it should be
indicated here that although some indigenous nations and peoples are, 1ndeed
claiming maintenance of their sovereign powers and recognltlon as soverelgn natlons,
not all have exactly the same broad approach to this important question. To
illustrate the variety of approaches in this respect, a recognized indigenous
writer may be quoted as follows:

§2/ Richard F. Myrop and others, Area Handbook for Pakistan, (Washington DC,
Foreign Affairs Series, The American University, 1971) pp. 270-271.
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"Indians are not seeking a type of independence which would create a
totally isolated community with no ties to the United States whatsoever.
On the contrary, the movement of today seeks to establish clear and
uncontrovarted lines Of political authority and responsibility for both
the tribal aovernmenﬁs and the United States so as to prevent the.types of
errors and maladminlotratlon which presently mark the Indian scene.

"The assumption of many non-Indians is thal independence of a nation implies

that it stands in the same position as does the United States toward the rest

of the nations of the world. People visualize a standing army, a massive
import-export Business, tariffs, gigantic administrative bureaucracies,
international intbigue, and the ability to wage wars on distant nations with
relative impunity. Such indeed are the characteristics of a superpower, but

not of the average nation which has recognition as a self-governing community

" " with inherent rights to its own existence.

1%

"The oldest indépendent states ... are the mini-states of Europe;
Monaco, Andorra, Liechtenstein, San Marino and the Vatican City. Each exists
in substantial sovereign independence, yet each has also neggtiated certain
agreements, understdhdings, and treaties with its larger nclvhbours. These
" larger ‘countries haVeibeen willing to fully recognize the. small states as
sovereign entities’and . contract with them on specific issues, an example the
:,MUnlted States might well examine when deciding how to deal with the Indian
““démdnd for soverelgﬁty“ 90/
215. As has already been indlcated -as a presult of the Unlted btates emphasis on
the "dependent character" of the "domestlcﬁnatlon" status of the. Indian nations and
tribes, they only exercise a minimum of self-determlnatlon, if any. As has also
been stressed, this situation is not compatible with express provisions of treaties
entered into with the: Unlted States.

216. Accordlnp to the 1nformatlon contalned in numerous paragraphs of this study,
some of the basic American Indian concerns have revolved around existing treaties
and their interpretation, self-determination,. the treaty-making powers of the
Indian Nations and:the restoration. and/ar protectlon of the, Indlan land-base and
-of "EIndian control over their land and the resources to be found therein.‘ Treaties
and self-determination in particular. have been very prominent among the aims of
the Trail of ‘Broken Treaties demonstration, as contained in polnts 1-3 and 138
“inter alia, of the 20 Points position. paper. These were also central 1ssqes in
the events of Wounded Knee in 1973 (See paras. 217-219, below), as well 4&s, the
situation of the Hopi Nation discussed below in paras. 220-224. They are baSlC
issues, also, in the cases on which information is contained in annexes I, II, III
and IV to the summary of information relating to the United States of Amerlca.

90/ Vine Deloria, Jr., Behind the Trail of Broken Treatles, (New York
. Dell Publishing Co., Inc., 1974), pp. 162-163, 176 A K
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With reference to the events of Wounded Knee, an. author concludes that:

»:'"»... the Wounded Knee siege dwelt on the prov131ons of self-government
and. undisturbed use of the Sioux lands and not specifically the restoration |
of lands already taken. While the people at Wounded Knee wanted a total ‘
restoration of lands in~western South Dakota, they based their contentions on
the political recognition of the. Sioux Nation as contained in the treaty and’
not upon any clause of the treaty which gave them the power ‘to reclaim 1an s;
It is therefore the history and meaning of treaties that has become important
to Indians today, the manner in which the treaties limited exercise of
self-government or eroded the power of the tribe to deal with other nations

and not particularly the redefinition of tribal land titles.

. "The contemporary demand of American Indians for a restoration of the
treaty relationship must be seen in this historical setting. Few tribes would
have signed treaties with the United States had they felt that the United States
would violate them. The promises of self-government .found in a multitude of
treaties, the promises of protectlon by the United.States from wrongs committed
by its:-citizens, the promises that the tribes. would be respected as nations
on whose behalf the United States acted as a. trustee before the eyes of the
world, were all vital parts of the treaty rights which Indians believe they
have received from the United States.

"

L ) -t

"The Indian treaty «+» according to the courts of the United States did
not establish the wardship relationship with it. The only valid interpretation

- of tribal political status which- this decision leaves is that of dissenting

Justice Thompson, that the Cherokees, and by extension the other Indian, .
tribes, remain in a very real. sense foreign nations with respect to the _
United States. It is this tradition that the current Indian movement seeks
to support. And if the wardship status was not established in the treaties,
the only documents in which the Indian tribes contracted with the

- ztnited States government on a legal basis, then the international basis of

218.

Indian existence must still be, good legal doctrine®. 2;/
According to another writer '

"Many Indian people today think that a return to the treaty relationship,
and: the ‘accompanying recognition of sovereignty, is the only way to keep
non=Indian governments from interfering in the affairs of Indian governments.
For ‘example, in November 1972, the Trail..of Broken Treaties Caravan presented
a papersto the United States Government. in which a call for the restoration
of the treaty relationship was made. Central to the demands made in the _”

20 point paper was the insistence that the United States reopen treaty
negotiations with Indian nations. The leaders of the Caravan pointed’ out that

91/ Ibid., pp. 114, 136, 138.
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there was no valid reason why Indian nations could not make treaties or
reach agreements with the United States Government today. Treaty.making could ..
start again if Congress repealed the 1871 Act. And Congress has never
-gspecifidally prohibited the making of ‘"agreements® with Indian,governments.
Both the United States Government and Indian governments-today-have :the legal
capacity to reach neéw agréements which would clarify .or radefine thelr e
relatlonship to each other. New treaties or renegotigted old treaties would
“form-‘the - basis for e legal relatxonship in which Indian-sovereignty .would ‘be

: preserved. ' . . .

'"“..;

"Congress and:federalagenc¢ies have prevented Indian .governments..from .
exercising all their powers. To overcome this, many Indians have argued that,
since Indian tribes are nations, relations with the United States should be
governad by principles of international law. Under international law, Indian
goVvernments ‘would be accorded a. ‘higher political and legal status than they

"now have. The right to nationhood would be recognized and protected py.other
nations of the world.: New:treaties. or agreements could guarantee. continued
economic assistance without federal dominance.- More federal: monies. would go

‘directly ‘to Indians rather than to bureaucratic agencies. And the United States
Government would fulfil its trust responsibility by prov1d1ng the: resources
necessary for- strengthening Indlan sovereignty". 92/

219. In 1975, 1t was wrltten that:

"In the two years since Wounded Knee, [almost two dozen] Indians have
been killed on the Pine Ridge Reservation in South Dakota. Yet the Government
‘ hasgalmostuniformly refused to investigate . these killings or other charges
e triutality. The usual statement is that federal agencies do.not have any
Bid8rice available which would enable them to do -anything about. the _oppression
at Pin€ Ridge. When two FBI agents were killed recently, however., the e
reservation was flooded with agents. Armed helicopters are still.seen.
sWarming over the land and screams of law.and order are heard.

"Throughout America, Indians contlnue to sllp behind the rest of the
population in nearly every categary of: social progress,. The Federal Government
responds by issuing reorganizational plans for the Bureau of, Indian Affairs
every time the outcries of Indians become annoying. Indian programmes have
become primarily public relations operations, existing mainly in press ..: .

) releases w1thout any visible changes occurring in local Indian communities.

sssist the trlbes with these very complex ‘problems... Its COntentio ;is thab
-since it is 4 federal agency,. it therefore has a conflict of interest .4f it
attempts torassist Indians whose lands, contain minerals which. Figure .

prominently in governmental cnerﬂy policies™. 93/
v A S I FR
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92/ Curtis Berkey, Indian Sovereignty (Washington D. C., Institute forthe™
Development of Indian law, 1976), pp. 23, 102. A

93/ Vine Deloria, Jr., "Who knows what violence we can expect“ Akwesasne
Notes, vol. 7, No. 4., 1975, p. 19.
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220. It has been reported that the Hopi tribal council, although unrecognlzed for
abcut 75 per cent of the 8,000 Hopi people 94/ continue the traditional way of g
3LIO W/ han made several lucrative deals with industrial plants 96/ wh;ch lead
to destruction of the tradltlonal life of the Hopi 97/

22). According to a source:.

"In the 197l-72 period, the Four Corners Power plants and the strip-mlrlrv
of Black Mesa were ma jor environmental issues. The tradltional péoples of
both natloﬁs {ﬂopl and Navajos] were totally opposed to strip-minlng,
particularly of sacred areas, for coal worth as much as a hundred billion
dollars. In addition, signs of oil, natural gas and uranium are evident. The
progresaive Hopis, as well as the corporations and legal interests allied B
with them, would profit greatly through partitioning.

"Stlll another faction objected - but for far different reasons,} They

Lk 4oy . 3 PR S
L RN MR

"The media has characterized the dispute as being simply Hopis vs.
Navajos. However, both peoples.are divided into factions, the "traditionals"
vs. the "progressives". Both groups of tradltional peoples say this is a
dispute among the progressives over wealth and that the tradltional people,
left alone, would be able to.. peg\efully‘resolve this problem among uhe*oelves
instead of giving in to United ‘States forced settlement. The progressi“ 8
tend. to be Christian, tend to regard themselves as United States citizet }”and
while they give some honour to the traditions of their people, according’ to“'
the traditional viewpoint they do not live by the traditlonal values."

"The traditionals ... say they have a responsibility to protect the }and
and the lives of the unborn generations, and they follow the systen’ of ’
goverrment given to them. Especially among the Hopi, they do not believe
in voting, which acknowledges the right of a majority over a mlrcrity.z_l

"Instead they dfcide by‘consensus, the way of natural peoples. ‘:i_f“ﬂ

f[ "While the Hopi Tribal Councll has been pressuring for partltionlng, Hopi
and Navaao tradlt;onals have worked for reconciliation". 98/

94/ - "Doomsday .. " TECHQUA IKACHI, No. 9, November/December. 1976.

95/ Elizabeth Dunbar, BLACK MESA: the effedt” of developmeﬁt,*PaSadena B “
Arerican Friends Service Committee, Pacific Southwest Regional Office, 1974, p.5.

9f/ Ibid., p. 6; "Traditional Hopi Meeting - October 10, 1976", TECHQUA .
KACHI No. 9, November-December 1976 "Nava jo-Hopi Dispute", Akwesasne Netes,
voi. "8, No. 4, 1976. B S o e o B

97/ "Hotevilla village commemorates founding", ‘and "Cutting the Hopi Tifeling"
TECHQUA IKACHI, No. 8, August/September 1976.

98/ "Navajo-Hopi Dispute™, loc. sit.
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222. Another publication contains infbrmation to the effect that.

"With the signing ‘of the Treaty’ of- Guadalupe Hidalgo in 1848 the
United States acquired from Mexico vast' portfbns of ldnd that now comprise
much of the American Southwest, including the ancient tribal lands of the
Hopi. The treaty stipulated that the United States would *Honour forever
the Indian reservation boundaries (previously) established by the "Government
of Mexico" LAV Since that time, a series of "Bxecutive orders and other
governmental actions have reduced the*Hopi reservation to: less than 1 000
square miles, one sixbh of its size in’ 1882" 99}

223. An’ authon;writeszr

"The Hopi have never 8igned ‘a ‘treaty with the ‘GoVernmemt of the United States.
They are still a sovereign nation and wish to continue as such. Yet despite
the truthfiulness of the' Hopi's independence, they have never been free from
the federal government's continual’ im¢051tion. ‘Despite their protests to the -
Government that' if leéft alone they could live a full and prosperous life, the
United States Government refuses to withdraw its influence.

" LN )

"The Indian Reorganization Act of 1934 provided each tribe with its own
government and constltution ‘modelled on the "successful" 'Ahglo way. Each
tribe was asked £ vote for the adoption o rejectlon ‘of this new form of
government. When the Hopi wére approached with the idea, only 755 Hopis out
of about 4, 500 cast ballots. Even when the votes were counted, ‘many of them -
were found to be in the names of deceased Hopi and Hopi who ‘no longer lived
on the reservation. Nonetheless the Councll and its constitution became
incorporated into the Hopis' 1lives". 100/ ~

224. Acoording to another publication.,

"The Hopi Tribal Coun011 and 229 Hopis voted on 30 October’ 1976 to accept
a $5,000,000 land settiement” (Indian Claims' Commission Docket 196) which:-
involves the aboriginal land rights of 8,000 Hopis. The Indian Claims
Commission (a non-Indian Commission) has accépted this 'as being 'in actérdance
with the law';: and now Indian Claims Commission Docket 196 goes before the
House Committee on Approprlations to pay the Tnibe off -for nearly 2 million
acres; henceforth, the Hopi’ Tribe shall have no furtheP claims, demands or
counterclaims on the United States Government in relation to lands stipulated
in Docket 196.

"The Hopi traditional ‘leaders have opposed ‘this. land settlement and are

99/ "Hoci Tribal Council®, ‘Akwesasne Notes,vol. 4, No. 2, 1972.
100/ Elizabeth Dunbar,. op, cit., .p. 5
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f\«,. on 30 October 1976 the Irival ‘Counciltield arvote during .a- :
religious, ceremony. Out of approximately 8,000 Hopis only some 250 votedlon
this land ‘séttlement - 229 for and 19 against.~ iOn thiabt same -day'-some
2 500 Hopls attended the Locon Ceremony. Again thé- Tpribal‘Council was .in

violation of its own Constltutlon "Article  VI;- Section 1, (¢):was violated.
by the act;on of the Hopi- indlah agent, the Hopi tribal council has onky a ...
negative authority oh land, to wit: "to” pravent the:isale;. disposition; lease

or encumbrance of tribal lands, ‘orother~tribal property. ‘It has no authority
- to:make affirmative decisions on land because that authorlty belongs to the
Klkmonguls of the Hopl boverelgn v¢71age§" e : .

L

' "Since the Tribal Council Chairman and BIA Superintendent refused to- -
meet with the traditional leaders, the Kikmongwis (Traditional heads of the .
sovereign villages) replied with a letter stating their position and:intention.
Following is one of the six statements made in the letter sent to the Tribal
Council Chairman and BIA Superintendent:

"It is your responsibility as servants to the Hopi People to do what
Hopi People want and not what you want. Since you hoth have refused to face
our people face to face on this vital issue we will now take action to have
both of you resign or removed from your positions. You have failed to fully
inform the Hopi people on things %Lhat concern the very land, way of life and
religion of our people. Instead of obtaining the aboriginal land of our people,
the Tribal Council and Bureau of Indian Affairs went along with Attorney
John S, Boyden to make our land-base smaller and smaller. Both the Hopi Tribal
Council and John S. Boyden are getting rich while the Hopi people are becoming
very poor moneywise., This must stop NOW!

"We demand that you both inform all Hopi People everywhere that there
will be no voting on this proposed settlement on 30 October 1976. This is our
decision and the decision of our One-Horn and Two-Horn Religious Society
Leaders".

"A memo dated 5 November 1976 recounting violations of the Constitution
was presented to the Tribal Council on behalf of the Traditional people.
Evidently the Tribal Council ignored the memo for on or about 11 November
an eight-member Hopi delegation sent by the Tribal Council travelled to
Washington, D.C. to attend the hearing on the land settlement, Docket 196
before the Indian Claims Commissioners. Testimony was given to the effect
that the Hopi Tribal Council explained and publicized the "Land Settlement"
to the Hopi people. It was further stated that a vote was held in accordance
with the Law.

"The Hopi Tribal Council has funds allocated for travel, per diem, etcy—---
while the-traditional people do not. Consequently the traditional people .
had to rely on a telegram to make their statement known. The telegram was:
sent on behalf of all Hopi traditional Kikmongwis, religious society. Mongwi(
and all the Hopi people who follow the old traditional Hopi way. They - ™=
expressed their disapproval of the proposed settlement in Docket 196, and
stated they did not accept the authority of the Hopi Tribal Council and had
never authorized the contract of Mr. John S. Boyden. They also stated that
the publicity given for only one week and the hearing held regarding the
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proposed settlement inadequate to inform all the Hopi people or to allow them
to express their opinions, and that many of the Hopli people were deeply
involved in a religilous ceremony which conflicted with the hearing on the land
settlement at the Tribal Council's headquarters. They stated that the wote
of some 250 Hopis out of: a Tribe of 8,000 is not truly representative of” the
oplnlons of the majorlty of the Hopi people. They further stated that their’
rellgious tradltions and prophacies prohibited the Hopi people from giving up
any claim to their ancestral lanfs' for mere monetary cénsiderations, and ‘
Athat letters and petitions from hindreds of Hopi people who opposed the
'proposed settlement and supported their message would follow shortly.

"The Indian Claims Commission, when asked, stated it had heard the Tribal
Council's testimony, and had also received the telegram from the traditional
people and that it was all a matter of record. The Indian Claims Commission,
nevertheless, accepted the Land Settlement, Docket 196, and made the decision
official on 2 December 1976 and discussed how the money would be handled.

~The C aims Commlssion did this in view of the fact that only the tradltional
leaders have. the authority to relinquish their land". 101/

101/ : "Hopl tribal council accepts $5 mllllon land settlement Hopl
tradltlonal reject land settlement®, News Release Amerlcan Friends SerVice
Commlttee, Pasadena 1976, pPp. 1 and 3-5.




