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CHAFTER ¥

DEFINTTION OF INDIGENOUS POPULATIONS

A, Introcduction
R LT e S R R TE . ‘ '

1. In chapter II, paraéraph 19, of £he preliminery report on the study ‘

\»

(BE/ON.4/Sub.2/L.566), it was stated that:

"Dhe definition of indigenous populations for the purposes of this
study involves the following four tasks: :

(a) Hstablishwent of a tworking definition' to be used in the collection
of information for the study;

(b) Identification of population groups which should be regarded as
indigenous in individual countries; +$his is a task. to be undartaken when
the individusl country papers relating to the study are drafted;

(¢} Comparative siudy of all the definitions contained in the individuel
" country papers; -

(d) Definition of indigenous populations from the international point of
view. This definition will be one of the results of the study and will
constitute the basis of the proposals which the Special Rapporfeur will submit
as part of his final report so that *the Sub-Commission may formulate
recommendations concerning measures to be adopted in this area.”.

2. These four tasks have been regarded as four essential stagzes in the wark to be
undertaken. ~

3. Stage (2) has already been completed. Chapter II of the above~mentioned
preliminary report dealt with the working definition (paras.20 %o 25): and the "mein
oriterion to be used in collecting information was inserted at the begimning of the
owtline for the collection of information, after it had been approved without .change
by the Sub-Commission at its twenty-fifth session. GStage (b) has now also heen
completed; with the drafting of the summaries of material dealing with specific
countries; and, in the cases whers the Covernments concerned -have transmitied
comments and information, the definitions contaired in the summaries have been
confirmed or corrected. In the fexts on which no comments have been received from
the Governments concerned, the definitions appear in the form in which they have
been discovered by ressarch in each particular case. In some cases, ;/ no
information on the subject is available. This chapter is intended to accowplish
stage (c), namely, the comparative study of all the definitions and concepts
contained in the asbove-mentioned summaries. ‘

4., The basic guestion is how to determine which groups should be considered as
indigenous vopulations'in the various enuntries covered by the study. As everyone
nows, this question ralses many difficulties of various kinds. In the world of

1/ For example, forﬂ;ﬁﬁﬁiin&,Burma,.Ei'Salvador, Honduras, Nicaragua and
Suriname. ' .
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today, ifdentification of a person or group as indigenous is freguentliy a complex and
difficult task. BDach country has approached the problem of definition in its own
way, and the criteria of differentiatieon used in the soluftions thus adopted vary
very widely, ranging from facters which are exclusively or almost exclusively racial
to considerations in which social and cultural criteria predominate.

5, As Mr. Herndn Santa Cruz has written in his study on Racial Discrimination: 2/

"346, Identifying a person or group as indigenous may be a2 complex and
difficult prepositicn, however. In many insiances, the first confrontation
between 'inhabitants' and ‘invadors' tcok place centuries ago. With the
paszing of time, life in commen broke down the physical and ethnic
distinctions beiwesn the two groups and brought sboubt varying degrees of
biological and cultural hybridism. The resulting social racial and cultural
blending makes it very difficult to arrive at a precise dsefinition of who
may today be considersd to be the 'indigenous' or 'aboriginsl! inhabitants
in a given country. The only cxcepiions may be groups which occupied or
songht refuge in jungle aveas, thick forests or mountains, or other areas of
difficult aceess, where they could maintain their own distinet culture and
way of 1life, and who have remazined in relative isolation up to the present date.

"347. Under thess circumstances, the problem arises today of determining
in each case the criterion to be applied in defining which groups are to be
held as 'indigenous'!. In this connexion it has been written: The notions
with roference to which such groups are classified are so flexible and varied
that there dre offen discrspancies in statistical dafa or estimates within
a single country, and useful comparisons between nne country and another are
impossible. DNifferent and often contradictory criteris tendi to be used by
administrators, lawvyers and sociologists as 2 basis for their definition,
such as the colour of the skin, language, customs, iribsl conditione and
living standards. Bvery country has tackled the problem of definition in
its own way, according to its own iraditions, history, social organization
and policée?.'”

6. Furthermore, different criteria are scmetimes applied sven within a single
country. Informal social practice may reflect idsas sither broader or narrower

than those constituting the legal notion of "indigenous populations”. In addition,
experts on the subject scmetimes have their own ideas concerning the definition which
ghould be adopted in a given couniry. The effective notion of what constitutes
”in@igenous”; as applied in practice by government authorities, may differ from what
is embodied in the officially accepted definition of what should be regarded as
"indigenous". ‘It way even happen thait within a single country there are different
legal criteria applying in matters covered by different hranches of the law.

7. It is therefore necessary tn examine the classification criteria used in the
definitions which avpear in most of the summaries of maierial relating to the
different countries covered by this veport. Accordingly, the various elements
which are taken into consideration in defining indigenous populations in the
countries concerned will first be examined briefly, and the criteria proposed will
in each ‘case be subjected %o & summary sppraisal, in order to ensure that due
attention is ziven %o specific cases in which ancestry, culiure (in general terms
only, and also including specific aspects), language, and various combinations of
these factors are referred to as classification criterias. Mention will also be made

g/ United Hations publicetion, Sales NWo.: B.71.XIV.2Z2,
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of zdditional criteria used in some countries. Hext, we shall undertake an
examination of systems which reguire a formal declaration that certain communities,
groups or persong are indigenous, and also of registration and certification
formalities for indigenous persons, and of the rules used by the

suthorities of certzin countries to decide, in doubtful or disputed cases, vhether
or not persons are to be officially classifisd ss indigencus. Cases of changes of
status from "indigenous' io "non-indigenous® and vice versa, in countries where
the relevant information is available, will alsc be briefly examined.

8.

Before entering into the analysis of definitions and criteria applied by public
g ¥ T

authorities in the different countries covered in the study to define indigenous
populations, it should be pointed out that indigenous populations themselves have
claimed the right fo do so themselves as. an exclusive right on their part.

9.

In this connection, the World Council of Indigenous Peoples has adopted as one

of the five principles that wust guide indigencus action, one reading as follows:

10.

"... the right to define what is an indigenons person be reserved for the
indigenous pecple themselves. Under no circumstances should we let artificial

definitions such as the Indian Act in Canada, the Queensland Aboriginal Act 1971

in Australia, ebec. tell us who we are" (Res. 5, Canada (3)). 3/

On this subject of the definition cf indigenous peoples, the Fourth Russell

Tribunal has stated as regards the Indian peoples of the Americas that

il.

"Phe Indian peoples of the Americes must be recognized amccording to their
own understanding of themselves, rather than bteing defined by the perpentlop of
the value-systems of alien dominant societies.” ﬁ/ :

Some definitions have been proposed by indigenous organizations themselves.

Among them is one proposed by the World Council of Indigenous Peoples, as follows:

12

"The World Council of Indigenous Peoples declares that indigencus peoples
are such population groups 28 we are, who from old-age t.me have inhabited the
lands where we live, who ars aware of having a character of our own, with
social traditions and means of expression thait azre linked to the country inheriicd
from our ancestors, with a language of our own, and having cerbfain essential and
unigue characteristics which confer upon us the strong conviction of belonging to
a people, who have an identity in ourselves and should be thus regarded by
others." (Res.2 Lrgentina). 5/

On its part the Indian Council of South America (Consejo Indio de Sud America)

has proposed the foliowing definition:

"We the INDIANU PEQPLES are descendants of the first populations of this
continent: we have a common history, an ethnic personality of our cwn, a cosmic
conception of life, and as inheritors of a thousand year old culture, after
almost 500 years of separation, we are newly united in order to be the vanguard
of our total liberation from western colonialism.” (Fumber 2) 6/

See chapter IV (E/CH.4/Sub.2/476/4dd.5, p.32 and annex III, p.7).
Ibid., annex VI, p.l1.
Ibid., .32 and annex III, p.5,

Ibid., annex VII, p.l.

N
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1%. The sole cwncern in preparing this chapter has been the dstzmmingtion of the
criteria existing in different countries to esiablish which sect ors of the
population are relsvent to the rrasent siudy and nct the rights znd cbligations that
may derive from this determinstion, which i reserved for the substantive chapters
that follow. The possible effects that the resulting classification might have are,
therefore, hot specifically examined in +tnis chapter, although, in scume cases,
genaral indications that are insepsreble from the meterial relating to definifion
will be reproduced here. In thiz connection, sxceptionally it is useful to point
out here that while in some countriss ths clasesification of an individual,group

or community as indigenous is seid to carry with it - gpecial status, with
entitlement to specifiad services, in most countries covered by the study ITaxonomic
criteriz are said to be used merely for staiisitical purposes, no status consequances
deriving from such classification. As examples of the first position outlined above,
Regigtered Indisns in Canada and Becognized Indians ths Tnited States are the
particular responsibility of the respective federel Government of these countries,
Their "registration'" or "recogniiion" are essential for =sntitlement to "ceriain
beneficial provisions of the Indian Act" (see paras. 291 and 294, Cenada) or for
being "designated as an Indian 2. gible for heaic Bursau of Indian iffaire services

faned
&
:

[H

(see para. 323, United States). As examples of the second position, the Mexicen
Goverament has stated inter alia that "thess criteriz of differentiation do not
relate to the esquality of individval and social roghts" (ses para.332, Hexico) and
the Government of Denmark in conneciion with CGreenland when it states inter aiia:
"Wo formal distinction is made batween genuine Greenlanders and others in terms of
ngtional, linguistic, cultural or other similar criterd Toe legal, economic and
other sccizl disparities existing between ihe Creenlﬁnn scoizty and that of Denmark
proper are more or less alike for gll residents in Greenland regardless of origin."

(Bmphasis added) (see parss. 68, 135, 256 and 336 below).

14. S8ince in the cage of most countries the informalion at present available on
thess subgects is fragmentary or inadequate, it has been decidsd fo reproduce in
full enly the legal definitions existing in certain couniries, on the understanding
that gven 1bece are not always generally acceptsd and that they are sometimss
formulations with a limited and precise meaning in certain legal conisxts. With
regard to the oth@r criteria or definitions applisd in diffevent cowntries, we shall
reproduce those parts of the formulations which include the different clasgsificsiion
lassification formulations concemmad,

criteria, Jjust as they appear in each of ths ¢
"B, incestry

15. The biological factor or the faci of descent from members of the native
population of a couniry is always prasent wvhen persons or groups ars described a°
"indigenous™, "aubochthonous", "aboriginesl'", "Indian", ste. It should bz stated

at the outset that the only cases in which there is suy significant divergsnce Irom
this component of the definition of "indigsnous" are cases in which thers is a
certain tendency o helieve that the population is divided only into "urban” and
"rural! pooulation, and that the second of these twe catepories should be designated
golely by the word "peasani'; but in these cases, in fact, the problem of the

definition of "indigenous" iz merely being avoilded.

—t
[T

m

16, On the other hand, from thy information svailsbls it is not possible fo
determine precisely in 21l cases o vhat extent the ancesiry fesctor iz invelved in

g I—-J

the formuls used. It is clesr, howsver, *That it iz always present, although ths
relaztive importance attached to it vavmoc congiderably from case to case. It is
evident, as has elrsady been sxplained, that vsricus countries have arrived at
golutions which embrace a wide variety of criteris of differentigtion, ranging from
factors which are sxclusively or almost axclusively "racial" to considerations which
ars purely scoeial and cultural.
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17. In this connection gome attention must be given to the word "race", and to the
way it is used in this context. It nmust be stated, first, that vopularly held noticns
about "race' represent one of the most widespread misconceptions of our time, and a
pisconception whish has the most dangercus and tragic consecuences. Scientific
evidence has beénﬁdiSIegarﬁed; and many pecple on the . contrary seem to take 1% for
ovented that science determined meny years ago what the word "race' meant, and that
it demonstrated the existence of important physical and psychic differences between
the so-called races. This not not trie. - In popular parlance, nevertheless, the
word "race" is.still used to designate a considerable variety of groups and
categories whose members are united by relationships of various kinds which go far
besyond inherited physical characteristics, Hence the widespread impression that
there is a2 causal link between physical and cultural characteristics. Daily life
affords ample proof that this is not the case. Physical type, culture, language,
religion, efc. vary independently of one another, and there is an infinite range of
combinations and permutations. '

18, Turthermore, attempts have been made to attribute different abilities %o the
different so-called "races" as such. Bui biology has amply proved that there is a
basic anatomical, histological and physiclogical similarity between all ‘human beings.
Members of different groups with different characteristics have the same set of
psycholopgical mechaniems. There ars no groups consisting only of individuals who

lack the mental abilities which are possessed by all individuals in other groups.

The differsnces which undoubtedly exiet batween one individual and ancther in all
sroups relate to quantity and quality end to a particular combination of factors; and,
it should be stresssd, these differences may be abserved in all sroups. The greater
nr lesser development of certain abilitizs or apbituded in individusls belonging to
different sroups of mankind is due to 2 series of environmental factors and to the

way of life selected, and not fo inherited characteristics or sptitudes. There is no
valid proof, fiom the scientific standpoint, that so-called racial proups have
constitutional or innate abilities or disabilities which are determined genetically.
There is, on the contrary, an increasing volume of information which confirms that
all -human beings belong to the same species, and that this species covers all the
variants that can be proved io exist. -

=i

9. Indeed, scientists are today in ,r_re.rteral agreemeliv that the word 'race " ghould be
b - =
D

used principally in a bioclogical sense to describe groups of individuals who have a
secific combination of physical characteristics of genetic origin.

[}

20. It has been pointed out, however, that even in this sense "races'' do not exist
&5 groups which cen actually be identified in nature, put that they are rather man-
made classifications. Such classifications are indeed based on-a certain:

‘concentration of hereditary physical chavacteristics, 7/ but these characteristics

are not separate or invariable enitities which make it possible to divide mankind into
strictly differentiated races. I has been proved, in fact, that these characteristics

do not serve to divide human beings into clear-cut and exclusive groups, sinoce the
most groups Sontain persons with marked varistions and” their members  range, for
example, from persons with véry pale skin and to others with a very dark skin; fromw
persons with long skulls to others with almost round skulls; and from persons with
thin noses to others with very broad noses, etc.

Z/ Such as the shape of the skull (vrachycephalic, i.e. almost round, with a
breadih at least four fifths of the length; dolichocephalic, i.e. longheaded, with
a breadth less than four fifths of the length); height and bone struciure; iight or
dark skin; shape and colour of the eyes; wide or thin nostrils; flat or high bridge
to nose; colour and texture of the hair, stc.
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21. It has been observed, furthermore, that such characiteristics do not cccur in
fixed series, bui vary Uluh time and 01rcumstagces. in fact the characteristics

vhich have been mentioned - and others which might be mentioned as wsll -~ change
indepsndenily of sach other so that the dol1chocenh511c slull may be found with any
skin colouration, with any shape of nose, height and bone structure, colour and
shape of eyes, cclour and texture of hair, ptc. Also, these characteristics do not
remain unchanged with the passage of time but are constantly varying owing to
environmental influences and man-wade changes.,

22, The Expert Committee on Hacial Problems, cenvenad by UNHESCO in Paris in

December 1949, concluded - in terms which take account of these fascts - that the

term Yrace" designates "a group or populatiocn characterized hy some concentrations,
relative as to frequency and distribution, of hereditary particles (genes) or physical
characters which appsar, fluctuate and often Liqappear in the course of time by
reason of geographic and/or cultursl isolation.® 8/ : :

ces" which may exisit within the human species, even in

-

23, Classification of the ”r
tw ictly hiological terms, nts a mumber of problﬂms which are apparently
insuperable, since none of la si cations hitherto proposed has been universally
accented. The Group of ﬁmrevt which was convened by UNESCO in Paris in June 1951
t ic

B
=

o
Iz

neld to be scientifi
individuel and group differences, 2/ that in matfers of race the only characteristics
which anthropologists had so far been able to use effectively as a basis for
classification were physical (anatomical and physiological). However, the Group added
that certain biclogical differences between human beings within a single race might be
as great as, or greater than, the same biological differences between races.
("Statement on the nature of race ard race differences", para.9 (a) and (c}).

set out among the factors which it i ally established concerning

24. The Conference of Experts convened in Moscow by UNESCO in 1964 to study the
biolegical aspects of race zpproved a s osals on the subject, including
the following: all men living today belong to a single s,’cies, home sapiens, and
are derived from a common stocl; pure races — in the s genetically homogeneous
populations ~ do not ewist in the numan spe 53 there is national, religious,
ceographical, linguistic or cultural group which constituies & race inpso facto

i
hi
(proposals 1, 3 and 12 respectively). The Conference concluded by affirming that the
liction to the tenets of racism” and
Ve

biclogical data given "stood in cpen contradic
that such tenets could in no way prstend to have any scientific foundation. 10/

8/ UNBSCO "Statement on Race” (UNESCO House, Paris, 18 Jul"y* 1950), in:
Four Statements on the Race Questlon, Paris, second impression, 1970, op.30-35.

9/ UBESCO "Statement on ‘the nature of race and race d
Paris, 8 June 1951), in: Four Statements on the Racs Gues

ifferences" (UNBSCC House,
tion, op.cif., pp.3o=43,

10/ UNESCO "Proposals on the biological aspectsof race” (Moscow, 18 August 1964)
in: Four Statemenis on the Race Question, ov.cit., pp.44-49.

o
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25. The Confersnce of Experts which in 1967 approved in Paris the "Statement on
race and racial prejudice® ;}/ expressed .the view that "human problems arising

from so-called 'race’ relations are sccial in origin rather then biolegical. 4
basic problen is racism - namely, sntisccisl heliefs and acis which ars Dbased on
the fallacy that discriminatory inter-group relaticns are jusitifiable on biclogical
grounds?, '

26. This Conference reaffirmed the principles underlying the proposals adopted by
the lMoscow Confersnce, pointing out in this comnection that the division of the
human spacies into “races" was parily coaveniionel snd partly arbitrary and did
not imply eny hierarchy whotscever, (para. 3 (b)). -

27. 1In the vﬂme sense and in rebuttal of the assertions based on general popular -
notions thet there is a link between the biological characteristics of groups of '

mankind and the11 intellectual and moral capacitiss, the UHESCCQ ZBxpert Group
(Paris,. 1951) staied that svailable gcientific knov edpge provides no basis for
believing that the groups of wenkind differed in their innate capacity for -
intellsctual and emoticnal development, and that vast social chenges had oceurred
that had not been comnected in any vay with chenges in raciel type; the Group
conciuded that historical and scientific studies supported the view that genetic
differences w2re of little significance in determining the sceial and cultural

differences betwesn different groups of men., ("Statement on the natire of race and
race diffsrerces". para.9 (b) and (d)). ' '
28. The UNESCO Bxpert Committee (Paris, 1949) maintained that the biclogical fact
of race should be distinpguished from the myth of "raceW. For all practical socizl
purposes, "race" was not so much binlogical phenomenon as a sccl ial myth. The
Committes added, inter alia, that t% biological differsnces between ethnic groups
should bte disre; ard;d frow the stendpoint of sccial acgeptance and social action,
The wnity of wankindg from both the biclogical =2nd social viewpoints was the main
thing. To recognize this and act accordingly was the first raquirement of modemn

mnar .

29. It is now being confimmed with increasing forcs that thers is only one race:
the humen racz. It should neverthsless be pointed ocut that some social scientists
occept the use of the woud "race" nol only in the bilolrgical sense, bui alse in a
sccial sense. But thase sxperts stross tacmselves that the use of the word in this
genge lg accenied in full swarens nf the fact that the same word is bczng used
with 2 different meening. Soma s cicl oglsta, I crder te demonsirate their
disag“e”mmnt with tha urs of the word, =lways hlace it in inverted commas whenever
they are referring to soclally arle d greouns; r they use other more explicit
expressions (e.g. the "go-celled races™, etc.) to q;wnlfy their refusel to accepd
this vord when 1t is spplisd t6 ceriain groups with an alleged scishtific
implication vh ich fthey reject,lgg/ The above-mentioned sgtatemsent by the UNESCO
Committes (Pa 49), to the 2ffect that the biological fact of race should
always be a;oTlpgu' hed from the myth ¢f "racs®, is consonent with this way of
thinkinz. '

-

Q ('!J

5_._.

© "i.‘

it
)

30, In the literaturs of social FClengv. the word "race'" and "racial’ are used in
contexts such as "racial differences', "race relations", "racial conflict", "racial
problems", Yracial prejudice™. Mraeial d;scrwmlnatlon”, 2tc. In some cases, such

11/ Uin3C0 "Statzment on race and racial prejudice"” (UNESCO House, Peris,
26 September 1967}, in: ibi d 5 -55, '

12/ As will be obvious » this is the approach which has been adopted in the
prasent shudy.
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phrases undoubiedly rafer to biclogical groups but in others they relate to silmic
groups and. the relationships between them. In order %o overcome the inadeguacies

of the foregoing terms, ?ypras iong such as "inter-ethnic relations", "inter-group
relaﬁions”, "group prajudice”, sic. have been ussd. It is imme diztely arparent that
the use the word "groun'" in the zbstrast i G ¥ vague unlzss the word

ig appro ﬂvlatﬂiy qualifisd. The fzrm "inter- c re accaptable; but
expressions containing the word Yracc! ar gtill being used for veasons of linguistic
convenience, for the sake oI brevity and ov 1 rasult c¢i ingrainsd habits
since these expressions have, =n to spe sriain droit de ecitd, In
short, a number of terminelogical difficu st, although in scientific

£) -
fod
o w
m
]

circles the concents theuselves sre beconir .

tien of refersnces to -
te the concept of "blood".

@I uO what is

guch-and-such

her group of ths

3. One of the main differences in the axienzive collec
hergditery characteristics - ancestry and "raca" - relat
For example, some sysiems use classification criteris s i
described as "a percentage of such-and-such blood" cr ! &
blood", in order to decide whether a person belongs to one or anott
population, '

32, This idea is derived from the ancient and widespread but srronszous belief that
the characteristics of groups were transmitted by the blood which was the element
sstablishing the link of kinship, and was the vector of physicsl and personality.
characteristics with all ftheir individual psculisritiss, abilities and disabilities
It was also thought that the tlood of the sncestors was mingled in the offspring of
merriagzs, informal wnions or casual sexusl relestions betwsen individuals belonging
to the various groups concemmed.

35, It is a sclentifically proved fact that neradluarJ characteristics ars not
transmitted by the blood but by the geness contained in the germ wlasm. Weveriheless,
as has already been indicated, in nopular usage end even in official definitions of
indigenous povulations in various ecouniriss, the formula which mzy bha degeribed as
the "blood-tie" has been used, and in soms casss is still teing used, with rsferen

te ancestry.

34, Thls system is wnsatisfactory
rerhaps even more so -than other
congeries of supposedly permanen

rom the social and paychologicsl viewpoints and
systems which, in regard to ancestry, refer to
1] cbaraeumvletlus, and to disadvantages supposedly
associated with the concept of "degxre or ““m*oenuag"“ The description of persons
of mized descent as "half-castes?® half«blood™, or a2 reference to their ancestry
in terms of a fraction DOT“G"EQFdlﬁﬁ to the "degres" of mixture, inevitably creates
the impression that such persons are incomplete in some fundamenial sense. It leads ~
even if unintentionally - to the feeling that when "blocd is mingled" the blood of
one of the persons concerned is "diluted”, "contaminaied! or "polluted" by that of

the cther. 13/

_.fU

52. This ides starts from the assumption that there are "pure race" grouvs — an
ssumpiion which is not scientifically corrsct since it is clear that the
classification of the =stablished groups is purely conventional. Also, the system is
very difficult to appily. The difficulties increase when ons moves beyond the Tir
"mingling of blood". When more then iwe identifiasble groups are %aken into accoun
for this purpose, the zituaiion bacomss still more complicated. A system of accurate
geneological Imowledge and records would be required in order %o apply the method

13 In tblm connection, mention may be made of another of the conclusions.
raached by the above-mentioned Group of Bxpsrts which met in Paris in June 1951,
This conclusion reads: "There is no evidencs that race mixture produces
disadvantageous results from a biological wmoint of view. The socisl vesults of race
mixture, whether for good or ill, can generally be treced %o sccial factors
("Statement on the Wature of Bace znd Race Differsnces", parz.9 {e)).
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properly. This would be very difficuli snd complicaied in the cese of entire groups
of the population. It is almost impossible Ho classify and record the "race! of men
and women contracting formal alliances; btut it is siill more difficult in the case
of informal unions and complstely impossible in the case of casual sexual relations
which result in the birth of new citizens of "mixed blocd". Considerable weight is,
ultimately, given to the statements of the parties concemmed, and account is taksn
of other factors.

36, One writer, describing the situation in Wew Zealand where this system exists,
observes that: 14/ :

LI RSN ]

"The concept of 'degree of Maori blood' is unscientific, originating
in the old belief that intermarviage 'mixed the blecod!: 'degree of Haori
blood! really means 'degree of Maori ancestry', i.e. the proportion of
Maori to Pakeha forebears in a person's ancestry. A !'three-quarter caste',
for instaznce, is a person who has three Maori and one Pakeha grandparents
or six Maori and two Pakeha great-grandparents, while a helf-caste is either
the child of parents who ars full Maori and full Pakeha, or the grandchild
of two Maoris and two Pakehas, The (ensus classified persons of Maori-Paksha
ancastry into 'Maori full blood!, 'Maori-European ithree-cuarter caste’,
'hal f-caste- and 'guerter-caste!, but many Maoris claim such complicated
fractiong as ;1ve~31~bths. eleven-six teopubs, and iweniy-five thiriy-ssconds.

"Meclarstions of 'degree of Haori blood' are generally accepted by
officials at face value. Proof is rarsly required and therse is nc legal
penalty for mis-statement. According to the 1961 Census, 51,5 per ceni of
the Maori population declared themselves to be full-blooded: but a medical
team seeking full-blooded Maoris for tlood-group research found that even in
a remote community enly 25 per cznt could be proved ito have no Pakeha ancestor.
I personally kiow HMaoris with one or two Pskeha grandparents who Invariably
declare themselves as full Maoris. The Haori elsctoral roll undoubtedly includes
persois who are technically less then half Maori, the Buropsan roll some who are
more. Inaccuraie declarations are sometimes due to mistakes in calculation or
lack of knowledge, but most are an expression of subjective feelings. It is a
matter of identification. Pari-Maoris who identify themselves as Maoris tend
1o overstate their degree of Maori ancestry: I'I aWNayq put myself down as full
Maori hzosuse I Fesl Tn11~hﬁ0“““ ify themselves zs Pskehes

ve Loe for 4 g foanart b Ve than 'kall-MBerit if thew

are actually “ihres B

wnaers

tThats ..'.;.'_:.’1

It is

e
~3
.

"The Census does not give an objective count of the numbter of persons who
are half Maori or mors, Instead it gives us something of far grsater
significance, the number of those who identify themselves as Maoris: in other
words, a reliable measure of the Maorl social group.,”

%28, The cemments regarding Wew Zealand can in varying degrees be applied, mulatis
mutendis, to other countries which have adopted the system described.

14/ Hetge, Joan. The Maoris of New Zealand. Rutledge and Kegan Paul,
London, 1967, pp.54-55.

15/ Ibid., p.55.
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%G, In 21l countries, the classificetien criisria applisd to the indigenous
wosulation con*g;n some refersnce to tha fact thaet psrsons who are regarded as
indigenous ars descendsd from the "mative" inhabitants of the country. ks
“ﬂfp stated above, howsver, some counvtrizs lay mors stress than others C
fac tors, and not 211 countris luas iy 8

raragraphs will show the way
in the varioug countriss cov
factor is slways combinsd wi
malitifaceted formulations.

40, TFeor csrtain countri :;,?ﬁ/ no information is aveilable on this subject. In
the information avail leu appertsur, ancestry is referrsd to
marely by implicatio i 1 & nurker of other couniriss,

3 n
h0u_wur. gxplicit referance ie rade to descent, in ferms which will now be reviewed.

41, In Australia some definitions sve contained in Feds
are Drov1deé for in State l“gl@lau&@n. 411 contain r=1

42, At Commcnwealth level, ancestry is alluded to in two recant Tederal lavs, the
Aboriginal Loens Commission Act 1974 and the Aboriginal Land Funa Act 1974, as follows:

"iboriginal means 'an indigenous inhebitant of Austrelia and includes an
indigenous inhabitant of ths T rres Strait Islands.'”

43, It is also referred to in the definition used by Commonwaalth Government
authorities for administrative purposes, vhich defines en Aboriginal as 'a person
of Aboriginal or Islander descent...”

44, The definition contsined in the legislation of the State of Queenslend mention
ancestry in the following lerms:

"liborigine! weans a person who is a desce 1dan of an indigsnous inhabitant
of the Commonwealth of Australia other than the Torres Strait Islands

o

1=

on who is & descendant of an indigenous inhabitant

M Iglander! means a pars
ait Tslands.'"

of the Torrzs Stra

45. Im Bravll an irﬁlap or Forest Dwellar is definsd as "Any individual of piﬁ
Colunbisn. origin ox ascenu...”.{icﬁ Wo.6001 (The Indian Stetute) of 19 Decembe O?),
Art. 3, I).

46. Thers was sn oblique refersncs to Tappish descent in the criterion adecpted in
1959 for the study made by the Nordie Lapp Councll in Finlend, TFecrsons were
considered to be Lapps when, in 2ddition to their residence within the Lappish region,
et least one of their parents or grandparents had lsamt Lappish as his or her first
language. In the course of the study it was later required only .that the persons.
themselves had leamt Leppish. as their first language. :

16/ ﬂTanuln Purwa, Bl Salvador, Honduras, Nicaraguz and Suriname.

17/ Colombﬁa. hile and Lacs.
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47, The Amerindian Ordinance defines Amerindians in Guyana on a basically anc e“Lrhl
criterion. This is contained in the reference to "Any Indian,.." {vara. (&)} and
explicitly in the addition stating that "Any descendant of an Amerindian of

paragraph (a) cof " thig definition to whom in the opinion of the Commissioner of Interior
the provisions of the Ordinance would apply." (para. (b)). In operating the definition
the pr1n01n1e has been for mixed Amerindians thau they should fuwifil cther requlremezt
in order to be considered Amerindians,

48, 1In the State lands (Amerindians) Regulations it is stipulated thet for a pmrso
to be considered an Amerindian, both his or her parents must have been "of pur
Amerindian blocd" and belong to the Amerindizn itribes of Guyana.

49, Children of an Amerindian, but whose other parent is not an Amerindian, ane -
called "half-castes." Half-castes forfeit all privileges as Amerindiszns, unless they
have been duly reglstered under the Indian Regulations 1890, in- vhich case they are
personally entitled to all the privileges of an fmerindian, but their descendants will
not be considered as Amerindians,

50. In Malaysia, descent from pavents whe are, or were, members of an aboriginal
ethnic group is among the requirsmenta defined by law for being consildered an
Orang Asli, Descent from at lsast one Aboriginal parent iz “ADIlC'bly recogniszad in
the following wording: Yany nerson vbose ma le nt 1s or was, a ﬂamber of an
aboriginal ethnic group, ..." (The Aboriginal Pe es Ordinance 1 54, a=s ﬁmended in
1967, Section 3 (1) (2)); 'the child of any union between an Aﬁorlgl 1al female and a
male of another race, .,." (Ordinance, Sec 5 (1) (e)). -

Eborigin nal dncestry, as provided by

g

51. There is an excepiion o
the same Ordinance (Section

o
P
|._I
e’ (3
Py

o
S

—
-

"ﬁn; erzon Of any wmace adopted when an infgnt by aborigines vho has been
brought uwp ac an Aborigine, habitually speals an }ﬂorlglna~ laﬁguag ,
habitually follows an aboriginasl way of iife and zboviginal customs and
beliels and remains as a member of an aboriginal community,™

52, As already indicated, ancesiry, in the guice
the legal criterion for considering a person as a
it was generally required by lawv that a » 1 e 0% least hall Hacr
descent, in order to be considered as a i » Census and Dlectoral Law
thig criterion still holds, but no check is mal f lizori ancestry claimed., In
practice, then, the criterion established by the Macri iHeousing Act 9355, 1
'any person descended from a Maori” is applied for wmurposes of the dsfinition of .vho

of Miaoril bleood", has always been
Mzori in FNew Zealand, =11
[™

=
L
e}
How
|_l
E ]

3 l“‘

e o
is a Maori, The present trend is sﬂ1n0~ing self-identiflication az z-Maori end moving
avay Ircm a specific degree of Maori bloed. A fuller description is given below,

under "Legal &&finitions!,

5%. For census purposes, the criterion of ancesiry, exmressed as "race" zeems 1o be of
fundamental importance in the United States of America ;@/. Thig ancestry criteriom
comes 1nto play in conjunction with objective subjective criteria which vawy in .
accordance with the circumstances. It may thus be present through an act of

18/ The elements meniioned in this paragra
transmitted by the CGovermment of the United Stat

"For Census purposes, ! for example, has been identified on 2 seli-
declaration basis. If an individual 4id neot declare hid race, the enumerator hasz
cownted lim as an Indian if he appeared to be a full-blocded American Indian or -
if of mixed Indian and white blood - was enrclled on an Indian tribal or agency
rcll or was regavded as an Indian in the commwmity in whick he lived. To be
designated as an Indian eligible for basic Puresu of Indian Affairs services; an
individual must live on or near a rsservation or on ox neay trust or resiricted
land under the jurisdiciion of the Bureau: be = member of a tribe, band, cr group
of Indians recommiszed by the Federal Government:; snd {or gome purpozes, be of
one~-Tourth or more Indian dezscent !



B/CK.4/5ub.2/1982/2/8dd.6
page 14

self-identification or group consciocusness on the part of the person ;2/ included in
the census; or as a result of a lack of declaration on the latier's pari, by the
application of the subjeciive estimation of the enumerator, who considers the

person for census purposes as a full-blooded Indian;‘gg/ or by the estimation of the
enumerator that the person cencerned is partly Indian plus the fact of the person's
inclusion in the rcll of an Indian tribe or agency __/ or by the estimation of the
enumerator plus the fact that the person was regarded as Indian in the community
where he lived, __/ In addition determination of "the amount of Indian blood" seems
%o be necessary in varying percenteages to '"meet membership requirements laid dowm by
a tribe" which wvariss ‘with the tribe and ranges from "e irace to as much as =2
half”.lgj/ For some purpcses it is required tbet a person be of onz fourth or more
Indian descent in order to be designated as an Indian eligible for basic Bursau: of
Indian Affairs services. 24/ ' “

4. In Canads, encestry seems tc be always an underlying criterion since, in cormection with
the different groups sstablished in that couniry among the native people, namely,

Status Indians, non-Status Indians, Métis and Inuits, the Government of Csnade

has stated that Cenadian native pzople are undoubfedly "the existing descendants cf

the peoples who inhabited the pressnt territory of the country... when psrsons cf

another culture or ethnic origin arrived there from other parts of the world." 25/

55. In Heorwey there is an indirect refsrence to ancesiry in the definition propossd
by the Hordic Lapp Council, according te which "A persen is considerad to be a Lapp
if either one of hig Darﬂnts or any of his grandparents normally spzaks, or has
spoleen, Lappish in daily uss at home.” The Government staies: "some people, ne
doubt, would decide in the basis of descent whether or not the individual in guestion
is to be classified as a Lapp."” The main consideretions ars, howsver, language and
gelf~identification,

56. In Costa Rica, there is zlso considersd to be an oblique referencs to
indigenous ancestry, as the legsl definition 26/ refers to "ethnic groups which are
directly descended frow the pre-Columbian civilizations". The Special Rapporteur

19/ Bee para.227 below, wnder "group consciocusness”.

20/ Bee paras.228 and 229 desling with attribution of identity in the
United 3isies, below.

21/ ©See varas,l28-
paras.229 and 230 wnder
2

mm/ See para

"acceptance by the indiger

31 under "the fact of living under a tribal system” and
ttribution of identity, below.

1ling with the atitribution of identity snd pora.243 under
ous community™, helow,.

23/ Ses para.243 under "acceptance by the indigencus community", and also
para.52% balow,

24/ See para.’2? below.

25/ See para.90 arxd footnote 36/, below., Also see, in para.250 bslow under
"residence in certain arsas of the country", what concems the geographical isoldtion
of the Inuits which points, indirectly, at the criterion of ancestry. Llsc see
paras.289 and 305 below,

26/ See para. 280 hrelow.
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considered that these words have wore. than one sense, and has therefors also
mentioned them under "culture". 27/

57. Tn Belivia, in the 1950 census, the main criterion used was that of the "race

f the respondent’, who could belong to one of the following three groups: "white",
”cholo” (half uagte) and “Indisn’. The "cholos” would include those perscons.cf Han,
Indian-white mixture plus. the more or lese racially vure Indians who have learned to
speak Spanish well, have mastered a skilled irade and have abandoned indigenous
dress. The Indian usually is dark-skinned, illiterate, speaks only a native tongue
and provides the unskilled laboux in the economy.’ gg/

vader, in the nreparation of statistical records “Indians are still

. In Ec Ty

considered an ethnic category, and an effort is therefore made to account for the
indigenous persons who have preseived tleir racial purity and have the smallest
amount of mixed blood“..gg/

52. In oxder to consider

ap individual as an indigenous person in Paraguay it is
important to ascertain vhether this person iz one of the "descendants of pre-
Colombian povulations born in commmities of pre-colonial model, even if they have
lef$ home, e.g. for a towm, at a later age". 30/
0. In French Guyana, one of the criteria used o identify the Amerindians is that
of "descent. from the u?d indigenous tribes”. 51/

61. TIn Bangladesh, the Government statez that the members of Tribal or Semi-tribal
populations are regarded as indigenous "on account of their descent from the
povulations which are settled in specifi ied geographical areas of the country.’
(emphasis addeo)

62, In Panama, ancestry
indigenous race" iz emplo
in that used in the 194

referre‘ to when the fterm "Indian" or "individuals of
in the critericn L:ansnluueJ by the Government and also

£%.  In the oriteria used in the 1940 census in Peru, the trace’ of the individual
vas included among. the requirements taken into account in this population suxvey.

4. In the
member of &
Philivpines”, th

‘1 Tormulations require that in order to be considered as a
tural Communities, a person must be a ‘mative of the
persen of Aets, Duagarat, Indonesian or Malsy descent.

65%.  Ancestyy is suwgésﬁed in 8ri Lanka By the veference to "the Veddha, Rodiya or
e

66, In Sweden having lanpigh ancestzy (Kinahip) iz among the criteria for determining
» E’ N . .

Ineyelonedia Britannica, 1967, Vol,.II, np.879 and 883%-384.

LAl e ‘andro D, Marroguin:"Panorama del indigeniswmc en Ecuador” in Balance
i & 2aLatce

del Tndizenismo., Ldiciones especialest 62, Insiitubo indigenists Americana,
Mexico City, 1972, ‘

3?/ formation furnished on % September 1976 in commection with the present

study.

%1/ Dupont-Conin, La Uuyane francaise, (Cendve-Paris, Droz, 1970), pp.62-6%.
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67. fccording to the informaficon available on Veneszuela, dezcent from the pre-
Columbian groups of the population is implicit as a regquirement for a person %o be
considered ag "indigenous',

63, In its observations submitted on 27 YMay 1981 on the draft summary of information
relating to Geeenland that had been prepared for the purposes of the present study,
the Danish Coverament stated that the guiding critewrion adopted for the collection of
information in commection with this study “can be applied fto neither the Greenland
population nor any part thereof”. In the same submission the Government alse guotes
from the Report of the Home Rvle Committes composed only of Greenlanders the reagons
the Committee adduces in favour of Home Rule. Among these passages is the following:

“Greenland and ifts indigencus ¥skimeo populati iffer from metropolitan
Denmark in so many ways that the relationshi ween Danes and Gveen_anoerb
can never be such ag that exizting bebween Zealandsrs and Juitlanders.”

(Point 1) EBmphasis added.

|-<-v

C. Culture

1. Culiture in general

69. References %o this classification criterion refleci the considerable predominance
of elements of an "autochthonous" nature in the material and gpiritual culture of a
person, groud or community.

1

70. In the field of th. descriptive disciplines, therefore, an attempt will be made
to drav up an inventory of the materizl, technological, nn_jatlve, and ideclogical
elements of the culture of an'indigenous" grous or communiity and o classify them,
irom the point of view of their origin and their social and economic importance, in
ong of the following three categories: (a) those of an "autochthonous" natuve;

{b) those of an " 11cn” nature, which will in turn be subdl ided info: (i) “colonial"
and (ii) “contemporary™: (c) "mixesa",

Tl.  Any grou p in vhich the so-called "autochthonous” elements predominate to a
considerable degree would therefore be classified as an "indigencus' group.

72. In this respect, some difficuliies arise with regard to: (a) the standards to be
used for defining a given cultural elemsnt as “aubochthoncus" or "non-autochthonous™:
{v) determination of the number and mature of the culiural elements Ho be used in %he
clasgification; (c) the percentage or functional value which these elements must
attain among the members of a specific group before it can be classified as
"indigenous'.

73. The cultural eiements to be considered 32/ muegt clearly include both material -
and tecimical elements as well as those relating to behavicur and ideclogy.

zg/ It is vall—known that from the gocioclogilcal point of view, the world of
culture, as well =5 each specific culture or individual culitural heritage, couprises

a wide variety of 1e enfs:  language, popular, scien t1fwc and vhilosophical knowledge,
religious, moral, political, social and other beliefs, ideas, legends, traditions,

symbols, customary forms of behaviour, standards of behaviour (religious, moral,

legal, hygienic, social, agricultural, culinary, medical, eic.), quality CritCTla or
mexims, proverbs, forms of zocial ovganization, forms of political organization, legal
structures or institubions, econcwmic pabtierns and organizations, writings, drama,
poetry, song, statutory, sculpture, painting, architecture, wusic, dance, manners and
clothing, utensils, implements, artefacis, instruments, machines, etc.
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Consideration must be given inter alis to the instrumental and teclnological aspects,
the econowy and sgriculture, as well as beliefs, hab 's, ustoms, rites and ancestral
symbols, social and family orgar 1zation, social and legal institutions, dress,
religious and: mythical concepts, ete. One imvorfant peint to be borne in wmind is
that the meandng <f all these asoectswis coloured by a conc Ewtlon cf the woxld which

is pecullar o these compunitiss whern comraresd to cther nopulation

groups living alongside then. . T .
T4, It is nct the purnese of this giudy to try o exanmine in detail which elements
zhould be regarded as "autochihonous" and which ag "alien®, This is an extremely
complicated q uestion which each country wast solve accopding to its own criteria

and guidelin - There would be 1ittie point ln giving partizl descriptions:  and full
GESC:lﬁulbl uld reguire many volumes that would in any case contritute little to -

the wtrposes of this study, which iz not designed to give a minute description of

the characteristics and elements peculiar to each group, but merely to indicate thelr
existencé and the need fc recognize them as relevant for determining who is and who
is not "indigenous’. loreover, the information supplied in comnection with this
study contains no important details in this respect. It is simply stated that this
element is recognized as an important classification factor for the purpose of the
relevant definitions. : :

75. The cultural criterion is of great importance. 4 knowledge of the aspects of the
culture of a group way be extremely useful in the practical application of ceriain
projects, -since it is essential fo ovient nrejects in such a way that they do not
unnecessarily confiict with the surviving cultural standards and patierns - a
circumstance that might easily lead to the failure cof projects which were in other
respects most carefully planned. It is essential, in provosing and planning
educational programmes and in approaching the solution of the problems of persons and
groups which heve moved from the country to urban areas - with all the fundamental
changes that this involves - to take into consideration and cultural vatierns of the
groups one vishes to help, These patterns must also he horne in mind in any atiempi
to introduce scientific ov techmelogical changes in communities with a different
culfure, whenever such changes ave deemed to be necessary in specific situations

76, The claésificatio criterion of “primitiveness" as compared with "modernisw®, or
"rural” or "folk" as compared with "urban', "modern', or ”national", is not always
applicable in this field. T4 is not the case that everything which is "indigenous™ is
"primitive’, or that everyihing which is "alien™ is "modern". In many countries, the
"national" culture has not yet been Tully defined; and it must be assumed that, in
view of the importance of the indigenous section of the population, the "national"
culture must include some “indigenous" elements in its function of synthesizing the
various “natloﬁal” Tacﬁor '

77+ The Duvltv of Yorigin® of cultural =lements is not of any great importance, either.
It is well~kmovn that &1l cultures comprl e "original" elements and elsments "horrowed”
or "adopted" from other cultures. In exbreme cases, sven, groups vhich have lived and
are still living in a sitate of wmaximum geographical isolation have been infiltrated by
a series of "alien" cultural elements (toolg, enimals, plants, traces of beliefs and
religions alien fo the region, etc.) as a result of the activities of veligious
missions, military garriscns, road building and maintenance teams, oil or mining
prospection workers, scientific expeditions and even small groups of individual
explorers,

8. Cultural borrowings are always present. They increase with contact between
commnities of different cultures, and increase even mores when the groups in gquestion
change their habitat,
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79, It mst therefore be concluded that the culture criterion, although it iz very
useful, is not enocugh to classify a person as indigenous or non-indigencus. However,
although they do not suffice for that purpose, cultural considerations, like somatic
considerations, are important factors which must be taken info account in defining the
persons, groups and communities which are 4o be considered as indigenous.

80. This has been understood by many of the countries which havé'indigenous
populations, and which have included the culiure criterion among those which are used
in %he difficult task of defining indigenous populations.

81, Thus, the culture criterion is one of those which are taken into accoun® in
various countries for defining indigenous populations. ‘e shall therefore consider
first the presence of this criterion in general, and then examine some particular
aspects of this criterion, such as religion, tribal way of life, livelihood, etc.

82. Vo information is available for certain countries. jj/ In others, the indigenous
culture reguirement is not expressly wmentioned. jﬁ/ On the other hand, this criterion
is included in various other countries, and in the following forms: :

8%, In Brazil, beleonging Yo an ethnic group, the cultural characteristics of which
distinguish it from the national society, is among the criferia for determining vhether
a person is an indigenous person {Act 6001, Art. 3 (I)).

84. This is implied in Columbia through the use of the words “[they] do not participate
in [the] nationel socie®y."

85. TIn Chile the general definition of an indigenous person requires that he "forms
part of a group which ... is distinguished fxom the generality of the inhabifants of
the Republic by its preservation of ways of life, patierns of neighbourliness, customs,
forms of work or religion, derived from the autochthonous ethnic groups of the country.”

86, In Bangladesh some of these isclated or marginal groups are said to "speak a
language of their own, have their own dances, wmusic and love songs and a uniform
style of home, dress, food and customs distinct from the other tribes”, in some cases
also including religions vhich may be "a mixbture of Judhism and totemism'. Several
of these groups are described as "small commnities leading z 1life undisturbed by
alien influences" for a very iong time "because of the heavy monsoon that cuts off
their area from the oubtside world for much of the year."

87. In Costa Rica, outside the legal definition, reference 1is made to "autochthonous
culture” and %o the fact of having "retained a clearly defined culture of their own®,
as well as to the "culfural factor and the feeling of self-awvareness and the use of
vernacular languages". The legal definition contains the cultural element, as it
refers to "persons who form ethnic groups which ave directly descended from the
pre-Columbian civilizations and retain their own identity®. jﬁ/

mé/ Argentina, Burma, D1 Salvador, Honduras, Hicaragua ana Suriname.
j&/ Lustralia, Finland, Few Zealand, Norway, Paraguay and the United States.
35/ See pars, 280 below.



e} L'J

CF.4/8ub.2/1 082/;./9(:1{1 6
1

age g

88. In Guatemala, a person's culture and a va1ue system baged more on the communlty
than on the individual in addition to the normal use of an indigenous tongue, are
the factors which determine whether a perscn is to be classed as indigenous or non-
indigenous in censuses. '

.89, 1In Mexico, according to the Governmeni's report, the Instituto Nacional
Indigenista uses, in addition to the language criterion generally used fei
statistical exercises, indicators referring to expressions of "culiure and social
organization.” e

90. The Covernment of Cenada astated that Canadien native people "retain a sense
of their unigue heritage and historical identity" and "in many cases maintain
.. their ... diverse traditional forms of social custom and religicn'., 36/

- 91, In Beuador, be51des indigencus ancestry, "censuses have assessed only some

charactermsﬁlcs of the material and spirvitual culture of the aboriginal peoples,
and’ only to a very limited extent the social foxms existing among the indigenous
ponulat;on“ 37/

92. Amonu the crmterla used for identifying a person as trlbal in Pakistan is the
fact that they "keep their own culture and live substantially in accordance with
their own customs and rewaj (traditions)."

a3, The adherence to "eultural paﬁterns typlcal of mﬁElelC tribeg” is among the
relevant crlterla in Paraﬁuay

94, In ﬂrench Cu1an@, a nerson’s culture and preferred lansuare seam. $o be
effective criteria for c1ass1flbaulon 1n case of doubt

95. In Guyana, indigencus culture is szlluded to by the use of the words "living the
life of an Amerindian", included in the Amerindian Ordinance and in the State Lands
(Amerindian) Regulations quoted under "legal definitions", as reported by the
Government. 38/

96. Ainu culture would clearly be among the criteria for éetermlnlng that a
person is an Ainu in Japen..

97. In Iaos, cultural characteristics are mentioned among the most important
considerstions for establishing whether a perscn is a member of the "ethnic
autochthonous groups"; in all sources available to the Special Rapporteur.

e . .

ié/ This was expressed by the Covernment in the information submitted to the
Special Rapporteur with reference to the relative validity for Canada of the guiding
criterion adopted for the preparation of the study. The Government also stated in
this regard that it would, however be an unwarranied generalization to say that
native pecple today "live more in conformity with their particular sociesl, economic
and cultural customs and traditions than with the institutions of the country of
which they now form part'.

57/ Gonzalo Rubio Orbe, "Bcuador Indigena' in América Indigena, Vol,XXXIV-3,
Mexico City, 3rd quarter,1974, pages 596-587.

38/ See para.274 below.
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98, "Habitually following an aboriginal way of life and aboriginal customs and
beliefs” is a requirement in all cases in Malaysia, but while in the case of descent
from an aboriginal father or aboriginal pavents, either this or the habitual use of
an aboriginal language are to concur with descent, in the case of descent only from
avoriginal mother, both circumstances are to concur with descent. 39/

99, TIn Panama, this criiterion, which is followed by the Directorate of Statistics and
the Census, inciudes - as part of its concept for identifying the indigenous population
of the country - the requirement that such persons should "preserve their traditions
and customs". 40/

100, "Community affiliztion” seems to be among the criteria prevalling in Peru, in
the main, for determining whether a person is or is not an indigencus person. 41/

101. In the Philippines "the desire to preserve their own culture, religion or language
through the formation of their oun communities and the continued practice of their own
customs, religion and beliefs, use of their own particular dress and language ..." has
been considered to be very imporiant in deiermining the affiliation of persons or

commmities.

102, Cultural characteristics seem to be important in Sri Lanka for the determination
that a person is an indigenous person whether Veddha, Rodiya or Kinnaraye.

103, In Venezuela, explicit reference is made to indigenous culture in the case of
"acoessible" indigenous populations. The words used here are "their nature and
customs" vhich place them on a "different order of treatment or relationship from the
rest of the population of the country". Indigenous culture must, a fortiori, be '
presumed to be present in the case of isolated "inaccessible" indigencus populations
vhich are termed "forest-dwellers" and which, it is specified, are not accessible
owing to the topography of the terrain or "their bellicosity or nomadic habits".

104, In Sweden "adherence to,.and'sélf-identification with, Lappish culture" ig cne
of the criteris for determining who is a Lapp. It goes with a requirement of
speaking the Lappish languages. :

105. & short account will now be given of some of the cultural aspects which are
mentioned separately and which are fairly consistent from country to country, e.g.
religion, the fact of living under a tribal system, belonging to an "indigenous®
community, dress and livelihoed. .

39/ There are cases, however, in which descent is not indispensable, as
discussed above (para.51) and below (para.363). LT

40/ See para.279 below.
41/ See para.l%6 below.
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Particular asnechs

(2)

Religion

106, Religion as an element of indigenous culture is alveys, inplicit,

countries mention it explicitly.

107. is stated azbove, the words "reli
and totemiswm'" are included among the

groups. 42/

108. The Canadian
many cases native
of .. religion.”

Covernment mentions
pzople in Canada” "m

43

the country" are among those cultural

definition of an indigsnous person, a
an shoriginel language: thus, an indig:
in any part of the national territory

but some

e mixbture of Buddhism
in Bangladesih for some

gions vhich may be
relevant crileria

"religion" in particular, stating that in
aintain their diverse tradltlon al Torms

utochubonouq etimic groups in
g listed in the general

ﬂdditional to vhe use of

...... s person is a person who, "living

s a member cof & group vhich habitually

.M

g

..i

b

sxpresses itself in an aboriginal language and is distinguished fronm the
generality of the inhabitants of the Republic by ifs preservation of ways of
1ife, patterns of neighbourliness, custons, fomms of work or religion
originating among the autochthonous ethnic groups of the country" (Emphasis
added).

110. In the Philippinegs, there are recorded Court decisions o the erfect thet
the term "nen-Christian', wvhich has ftraditionally been applied to the indigenous
groups of the country, does not refer so much bo religion but primarily to other
considerations.

111. In the case Buby ve. Provineial Board of HMindors (39 Phil. 660) it was
held that: "The term 'non-Christian! refers more to the degree of culture

and civilizetion of the public affec

112, Similarly, in

ted

rather than to their veligion'l,

(a8 Phil. 12), and Parkan,

gt 21 vs, Navarro,
gxprassiont

geographical
Islands of
elationship

28

113%. Religion, nevertheless, figure
that a person is of the
by the Government vhﬂp 1@50;’1 bing th
objective: elements to form the set of
parposes. This subjective element is

=3 T

1o
<]

42/ See perz. B8O above.
43/ See para. 90 zbove,

held that this

the
Philippine
tribal

among the considerations for establishing
mel Cultural Commmnities, as communicated
subjective slement that must concur wltr
cirvcumstances deemed essentisl for thes:
described in the following terms:



114,
in In
Phili

Sub.2/1982/2/8dd.8

areiss the desire $o nreucr re their own culture, religion or
language through the formetion of their own communities and the
sontinued practice of their own ocustons, ?“71mlin aﬂﬂ beliefs,
use of their own particular dress and la t (Emphesis edded).

", ., this subjective facior invol and passive resistance
by minoritiszs to changes in their own tics, hence, there has
i ete In the : ucat ar £

haeen reluctance to particip
5 wes

the government which is vestern-iulturs i ity groups
do not emigrate from thelr natural habitat communities and do not
abandcn their own groups, religions. customs and beliefs; g0 much so
that there is alwayu that hops of cne day being the netionel wagorlty I

(Bmphasis added).

(b) The fact of living nnder & tribal systenm

In some countries this fact se
dia and Pakistan and, o

2
()
o}
H
o D
o
i,.J
jod
o
i
k3
[¢1]
1
b i3
1

o b
f‘a

a
ppines. This circumsitance hes great importance in Panamd, Ven

Guyana and Trench Guianz,

115,
of +h
mast
JGI‘lba
order

In India thisg requirement is indicat:
ese compunities as "scheduled

he a "member of a tribe, & tribal cormunity, or a
1 community or of & group witl

to be considsred as ”trihal”

importance. This is the cas
ngladesh, Indonesi t
&7y

& o
Tribes". 44/ The spec1flcablcn Lhat a person
I8}

part of a tribe or of a
g tribal commnity" ir
riterion overriding

pi3

importence for determining whe
absence of any obligetion to be ”pr
might have been so" is to he noted as a

i

4

on is oy is
v endoganous
sononic olem Cnt in differentiating

U{}

at 1nd1g:vcuq The
altnough originally thay

ta
"sohaeduled tribes" from "scheduled castes".

116,
th
"Trib

117.
Bangl
orT 5%
semi

118
seels
purpo

119.

soisi m oned &
for determining which persons are indiyeaous jels]
natives of the Fhilippine Isla

relat

People ve. Cayat, cited above}.

Similarly in Pakistan this is explicitl]
e name given in the Conatitution to the area
al aress” 45/ and in the reguiremsnt of "be

In various countriss special reference
adesh for example, the relavan

mi~tribal communitics™. Allusion is also made o
~tribal populations" 46

In Indonesi
0o he one
SEg,

One of the judicial d

ionship apart from Vettﬁ"

E
~
)

& chapter VII, Basic Principles, pares. 84.

3e
Ih
Ses para. 130.

g
I

id., para. 83.

balo

Ho T N0
—1 TN

Ses para. 112. above,

sant as tl
s whare bl
longing to the tribes'.

he guiding criterion
hess QOPulations live

circumstance. 1In
sist of amell tribel
"members of tribal or

includes, as a factor

™ the condition that the
"foe] usuwally living in $ribal
Forlk

arican et a2l vs Haverro and

to B9 B/CH.4/Sub.2/476/kdd.2
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120, In Panama, "... thogs i 1ab1tﬂnta who live wnder o tribal systen ..." are
regarded as indigenous (the criterion adopted by the above mentioned Directorate
of Btatistics and Censusz, Offioa of the Controller-Cansral of the Rspublic).

on mey be DTESUADJ to be implicit in the words "of whom thare

121. This criteri ¥ D
are only indirsct reporits from neighbouring tribes ...", ’1cn ere used in
Venezusla in formulating the critsria for defining "inaccessible" indigenous

popuiations.

172, In veariocus countries

cheF
Guyana, for instvance, the inf
i

that, in operating the defi
that they should be res:i
of an Amerindian. in Amerinfla_
indigenous to Cuyana or to the

¥

,L
:1
s}

124, Finally there ars systeoms in which "being 2 member of a tribel group" raither
than th facﬁ of actually "living under a tribal system" is required. is various

terms qur'h ag "tribes'. "hands", "groups" ox ' ommunities“ ara uged in this
connection, these cases will be discussed both here and under the next heading,
"HMembership of an 1ﬁd159naus commmity'". Consequently it showld be understood
that under the present ; ; i i
specifically pexrtinent.
"comrmanities" fthat are
undar the heading "Membors

125. In Canada a t tus Indian has bhes
Indian act is ¢ i {

Indian." 49/ riteria use
to be sntersd in a list callad Y

of Indian 3ff irs and MNorithe

one calling for membership o

12 6
Ind

leclapad Lhe wedil to be cr the purpoaz of
this ict; anlj ge cendants in the ma1~ line of cne of
the persons descri

48/ 8Ses above, paragraph 60, This criterion is not watertight as it is
possible to be descendsd from the old indigenous tribes without necessarily
retaining tribal organization at present.

ﬁg/ Being entitled to "use and enjoy" the lands "belonging to the various
tribes and bands of Indizns" is also discussed under the heading "membership of an
indigsnous community", since membersth o a tribz or hand of at least cne of %
close ascendants of the person concerned is implied.
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127. The Governmant further stated that

”The status Indians are members of Bands who hold in zommon
certain reserve lands generally by virius of writtsn treaties,
though treaties were not signed in all cases. Some of these
Band members have taken up residence off reserves ...

"Obviously, a person can be "registersd" vhether or not his
btand or tribe has signed a2 treaty, and whether or not he lives on -
a reserve (though in this latter case, certain bteneficial provisions
of the fct are losi).

128, In the United 3States, according
an Indian eligible for bas;c Bureau o
ugt among other consid

<
Indlans recognized by t

te governunsnt s
£ Indian iffaire
tribe,; band or gronp of

~

comes A nembher of an Indian iribe

asgkan village, by neebing mumbcrsmzp

amount of Indian blood needed varie
2

129. The Government has
if an Alaskan Native, a ms
requirements laid down by a tribe.

a2 helf " The Government

ources, to be designeted as
3 g
srvices, an individual

or,

3

with the tribe. It ranges from a trace o ag much asg 2

has also stated that "Thousands of pecrle in the United States have soms degree
of Indian blood. Generally, unless an individual has at least one parent who
is legally entitled to membership in a Pederally-recognised Indian trive he
cannot qualify for membership or for PFederal services available solely to
Indians, or 1o share in the assets of an Indian tribe. Sometimes, however,

an individual with Indian blooad who may be qualified to b an enrolled memb

af a specific tribe may not have taken the necessary steps tn provs this,.

and when he or she takes the initiaztive to is or her ellg"b1llﬁy for
ar 3 »

I
membership and bacomes an enrolled member an American Indian ftribe with
he

.‘.'3

T

()

& Federal relationship, he or she becomes entitled to specizl services reserved

to o dtW "
13C. A writer stetes: 50/

"In the legal sense, the guesticen of whe is an Indion is nog
important, because of the distinet rights and obligations of Indiar
I

b
r an
citizens as opposed to non-Indian ci

"The legal guestison actually becomes more social and political than
binlogical, & fall-blooded Indian can withdraw from & tribs and therehy,
for all legal purposes, cease to be an Indian., On the contrary, an

s Ind T

individunal with only the most
&

by the Htribe and thus can be ian, It ig intere
note that a VWyandot ftribal roll thet was propossed to Congress in the
19%0's listed a person with cnly 1/2956 degree of Wyandet blood," 51

50/ Robert L. Paherty, "The imerdican Indian: An Overview", In Current

Higtory, December 1974, p. 2435.

-

51/ For census purposes and in the absence of self-identification as
Indian, when a person is of mixed Indian and whits ancesiry, the ennumerato

arn

r

will count him/her as an Indian if he/she has been entered in the roll of an

Indian tribe (see para. 53 abovae.
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131. Discussing scme.of the important espects of definition it has been written:. 52

"The right of a &e its own membershin is crucial
Ao its swrvival., Yet of } aws heve had the effsct of
giving power to federal officiels srasutive and judicial branches
to compel tribes o sk i i
zeeording to federal: is
goals of the tribe i tor

aoserteﬂ the powsr W rih
legislated thase who deemad

such as claims judgen: narhe
osed by the Civil ﬁ; = 1968

tho tx lﬁal administration
igation under the act has
es. Vobing end citizenship
ions for any goverpment
satened tribal sccieties
dippling for Indian fribes.

:1la DAs3e on of the principle of tribal
congent. Ho funds were prov ’ed to es trengition from the existing
practices to compliance with 8CT e 2l tribes have bsen brought
to the brink of ban kruﬂtcv in defendiAw uits brought hy government-funded

o
lawyers seeking to enforce theinr on the tribes by bringing

'"law reforn' litigation wnder the

(C) Membership of an

loenous community is
hy Canaﬂ;, the
rica, 54

1%32. The mere circumstance
mentioned in the aveﬁithe
Fhilippines, Guyana, I

v 52/ American Indian Law ‘ewsleuter
the American Indian Response

5%/ In this connection the Government has statsd that "... the scope ang |
application of the 1968 Indi=n Civil Rights Act o Indian dri

1 =) Ti
interpreted by the U.S. Supreme Court 4o mean that disputes arising under that Act
are $0 be resolved in tribal forums. Thus, the door has, essentially, been closed
to interpretations of rights by non-indigensous forume., See, Santa Clara Pushlo

v. Martinez, 436 U.8. 49 {(1978).

R4/ This criterion would also at least zg one of the pos 31blb
elternatives, in some systens where srence iz meds to bipth in an indigenous

evance of Yorganizational expressions”

: U
community (aq in Paragu j} to the re
Indi sta in T’xlﬂu) or to "un gistema de valores

(as for the Instituts Ha
mds comunal que individu

fﬂO
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133, It has been stated before that in the Philippines "living ... apart from
settled communities" ﬁé/ and "the formation of their own communities ..." zé/
are mentioned among the considerations to be taken inte account when determining
whether or not a2 person ig a member of one of the Hational Cultural Communities,

134, In Guyana, belonging to an indigenous commmity is referred to in the words
"iny Indian of 2 tribe ..." (peragraph (a)) and in the operation of paragraph (b)
residing in an Amerindian area or communiiy .. ." (“npnse iz added in bhoth
quotations), for mixed Amerindians in the terms of the Amerindian Ordinance as

described by the Government. ¥Por the purposes of the State Lands (Amerindian)
Regulations, as quoted by the Government, "the tcvm Amerindian means a person
vhose parents are both of pure Amerindian bicod, and helong to the Zmerindian
tribes of Guyana" (Emphesis added).

135. Being or remaining "e member of an Aboriginal commmity" is specified in
Malaysia in the Aboriginal Psoples Ordinavce 1954, amended 1967 {Section 3 (1),
(b) end (c))as a reguirement for esiablishing tth a person is an iborigine.
The same Ordinance provides in Section 3 (1) letter (&), as cne of the
requirements therein listed, fthat the person in question must be the child

of & male parent who "is or was a member of an aborlﬁ inal ethnic greoup ...".

136, In Peru it is simply stated that: "In
by comsunity affilietion and by language, dr
added ),

aral terms thn Iz d@an is identified
g =nd econcmic status" (Emphasis

-

137. In Bangladesh the wording is similar "consist of smell tribes of semi-tribal
communitiss” cited above 57/ and "members of iribal or semi~tribal populations" 58/

mrunities of

128, In Indonesia the references to these groups az "isolated oo
eutocthonous peoples' or as M"isolsted ethnic tribes’ describing them as groups
"under & single head of clan" clearly imply ihis membsrship. 59/

139. In the United States one of thes reguirements for neing eligible for hasic
Bureau of Indian Affairs services is tc be & mamber of a "triba, band or group"
of Indians recognized by the Tedsral Govaynment,

140. Membership of an Indien commumnity, band or tribe or cceptance by any one

of them is among the criteria for establishing the entiilement of a psrsons to be
registered ag a Statua Indiarn or as a non-Status Indian or an Inuit in Canada.
although clearly overlapping the preceding criterion of "living uvnder & tribal
system” in cases where these bands or commwmifiss are "tribal orgenizations',

it is discussed here as "membership of an indigencus community" zs it seems:that
gome of these communities or bands are not necessarily organized on a tribal basis.

See paras. 115 and 112 ahove,
See para. 101 above.

Sze para, 117 above.

Trid

@@@@@l

Ses para. 118 above.
P
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ities is required, and ﬁhlﬁ may flow Trom being
born and 11v1ng m.'a neﬂOﬂr!in one of these groups Sr may be a eﬁ by
subqequbnt aucaptanﬂc ld :uuh: ‘ or c“ﬂﬁurwtlau,

“r

141, As communicated by the Ccv nent o anade those entitled to register as
Stut Indlqns would 7ncL= Lile by an Indian 7and'statute

- A

sed in 1%7 ) o be enti ,é > use. 3 ands DeWOWblmr' tha
various trives and bamds’ of“%he Indians &f Canada 60 renber of a band for
whose use and bensfit lande have besn set apari or he by treaty to
be set apart, or that has been dsclared by the Gover bend
for the purpﬁvo ¢F thls 4ut _ahgalgenprally, lzscond of ong
of the parsdnﬁ les“. R
142, The tmuua Ihél ﬁq are B nds who hold in common certain reserve
lands ‘generally by virtue o aties, though treaties were not signed
in all cases. Some of thes- Ba nembers havé taken up residence off reserves.
14%, "A person can be "registersd” whather or not his bend or tribe had signed
a treaty, and whether or not he lives O & Teserve (1%ough in this leatter case,
certzin beneficial provisions of the het ars lost) |

+

144, In 1973 ‘the Canadian Government stated that o ime

status Indfans, 166,000 lived on reserves, a“' L' ut 349000 on'Crown_l nds.
The Government ad&pgz "There are about 560 & Indian communities

which (with the exception of certain ﬂnraulu‘ ups occupying the outlying and
northern regions) are located on 2,200 resers csﬂ‘faryinb in sige from a few
acras to more then 500 sguare mileg,” ‘

v transmitted by the Government  contains more

145. 1980 01f101a1 Du31
anuto~date figures and eh

-~

"o In 1979 there were 300,000 in 573 bands. Some 30 per cent

wers living outside Indian ressrves.

"Except in the north, Indian hands ar
‘et 381ﬂ£ for Indians exclusive us

legal axranv nng;. There are 2,242
land with a io%
haes remained

"The average band sizme has growm from aboub 330 in 1960 te aboutb
b=}

525 in 1979, when the smallest band wvag Fevw Westmineter, with Z
nembers, and the largest, Six Hationa of the Grand River,

numbered 9,950,

About A5 per cent o

is Yocated in rural or
remcte onnunltl a3, b

the national population,!” &1

N

at "membership of
cloge ascendants of the pesrs
nd enjoy the lands belonging to the various tribes and
hands of the Iadians of Canada,'. ' S : i

él/ Tndian Conditions

60/ It is assumed th
ha it oniy in the
being entitled to '"use &

igenous comaunity” is implied,
sncernsd, as a requirement for

4 Survay. Published under the authority of the

e

*
Minister of Indian Affairs and Horthern Developnent. Ottawa, 1@&0; De The
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146. Membership of an indigenous community is also suggested in some of the
criteria used for determining who is a non-Status Indian in Canada since,
according to the Government "“Identification of members of the non-status
native groups is not fixed in law but includes such factors as ... acceptance
by the Indian community, or the following of a traditional manner of livipg.®

147. Likewise, as regards the Inuits, the Government states "The Eskimo group
is somewhat more distinct because of geographical isolation ... There is no
precise definition of an Eskimo; status is generally determined by acceptance |
in the group as an Eskimo.",

148. In conclusion, it should be stated that this circumstance objectively
describes a communal situation without necessarily referring to any sort of
subjective elements on the part of the individual, the community or the
soclety as a whole, except in the case of membership of a community through
acceptance by this group of a person who is not its natural member. In the
latter case, this acceptance is essential.

{d) Dress

149. In some countries traditional indigenous dress is explicitly mentioned
among other cultural characteristics which are useful for classification
purposes. Indeed, dress may be of great symbolic importance in the indigenous
culture and in determining the preservation of that culture by & community,
Eroup cr person.

150. Dress is mentioned ameng other relevant cultural aspects in Bangladesh,
Bolivia, Guatemala, the Philippines and Peru.

151. In Peru, dress is simply mentioned among those considerations that are
taken into account for the purposes of deciding whether, in geheral terms,
a person is or is not indigenous. 62/

152. In Bangladesh, '"dress"” is mentionad among the characteristic indicators
necessary for identifying the membesrs of the tribal communities. éi/

153. It has already been stated that in the Philippines "the desire to preserve ...
their own particular dress ..." is included among other considerations for
determining whether or not a’ person belongs to one of the National Cultural
Communities. 64/

154. It has also been stated that in Bolivia indigencus dress indicatea the
place of origin of the person wearing it, as

"dress [varies] from one community to another, Thus any person familiap
with a given geographic area can identify an Indian with his community

of residence by his dress. The variety of hate, skirts, shawls and

large blanketlike garments called ponchos that are to be found in

any large gathering of Indians is a never ending source of wonder «.." 65/

62/ See para. 136 above,

63/ See para. 86 above.

64/ See paras. 101 and 113 above.

65/ See para. 57 and foot-note 28/ above.
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155. Among the criteris fo r de tmrmlnlng whether a person is indigencus in
Guatemala is the use of indiger dress. "An indigencus person is one who
acknowledges his {1nd1gen } h“rltu{ by using one of the 288 different .
autochthonous types of dress when marrying a woman dressed in the same Lashlcn sea
If he renounces that form of dresg and dresses according Vo western tradition

and develops more compstitive and individualistic values, he may become 2

o
b3

lading ..."; 66/ in addition "in the 1964 census, a further criterion for
the enumerator was the respondent's repliss to the guestions on the use of

indigenous dress .. [ani] the use or non-use of any type of footwear
{shoes and sandals) &7/

156, iny person who ig familiar with a specific area of Cuatémzla can recognize
the ﬂommunity to which a Guatemalan indi Cunoum porson belongs by his dress.
There is clothing for QVﬂr“—day use and cereomonial dress (more beautiful and
formal) that is characteristic of each Jndigencus cormuUnity.

157. Dress is generally considersd es an aspect of group consciousness, 27
the self-identification of tHe person, group or commuwity with the 1nJ1Wﬂncuq
population, or of the option or choice cf that person, group or conmunity

!'l'u,

bl
with the indigenocus popul tloqj or of the option or choice of that person,
group or community. It is stated that by thelr continuing dscision they
reflect both the indigenous culture and attachment to it.

(=) Livelihood

158, The way in which a perscn carns his means of iivnliHOHﬁ is an important
aspect of the cultural criterion thet may be singled cui for taxonomic effazcts.
In this mannsr, reindeer breeding or reindser herding ars nenﬁloxc€ in Norway
and Syeden as additional zuiding poi & taken into account when
determining whether or not a2 vsrson is o be considered a Zapp. In Finland,
the gasme would anply, ?ltnv ugh to a lesssr degrso.

156, In Bangladesh "lezading a semi-nomadic 1ife" or praquCL, Tam" {slash

and burn egriculture) or gaining their livelihood from "fishi ng; Truit
gathering and hunting", are mentioned among other taxonomic criteria,
i non-status native groups includes

160. In Cenada identification of nembhars
such factors ag "the following & ditional mammer of living", Reference
is alsc mads tc Ycertain nomadi g% ups occupving the cutlying and ncrihern
regions",
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pa351n5 Juubpmcnt here on ]
is not the purposs of this chapler, their
systens are notewvorthy.

66/ Thomas and Marjorie Melville, Tierra y podes en Quatemzla, Editorial
Univeraitaria Centroamericana, EDUCA, 1975 ». 3l. 3ee also para, 85 zhove, .
67/ TBighth population census, 26 March 1973, Central Statistical Office,

Na's's

Ministry of the Beonomy, CGuatemala, wn. XX
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162. In many countrie impo L seebvors of opinicn, often i uding the
public authoritiesy ] i i cr otherwise, i FEntus
ife-3 i 2 "legs advanced’

o margina 1*dhd”

his sesns to he the

163, T

however, conbazin only
are used, among others,
some nfficisl effscts.

164. Thus, for example, several provis

ions the Conztitution of Bangladssh
make reference %o "backward sections of citizens” (for smample, the »elevant
parts of Articles 28 (4) and 29 (3)(a))

165, The Covermment states in this comnsction that ... no g COUpP o individuals
are separstely itreated on the basis of religion, racse, caste, sex or place of
origin. However, for development purpose, some regions or groups have bean
identified as 'backward'. Special treatment iz given to these groups or

regions."

166, Heither the Co D”tluUilOn ner - texts that the
Special Rapporteur had at i i furnighed by ths
Governmenit, contain any 4 ' "cnuldgxad to he "vackward
geotions of citizens! nor | for their
"epzeiel treatment" and " i received From

tha Government mention is ﬂlll Tracts as
2 "hackward area' for wvhi DE T k ! haon
established undsr the nanme of the "Chifitzgong HIL1 Tracts Development
Doexd". It is to be praswned ' ) living there
may nave been included within thoss chogen fi secial measuvres of

developnent'.

167. The Government has uvsed the
H{ribel and ~Epinhal?

ARSI

"(a) The members of
independent countoy
community, But the G
of the Tribal populatio

"(v) The members of tribal o

T 1 s are regerdad
ac indigencus on account of their descent from the nopulations
which are settled in specifisd geographical arsas of the cowntry." 68/ 063
68/ Indis and Pakistan seem to have adonted s similar approach
although being less advance

n 4 than other groups is not congidered ths
prevailing characteristic of the relevant groups for identification purposes.

-

£9/ See peras. 61 above and 253 below.
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168. In Indonesia "not metching up to standards of development required by
the Government in accordance with the ideals or organization and
development .of the Indonesian society" or "having less ability to perform
adequately their sceial functisrns" in terms of the Indonesian community

are taxomomic eriteria applicd €0 the ldentification of "isolated comumities
of autochtonous peoples’ or "isolated ethinic tribes!" as they are called.
These groups have alsc beon referred to as "pre-villages" contrasting

then with villages at different stages of development, which are called,
respectively, traditional (or Swadeya), transitional (or Swakarya) and
developed (or Swaewmbeda). 70/

169. The relcvant groups have been described by the De epartment of Bocial
Affairs in 1975 as "Societal groupings, vhich becavse of their social
cultural system, have their owm specific process of development and have
suffered limitations in their commmnications, so that as a2 conseguence
their mode of life and living takes place in 2 simple wvay, isclated and
dispersedly and with less ability %o perfarn adequately their social
function." [Depaeriment of Social Affairs, Vritten Statement of 24 October

1975, p.3]-

170, OCne nf the consideratinons invcked Ho clagsify a person as indigenous in
Paraguay is that he is "marginaliged", "backward” or "ouiside of the ccononmic
realities of the country". On this ba31s it hag even been said that the
indigenous populations are not Paraguayan citizens properly speaking, This
is illustrated by the use of the terms "ind 1"” and "Paragnayan" in cvery-day
language to denote the differences between these two groups of persons. I;/

171l. It has been =maid that, in Bcuador, the view has heen advancad by pﬁrqmn$
who are not profesgional sncinlogigts that indi greons are merely the
vietimg of economic bhackvwardness and lack of acq the gourees of
progress.  In sther cireles, . it is falt that thiz view

importance and right" of such DL "OAS b retain "the esg

glements nf their oculitwre". 72/ T3/

Lenopes the "value,

ential, positive

70/ Anti-Slavery Ssciety, information furnished on 3 September 1576 and
opn 24 April 1977.

71/ Aanti-Slavery Society, information provided on 3 September 1976.

72/ Gonzals Rubio Orbe. "Beuador Indizena" in América Indigena,
Ipstltuto Indigenista Interamericanc, Vol. XXXIV~3, Mexico City, 3»wd guarter, 1974
pages 586-587.

wu/ In this connection, it should he recalled that the Instituto
Hacional Indigenista of MHexico and the hull of g overnment action concerning
indigenous populations has been placed under a supsricr co-crdinating entity
called Coordinacidn General del Plan Hacional 10 Zonas Depriminidas y Grupos
Marginados (COPLAMAR). Sse pera. 36, Phap er X (BOW.4/Sub.2/1982/2/42d.4),
It must also be pointed ocut that "mar, &11tJ” La not been formalized into
& taxonomic criterion.
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172. The use of a v Yett]
been considered one of the cri

al group or community has alwaya
them as Indizenous.

173, Language or tongue is one of the
meniion because of its speci i
the cultural elemenis and regarded as 2 separate criterion,

ged,; languags
eyson iz Do

d i the

B oF H
oo

this language which he langu

his means of contact wi rcntic;shlp

the child receives the hasic r mmin i

member and he participates in 3 1 ﬁ uhat comnunltj

iz, in effsct, the cuncreie cupressi o ariic terpretation of the world
as sesn through the culture for which it ssrves as a vehiole i expression.

175. The members of a comﬁunluJ spaak the o

constitute the commurity precisely becauss they speak the sams language. The
language of a group is one of the si st points of solidarity between the members
of the group. This bond bzcomes particularly strong vis-&-viz groups of ancther
language.

the same languege, and {o a certain exvant

176. The phenomena of solidarity bhetwsen the persons of the same speech become mere
acoentuated In situations in which varicus languages cenfront ons another - for
gxample, in soclesties in which different language communities live together, and
gspecially when some of these commmitics are politically or socially dominated

ns in which it

R LTy buL

o
on 1amguage tudy. TFox the
a

178. Thers is nc doubl thet in the case of monolingual aboriginals - in other words,
in cases where individusls, groups cr comwunities spesk only an indigenous language -~
this criterion is generslly decisive. This is why language has been included as =a
criterion in a1l the theoretical and wost of the practical foxmulations aimed at
defining clagsification factors for defining peopulation groups as indigencus or
non~indigenous. Gn the other hand, the mere fact of speaking an indigencus languaga
is not decisive, sinoe the language m wva beenr leawnt for theorstical study or

a5 an inst 1umenL for practical activity whic¢h might not svan be direcied towards the
preservation of that language,

179. Consequently, criteria have been proposed in wvhich the indigencus languags nust
for this purpose be the only cr the main language used. The folloving formulations,
among others, have bsen suggesied:

(a) use of the indigenous langunge as the only language; J4/

74/ Bolivia (1950 census), Colombia {implicit).
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{v) wuse of the indigenous language as mother tongue; 75

%t homs as the habitual means of
rrad to as the "first language’; 716/

{¢) use of the indigenous language a
commmication within the family, alsc refe

(4} use described as the main, 7/ preferred, / habitual, 79/ general, 30/
or normal 81/ use of the indigenous language, even 1" w2 official language 1s

nown. 82

180, These requirements suggest that it is essantial that the indigencus languags
g4 : & =

should have been acquired ab ] 1n_blo. or that it should be the habitual vehicle of

expresgion of the lnu“VTdUal “group or community, even though they may bave

Ly,
)

acouired other languages and even 1f they use them freguently. Biforts are
thervefore made to determine whether the psrzons, groups or commumnities in guestion
congider the indigenous languages to be “their own languag ”*/ and particularly
whether the phenomanun Noyalty to the language’ arises, based on avareness that
the language in question is L?Q yehicle of culbtural expression and a fundamental
slement in the preservation of 2 culture.

181. Reference has alsc been made to the relationship between language and the

indigenous culture, vhich iz a close relationship, not only because the languags
igs the vehicle of ewpression of the culiure but alsc because it is often the
symbol of the desire to preserve the cullurs.

182. Consequently, the linguistic criferion is of great importance for classificaticon
purposes.  Inovledge of the linguistic 1ln&taulons vhich may affect the 1ife of
indigenocus persons can be, and often is, of considereble praciical use. Fou
instance, the language of the individusl, group or commmity in guestion should be
home in mind when trying to formulate an educational nolicy designed tc solve tha
problems of monolingual indigenous commuﬁltwco, or again when trying to explain

their rights to worlers vho are insufficiently fa m111ar with the official language

to wderstand, without linguistic assistance, the scope and meaning of their work

75/ Finland {1900-1940), Svedsn (use of indigencus language, possibly with a
requiremnent that it be the mother uonﬂuu) It may be assumed that this is the use
referred to in some countriss, although only the reguirement lmown is that an
indigenous language be spolken (CDjﬂmbm“, Philippines, Japan, laos, Pexu and
Sri Ienla).

76/ Tinland {1960 and 1§
o]
i

ml/ Bolivia (1

BE

Tinland she person concerned ig asked which language
Fy

( s
Zroun h feals he belongs t

&

‘-_/)—‘3

Chile (general definition) and Malaysia (in & Acval)
Panama (criterion used by the Directorate of Statistics and Census).

Worway .

{3313

In Finland (195C), persons questioned in the census were asked which
Al
G

language they spoke bast.
5%/ 'The words ak a lenguage of their own® ars included among the relevant
criteria in Bangladaml. this respect it should be remembersd that in Finland

the person concerned is asked, in cose of doubt, which language group he feels he
belongs to.
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contract or the instructions on work safety. It ig essential to take into account
the possible linguistic limitations of an accused person - or of one of the litigantis
in judicial procsedings - who has insufTicient lmovledge of fthe official language,

in order fo assure him a proper itrial or prepare the defence of his rights and

interests, etc. etc.

18%. Except in the case of persons, groups or commumnities which lmow only an
indigenous language, however, this criterion alcne does not seem Lo be sufficient

for defining indigenous nopulaticns. Conse queﬂulﬂu although the great importance

of the linguistic criterion is recognizsd, it has generally been combined with other
eriteria in those countries which 1301@&@ it among the circumstances to be taken into
accommt in efforts to establich vhether or not persons, groups or commmities are

to be considered as Indigenous.

184 . Ho infeormatvion is avallable for cerfain cowtries. g4/ In cother countries, the
userof an lnd;bcnous language is not reguired as a criterion for considering p"“sons

185, This requirement is alwvays impl ferences tc iladigenous euliures’,
gince language is a {undamenial mlembat of culturs., In this conneciion, it is useful
to give here an example oi the bond betvean language and cultural identity of

digtinct gloups within socieiy in general, which wnites all geoplﬂ who consider a

language as ‘‘their owm tongue’ and lmow it is tightly linksd 4o the way they live

and think'. Although the Govemmment observations of 27 May 198 nopg other

stataments sxpressed *Hm view that language v 0% 1 rguls tlc cr1burlop
-

used to distinguish beltween “genuine CGroenlan
gucted -in the same ohservations from the Renort of the

7 ulm C?ﬂﬂ?“*ce;
and uscd by it among other arguments in fawvour of Home

inent here:

186, Possession of the traditional Ainu language would clearly be one ox
determlno vhether a person 13 or is not an Ainu in Japan. Some Ainu pecple
csontinue to cling teo their own speach, although nearly all speak Japanese

187. Linguistic digtinctions
does or does not helong to tho

188, In the Philippis o languags ... and use

125, “the desive o preserve their owm ., &
of thelr own particular .,.langus > among bthe considerations talen into accownt
vhen determining the affiliation of a person %o one of +the Hatiopal CuWul“"l

Communlblvm.

89. The daily use of an abovigin
Sri lanka for determining who is
Kinnarayas ars sald to be graduzl

84/ Argentina, Burma, Bl Salvador, Hondurvas, Nicaragua and Surinams.

85/ Avstralin, Guyana, MNew Zealand, Parsguay and ths United States of Amevica.
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190, In Colombia, ‘"in the most remoie areas of the couwntry ... the use of an indigenous
tongue is considered a mejor element in the definition of Indian status primarily
beeause these peopls cannot speak Spanish and, therefore, do not participate in the

national society’. 806/

191, In Prench Guiana, -the fmerindians ars claasifiec on the basis of their languagss
into three groups (Arawalk, Carid and Tupi-Guarani)'. 87/

192. In Pakistan, the oviterion of language is veferred %o when it is said that tribal
pectls Yepealk their owm Wﬂnb ,C*. 33/

193. Similarly, in India, one of the elements relevant for considering a person as
lember of the Scheduled Uribes geems fo be memberchip in a group Yspeaking a common

194 . The worGs “speak & language of their owm? aye included among the ryelevani criteria
<

195. mhm Canﬂﬁiar Coverpment has stated that the native people of Canada Yin many cases

?L"‘

196. In Costa Rica, ‘use of vemacular langua
are sione

ges, ‘mative language’ and “ovn language'
=i among the criferia used to identify

tle indigenous population. 30,

197, In zeveral countries -indigenous language’ is one of the criteria that have been
accorded great imporstance for statictical puymosss.

» in the 1940 census in Teru, language was one of the two criteria (language
and vace) taksn as the basia for classilying a person as indigenous or white. This
iterd i 0 nt use for such purposes.

R

199. In Bruador, census data have been cocllected on spealers of indigenous languages
aged six years and cver'. 91/

2G0, In Bolivia Vepealking only
©

g nous language (or not speaking
Spanigh well)” vas a debtermining

O census. 92

201, The habitual use of igenous languages figures prominentl;
of classification in Guatemala for census purposss. In the prx
5D i

X :g“*au?an of the
1964 census, which n the basis of identificaition of a person asz indigencus
by the person hims reference is made to the use of an indigenous
langunge as a furti case of doubt. 93

86/ Airea Handbook for Colombia, Govemmsnt Printing Office, Washington, 1970,
np B89-10C.
I3 - oo . . 3 b b [T
87/ F. Dupont-Gonin, own.cit., ».62. Bee parag., 60 and 1235 azhove.
88/ Bee paras. 92 and 116, and foot-note 45/ above.

(€2}
8]
~—

Bee para.llh above,

See paras. 56 and 37 above,

Alejandro D. Marroquin, op. cit., p.148.
see para.s7 above. ‘

S
PR

LU s B Ko B O
Qbkok

VIIT Censo de Poblacidn, op. cit.

ife]
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202, In lexico, the Govemment veporits that, among the criteria used to decide vhether
63 i

’ EJ
a2 person, group or comminity is indigsnous, “the natiomal system of statistical
information, through population censuses. and the Ministry of Bducation place more
31 are oriteorion, while the Instituto Hacional Indigenista includes

al orpanization-.

205. It has already bezen stated that in Hoxway, according 4o the Nordic Iapp Council,

“a person is congidered %o be a lapp if either one of his parents or any of his

grendparents normally speaks or has spoken lappish in daily use at home. Pogsession
times more slrioily ite Gally use, is the usuwal oriterion in

of Lapnish, or someti
national censuses of

204 . Speaking the Iappish language -

cosibly reguiring that dhis be as-a mother
g o is and vho is not a Lapp in

criterion used,
irst language are also

leamt Leppish as their

origin, In officin : ses, langvage has alwa aan 1 riterion, but it has

varied in gpecific remqui nts thug, from 1600 to 19240, tongue was used

h lansuage they
t mein -
to s a8 to
themaelves to helong.

Controll

indigenous the
indigenous nersons should “in peners

208, In the
Govermment

of & grou;

L

=

r

: e the
01 an aboriginal community is
al language and habitual folloving
Aboriginal Peoples Ordinancs,
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L. GCroup consciousness

210, The wse of this criterion emphasizes the fact that the individual or £TOup
considers himself or itself as 'indigencus’, or that the commmity in which the
individual or group lives consziders him ov it Tindigencus ', or altematively that
theve is 2 combination of personal and commmal conzideraiions vhich make him or
it an “indigenous’ person 0r group.

211l. In other vords, the subjective criterion of the person, group or commmiiy in
question is talken into consideraiion. aeally, when the opinion of the person
ol
i

[o]
[
1
o

H
concerned is sought, his ansver will » his owm true position as closgely as
possible. In this way, a genuine census iz obiained of persons who Tesl
themselves 1o be ~indigenous’, and those grouns and commmities which consider
themselves to be indigenous ave accurately located. 95/
2lz. This approach, therefors, offers all the advanteges derived from the fact hat
2 person genuinely considers himeself to be an ‘lindigenous: person. - Vexry
excepiionally there will be persons or groups vho classify themselves as iindigenousgy
wvithout really feeling that they are; they do so for reasons vhich are materially :
favourable to this misrepresentation of their weal feelings. Generally speaking,
an accurate encugh picture will be obtained both of those individuals, groups and
commmities which genuinely identify themselves subjectively as “indigenous’ and,
by extension, of the indigenous- populaticns of the countiy .
213, Infortwmately, this approach harbours all the disadvantages of sirictly
subjective criferia: the accuracy of census vesults when this criterion is applied
consequently depends 1o large extent on the sincerilty of the person consulied
and his personal concepiion of the criteria used. Consequently, the information
cbtained iz not stricily compareble and is only of reiative uselulness for the
purposes of an objective investigation.

om

214, Horeover, it is lmowm that in these circumsiances cases of misinterpreiation,
error or concealment frequently arise and distort the results. These rhenomsna
occur in particular when, as often happens with ‘indigenous’ populations, the group
to which an individual should correctly state that he belongs is at a lower level
in the cowntry's economic and social scale. The individual hides or omits to
manifest his genuine group consciousness and even misrepresents his position by
identifying himseli with grouns that are alisn but more highly regarded among the
prevailing groups. :

215. Although this criterion gives a fairly accurate picture of those who feel
themselves to be “indigenous’ and identify themselves asz such according to their
ovm concepiions, the information thus obiained iz of stbjective value only and does
not lend itself %o comparison evern within one and the same census.

216. The importance of the subjective element consisting of group consciousness,
seli-identification, option or choice is emphasized in a number of countries. In
several of them it has been mentioned as a raquirement for certain purposss. In
some of these eountries acts of ‘idesignation as indigenous for census purpcses are

| L

9%/ See the quotation in para. 37 above.
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also referred %o in this comnection. Altho ugh they de not properly consiitute

instances of seli-identification on the basis of group consciousness, these acls
of desimmation as indigenous are discussed here as a different type of
identification, but nevertheless az a subjective act assigning a person o a

ceriain group as its member.

217. There is information in this regard - geif-identification and designation -
onT} regarding Australia, Canada, Costa Hica, Finland, Guatemala, llev Zealand,
Morway, Sweden and the United States of imerica.

218, In Costa Rica, ‘'feelings of ties and belonging to original native groups,

and consciousness of sc belonging” are mentioned among the elements currsntly used
te determine the indigenous powulation. The inclusion of the factor of retaining
their own identity, which appears in the legal definition, alspo alludes to this
subjective element.

on the fact that under the definition propossd
s IMPDS in all types ol occupations would be
TS, The Govermmeny siabssg in this regard:

219, In Noruay, emrhasis iz placed
by the Ilordic Iapp Council, TH 19589
included and not only reindeer ovme

Yeee this renresonts a principle to which due aitention should be
paid, namely the option of belonging %o a group or not. The Iavp Council
fully supporis ithis prineciple of opiion. Vhen population records of
people covered by this definition ars being compiled, it should bhe possible
for each single person concemmned to decide as an individual vhether he
or she shall be recorded as o lapn. Some peapl , no doubt, vould decids
on the basgis of descent vhetl individual in cuestion is %o
be classified as a Lapp..

2add

220. I% Eas Bzen reported that in Sweden *lﬁ Tapps! ties with the Lappish culture
“vary all the way from v‘ronb identificati fith the Lappe as an ethnic group

to total au51n?1au10n yithin the Swedish m 3 ty. But In recsnt years,
01ge1 among the Lapps, partly as a
Gove

l_l

]
C' w

self-avareness seems to have growm much T
result ol several decisions by lthe Swedi sh Tnment uham have b’1 efited the

Iapp minoxrity, and partly becouse of growing intemational intersst in mincrity
PE s it & &

problems as a vhols . Idept*L ication vwith the Lappish culture isg tantamomnt
to seifmidentification as & Iapn. -

221, In Finland any person is considered ag a member of a particular minoriiy
group on the basis of hig expressed will in commecetion with the official census.
Tor these purposes, the expressed will of the person concsrned is the only source
of information. Official statisiics are based on the resulis of the official

census.  Any person moy reconsider his bhelonging to o language group in the
next official census. In mixed marrigges, the diffsrent languages of the

\ges
main language
hese expressions of will, the

b
spouses aye indicated: it is up to the parents to indicate the
of their children. On the effects of =l
Govemment has compunicated:

The information concerning variocus languvags groups is used only
for statistical puzposes o rights oxy obligations of the people
concerned are involved and, consaquantly, the sxpressed will of the
pergon in an official census dossg not produce any effects O his stavus.

Ig)
T
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222+ When carrying out the 1973 census in Guatemala, use was made of the criteria

of self-ideniification and designation as an indigenous person. In the case of
self-identification, if there was any doubt, the respondent was asked vwhether he was
dindigenous'’, ‘non-indigenous' or ladinc’, and his reply was recordsd. In the
1964 census, the replies given by the respondent to guestions on use of indigenous
dress, use of indigencus language, use or non-~use of any type of footwear (shoes or
sendals) were used as an additional criterion %o assist the enumerator in deciding.
A11 these elements involve forms O0f self-identification as an indigenous person.

223, -In the case of designation, it appears that, in the same 1973 census in
Guatemala, the criferion adopted was essentially that used in the 1950 census,
which basically used the ‘'social evaluation' of a person in the place where the
censug was taken: use was thus made of -designation as an indigenous person’ by
members of the commmity where the person was recorded for census purposes.

224 . Tribes, bands, communities and groups identifly themselves as indigenous in
1

ups
Canada and the United States of America Ly having - or demanding from the
Department of Indian Affairs and Horthem Development or the Bureau of Indien Aflsirs,

basis of treaties and agreemenis or

respeciively - recognition as such, on th
5 or Registered Indians (in Canada)

otherwise. They then acquirs status as St
or as Recognized Indians (in “he United Sta

stated that Canadian
torical identity’.
ementy of

22%. It has been pointed out that the Govemment of Canada h
native people fretain a sense of their wnique heritage and hi
These rsferences to 'heritags’ and to Jidentity’ constituie
seli-identification as indigencus.

l—’ (ﬁ (f}

[y

226, Acts of self-identification and of ‘designation’ as indigenous are important
in those two countries for census purposes as wvell as for entitlement to bw“eflclal
provisions as "Regisiered’ or as ''Recognized’ Tndians.

227. In the United States, for census purposes, an Indian has been identified on a
self~declaration basis, by "declaring his race’.

228, Yor census purposss, further, there is what will be called here ‘designation
as indigenous’, since, in the absence of a person's cwn declaration, another person,

namely the census enumerator, decides that the person included in the census is
Indigenous.

229. These acts of designation consist of a combination of subjective and objective
criteria and may take one of the following forms depending on the grownds for such
designation: {a} on the basis of the fact that ~he appeared to be a full hloeded
Indiant: (b) on the basis of the fact that he Happeared to be of mixed Indian and
white blood® and (i) ‘was enrolled in an Indian fribal roll or in an Indian agency
roll¥ or (ii) 'was regarded as an Indian in the community in which he livedi.

230. hs can be seen in case (b) (i) there is first a subjective appraisal on the
part of the census enumeratcr who decides that the person “appeared to be of mixed
ancestry, and secondliy the fact of accepiance as indigenous by a itribe, by enrolment
in the tribal roll ox 6951gnation by o agancy by enrolment on the agency roll.

231, In case (b) (ii) the first slement is present in the same manner, plus a second
element, consisting, this time, of designation of the pesrson as an Indlan by membars
of a commmity in which this person lives.

232, Other acts of designation as indigenous may come Irom the legislator or from
the administrator in the United States. Thus, according to the information provided
by the Govermmment, 'By legislative and administrative action, the Aleuts and Eskimos
are eligible for programs of the Bureau of Indien Affairs.t Tdentification as an
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Aleut or an Eskimo under
recessarily precede the
and services.

233, A1l references o acceptan
part of ths verson concermed, a
logically must precede acceptan

these acts, whether
decigion as to 2ligit

ation or designation must
ent tc such programmes

self-ideniific
pility for entitleme
ce by an indigerous Community alsd involve, on the
ety of pelf-identification as indigencus that

cey the sine gua non, since the act of accepiance

A

only responds to an act of seli-identification, in o sense merely validating it.
&54. In Austr aila. self-identilfication is required as an element in the determination
of whether a perzen is or is 10t an Aborigine (or Torres Straii Isla ander) in order
to “establish =1=g1 ility for the Australian Governmeni's special programmes in
regpect of Aboriginal people’. The Government iLdicates that Yidentification as
iboriginal or Islander at the national census is of statistical significance only ',
“Thers is no arrangsment for a general and formal declavation of
identification as Aboriginal or otlerwise although a declaraiion may be
required for specific administrative purposes. To qualify for some
of the special benefits for Aboriginals such as the Aboriginal Study and
Secondary Grants Schemes, for example, applicants are required to szign a
declaration that they are of Aboriginal or Islandesr descent. When the
national census is conducted, neopnle are 1px1ucd to indicate thelr race
and, if of mixed race, 1o incicate with which aial group they identify.

For adminisirative purposes the

%
WO
0¥

the sLafu
Abhoriginal

as ﬁborﬁﬁir
CH 56
uoa10 PDL
identify

the trend
ents concarin
practice the
form'® an d

235, In iev Zeals
of legal rsquire

states that “in
himgell in a census
nncestrv of a 1

e

[

~

2 COﬂCluS*Oﬂ in Ln1
situation, persons wiih some
for an individual to decide
Haori or noti,

ay bean

h

A

236, Attention has ﬁlreb
I%f has also begen pointed out
criteria on its own might hav
proportion of other sectors
indigencus if

=}
ER
L

23
~

differsnt individua

identifies
rent identifies
gome special’
~identification
to

children of a

(D

5
¢ be Apboriginal
uld not be deem
ntrary were pm .
3 ’3

in hi

j
2

a o
18

strict
The

has been from
g tne degree of Haori blood:
is no check on the way in which a
that in pracitice again,

g as an elector 50 thatg

&

away E

hat, in this
ig poasible
e congidersd a

Thne multiple criterion

i

et

razm to deficiencies in the individual critexria.
ruensive anplication of any one of these
ietd mTfeCuo, since it would exclude a 1mrgu
Dcpz which wvould be classified as

faf

S Ve
bio
ia

et

\
I s

are applied,

& =
1 griteria

237, In pawt o overcome the shortcomings and the vestrictive naLu;e of the
individual criteria discussed abeve, the idea of a ‘muliiple criterion’ was aavanc
This would combine two or more of the individual criteria with a biological
standard of varying importance, inbtc a complex and muitifacetic criterion., Tt

would therefores amount to the

were individually considered 4o

258,

differentiation; and none of

advocated the application of any one of the iﬁﬁividual criteria on
i 4
that

bean pointed owt, hovevser,
i? ] )

Joint

Heme of the criteria deccvlboe above is &% prese 1*

1@ ntication of classification factors which

be significant,

uwzed as the only criterion of

the exverts who have deali with this subject has
its owm, It has
wheir the “"multinle criterion' is apnlied, the gize of
e 13 2
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the demographic group to be defined decreases eos the number of components in the
multiple criterion increasesz, i %= 11 these veculrvemenis have to be met
simultaneously.

32, 4s can be seen from fhc preceding paragraphs, the multiple ecriterion is used in

all the countries situdied, although in different wan. Aluo, in addivion to the

classification factors dnscrlbeu abuve whicl

gome countries have other reguirements, melnding tho acceptance o the person or

group by the indigenous commmiiy and their residence in ceriain rartz of the country,

Lhﬁ following is a short analysis of the vay in vhich these requirements are formulated
the cowmtries concermed,

G. Acceptance by the indirencus commun ity

240, In principle, acceptance is imlieit in criteria such as living under a tribal
system, membership of an indigenous commmity and, to a cerbtain degres y Tesidence
in certain parts of the country  vhere indigenous commmities live: . This could
be so, in particular, in those casco af POmmuﬂlulb which live in geographical
igolation from other groups or commwniiies.

24_. In Canada, identification of mewmbers of non-Siatus groups ;ncluﬂes suci it}
as ‘acceptance by the Indian commmm ity . As regards the Inuit shat
deternined hy acceptance in the group as an Delkimo®.

242+ The acquisition of status by a woman wvho marries a Status Indian in Canada
involves her acceptance by the tribe, band or community concemsd as one of its own
members, since she receives his number and treaty status, even when she is an Indian:
herself, irrsspective 01 her own Indian status. ' ' o

b

243, In the Unifed States of America, the incluzion of the name of =a person in the
roll of a tribe is tantamount %o acceptance of this person as indigehous by the tribe.
Iikewise the inclusion of a person's name in the »ell of an Indian agency means
acceptance of a perscn as 1Luw;ennbs, although in this case it is rather an act of
“designation’ as explained ahove.

244 . Tn Guatemala, an act of social sveluation' of a werson as being indigenocus is
tantamount to the acceptance of that rersen as indigencus when the commmity which
thus evalvates him is an indigsnous one. The act constitutes designation’ in the

case of mixed or non-indigenous commmities.

245, In addition Yo ancestry and szlf-identifica ation, the definition used for purposss
of establishing eligibilily of a person as an bavlflﬁwl or Torres Strailt Tslander for
the Australian Govemnment!s specinl programmes in respect of fAboriginal or Islander

T reguires that this person be racesplied as such by the commmity with vhich he

H
sociated . 96/

&}
I+

L b
D
]
hr
P
[ I
[

246, Conversely, the Government of Hey Zealand has cormunicated that acceptance by the
Maori commmity of any person of Maori descent who wishes to identify himself as a
Maori is not required.

247. In this comnection, i shoulé be poinied out that, almost invariably, indigenous
populations are inclusive p~op1w and wll] accept all descendants of any of their group
who identify themsslves zs “indigenous » without amy other requirements of any sort. 97/

requirsd, if a person
lginal or Islander .

a
pes

6/ The Govemment adds that cep tavco would pos
STLOA

<1
vho *3 not of Aboriginal or lslander iascant would ass
identity. See para. 358 below,

sibly be
+ Abori

97/ This has been expressly asserted of the Haori commmity . See the
Hew Zealand Gove 1ment statement quoted in para. 367 below.
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248, This seemz to be one of the reouiremeonts esteblished, in certed miries, in

the criteria uoed

242, The Government of the Tnited States amongz other considerstions,
to e depimnsz g g ad Indian Buyesu of Ind 11nAdf talrs

ted a5 2 ‘B
services an individual "must live on o

g ! R o1 on or near trust ox
restricted land wnder the jurisdiction o ' ‘

250, Similariy in Canad o e entiitled Ho 211 heneficis nrovisions w
Indian Act, an individ i 1 Ba rememberer
connection that 0 rqmn@nb ot
"Itatus Indions are

generally by viztue atie;
cases". Heverthzless "Jome of these Dend
reserves”" and . person can he 'Hegiste
treaty, and whether or not he lives ocn & raserve
heneficial provisions of the Act ors lost)”. Inu
are said to be "more distinet because of geographi
and 305 belov).
251, In Cuyenz, for example, in operating the dc?*ﬂ‘+”1 ntained i > Amerindizn
Ordinance, the nrincinle has been for mlzol Aﬂ”?’ﬁﬁ
“pesiding in an imerindian srea or p@lrn”
(Emphasic addéed.) The meaning of ! Tt

is not lmown wﬂpuﬁﬂl these areas ape

an@i if so, how, 99/

2 e indigencus
in
i
S
1 WMOST
e
3
e o
o ; o
compunities le o ife sturhed Ly tches
of time '"beeouvse of the hesvy monscon the @
world for i £ ', Thare are e med,
Tor er“wnleg T ta nt thet ol & Ctagong
Mills gouth of Keorno phuli mince ancient

98/ T some countries

(CL_l is reguired in ceritein caces _
is inciuvded in the nrecent report, the data avallaale are insu fllC'EP Th
necessary information hoo LWeen reacuested v“IW a vieswr to including the relev0Lt

©
moterial in the next report.
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254, In Pakistan this criterion iz applied with reference to groups that "inhashit
the legally defined tribal areas" and, for some commmities znd groups that have led

an "isolated life for 2 long time".

255, Among the criteria applied in iia thers is one that these groups should be
"occupying or professing to occupy & common terviiory'.

256. In Indonesia, residence in the area occupisd by an isolated community or a
pre~village is 2 requirement for beinyg considered a wmember of those communities or

pre~villages.

257, In Venezuels too, among the cor
indigenous populations, the followin
live: ",,, due to the isolation cf
1ive, voa'

teria used for the definition of inaccesszible
y i ong in which “beJ
or are assumed 1

258. In Greenland there is a recuivement that 2 person should be horn in or be a
resident of Greenland to be consideread as indigenocus to Greenland for ceriain
purposes of employment, In its submission of 27 Moy 1901 the Danish Covernment
states:

"In Greenland the term 'indigencus! can be taeken to mean '‘horn in
Greenland’ only. To a certain degree this criterion iz applisd in demographic
contexts in oxder to distinguish WOOanJ*bmuvﬁnn genuine Gresnianders and
others, fostly persons from Demmark, who will usuzlly be staying in Greenland
for a 1ev years only. IHowever, the digtinetion only renresents an
approximate national, cviturel or linguistic division since the groun
designated 'born in Greenland' includes o large mumber of children born of
Danish narents.

"In one particular re

specet a person's affilistion to either the Danish ox
the Creenland community does carry some legal lleiGQbiQﬂ a5 public seotor
hiring praectice distinguishesz beiween original i 1 persons,
Personnel hired zs non-originel

have been recruited ouL 1de Greenland - usually
in Denmarl - by virtve of their backgrouwnd in administration, teaching, health
services or hecause they hold the technicel skills necwssary in the execution of
several public service {uncti in a2ll of which fields the Greenland

community has 2 chortage of '
from outside Creenland it hes been ne
acuivalent to those n

will

8. In oxder to recruit such perscmnel
aleries lergely
&

ai BT S T in Greenland as =
vhole are only 60 to T' 3 he salary n Denmariz, In sddition,
56 .

4
4

)

L]

o

=1

]

o

o)

2

5

&

(q'J

non-criginals enjoy
Demmarl, etlc,

"To obtain non-original status o nerson must first of 311 be domiciled
outslde Creenlend at the tiue of employment, Donicile notwithstanding, a
person wino was born in Greenland or settled permanently in Creenland before his
completed fifth year cammot obtain status as non-original, Bxemvtion from the
said rules may, however, be granted in exceptional circumstances.! '
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259, Beveral Covermments have
o

i indigenous populations in

260, Severzl othews have not fupnis : ECiDL on ouogbub. 101/ There is no
information on whether s legal definition ¢ avions exists in
sevarzl other countries. 102

butthm? are
aTinitions. A
e parulcular.

261, Tn come coum
wide variationg
single definiticn may &ny
definiticns cobiaining in
neople. 105/ In some co

-

level and at Stace Govornmens

1

definition sxists

gther ﬁrouns. 108 Deifinitions fo1 census purpose 1 izcu
uw1053 tn have wide application producing effacts bayond meve
stetist )

#, Freace {French Cuiana

Countries marked wid

S an

applied in the 1940 Census were

trinpartite),

4
= o

——
£ 55
oo

I a), Panema (vhers
i Cencus of the 0ffice of the
the "concept most generally

4 Inuits, plus non--Status
ed Indians, Alasken ilatives,

L,!’"
i

LRI a1

initions in the S3tate of
Ouﬁcnsl ad, while s Lih heve an officially adopted
critericn for “ﬂmlﬂlSETﬂElVC uu?poa.m in "esua 371’h1ﬂ~ Qll 1ibility for the
Austrzlian Govermment's specisl programmes in resnect of Aboriginal people,

)
106/ Ao fox

10?/ Lo d Shi @ RRTER vEcS o whare Lol

general *Dﬂluﬂﬂa
1Od non-5t : de
non-Lec the United States, The determination of
these groups is zttained by es o ilure to mest the established criteria
as regards Status or Recognized Indilong, raonectively,

109/ This seems to be the case in Perwmo (sce nave. 279 below).
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262, In describing the criteria exemined above, the separate elements of the legel
definitions obtaining in certain countries have been discussed. It in deemed
useiul, however, tc reproduce here the full texts of those fommulations in order
to give a clear idea of how those different component elements fit with the others
vithin these taxoncmic characterizations. The following paragraphs are therelore
devoted to the revrod of t egal t taini the definitions adopted
in the relevant b formati the Govermments
definitions ontaining in their resvective couniries. The texis

concerned on leg
are included in o

263, In Australia, specific criteria have become ins tionglized in ceriain
States 110/ btut there is no defini mwon T ied at the Pederal
level, £t this level, working i d these have acquired
a certain legasl aigmificancs i nersons concerncd are

264. The Government
Government authori
the fustralian G

"An aboriginal or Torres Strait Islander iz @ person of Aboriginal or
21 or Izlander and ig accepied
i ]

Izlander descent vho 7dﬁ7blrlc as an Abhorigina

as such by the community

265, The criteria used
aboriginal perenis ox
aborigine or Torres Is

slander by the communit

o,
)
6]
‘ -y
&3]
il
0
{3
O
[e]
[.._J.
€3 ¢
ci
W
™,
-

266, The eriters
recent enactmen
Rot, 1974, and
vord "aborigins
indigenous inhabitant

267. The Government har slso peointed out that in *he 1971 nationsl census, the
avoriginel ponvlation was onumerated on the bazis of self-identification, adding that
"identification os Aboriginal or Islander at the national census is of statistical
simificance only". There is no need Tor o formel declavation as Aboriginal or
othervise., On this zspect, the Government o pteted that:
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"It io possible that sonme people might cesase to identifly as dhoriginel or
Islander, but it is unlikely and we do not lmou of any cases, 4 persen who is
not of “001EQ inal or Islandar descent could assert Abcriginel orp Islander

identify, but

this unless such a
person soughi speci

would be of ne interest to the Covernment

recial Government Oﬁnc;lusﬂ vhen 1t woul” be necessary to
inguire into the clainm, and p Yo test coumuity acceptance,

268. fg ordln G ransmitted by the Government "sn individual may elect
at any time to change his identifi

269, The Covernment has Durther commmiceted that:

"Tor adninistrative purnoses the children of
a h X

Avoriginal are uenned o he Aboriginal 2 Ty d i
Eboriginal children would not he igd less some cpecial case
or evidence to the CONTTETY rers hangeo in seli-identification would
not affect the status of a snouse could ideatify or decline to identify
as an Aboriginal in his ox her o N
270, This means thet zn Aborizine who has chaing i to non-Aborigine
could, of his own free will, choose %o identify gine. He would,
thereiore, pass from Aborizine to non DoTrigine nstance, and from
non-Aborigine to 4Aborigi
27l. It has been point changes in identification by both parents
vho cease to identify d affect their children's
identification, ___/ . and, 1t is not clear vhether the change by one
perent would be reflected in the children being concideyed as having ceased %o be
"horigines" almo, It pay ve presumed from the transcribed statement that "fhe
chidldren of & person whe i @ ; i al ne¢ to e Aboriginals!

(emphasis added ntifies as an

st
M a

"hihoriginal®, the Ldren would i 2 chat the spouse of a
person whe ceases to identify as an £borigine would only changs his oy her
identification wpor his or her free statencnt in that scense.

272, In Brezil, the Indian Statube. Aok Ho. 6001 of 19 December 1973 provides that:
i 2 - &

'.x i
iden > is tisd as helonging 2{imic
group, the CUT' ral characteristics of which digtinguish it from the national
soclie 3.

ibal Groun - 4 cluster of Indian families
state of complete isolation from cthoer

sectors of the national .
therewith, but net intesrated therein.

111/ See the statement on "sroup consciousness or seli-identification", quoted
4 hove.
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"Art, 4. The Indizns are considered:

"I —- Isolated - then living in unlmown arouns, or grouns of vhich Oﬂlv
a livtle vague informstion is fortheoming from fortuitous contacts with
elements of the national community,

"IT - Integrating - When in intermittent or nermenant contact with slien
groups, living to 2 greater or lesser extent in the conditions of their
native existence, but accepting certain practices and weys of life common
to the other sectors of the national communi ) ich ¢l

o

progressively more in need fo

"III - Integ
recogninedly in full ELjD"mGLE 5f their Gl"il rigbtug oven w;;
practices, customs and traditions thet zro ohave
culture. ! o

273, In Chile, Lew Ho. 17, 5
is to be considered as indigenous, The Govermment o
this article, which resd os follows:

"(1) enyone who invekes o right, directly znd immediciely de
a tituwlo de merced (formelly estebli commungl nﬂiul g) or a

j

o1 s
s
b

&

-

-t

de dominio granted in accordancs with
and 20 Januvary 1203, I 1169 of
11 Februarvy 1930 111 of

=
o
<l

January 1901, and = ther legel
them;

"(g anyons whe involies a right
partition of an indigenous community,
the legel provisions referved to in the precedi
cight was acquired by 2 title purchzsec i,

nd '

”(J) anyone who, living in any wert of the national territory, is a membexr
of a group vhich habituvally evynrasses itself in on eboriginal language and is
distinguished from ithe generslity of the inhebitents of the Republic by its
preservation of way of 1life, potterns of neighbeouriiness, customs, forms of
work or religion oviginsting among the autochthonous ethnic groups of the
country, "

274, The Govermment of Juyanc states:

"The iboriginal Indian tribes of Cu
population., They have been oificially
Chapter 58, as 'Amerindisns', The Oras
government of the Amerindisn commumities a

a trive indigenous to Cuyana, or to neighbouring

=

(b) iny descendant of an Amerindian within the meaning 0f paragraph (a)
of this definition to whom in the opinion of the Commissioner of Ini
provizions of the Ordinance would apvly.
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"The Crdinence alco mrovides for the registration of fmerindians. In
operating the definition the principle has been for mived Amerindiens that
they should be residing in en Amerindian area or community living the 1ife of
an Amerindian.

"The State Lends .;nerir-mww}uegmlabwoﬂs vhich make provision Tfor the
a ate lands by Amerindians in

occcunation and use of wgranted and wnlicensed £
any »art of Guyans defines 'imerindians sz follows:

"2(1) Tor the purpose of these regulations, and subject to the special
provisions hereinafter contained, the term Amerindian means a perscn whose
parents are vboth of pure Amerindian hlood, and belong to the Amerindian
trives of Guvans,

"(2) The term half-caste shall mean the child of an Amerindian tiose
other parent is not an imerindian, Helf-castes shall, save in the ex eptior
cases mentioned hereaflter, forfeit all privileges of an Amerindian.

"3(1) 4 female Amerindian vho is married to or living z2s the venuceq
wife of any person other than an Ameri forfeit 211 the privilege
of an Amerindian, as defined in these rvemlations:

"Provided that after the death of the husband this res sulation “Ta not
apply, ner in the case of 2 reputed wife after cohabitation ceases.

"(2) Any helf--caste vho has been duly regis
Legulations 1890, shell be personally entitled durin
p?imlla"es o1 an fperindian, but his descendants shall not be conside
Amerindian

tare
3

red
s his 1i

"'IL any question arises at any time as to whether any person is sn
Amerindian, the ovu¢ of proof shall rest on such pers ties ar
groups are congidered indigencus vhere they consisc of persons of pure and
mized Amerindian OTOOm who live the 1life of Amerindia

275, In Halaysia, the Aboriginal Pecples Ovdinan e, 1954 and the Aboriginal Peoples
(Amendment) ict 1967, contein the follewving definitions and related provisions:

3. (1) In this Ordinance sn eborigine is:

”(a) any person whose male parent is or was, a member of an chorigina
ethnic group, who speslic an aboriginal language and hauwbta?ly follows en
avoriginal way of life and aboriginel customs and beliels, snd includes a
descendent through males of such versons:

(b) eny pevson of any race sdovied vhen an infant by aborigines who has
been brought up ac en aborigine, habituwally speals an aboriginal language
hanitually follows an aboriginal way of life anﬂ aboriginal customs and
beliefs and is a member of an eboriginel community:

1 Temale and 2 male of

the child of any wnion between an ahorisina
o L
1 aaks en sboriginal
£
[

3
ano»her race, provided that such child habitusl
7

v oap
o i
language, habitually follows an eboriginal way of life and aboriginsl customs
and beliefs and wemains e member of an sboriginal commmnmity,
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(2) Any Dverﬂion to apy religion or for any
other reason cea veliefs but who contimues to Zollow
an aboriginsl zins ustoms oT _Dcal an aboriginal
anguage shall t be med to have ceased to be an aborigine by reason only

of prectising

|+

{3} Any cuestion whether any person is or is not an sborigine shall be
decided Ly ths ﬂ inister

Aberiginael communiiy' means the membsrs of one aboriginel etlmic group
© her in one. place;

|_l

ing togethe

1wl etimic group!t

as rhergc :ed by eulture, lar
sEToun whlcn the RBuler in Counci 1 s the Governor in Council may,
declare to he

Piboriginal inhsbhitved place' mesns any nlace inha

community but which has not been declarad {o de an ghoriginal sxes or
aboriginal reserve;

PAboxizinal laonguage' includes any language and such dialectal
modifications ox srchel I e as any eborigines hebituaily
use

"Aboriginal racial gruup‘ mesns one of the thres main -horﬁzi nal groups in
the Federation divided reacizlly into Ilegrito, fenci and Proto-ialoy;

‘Aboriginal reserve' mesns leclarad to be such wnder

this Ordinance,

settled commuiities in kampongs

Wa

in a1l cases to which the description was
whe wes ot least half-deori by descent

TS )10 JL;

"Intil 1935
relevant, that a
People of Iaori
but this did nof
from their laori

Lo EWC li 1i3
el

t 1935, which mede provi te finpneial
Cto wulld nsy houses still in force)
A tefinition o include any nm*QOH ﬂes @sorl. SiHCL
a 1 5 inersasing ad

"Tor census purposes the oid defliniiion si4ill ewplies, but in praciice
there is ne check on the way in which & verson deseribes himself in a ce
Torm. For electorsl purpcses the situstion is zomevhat similar. A person

f=te
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who 1s less than hali-ilaori must register as & voter in a ge Qeral electorate.
A person who is more than half-Maori must register in a lMzcri electorzte while

a person who is half-leori may choose vhether to register in a pgeneral
electorate or in a HMaori electorate., But in practice again, no check is made
on the ancestry of a person registering as an elector so that, in fact, there
exists and there is commonly exercised, a great and subjective choice in this
matter.

"It iz recognized that 2 defznlulo based on the degree of Hzori blood
is pot perticularly satisfzctory, especially in a society where inter-marriage
betveen races is not only common, bub is rapidly increasing, vwith the resul:
that there are many people who do not know how much HMaoxi unceat*y they have.
This is the reason why there has been & steady practical broadening of the
definition sinece it is possible for an individual to decide for himself whether
he wishes to he considered a MHaori or not,"

.

« The Government has added:

"There is no formal lesel procedure whersby a person who has been considered
‘non-indigenous' may comz to be considered 'indigenous', o1 vice versa. As
indicated, in conterts where the classification is wrelevant, i% is very much
a metier of individual choice as to whether a perscn wishes to be clessed as
a laori or not. It also has to be bowvne in mind that Hev Zealand law is
impersonally worded excent for the relatively few and diminishing mumber of
engctments relevant to Haorig,"

278, The Government hasg fur 1 ori community of
any person identilving himsel? as and o et "penerally
speaking, HMaori are 'inclusive' people and &Ccepb 28 & lleori any person of ilaori
descent who wishes to identify himself with them".

279. The Govermment of Panamz states &

"The criterion adepied Ly the Di
Office of the Centroller-General of +
population is the concept most meners
This criterion is o5 follows:

ectorate ol Staltistics and Censuzs of the
e Hepuhlic for identifying the indigenous
1y used for official purposes in Panamd,

]

re considered indigenous if they live wnder a tribel régime
n regions inhabited prineci 11} oy them, and if they
Gizlect znd preserve ﬁheir 2ditions and customs.'

5
in n?acn" "lLuated
habituslly speak a

i) }-‘

CJ

"This definition excludes indigenous verscns who have emigrated to urban
centres, and disregards the important and growing phenomenon of the
proletarienization of the indigenous inhabitents in the metropolitan avea
(Pznamg and Coldén), the Panama Canal Zone and the bansna- snd colffes-groving

t of

regions in the eastern par the couwntyy.!

280. In gosta Rics, article 1, Uar"“vﬂsh 1y of Act ¥o. 6172 on Indigenous Peoples s, of
16 December 1977, published on 20 Dacer 77, 112/ contains the following
definition: "Indigenous persons sve tnose who constitute etlmic groups dirveccily

-

cescended from the pre-Colowbian civilizationsand retain their own identity".

?
1

112/ La Gacete, Diario Oficisl de la Republica de Costa Rica, 20 December 1977.
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gothered in 1976 duriag the Syecial R apporteur' s

L, i
visit to Gandua there are three groups of F&ulVP onunln in the countryn the first
B2y be designated as status, register angs, the second, as lidtis
and non-gtatus Indiens, the thizd, as
202, Stetus (registered, recple vhe are members of 2
oarﬁ ﬁnd uoTJ certein »ights 1076, rovised din 1951 and

children vse their

whaen thoy

receives hig
non-native

284, Yhen 8 vegistered man
mulber an
ancestry.

'

265, Vhen 2 treaty Indian women merries a non-tres ty man (non-Status Indien, Hétis
2 lo I

or non-native man) sh ses her own Indian status, and so do the children of the
union,

236. Métis and non-Status Indians, are nztive people who ifenti"; as Indians but

are not 10La11v recoznized as such, This group is composed of two distinct vortions:
the ¥étis or hali-breeds, on the one part, and the non-status Indians on the other.
(a) Métis and half-brezds. Frior to Confederation the census recorded these groups
as Métis (Prench-TIndian), uCOLtTSh—Lﬂdla Irigh-Indign and English-Todisn Half-
breeds. Today, all of thes idtis never hed status (as
registered Indians). lomt it. (b) Hon-Siztus
Indians =2 e of something theiy parents

lost Indizn status. They
may heve relinguished (boicrm 1960), to own land
or te conduet businesses off il serves; they may nave lost it, simnly through
failure o registex.

287, Hotwithstanding the GbO”” nuted distinctions, the use of Hétis or non-Status
Indians seens to be subject to resionsl preferences.
288, Hétis and non-Stztus Indians differ fronm regisgtered Indlans in their access to
services since the Tederal Government claims to have no official responsibiliisy
for their well-being, in snite of the fmct that many treaties included nrovisions
Tor half-breed 9ronl-. Consequently, 1iétis and non-Giatus Indians sro dependent, for
considerstion of their special necds, on the attitudes of the provinces ov
territories where they reside,
289. The Inuits eve mative people livin ng above the tree line and across the sweep of
the Arvcitic, Owell commmities are spread throughout this vast region and great
distences hetween then meles commmicetion extremely difficuvlt, There are among
them, five culitural grounings and two basic tanguages with many dialects, (The Cree
Indian word "Bskimo" meaning '"Boter of rew flssh! has bean officielly rejected by
them vho wish to be called by traditionel temn for themselves, "Inuits!,
mesning "the people®.
290. In texrms of the information trancmitted by the Government in this comnection,
there seems indeed {0 exist an esgentially tripartite definition on the hasis of
Indians and Dskimos, Mwith severol (emsentially adminictrative) classifications of

7

Indians whose situwations differ from one another, There ave what are called Status
or Registered Indians; there are Bskinoo; and thers are also non-Status Indians
and Métis".

[41]
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291, People with Ind gment of the indigsnous ponulstion,
and not necessarily raction, but they are the pariicular
responsibility of the nada. ond sn Indian fct existis
specifically to prot ggisterad Indians covered by the Indiazn
Act constitute less zopls in Caneda wvho have @ cleim to he
degcendants of the p £ othe gowntyry, The cuesition of
Jurisdiction betweon vermmenis wa o it

lorth America Lot of ]

and lands reserved I

and t

er of areas su

vhile status Indians
7 x]

252, To fecilitate
Covernment established
m

entitled to e regist
called the Indien Regd

293, As communicated

sonsiderad (by an Indian land _ >

enjoy the lands belonging to th arious tribes and bands the Indi T Canada,
or o member of & hand i or have

VETNOT~1n-
wlants in

95. Obviously, 2 person can be "registersd" whether or not i
signed a trealy, and vheiher cor not he lives on a reserve (thoush in this latter
a e ]

i~ fdd
certain beneficial provisions of the Lot ars lost).

o

290, The Status Indians are nmembers of bsonds who hold in common certein reserve lands
generally by virtue of written treaties, though trezties vere not simmed in all

s D lene eserves; of the
spproximately 258,000 Stotus Indians, 166,000 live on reserves,; end about 24,000 on

m

297. There ave about 560 separete Indian communities o1 bands, which (vith the
axcention o in n Lo oox 5 ocC i d noxthern ;e&ioLf) are

more than 500 square

maintzined by the
evelonment.
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300. lien-Status, Hon-Registered Indians, Hétis or "Half-Breeds': The Government
states thet identificetion of mempers of bthe NON-Staius native groups is not fixed
in law vut includes such factors as the percentage of Indian hlood, acceptance by

the Indian community, or the following of & traditional manner of living, Indiang
of mixed blood are frequently called lidtis. The term "hali-breed" iz also applied
to Indiens of mixed blood, hut has become pejorative in nature.

30L. Bxcluded from coversge by the Indian At are those ""ho have (in the past)
recelved or have been allth:d half-breed lands or money scrip", and those vho have
chosen to "enfranchise" (z process by which an Indian gives up Doth the benefits
and burdens of the Indian Loty it has nothing to do with voting nravmlegcs, which
are availeble to 2ll Indisns within or without the Jurisdiction of the Indian Act),
giving up specizl legal status zs Indians, and joining the Cenadian community at
large, Any adwit Indian may, upor 1 application, be "enfranchissd!,

J02. in Indian woman who marries o person who is not an Indian must give up her

Indian status (though white women mar rying Indian men are added to the »olls as
versons having Indian status),

303. The losz of Indian status by marriage in the c se¢ ol Indian women hes been
‘challenged before the courts in Canada, Two cases af b cen discussed in
paragraphs 349 and 350 under the he adlna "Chenges in status Trom indigenous to
non-~indigencus' because of their specific relevance io bh at azpect, '

304, Inudts: Aocordxpv t

Indian Act to en Indian does not include any person of the race of aborigines
commonly referred to zs B

N
©

be called) are still ho palLvndlgr regponsibility of the Federal Governmment, by
virtue of Section 91 (24) of the British Nor:ih ’Werzca Agt which gives the Federal
Government legislative jurizdiction over "India ﬂﬂﬁ Lands reserved for Indians';
end 1t has been held by the Suprems Court (Re Es 10s/1939/5.C.R,104) that Bskimos
are "Indians" within the meaning of thet Section.

305. The Bslkime groun of aborigines is sowevhat more diniin
isolation. ”he Dsldmo call themselves ‘Inuit', 1 meaning 'pe
precise definition of an Dsitimo; ostatus is cenerally deteru
Zroup as an Lsk_ﬂo.

isliimos'',  However, the Lﬁﬁvmuu (or Imuit, as they prefer to

o inform aulOﬂ provided by the Government "e reference in the

306, Indians and Bolinos are considered to be Cansdisn citizens and British subjects,
a

according to an amendment to the Canadian Citi szed in 1956,

{'}
5
&)
AN
)
™
b
-
iy
[
3

207, hccording to the infermetion gathered in this respect in the United Sta
the Special Rapportex“;ﬁ visit to that country in 1976, 2 three-groun classi
&lsoc seems to obtain the although it is no ' i on formal lines
Canada, end is cuite 4i i

ct
¢t}
4]
ci
o3
it}
[
fut}
[
Gl =
Ve
[l

0]
[=¥

7
ifferent from it.

DOJ. The fect thet lhere ic some degree of formal official recognition of this
rtite classification has been showm, for example, in the cowmpositicon of the

icy Leviev Commission in which - apart Trom the Congressional membership,
thmrm are three reprecentatives of "recognized Indians', one representative of the
"non-recognized Indians" and one of the "urbvan Indiang",
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ceneral Tezal (législative or Ju 'cial) defini'ion of an "Indian",

309, There is no g i

For specific purposec therc sre, however, very numercous legislative or judicial
determinations of who ic an indigencus person, depending on the pariicular
circumstance

3 ce wiless it carries with
perszon must have heen

511, 'Pederally Recognized Indians" entitled o BT services, are persons who meet
he following requirements: :

estricted land wunder the

H
W
[©)
jar
<
m
(e

o

—

O
H
ot

H
[
-

o]
3
]

(a) live on or near =
Jurisdiction of the Bureoun);

olt, by Treaty or

() have membership in a pend or groun of Indians Ll
ment (membershin

tribe,
othervise, has been recomized as such by cﬁo “@ﬁovﬁl Gover-
requirements are laid doun by eact

b
o
-
J
e
3
w
C;
1..
pu
{.‘l:
9]
e
Ca
[
o
o
'
—t

() for sétme vurnp

Dozco, e of one-quarier or more Indian descent {for nembershin
in ceriain tribes; a higher degrse of Indien ancestry of up to one- alf may be
required), In gener315 having at least one perent who is a2 member of the tribe is
the requirement for membership in op sharing in the assets of the tribe; for
glglblemonb to federal services available onty to "Indians", the requiremeXi is thet
this tribe be federally recomized,

and Eskincs of Alaska are
To becomez a member of an
id dowm by the village.

313. Contrary te the prectice folleowed in Canada, neither status as 2 {ederally
recognized Indian nor entitlemont to Dureau of Indian Affairs services are acouived
or lost on the bosis of marriage slone,

L4, hon~hecomﬂlaou Indians are nersons of native anceg try who may belong to a tribe,
band o1 groun, 114/ but who 4o 10t enjoy federal recognition as such becslse:

T i )2 fovmalﬁj qualified
2en recognized by the Federal
teps to prove this;

(a) Llthough the trive, bend or svoun of |
to be an enro}Wea member has by treaty or otheruise b
Government, this verson has not teken the necessary 1

%/ The Ted rementa fa s - : - -
113 the reguirementcs £ Jeing considared as an Indien for census nurnoses
2 : : N DrTY
<

1y adopted by a recognized tribe,
i It is not clear vhether

' o an ”non~Indian“p
& westing
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(b) the tribe, bend or group to which they belong hes nover obtained 115
recognitio on by treaty or otherwise from the Pederal Governmeni:

(c) the tribe, band or growp to which they beleng, . hes in
lost Federal Covernment recognition,

=

515, These ' oer ens gare not i
eligible for 211 genersl fodera
theix local serviges mrovided [

Linivs merviees

i e
"] 2 b0 evers 0 and © hoav 1
ol O SVET ,f:)l a1 Lo nave gl

TTE T T o et o e s Lo . : :

Jlo;.ﬁzman Indians are versonc wha have left the reservation, trust or resiricted

1and arez and heve established themselves in the eitios or urber centras. The

Federal Government discleims any responsibility fovr them az "Indians", az they do
azel ;

not gualify any more az such under the terms

7 T anl 114 oo e { [aTeh ot T

217. Urban Indians, 2z non-recognized Indians, are not entitled to Burcau of Indian
PR . A P z PN B

Affairs Services, and ave eligible for 211 z 2L federsl wrogramses availlable to

other vwrben dwellers end have 51l their local seivices nrovided Tow

and locality vheve they live,

318, Commenting on the essentially lesel or guasi-legel noture of delinition ao
1n§1§enowm or as non-indigenous in the Tnited Sintes, & non-govermmsntal
mlication containg the folloving statemeont:

"The
genersl
there sre my
1n01501

Inu&gonouu

lﬂr@er group to hhlbﬂ 5 :
zlthongh they were eniitled to bhe inel:
claim, these grouwns end their membars
nut not before,
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"The United States has ademently resisted efforts to increase or exiend ‘
the vast majority of benefits that it speaks so proudly of providing, Indians
must continually lobby and litigate to insure even a minimal level of
govermmental assistance, The sine gue non for receiving even the minimal
benefits is federal recognition of an Tﬁdl'“ﬁﬂﬂs stetue for the individual or
the community and often timez both. ice this recognition is condition
vrecedent for benefits, y by failing to recognize the
status of a group, deny cvite“iﬂ by which the status
is conferred is of such icious na bure that it is impossible
to determine riles for decisi
of individuals ave in contoct w
This is a2 resuit of sowme of the
quaestion., For exampls, moct of
not recognised, their pover and
that vere ﬁvb*cct to
the mis
ie also

-

= 34

b3

the more tenuous iS-uhE status.
accwtturation discuased in
Indizn tribes of the east coast are
jieSTTﬂ” with the land. Tribes

he eaVFy Califernians and

15
150 s =0 bna

g t rTecognition’
Dean.” 117/

3

iy

a

Iupendenu on a tribe!

The same publication contai
" indigenous peoples in the

1 recognition of an Indian
tvibal governments;

zad tribe generslly
The United States

«se the basic fact
United States [is ]
tvihe iron federa

<.‘.1’l l.’l

denies benefits o

o

the 1
law is nvooﬂal
pronags e 'revizion!
Tay which va s ovaprcu in
Lreatize

administy

(]
]

a0
!

=S
D
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~

m
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vl

be

"Three

recognition of ¢Lé
ﬂoc LOT renovw* 2

rr

American Indisn

dagic policy nroblems sh
relevance Lo the obvious

;“-_Coalu O_L
n txibe

wld hs

=1

Hewslettex, loc.cit.,

Ibid.; po. 1-3.

-

n

By

e

ve been discussed because of
(7) th Drooleﬂ of fTede
& Indian Civil Rights
.nd voting guestions from tribal control;

roed expatriciion.”

+ e

ation being recogn
1 unhelpful discuss'
iculaf individual., Th
ining pility for

ionn of those

eligi

he basis for
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their
non-
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322,

Goes not mean that

wiits of government

assumption that no

general =ligibilit
323. In order Lo give 2 move wre and
applied generally for deierminin America,
it is ugeful to renroduce hers t the
purposes oi the nresent study.
for basic Bureen of Indian Affai
Governmen ts & number of orit

L

21T Ll

Iy

urxoe, or, 1 21
menbersiin recuirements 1“12

needed variss with the trihe

amount of Tud

t2 a5 mich as & helf,
324, In an official vevori it ha:

"American Indian
grouns. However, it
"dor1uan Enﬂlan° sole
Sroun, v

orders, and Te
status and trust
and the Uniteﬂ 34
mder both Prin
nationsl minoxi
equal rights a

119/ Tulfilliing our wromises: the United States and the Helsinld Tinal J
L Status Report, Compiled and edited L the SLALE ol the Ccr*x.a-on on oecurlty and
Co~0 sration in Durope, uash ington, D.C., Iovember 1972, np. 148 .149,
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J. Change in siatus from indigepous tc non-indigenous

.\J

5. Persons who have been congidered as 'indigenous” may come to te considered as
won~ind

n~indigenous' in many countries and under different circums tances

o

326, In this respect, basic pOL7C es of assimilation and integrati

embraced for a long *ime by meny States., Regardless of their ofﬁ'c

policies were based on the pestulation of the supe riority or prefera 3

prevailing "nationsl culture” over the indigenous cultuwal, scocial epl legal custcoms
)

and ingtitutions and counted on phenomena of acculturaticn to bring the indigenous
populations into the mainsiream of the nationzl soclety in a cultural, social, eccnomic
and political sense. Seversl politicel and administrative actions heve also favoured
cr accelerated these processes in the vast as vart of an over-all policy direcied towaxrd
these ends of assimilation integration. Overt reaction by the indigerous populations
to these policies is almost totally absent [rom the information available to the '
Specizl Repporteur, ot a%emcrts availeble to h m in %

re

i this conpection will be included
t be differenf and to keep their ethnic
Tiein i ; 3 this in terms

E
in this chepter, Only recenily has the ri g
an

oy ~

specificity been accordsd in some form ov
that are fzr from clear,

327, In this commection the Chepter IZ desling with Fundamental Policy centains
information regarding some aspects of these cuesiions. The present chapier contains
strictly with formal chenges from 1”&3genoue to

available information dealing st
non-indigenous, which is extremely scanty and [ragmentary,
728, In Indonesia a person who has been considered as a member of an isolated community
or of & pre-village msy come to be considered as & member of Indonesian scciety or of
a village by conversion to Christisnity or Islam,; by atd alnmavt of minimal literecy
and by the extent to which the person's economic “bLlVlb es are capable of producing

A

accepbable levels of cash surplus., This is purely & dg facto comsideration to be
assessed in each case. There is no legislative considersticu.

s ey
ila svaves:

329, The Government of fusire

i‘.

"It is possible thatl some mCup7e might cease to ident iy aw shoriginal
or Islander, but it is unlikely and we do not know of any case

wng! person may come o
convenisnce or hecause his
tz he continues to retain

330, The Governmént of Cozmta Rica states thet "an 'indige
congider himself "non-indigenous" purely for ¥
environmant forces him to do so, but in his heart o
his own ddentity.

Tt is the children of ‘'indigencus' men with ‘npon~indigenous’ women or v
who occupy the middle ground, identifying with one or the other, according t
environment"

: "the persons vhe are engaged in one of the processes ol
definitive change described in the preceding paragraph do not represent a problem
in our environment., In other words, there are no resiriciions in either direction,
with the possible exceplion of social pressure by the dominant group or national
society prior to the incorporaiion cf such a person into that enviromment, Howevex,
that is a2 purely personal provlem', o

The Goverrment adds
lescori
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331, Tt has been reported that in Colembia, "Indians

n.—u

ho are integraied into the sub-

proietariat by becoming ranch hands" zre considered as "having cezsed to be Indians”,

332, The Government of Mexico says that “In view of the foregoing.replieg; it may De
said that (a) in the lemal sphere, this rassage from one status to the other does not
exist; (b) in the social sphere, indigenous people, =25 = marginzl groun, take nart,
with other ﬂrouns in a egipilar vositicn, in the sirugzgle +o 1mprove their living
conditions; {c¢) in the cultural svhere, athnic identity is the result of specific

i rzon @

fon
41
H
{D
By
2
H
o
—
v
[=
He]
lo]

higtorical processeu, and
he conaidered "indigenous'.

As stated earlier; these criteria of differe
of individusl and socizl rights, bat rather to
their communication and standard of living thiroug

¢l
at all 1eve1u :nd respact for their owm culerai

|J

ontinued to evolve from 1
t day. They are changing
1 received cultural
eater sharing in .
ethnic idenii f”a

"Furthermore, eihnic groups in Hexi
period of Mescamerican civilizets toe T

zocieties, like zl1l sccietiss
lnlluences9 and for 150 ¥ ;
national sentiments and ldentiiy

333, In Finland any person is considered az 2 memper of & pariicular minority group o
the basls of his expresszed will in comneciion with the officizl cenuih. The informat
concerning verions languege groups is used only for statistical purposes. Ho rights
or obligations of the people concerned are involved znd, consecuently, the expressed
will of the person in an official census does not produce zuny effects on his sistus,

%
comaidered "nen-indigenous" could

334 . The Government o£ Horway sta cuntry each psrson cencerned is fres

"to decide as an individual wheth be recorded as a Lapp” and that

this expression of will shall be o ted., The Governmenti zdds, nevertheles
that for certain sectors of socia 1¢ not be decisive since "some peonle
no doubt, would decide on the basi whgther or not the individual in cuegtion

is to be clessified 25 2 Lanp 0. 4 calo nse often used today is '"Once a Lonp
always a Lepp'.

33%. In Swedsn, according teo informetion received from the Government "since no

important legal comsecuences sre avttached te the fact of belonging o =2 minority growp,

the questions in thiz ... [ ﬂﬂmcm] are hardly relevant in Sveden”,
ical Gdistineti

eenland the statist
hanged. On the
a'l

course, not be ¢
a gg to gzo from origin
status, Take as an examnle a persoL who wLen he wae first employed hy
nad non-original status beceause of Ais domicile outeide Greenland., I,
in Creenland without public-sscior 1lo*menu, he reappliies for public-se
employment while deomiciied in Greenland hig gtetus will become that of

%3¢, The Govermment of Denmerk hes stated that in C
"between persons borm 1w or out of Greenlanﬂ can, o
other hand, it is not unusual

iy
o
X

i-!)
.

- the public sec

ekl orlginal“.

337, In Malaysia the Aboriginal
if an Abowdgine continues to ol
end continues to speal on 2borigi

}\_/

(®)
bo 1

?
ginal cugioms
i be deemed Lo

have cepged

f'c1 2 period
ct

on

©o non-original

tor

provides that
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to be an Aborigine, even iI he has been converted io any non-aboriginal religion, or,
for any other reason, has ceased te adhere to aboriginzl beliefs (Section 3(2)). It
follows then, a contrario, that an Aborigine who for any resson ceases to adhere 1o
aboriginal beliefs and ceases io follow aboriginal customs and ways of 1ife, and does
not gpeak an aboriginal language any more, shall be desmed to have ceased %o be an
Aborigine,

-

8. The Government of Wew Zealand has sizated that v there ig ne formal l@{:{c’.l E)I‘OG@C?.UJL‘G
5] !

vhereby a person who hac been considered indigenous' may come to be considered a
'non-indigenous'. In contexts vhere the clessification is relevant, it is very much
matter of individual cheice as to whether a pers i

on wishes tc be classed as a Moori or
not. 1t also has to be borne in mind that New Zealand law iz impersonally worded except
for the relatively few and diminishing nlmber o? enaciments relevant to Maoris®,

}.J
3]

339, 45 regerds changs of status in India an suthor has written:

"Much confusion hes arisen in recent yeszrs dus to the rather indiscriminste
use of the two words, tribe and caste, which are the speciazl festures of the
social organization of India. These words hazve been used by many &5 =)YHONYHOUS
and therefore many tribes have been described as castes while 2 number of castes
have received tribel designation.

"The minimum definition of o tribe as suggested by W.J, Perry "is a group
speaking a common dialect and irvhebiting a common territory", The definition
that we find in current Titerhtu“n on the subject iz that given in the
Tmperial Gazetite and may be steted thus: a tribe is 2 collection of families
bearing a common name, speaLLHb a common dialect, occupyipg or proiessing to
oscupy a common territomy and is not usually endegsmous, though originally it
might have been so. & caste in i%s simple sense is also o collection of femilies
bearing & common name, occupying or profe ssing o occupy = common territory and
very often speaking *the come dislect; though it is always endogamous, When the
same caste id found in two geogrephical sreas, speaking differsut dizlects, there

is no sccial relationshiy betvesn them end no intermerriage iakes place, so that
the groups mey be talken as distinet castes though with the seme appelletion.

"From very eerly times, there has heen a2 gradusl and insgensible change from
tribe to caste and many are the processes of conversion from tribe to caste, The
lover castes of today, most of them had a tribal origin, Risley describes four
processes by vhﬁch u”“ﬂSfurﬂuLiOB of tribes into castes is effected. The
processes may be stated thme: (1) The leading men of an aboriginel tribe, having
gomehow got on in ﬁLe world and become independent landed proprietors, manage
to enrol themselves in one of the more distinguished castes., They usually set up
a8 Rajputs, their first step being to start a Brahmin priest who invents for them
a pedigree hitheric unknowm, {2) A rmumbher of eborigives embrace the tenets of a
Hindu religious sect, losing thercby their tribal neme. (3) & whole tribe of
aborigines or a large section of a iribe enrol themselves in the ranks of Hﬂndulhm,
under the siyle of = new caste which though claiming an origin of remote antiguity
iz readily distinguishable by ite name. (4) 4 whole tribe of aborigines or a
section thereof, become gradually converted to Hinduism without abandoning their
tribal designation, To these four processes may be added a £ifth in which an
individual member of an aboriginal or cemi-oboriginal tribe adopts a swrneme and
gotra of a periicular CZSuer manages to enrol himsell =s o member of that
particular caou eesMe 120

120/ D.H, Majumdar, Races and Cultures of India. Bombay, Calcuita, Iiow Delhi,
Madres, 1958, pp.355-358.
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as "Indian" the indigenous
zation and had adopted the custous,
epguistadores (such as the cholos

340, In Penama, the 1940 census did not consider
inhabitants who had abandeoned their tribal organ

’1
language and religion of the desce zlﬁnﬁu of the ¢

of Coclé and Veraguas who speak Spanish and practice the Catholic religion).

341, The criterion adopted by the Directorate of Statistics and Census "excludes
indigenous persons who have emigrated to urban centres, and disregards the important
and growing phenomenon of the proletarianization of 1ndi;eﬁoua inhabitants”.

%42, It has been stated above that in Guyana, by oparation of the dsfinition
contained in ths Amerindian Crdinance, mixed imerindians must b residing in an
Amerindian area or community living %} 1life of an Amerindian, in order for them to
be censidersd fmerindians. It follows then, s contrario, that when mived Amerindians
ars not residing in such areas or communities living the life of Amerindians, they
would not be congidered as Amerindians The Commissionar of Interior decides in
cases of doubt.

343, The Government has commnicatad that:
"Emphesis is on the assimilation of the indigenous peoples into the rasi
the population”.
S44. The Government has further stated: "... no gimnificent problems arise in
defining persons undergoing change from indigenous to non-indigenous".

345, It would appear, however, that legal entitlement fo "the privileges of an
Amerindian® depends, logically, on a person being considered as an Amerindian, It
would also appear that in some cases pevsons whe have been considered to be
tmerindiens up to e certain moment mey cease fo be so considered and consequently
loge their privileges as Amerindians. This would happen, for exampls, by
discontinuing residence i ommunity living the life of an
Amerindian”, or for an Amerin: TOT - ing or living as the reputed wife
19 = i ive or the cohabitation with the

546, It should be borme in mind in this comnection that, according to iniormation
furnished by the Government "if any question arises at any time as to whether any
person is an Amerindian, the onus of proof shall rest on suck pexson' 121/ and that
definition as an Jnerlndlan, with ite legel consequences described above depends, in
the case of descendants of 211 fmerindiens, on his or her dstermination as a persen
Mg whow in the opinion of the Commissioner of Interior the provision of the
Ordinances would apply™. ;gg/

347, Breluded from coverags by the Indian &ct in Canada are those "who have (in the
past) received or have been allotied half-breed lands or money scrip', and those who
have chosen to "enfranchise" (a process by which zn Indian gives up both the benefits
zrl burdens of the Indian Acit; 1t has nothing to do with votlnt privileges, which
are svailable to all Indians within or without the JuTlSﬂlCtlon of the Indian ACT),
giving up special legal status as Indians, and joining the Canadian commnity at
large. Any adult Tndian may, upon epplication, be "enfranchised”, 123/

21/ See the last paragraph of the legal definition quoted in para. 274 above.
122/ See subparsgraph (b)) in the first pavagraph of the lsgal definition quoted
in para. 274 abave,

12%/ The content of this paragraph has also been cuoted in para. 301 above.

Jnd
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Indian must give up her

348, 4in Indian woman who marries a person who is not an
are added to the rolls as

i
Indian status (thoug white women marrying Indizn men
persons ha ring Indian status). 124/

a.

349, There was a case on appeel before the Supreme Court of Canada {the Lavell case)

in which this situation was challenged as being contrary o the Canadian Biil ol Rights.

The five to four fdecision %o maintain the sitatus gue will repain a controversial ome,

not least of all because this ig the mzjor cqwse of this enfranchisemen®, (There were
652 persons declared enfra mcLis ed between 1 April 1970 and 31 March 1972. OFf thoso,

37 applied for enfranchisement, and €15 resulued from marriages of Indian vomen to

non-Indians). -

35C. 4 similar case (the Lovelace cass) was brought before the Human Righis Committee
for its views under article 5-(4) of the Opiional @rOuocol to the Internztionzl Covenant
on Civil and Political Rights. The facts of the cese (Communication Wo. R. &/ '24) showed
"that Sandra Lovelace hag heen denied the le ighz to reside on the Tobigue Hssexve.
On 30 July 1981 the Committee adopted the v + there had been "a breach by Canada
of Article 27 of the Covenant'. & member of the Committee expressed his individual

view that in the case "articles 2 (paregraph 1), 3, 23 (paragraphs 1 and 4) and

26 of +he Covenent" had alsc been breached "for some of the provisions of the Indian
et are discriminatory particularly as between men and women'. In the course of the
case, statistics furnished by Canada showed ihat from 1965 to 1978 on an average

510 Indian women married non-Indizn men szch year, Harriages between Indian women and
Indian men of the same band during that periocd were 590 cn the average each year. -
Batween Indizsn women and Indizn men of a different band, 422 on ithe average each year,
and between Indian men snd non-Indian women, 448 on the average each year, ;23

351, On special aspects of these processes of change the Government stated that:

“Contrary to the system [ollowed in Canada, sn Indien woman who ig gligible
for Bureau of Indisn Affairs services becuu“e SL iz an enrclled member of a tribe
with 2 Federal releticnship vho marries o non-Indian does not lose her right to

special services available o her becausJ of her Indian descent."

352, A non-governmental orgenization stzizs in this respect that historicolly the
United Staies has used a number of methods io change the status of indigenous people

to that of non~indigenous:

"S3ince these ;w“ " chenge ore legal in natuve, the process T
gstatus to ancother i . it has been used almosi exclus 1
to make 1nd1genou '

Tom One
vely

"The moet blatant method of status changs has been through leoc
recognition. The United Ziates simply IQIUQCJ to racognizeée a ‘ﬁoup o} »
s being indigenous, This can be done in a number of ways., In the case of
Haweii or certain Indizn tribes; the United 5'9?@5 fziled to refuse to maks

5

initizl recognition vhus depriv1nﬂ the groups of any status, m‘ls speeds the
loss of lend and culture, and increases the ultimate goal of acculturation,

124/ The content of this parsgraph has also been cuoted in para 302 above.
125/ Report of the Human Righis Committee on its Eleventh, Twelfth and

Thirteenth sessions. O“ficiul Records of the Cenerzl dssembly, Thirty-sixth Sesailon,
Supplement o, 40 (4/3&/40), Commwmication Mo, R.6/24, ammex XVIIL, pp. 166-167.
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"hozecond methed is to withdrew Fe gcognition from groups. This can
be done by legislative act as GVLd@nce Termination Acts of the 1950w,
These icts specifically withdrew TFederal ognition from named Indian dribes.
ne of the tribes terminated in this me the Menominee, after difficuli
antd expensive lobbying in Congress, had indigenou: status resioread
Unforfunately, the same rs fuu“azion i sensidered for the other tribes
similarly treated”, 126/

353, On the gquestion to whether a nerson who has beenh considered as Pindigenous®

as
ra and vice versa., The i

SOUTCE, _1. :.?.f'i
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following sxiract
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far more uhxl
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imerican Indians. Thisz
TUnited States to turn
immigrants,
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354, Concerning
the imerican Indizn Law Hewsletter

taking its langd base; it forced
of whites. Too cften the land
allotment, was of insufficient size or
The residue of the policy todey insure
either go unused or sre leased by Indians
large tracts of land at attractive prices
and the collusicon of the Bureauw of Indian J

acrea of Indian land
in Indiam control
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owing information: 128,

"agsimilation is welevent to th
those indigenous peonles who can etermined to b
considered indigencus and thus the treatment will bb ubject to lesz intermat
supervision, nd u1eerSi 111l be in accordance with o different cet of
standards which doez nei into acaoup their cultural and other group righte,
Little attempt ia macde in nationa 5 generally to explore the subtleties
the distinction hetween econcmic agsistance which desimed
to aid indigenous ‘better' 1ife (however that may h
defined) and stance which is deszimed to deztxoy
indigenous culture, identity, i self-reliance and bring about & "ifinal
solution' to the problems of 1hlmhenou¢ populations by merely submerging them
into the general pomulation, usually the bottom of that population socially
and economically,!

section on rition, of course, in that
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126/ lmerican Indian Law Hewsletier, loc. ¢il. pp.3-b
127/ Ibid,
128,": Ibid.g PH. 9-10

ing from one category io the other

i

?

milated will be no longer
donal



E/CNn4/Sub.2/l982f2/édd,6
page b4

z

%57, Persons who have been considered
indigencous under cerialin 01rcumatances

55.

policies

"Pelix Cohen, in his unexpurgated Hanﬂbook , propounds
a theory of the ‘right of exp atriction” as a poll the same
sense thet the determination of membership cen he sal right
of societies, Cohen that the i axpet ety is
or should bhe = universal vight of individuale. T puletsl
finds support in the United ﬁatioma Declaration identifies
as ‘an underlying policy of the government of the tely 1

atio dis

maike life on an Indisn
he forced to expatrial
1% cannot be doubted th
international standards,

Y1t can be readily seen @ the United States
gven if unconsciocusly. The n 1 ol ofidea only & recenu
example, There, the development of ervations was virtually abandoned
ag a policy zoel and greal emphasis +.

into the urban centres of the Unitc
policy and the sncrmous human mis

In this connection, the Government

more than
by the Unit
years',

) , - . - . . i o . 129/
The imerican Indian Lew Hewzletter hes alse included the following information ==

"It iz ormch federal budgetary items which ave

to obiain approvel
1

lesigned to encoura milation and of Indiens than it is to obiain
approvel of ilems vlich will encouxngc . -@rvation resources and
1he amelicration conditions ﬂL tL'“‘uﬂﬂ comparative
study over the years being conducied the Fatiow gress ol Americen Indians
reveals & conwistent patiern of i 1l development
of western resources both on and ] metots] and federal refupal -~ both
by Congress and by the Office of i¥ ' or aid in
the & vmlopﬂﬂuu of Ind control, zepite sincere policy
promiges to the con -ﬂentaﬁion policy is &1l .,;<;ly in the
hands of cofficizals the proem the istrations,”

¥, (Chence in siztus Ifrom non-indigencus o indigencus

come to be considsred as
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358, In this respect, the lustralizn Government has stated:
" inal or Islsnder descent could as
Aboriginel or Tslander ﬂieﬂb1bw, would be of no interest to t-e
Govermment uniess such a perscn sought special Govermment beneiits, wh
would be necessary to incuire inte the claim, and pessibly o dest community
acceptance',

eve i pETson who is net of

[ny
(D
4
=

359, It seems clear thet at least the same vould apply in the case of a perscn who
is of aboriginal descent but who had net chosen to identify as such, should he choose
to be considered as an Aborigine., In this case no other condiiions would be regquired,

360, The
"The main preblem in defining vhich persons are descended from members of
indigenous grouns is vhether or not such ancestry makes thewm eligible fow
Federal (Central Government) services., Only certain indigenous groups have 2
treaty or other relationship with the Federal Government which makes their
membership eligible for special servicesz., 411 other descendants of indigencus
peoples are eligivle for o1l generel Federal programg cvellsble to any person -
in the general povulation regardless of race and have zll their local services
provided by the Stave and lccality in which they live’,

Vi
Lol

0

[

"Thousands of peopie in the Unﬂtco States have some degree ¢
Generally, unlesz an individusl has one parent who is 1ega
t0o membership in s Federalliy-recogni n tribe he cannot ,uali“y for
membership or for Federal services solely e Indians, o

: however, an individval

("‘

the assets of an Indien tribe, Sometime th InGian
blood who may he Qualified B0 be onoeny N i

d member of & specific tmibe may not
3

have taken the necessary stens o prove &, I end when he or she takes the
ipitiative to prove his or her eligibil {for membership and becomes an enrolled
member of zn fmerican Indian tribve with gfizral relationship, he or she becomes

entitled to specizl sorvices

361. ifccording to information provided by the Government, 'a nonuTqu ;
person adopted into an indigenous groun is not enititled to participate

progrems that ars.designed for indizencustigroups”,

362, On the contrary, adoption by an indigencus community seems to be at the basis
of certain ceses of change of status from non~indigenous o indigsnous in certain
systems.,

365, Thus, for iusitance, in Helaysia, the iboriginal Peoples Ordinence, in bection 3
(1) (b), provides Tor the case of a person who has been, and would continue to b,
considered non-aboriginal btut hes o t congider Lhoriginal beéczuse of
the concurrence of certain specifie n ion whan an infant by
shorigines; (b) up~bringing as an ibo j“’ o (e SRR - spaaking Jburwt_ngl
language; (d) nabitually following aborigd W ¢ i custome and beliefls, and
(e) veing a member of sn aboriginal

364, In Canada, as has been stated, vhite women who merry Indian men are entered om
the Indian Register and acouire Indisn status,
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365, It would =ppear that in Guysna persons having ceased to be legally considered
Amerindians and conseguently; =z net beiung eniitled to the rc1e ravt vrivileges, mey
return to enjoy the corresnond ding

6
come again to be considered as anerindisns and t
privileges, Thisg would bc he case of an imerindizn woman, alter the death of hexr
non~fmerindian husband or after having discontinued cohsbitation with her de Tacio

husband, etic,

T
aft

366, The Hew Zezland Govermment sﬁaﬁev that “ﬁhexe iz no Tormel legal procedure vhereby
a person who has been considered 'novn—indigsnous' may come o bc CONS d red tindigenous’'
v_t *
e

3

or vice versa, 48 Indicated, in contexts where
very much a matier of individual cheice az to W

2 ¥eori or not. It also has o be borne in mind
worded except for the relgtively few and dimini

mpndity of h} person

368, It iz clear, then, 2 parson covered, by the asbove
statement, vhich regquires that the pe lescant',

1949 wepont by 3 ot Lapp Commiitee reading
tongue ﬂnd/or re;ards himsell as a Lapp 1s

dad ihmu in Ferway o person who has not

1r

ay

the definition adopted
"inyone who pospesses L;pmlan ag
coneidered to be a Lapp”

2 4
previously rcgwraed himg elf R 1o regard himself oz 2 Lepp, and

therefore, come to be considered iz unclear whether n person not having
Lappish ancestry could se procee Jnﬂmu thet, for certain seciors of social
opinion, & person with Lapp ance: always he cordence with the

4
above-mentioned catch phrase V"On alvays 2
A70,. The Uesta Ricen Governme
comas to be 3

371, On the other hang, an indiqenoua
non-indigenous,; 235 & weault
vult who, basically, hins not
indigenous by virtue oi
which mway be described a8 o
o groups who had logt %hat

-
SN
V. may
E"ﬁs; sting 2 | 32 Al cases

as a comment on the

“Cﬂor@inﬂ to the T
Covernment of that country states
i

572, Thu

9
SWHIary o f

that "in 1hd far az he retains it in his
heart of hea cguse of the pressures or
olrnunsxtnce for z person who hag ceonsidered himselfl

ofF h 3 GnJerﬂmerL,
g subjectively ioses

lizenous staius, a8 in the case of soma

130/ Information furnished Ty in this respect has been cucted in
el J I i)
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students or [persons engaged) in entreprencurial activities who do not wish to feel
inferior, beceuse of o wrong undersianding of the term indigenous in that enviropment.

7 £ TR
This change is not always Tinal, beczuse there are coses "of indigenous groups which
have become acculiurated but J”C an becoming awvare of the value of their own origine,
demand to be considered ez indigenous groups; under the rights established in the
exipting laws, even though previoucly they wrsferred I i< ~indigencus'",
%73, In ite information; the Mexican Gevernment Coez not seem to envisage the
possibility of a return to, or vecovery of, indigenous statusz, or zny cther such
possibilities when it ziates that in lexico "ellmic identity is the result of speciflic
historical processes, and therefore no person whe is considered 0 U 'bommlnulwenﬂu;’
couldé be corglﬂcre indigencus’,
574. ITn Sweden, according 1 ed from the Government, Yszince no
important legal conseguences & & T helonging to e minority group,
the guesticus in cee [; .
L. Hegistretion and certification

275, Uounixriezs

certificate from t
views of the Insitis
378, In ”uyana, the Govermment otates
regigtration of Amerindiznc®, givins no
379, In the Ph*1ﬁ®ﬂiﬂcm son's {orn s ad bl
of the pertinent regu i, the Commissic i one ¢‘J u+i
formal certification Fhal 2 merson iz o member of & pationel culbtural minority.
individusi in o culturel minority
ion or Hotionzal Integreiion which
formal ceril parson’s formelly crwresmed
vli? and submission T lawz defining Lty groups
are used ag oriteria for the o *=*=“13,“_c tions®,
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381. Registraiion is very imporiant in Canada, a2z upon being inscribed on the

Indizn Register persons acguire Indian status as Siatus or Registered Indians. This
is a key aspect of the legal definition ¢uoted above which reguires, either "being
registered” as an Indian, or "being entitled io bLe registered" as an Indian. 131/
382, Indications as tc who is entit to be registersd have been included above. 132/
It would, however, be useful to repezt here that only registration pius residence on

& reserve carries with it full benefits under the Indien ict. 133/

383, It is worth reiferating that persons whe are registered znd subject to the Indian
Act are commonly referred to ag "Status’ Indians, Further, all Status Indiens sre
listed in an Indian Register which is maintained by the Federal Government Depariment
of Indian Lffairs and lo thern Development., 134/

384, Each man over twenty-one years of age has an assigned number and his children
ugse their father's number until, in turn, they reach the age of twenty-one years, when
they receive their own number. When s man over 21 years of age marries, his wife
receives his number and Treaty Siatus, irrespeciive of her cwn Indian stetus, and

do the children of the union until they reach full age,; as expleined above. 135

385. Concrete causes for exclusion from the Indian Register have been also discussed
under legel definitions. 130'

J.

+

386, In closing it she ula be repeated that although upon marrying a St
a vhite woman is eniitled to be registered orn the Indian Hegister and =z
an Indian woman vho marries a nov-Indian man loses Indian siatus and is exc
the Register, 137/ So are the children of the union. 135/

387. In the United States, tribes, hands, communities or persons entitled

Bureau of Indian iffzirs' services are o be listed on Indian ftxribel rolls or on
Indian agency rolls. Federal recognition of tribes, bands, commmnities and persons
would, as a loglecal conseguence, reguire the keeping of a register where all
recognized entities and persoms or &t leazt all acts of recognition would be entered.

[
H
Foud

Jee paras, 292 o 295 zbove,

See paraz, 292 io 299 above.

5

133 See para. 295 above.
134 See paras. 294 and 299 above,

2
See paras, 2B2-285 above,
See paras. 347-350 atvove,

See paras, 295 and 302 above,

SR
) =y Al
> = o

See paras, 283 and 28% above.
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388, Registration may be deemed o be wreguired in India in the sense that, under the
conditiohs specified above mja/ the Schedules Tribes have to be specified by public
notification by the President, cr, by law, by Parliament, in order to be considered
- as such. ' .

389, Similarly in Pakisten, where tribal areas avre listed in the Constitution
(article 2:16)s the Preszident of the Federastion classilies the Pederally {dministered
hreas and, in the case of Provincislly idministered Tribal ireas, does so in conjunction
with the CGovernors of the Provinces conéerned, ‘nder article 247 of the Constitutieon,
acts of Parlisment shall apply to the Tribal ireas only under dirgctions given by the
President and ne act of a Provincizl lLssembly snall‘apply in Provineially fdministered
ireas unless so directed by the Governor of the Province concerned with the spproval
of the Federal President, nlso specifying such exceptions and modifications as may
have been specified in the direction. The President may, at any time, Dy order, direct
that the whole or amy pert of a Tribal ires shall cease to be a Tribal drea and. this
order may contain such other incidental or comnssquential provisions as appear to the
President to be necessary ond proper. Before making any such order, however, the
President shall sscertain in such manner a2s he considers appropriate, the views of the
people of the Tribal irea concernsd, as represented by the tribal Jirza, ;ﬂgﬁ

. The authority which decides vhether o perscn is or is not indigenous

390, In some countwiesz, the law determinec who hes to decide in case of doubt whether
or not a person fulfils the reguirements to be considered indigenous.

391, In Chile, according
the competent Indian Courd
case of the Institute of

-

he to the information given in the preceeding paragraph, 1t is
& pelg
d 1ly decides these guestions after hearing the
avel ﬁm‘nr‘;.'@;,

392, i3 hes slready been siated, in the Ihillpplnes the Commission on Hational
Integration is the Government agency that decides whether a person is or is not a
member of z "national culiural minority!.

393. In Guyanz the Commissioner of anerﬂor decides when 2 descendant of an Amerindian
comes under the terms of the Amerindisn Ordinance (Ordinance, part (b) of the
definition).

394, In Malaysia, according to the iboriginal Feoples Ordinance(Section 3,
Subsection {3))} "any cuesiion whether any person is or is not an Lborigine shall be
determined by the Minister' (See vpara. 193 ahove)., A11 p
determining whether any person is or is not an chv1gine shall, therefore, Lo determined
by the Minister of Home iffairs, whose perifelic includes the Dep axitment of Orang ssli
iffeirs, This would enpoter the Minizter to determine whether a person who has Dbeen
comsidered to be an Aborigine is 8%ill an Aborigine or has ceased to be an Lborigine,
whether a non-Lberigines }us or hat not become an Aborigine, in accordance with
prVLSlons of the same Ordinance

roblems encountered in

395, In Canade it isg the Federal CGovernment lepariment of Tnéiam Affairs and

Horthern Development which maintains the Indian Reqister which are listed a1l

Status or Registered Indians, A4s ztated above 1t is this Wuncrtme“" which certifies
g .’_

is
ich
the fact of registration and assigns o number to the registered person. 141,

ahove, and prrasz, 4 to &9 in

139/ See para. 1l%

hapter VII,
140/ See para. 53, chum. VLI,

141/ Ses parst. 28% and 299 chove,
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396. In the United States each tribe keeps a roll of iis members and each Indian agency
does so toc., 4lthough available information is not very clear and gxplicit in this
respect 1t would zlso seem that the Bureau of Indian Affairs would need to maintain
records of federally recognized tribes, bands, groups and individuals that are entitled
to Bureau of Indien Affairs services., 142/

ication, or Parliament, by law, is

g or parts thereof op groups therein
ich are to be included in or excluded

397. In India, only the President, by public notif
empowered to specify the tribes, tribal communitie
in relation to any State or Territory of India, wh

from the corresponding lists, 143/

lons enshrined in the Constitution, the ribal

rally Administered Tribal ireas or

398. In Pekistan in accordance with prov
areas are enumerated and classifiad asz ¥ z
Provincially idministered ireas by the r tively competeni excecuiive feders
and provincial authorities, namely the President for ihe Federally idministered Triltaol
iress and the President, acting with the corresponding Governor, in respect of .
Provincially Administered Tribal iress, The President and the Governor acting as

g

indicated above mey also exclude any cres from such classification. 1c4/

= In

142/ Bee parss. 53, 309, 311, 312 and 323 above.

143/ See para, 115 ond fooimnoie 447 ahove, no woll i PRETER,. 8

i
PRy PHLETR e O

_£0
89,

82 niove snd para, 83, chss, VIT



