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The concept of ‘special’ measures in international human rights law(
Executive summary

One of the issues considered by the Ad Hoc Committee on a Comprehensive and Integral International Convention on the Protection and Promotion of the Rights and Dignity of Persons with Disabilities during its fifth session was the concept of ‘measures aimed at accelerating de facto equality of persons with disabilities’ (Article 7, paragraph 5 of the Working Group draft text). 

The aim of this background document is to review the existing core human rights treaties and the jurisprudence of treaty bodies on ‘special’ measures, with a view to clarifying the nature and scope of these measures, as well as their interrelations with other social policies aimed at improving the situation of a particular group of individuals.

The paper concludes that these measures are grounded in the State’s obligation to eliminate disadvantage caused by past and current discriminatory laws, traditions and practices, and represent a means to accelerate the achievement of equality between members of a particular target group and the rest of society. 
‘Special’ measures do not constitute a violation of the general prohibition of discrimination, provided that they are (i) aim at correcting conditions which prevent or impair the enjoyment of the rights; (ii) be based on reasonable and objective criteria; and (iii) limited in time. Their temporary character also implies that such measures must be discontinued once their objectives have been achieved: their continuation beyond that point would necessarily entail as a consequence the maintenance of ‘unequal and separate standards’ for individuals belonging to a particular group.  

I.   Introduction
1.
At its fifth session, held in New York from 24 January to 4 February 2005, the Ad Hoc Committee on a Comprehensive and Integral International Convention on the Protection and Promotion of the Rights and Dignity of Persons with Disabilities (hereinafter, the Ad Hoc Committee) held informal discussions on several draft Articles of the proposed new treaty, with the aim of clearing up as many of the issues concerning the draft articles as possible. 

2.
One of the issues considered by the Ad Hoc Committee during this session was the concept of ‘measures aimed at accelerating de facto equality of persons with disabilities’ in paragraph 5 of draft Article 7 (Equality and non-discrimination) of the Working Group text. In his report to the Ad Hoc Committee,
 the Coordinator noted that while the inclusion of such measures in the draft Article attracted general support, a divergence of views remained on several related issues, including:

(a) whether to use an adjective such as ‘special’ or ‘positive’ to qualify the word ‘measures’ and, if so, which adjective would be preferable;

(b) whether to retain the phrase ‘separate standards’ in the second part of the draft Article; and

(c) whether to retain reference to the discontinuation of these measures once their objectives have been achieved. 

3.
The Coordinator referred the last two phrases of draft Article 7(5) to the facilitator for further work with delegations. Reflecting the discussions, paragraph 5 currently reads as follows:

5.
[Special] [Positive] measures aimed at accelerating de facto equality of persons with disabilities shall not be considered discrimination on the basis of disability, [but shall in no way entail as a consequence the maintenance of unequal or separate standards]; [those measures shall be discontinued when the objectives of equality of opportunity and treatment have been achieved] [those measures shall be discontinued when they are no longer justified in the light of the objectives of equal opportunity and equal treatment].

4.
The aim of this background document is to review the existing core human rights treaties and the jurisprudence of treaty bodies on ‘special’ measures, with a view to clarifying the nature and scope of these measures, as well as their interrelations with other social policies aimed at improving the situation of a particular group of individuals. 

II.
‘Special’ measures in existing international instruments

5.
Equality is one of the fundamental principles of human rights law and is as such enshrined in the main United Nations human rights instruments.
 The realisation of equality presupposes the elimination of all forms of discrimination based on such prohibited grounds as race, colour, sex, language, religion or belief, political or other opinion, national or social origin, property, birth or other status such as age, ethnicity, disability, marital, refugee or migrant status. Nonetheless, the elimination of all forms of discrimination against a particularly disadvantaged or marginalised group of individuals is not per se sufficient to ensure the equal effective enjoyment of all human rights and fundamental freedoms by the individuals belonging to such target group.
 Thus, in addition to the negative obligation to refrain from discriminatory actions and practices against the members of the group, States are also required to adopt measures aimed at achieving the realisation of both de jure and de facto equality for the individuals belonging to the target group. These measures are usually referred to as special measures.
 

6.
Among the existing core human rights treaties, only the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD) and the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) contain provisions expressly authorising the adoption of such measures. Article 1(4) of the ICERD provides that 

Special measures taken for the sole purpose of securing adequate advancement of certain racial or ethnic groups or individuals requiring such protection as may be necessary in order to ensure such groups or individuals equal enjoyment or exercise of human rights and fundamental freedoms shall not be deemed racial discrimination, provided, however, that such measures do not, as a consequence, lead to the maintenance of separate rights for different racial groups and that they shall not be continued after the objectives for which they were taken have been achieved.

Article 4(1) of the CEDAW contains a similar formulation:
Adoption by States Parties of temporary special measures aimed at accelerating de facto equality between men and women shall not be considered discrimination as defined in the present Convention, but shall in no way entail as a consequence the maintenance of unequal or separate standards; these measures shall be discontinued when the objectives of equality of opportunity and treatment have been achieved.

7.
International treaties adopted under the auspices of United Nations Specialised Agencies also indicate the permissibility of measures aimed at redressing imbalances and past discrimination practices. For example, the ILO Discrimination (Employment and Occupation) Convention of 1958 (No. 111) allows States parties to adopt ‘special measures of promotion and assistance’ to promote equal opportunities and treatment of particular groups of individuals who are discriminated against in respect of employment and occupation.
 The UNESCO Convention against Discrimination in Education does not contain any reference to such measures, but allows under certain circumstances the establishment or maintenance of separate educational systems or institutions to guarantee the effective realisation of the right to education of particular groups of individuals (e.g. linguistic minorities).

8.
Other existing United Nations human rights treaties do not include specific provisions concerning the adoption of measures aimed to accelerate the advancement of particular disadvantaged or marginalised groups of individuals. During the drafting of the International Covenant on Economic, Social and Cultural Rights (ICESCR) and the International Covenant on Civil and Political Rights (ICCPR), the representative of India proposed to include reference to ‘special measures for the advancement of any socially and educationally backward sections of society’ in the non-discrimination provisions of the two Covenants. This proposal was eventually withdrawn, but an interpretative statement was included in records of the Third Committee of the General Assembly.
 

III.
‘Special’ measures in the jurisprudence of treaty bodies
9.
The jurisprudence of the committees of independent experts (known as the ‘treaty bodies’) that monitor the implementation of treaty provisions by States parties also provide evidence of the admissibility of these measures under international human rights law. In General Comment No. 28 on the equality of rights between men and women (2000), the Human Rights Committee recognised that the obligation to ensure to all individuals the rights recognised in the ICCPR requires that States parties take ‘all necessary steps’ to enable every person to enjoy those rights. These steps include 
not only [the adoption of] measures of protection, but also positive measures in all areas so as to achieve the effective and equal empowerment of women.

Similarly, in General Comment No. 18 on non-discrimination (1989) the Committee noted that the principle of equality sometimes requires States

to take affirmative action in order to diminish or eliminate conditions which cause or help to perpetuate discrimination prohibited by the Covenant.
 

The Committee on the Elimination of Discrimination against Women recommended in General Recommendation No. 18 on disabled women (1991) that States parties provide information in their periodic reports on measures taken to address the particular situation of this particular group of women, 
including special measures to ensure that they have equal access to education and employment, health services and social security, and to ensure that they can participate in all areas of social and cultural life.

10.
In general, treaty bodies tend to refer to the need to adopt ‘special’ measures in the context of equality between men and women.
 However, some General Comments call for the adoption of such measures in favour of other groups of individuals particularly vulnerable to discrimination. In General Comment No. 5 on persons with disabilities (1994), for example, the Committee on Economic, Social and Cultural Rights stated that the obligation of States parties to the ICESCR to promote progressive realisation of economic, social and cultural rights of persons with disabilities
clearly requires Governments to do much more than merely abstain from taking measures which might have a negative impact on [them]. The obligation in the case of such a vulnerable and disadvantaged group is to take positive action to reduce structural disadvantages and to give appropriate preferential treatment to people with disabilities in order to achieve the objectives of full participation and equality within society for all persons with disabilities.
 
In similar fashion, the ICESCR Committee stated in General Comment No 6 on the economic, social and cultural rights of older persons (1995) that
in so far as respect for the rights of older persons requires special measures to be taken, States parties are required by the Covenant to do so to the maximum of their available resources.
 
In General Comment No. 23 on the rights of minorities (1994), the Human Rights Committee affirmed that 

positive measures by States may also be necessary to protect the identity of a minority and the rights of its members to enjoy and develop their culture and language and to practise their religion, in community with the other members of the group.

General Recommendation No. 27 of the Committee on the Elimination of Racial Discrimination on discrimination against Roma (2000) recognises Roma communities as among the most disadvantaged and most subject to discrimination in the contemporary world, and recommends States parties to take special measures in favour of Roma in a number of fields, including education, public and private employment and participation in public life.
 
IV.
Characteristics of ‘special’ measures:
(a)
Terminology
11.
Measures aimed at achieving equalisation of opportunities for disadvantaged or marginalised groups of individuals are not always indicated with the same term in the jurisprudence of treaty bodies. The Human Rights Committee has referred to these measures by using the terms ‘positive measures’ or ‘affirmative action’.
 In recent years, the ICESCR Committee has used the term ‘temporary special measures’, but in the past it made use of the same expressions used by the Human Rights Committee.
 The Committee on the Elimination of Discrimination against Women has expressly considered the issue of terminology in General Recommendation No. 25 on temporary special measures (2004). The Committee noted that the travaux préparatoires and the Committee itself in its previous recommendations used different terms to describe temporary special measures, and that in different national context this term is often equated 

with the terms ‘affirmative action’, ‘positive action’, ‘positive measures’, ‘reverse discrimination’ and ‘positive discrimination’.

In his final report to the Sub-Commission, the Special Rapporteur on the concept and practice of affirmative action also noted that different terms are used at the national level to refer to such measures, including

 ‘preferential policies’, ‘reservations’, ‘compensatory or distributive justice’, ‘preferential treatment’, etc.

12.
From the work of treaty bodies it appears that terms ‘affirmative action’ and ‘positive action’ are equivalent.
 The CEDAW Committee noted that ‘positive action’ is also used in international human rights law 
to describe ‘positive State action’ (the obligation of a State to initiate action versus a State’s obligation to abstain from action),

and is thus better avoided. The terms ‘reverse discrimination’ and ‘positive discrimination’ – sometimes used at the national level – are criticised by a number of commentators as inappropriate.
 During the drafting of the CEDAW, some Governments stressed that the Convention should
 in no way require Governments to impose ‘reverse discrimination’, by which they meant ‘discrimination in favour of women’, since – save in certain carefully defined circumstances – this would represent a permanent departure from the objective of equal status and opportunities and would not be in the long-term interest of women themselves.
  
(b)
The meaning of the adjective ‘special’
13.
In General Recommendation No. 25, the Committee on the Elimination of Discrimination against Women analysed the use of the adjective ‘special’ to define measures aimed at establishing de facto equality between men and women. The Committee considered that
[t]he term ‘special’, though being in conformity with human rights discourse, needs to be carefully explained, 
as it may be interpreted as depicting 
women or other disadvantaged groups as weak, vulnerable and in need of extra or ‘special’ measures in order to participate and compete in society.

The Committee pointed out that
the real meaning of ‘special’ in the formulation of Article 4, paragraph 1, is that the measures are designed to serve a specific goal.

An analysis of Article 4(1) pursuant to the general rule of treaty interpretation codified in Article 31 of the 1969 Vienna Convention on the Law of Treaties (VCLT)
 confirms the interpretation given by the CEDAW Committee.
 
(c)
The term ‘measures’
14.
With regard to the use of the term ‘measures’, the CEDAW Committee noted in the same General Recommendation that this word
encompasses a wide variety of legislative, executive, administrative or other regulatory instruments, policies and practices, such as outreach or support programmes; allocation and/or reallocation of resources; preferential treatment; targeted recruitment hiring and promotion; numerical goals connected with time frames; and quota systems.

The choice of a particular ‘measure’
will [thus] depend on the context in which Article 4, paragraph 1, is applied and on the specific goal it aims to achieve.

Similarly, the Committee on Economic, Social and Cultural Rights pointed out that 

[t]he nature, duration and application of such measures should be designed with reference to the specific issue and context, and should be adjusted as circumstances require.
 
(d)
Compatibility with the general prohibition of discrimination
15.
One of the most problematic aspects of the concept of ‘special’ measures is their relationship with the general prohibition of discrimination. Prima facie, these measures seem to run counter to a strictly formal notion of equality, as they tend 
to privilege group over individual rights when in many systems individual rights are paramount. The right to equal treatment is an individual right; preferential treatment concerns group rights.
 
 The key issue in legal analysis of ‘special’ measures is thus to determine

whether the individual right not to discriminated against yields to the right of the disadvantaged group to be compensated for past discrimination.
 
16.
Treaty bodies have on several occasions analysed the relationships between ‘special’ measures and the general prohibition of discrimination enshrined in human rights law. In General Recommendation No. 25 on temporary special measures, the Committee on the Elimination of Discrimination against Women notes that the aim of temporary special measures is to accelerate the equal participation of women in the political, economic, social, cultural, civil or any other field. Therefore, the Committee views the application of these measures

not as an exception to the norm of non-discrimination, but rather as an emphasis that temporary special measures are part of a necessary strategy by States parties directed towards the achievement of de facto and substantive equality of women with men in the enjoyment of their human rights and fundamental freedoms.

Several other General Comments or Recommendations stress that these measures do not constitute a violation of the principle of non-discrimination, but rather a legitimate means to eliminate past discrimination and achieve equalisation of opportunities for a particular group of individuals. In General Comment No. 5 on persons with disabilities (1994), the Committee on Economic, Social and Cultural Rights pointed out that

[b]ecause appropriate measures need to be taken to undo existing discrimination and to establish equitable opportunities for persons with disabilities, such actions should not be considered discriminatory in the sense of article 2(2) of the ICESCR as long as they are based on the principle of equality and are employed only to the extent necessary to achieve that objective.

In General Comment No. 23 on the rights of minorities (1994), the Human Rights Committee stated clearly that special measures must comply with the provisions of articles 2(1) and 26 of the ICCPR both as regards the treatment between different minorities and the treatment between the persons belonging to them and the remaining part of the population, and concluded that 
as long as those measures are aimed at correcting conditions which prevent or impair the enjoyment of the rights guaranteed under article 27, they may constitute a legitimate differentiation under the Covenant, provided that they are based on reasonable and objective criteria.

CEDAW General Recommendation No. 23 on women’s participation in civil and political life (1997) notes that while the adoption of special measures to achieve full and equal participation of women in civil and political life may be desirable, States parties have an obligation 
to ensure that temporary special measures are clearly designed to support the principle of equality and therefore comply with constitutional principles which guarantee equality to all citizens.

The Human Rights Committee has also recognised the compatibility of special measures with the general prohibition of discrimination in two cases brought before it under the first Optional Protocol. In the case of Stalla Costa v. Uruguay (1987), the Human Rights Committee found the preferential treatment granted to certain public officials in getting admitted to the public service to be a permissible affirmative action in favour of a group of public officials dismissed on ideological, political or trade-union grounds during the years of military rule.
 In the recent case Jacobs v Belgium (2004), the Committee found the adoption of positive measures aimed at increasing the representation and participation of women in the public service to be an objective and reasonably justifiable measure under Articles 2, 3, 25(c) and 26 of the Covenant.

(e)
Temporary character
17.
Not all the measures designed to accelerate the achievement of equality of opportunities for a particular disadvantaged group of individuals can be regarded as ‘special’ measures. The difference between these measures and other general social policies aimed at improving the situation of a particular disadvantaged group of individuals consists in their temporary nature. While Article 1(4) of the ICERD does not qualify these measures as ‘temporary’, both the ICERD and the CEDAW expressly provide that such measures shall be discontinued when their objectives have been achieved. In General Recommendation No. 25 (2004), the CEDAW Committee explicitly states that such measures should not
be deemed necessary forever, even though the meaning of ‘temporary’ may, in fact, result in the application of such measures for a long period of time.

The Committee on Economic, Social and Cultural Rights also pointed out that ‘temporary’ special measures

should be distinguished from permanent policies and strategies undertaken towards equality of men and women (Emphasis added).
 
The temporary character of these measures is also stressed by the Special Rapporteur on the concept and practice of affirmative action in his final report to the Sub-Commission.

(f)
Discontinuation of ‘special’ measures: prohibition on maintaining unequal or separate standards
18.
The temporary character of ‘special’ measures also entails that these measures must be put to an end when they have achieved their goal. The aim of these measures is to bring a disadvantaged or marginalised persons or group of persons to the same substantive level as others. ‘Special’ measures are not meant to confer ‘special rights’ to the members of such groups. Therefore, while the duration of ‘special’ measures cannot be determined exactly at the time the measures are adopted, the dies ad quem for their termination is nonetheless easily identified: it coincides with the effective realisation of equalisation of opportunities for the individuals belonging to the target group. Beyond this point, the maintenance of such measures would constitute a violation of the principle of non-discrimination.
  
19.
Both the ICERD and the CEDAW explicitly subject the legitimacy of such measures to their temporary character, providing – with similar formulations – that they (i) shall not entail as a consequence the maintenance of unequal or separate rights or standards and (ii) shall be discontinued when their objectives have been achieved.
 These two pre-conditions are intimately linked: the continuation of ‘special’ measures after the achievement of their objectives would necessarily entail as a consequence the maintenance of a ‘special’ status for individuals belonging to a particular group. Treaty bodies have on several occasions insisted on the need to discontinue these measures after the achievement of the objectives for which they had been adopted. In its General Recommendation on temporary special measures, the Committee on the Elimination of Discrimination against Women stated that 

must be discontinued when their desired results have been achieved and sustained for a period of time.

Similarly, the Committee on Economic, Social and Cultural Rights pointed out that 

[t]he results of such measures should be monitored with a view to being discontinued when the objectives for which they are undertaken have been achieved.
 
In General Comment No. 13 on education, the Committee used the language similar to that in Article 4(1) of the CEDAW, stating that the adoption of special measures aimed at achieving de facto equality in the context of education for disadvantaged groups does not constitute discrimination with regard to the right to education,
so long as such measures do not lead to the maintenance of unequal or separate standards for different groups, and provided they are not continued after the objectives for which they were taken have been achieved.

Similarly, in General Comment No. 5 the ICESCR Committee recognised that special measures in favour of persons with disabilities should not considered discriminatory in the sense of Article 2(2) of the ICESCR 
as long as they are based on the principle of equality and are employed only to the extent necessary to achieve that objective.

V.
Conclusions
20.
An analysis of the existing core human rights treaties and the jurisprudence of the treaty bodies show that the adoption of measures aimed at accelerating the equal effective enjoyment of human rights by a particular disadvantaged or marginalised group of individuals does not pose any problem under international human rights law. Under existing human rights treaties, States parties have an obligation to take ‘all necessary steps’ to enable individuals to enjoy their rights. With regard to marginalised and otherwise disadvantaged groups of individuals, this obligation requires the adoption of ‘special’ measures aimed at ensuring the realisation of both de jure and de facto equality for the individuals belonging to these groups. 

21.
  These measures are indicated with different terms at the national level. The treaty bodies have used several terms to refer to these measures. Nonetheless, recent jurisprudence of the monitoring committees shows a tendency to make greater use of the expression ‘special measures’, the only one to be explicitly grounded in existing human rights treaties (see Articles 1(4) of the ICERD and 4(1) of the CEDAW). In General Recommendation No. 25, the Committee on the Elimination of Discrimination against Women has made it clear that the adjective ‘special’ is used to stress that these measures are ‘designed to serve a specific goal’: the equalisation of opportunities for members of the target group. 
22.
 ‘Special’ measures do not constitute a violation of the general prohibition of discrimination set out in the existing core human rights treaties. They are grounded in the State’s obligation to eliminate disadvantage caused by past and current discriminatory laws, traditions and practices, and represent a means to accelerate the achievement of equality between members of the target group and the rest of society. In order to comply with the overarching principles of equality and non-discrimination ‘special’ measures must

· aim at correcting conditions which prevent or impair the enjoyment of the rights;
· be based on reasonable and objective criteria; and
· limited in time.
The nature, duration and application of such measures should be designed with reference to the specific issue and context, and should be adjusted as circumstances require.
23.
The temporary character of these measures permits to differentiate these measures from other general social policies aimed at improving the situation of a particular disadvantaged group of individuals. As ‘special’ measures aimed at accelerating the equalisation of opportunities for individuals belonging to a particular target group, they must be discontinued when their objectives have been achieved. Their continuation after the achievement of their objectives would necessarily entail as a consequence the maintenance of a ‘special’ status for individuals belonging to a particular group, and lead to an impermissible discrimination in favour of members of such a group.
( In the present background document, the term ‘special’ measures is used to refer to measures aimed at accelerating the equalisation of opportunities for a particular disadvantaged or marginalised group of individuals. The use of this term is in accordance with the language used in existing human rights treaties and recent jurisprudence of treaty bodies. However, the adjective ‘special’ appears in inverted commas so as to make it clear that its use does not intend to compromise discussions currently underway on whether to qualify the word ‘measures’ by using an adjective or not.
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