6th Session of the Ad Hoc Committee

DRAFT TEXT ON MONITORING

Presented by National Human Rights Institutions
10 August 2005
National Implementation Process.

Article 25bis.
Establish a National Baseline Report.

Article 26.
Develop and Implement a National Action Plan.

National Monitoring.

Article 27.
Establishment and Functions of a Domestic Monitoring Body.


International Monitoring Committee.
Article 28:
Establishment and Composition of the Committee.

Article 29:
Administration of the Work of the Committee.
Facilitative Functions of the International Monitoring Committee.

Article 30:
Clarifying State Obligations through General Comments.

Article 31.
Providing Guidelines for Baseline Reports and National Action Plans.
Article 32:       Consideration of National Action Plans by the Committee.
Article 33:
Tackling Common Challenges through Thematic Studies.


Collaborative Operation of the Committee

Article 34:
Consultation with representative organizations of persons with disabilities Article 35.
Facilitative relationship with National Monitoring Body.

Article 36.
Collaborative relationship with other International Bodies.
Article 37.
Regional Focus.


Global Disability Rights Advocate.
Article 38.
Establishment.

Article 39.
Proactive Functions to promote the convention and enhance the capacities of key actors.



International Complaints Procedures.


Individual Communications Procedure.
Article 40.
Optional Acceptance of an Individual Right to Petition.

Article 41.
Requests for interim measures .
Article 42.
Transmission of communication to State Party.
Article 43.
Consideration of communications, adoption of views and follow up.

Article 44.
Exhaustion of domestic remedies and admissibility conditions.


Collective Complaints Procedure..

Article 45:
Optional Capacity to Entertain Collective Complaints.


Inquiry Procedure

Article 46:
Establishment of Inquiry Procedure.
Article 47:       Follow-up to report of inquiry

Article 48:       Provision for State Party to opt out of inquiry procedure.

Article 49:       Protection against retaliation in respect of any Communications with the   

                        Committee



Reporting by Committee.

Article 50.
Annual Reporting by Committee.
Review of implementation and monitoring procedures
Article 51
Review conference within five years of entry into force of the Convention
NATIONAL IMPLEMENTATION PROCESS.

Article 25 bis
Establish a Baseline Report.

1. States Parties undertake to submit to the Committee established under this Convention, through the Secretary-General of the United Nations, a Baseline Report on the legislative, judicial, administrative and other measures in effect at the time of their ratification of this Convention which are relevant to the rights set forth therein. Such Baseline Reports shall serve as a benchmark against which subsequent progress towards the achievement of the goals of this Convention can be measured.

2. States Parties shall submit the Baseline Report within eighteen months of the entry into force of the Convention for the State Party concerned.

3. Reports prepared under the present article shall indicate factors and difficulties, if any, affecting the implementation of the Convention in the State Party concerned.  They shall also point to areas where significant advances have been made and contain examples of good practice which may be of assistance to other States Parties.

4. States Parties shall consult with national monitoring bodies, organizations of persons with disabilities and other appropriate bodies in the preparation of their Baseline Reports and shall make their Baseline Reports widely available to the public in their own countries in local languages and in accessible formats as soon as possible after submission to the Secretary-General.

Article 26 
Develop and Implement a National Action Plan.
1. States Parties shall develop publish and make available a National Action Plan which specifies the measures to be taken to achieve the full, effective and equal enjoyment of the human rights of persons with disabilities as set forth in this Convention.  States Parties shall consult with national monitoring bodies, organizations of persons with disabilities and other appropriate bodies in the preparation of  their National Action and shall be periodically updated at no less than five yearly intervals.
2. National Action Plans shall reflect the analysis contained in the Baseline Report, particularly with respect to gaps in existing laws, policies and programmes and shall set rational priorities accordingly, to be achieved within reasonable and clear timeframes and shall provide practical indicators against which success may be measured and monitored.

NATIONAL MONITORING.
Article 27
Establishment of a National Monitoring Body.
1. Each State Party shall maintain, designate or establish within one year after the entry into force of this Convention for that State, an independent national body responsible for the monitoring of the implementation of this Convention, and for promotion and protection of the rights of persons with disabilities at the domestic level.  Where an independent national human rights institution already exists in the State party, its mandate shall be extended to comply with this convention.  
2. The national monitoring body shall be granted, at a minimum, the powers to: 

a. monitor compliance with this convention at the national level in particular by monitoring progress made under the National Action Plan,

b. submit proposals and observations concerning existing or draft legislation,

c. entertain or support complaints at national level as it considers appropriate,
d. make recommendations to the relevant authorities with the aim of improving the promotion and protection of the rights of persons with disabilities based on the obligations contained in this Convention and other relevant international norms,

e. conduct public awareness raising and other advocacy activities for the promotion of the Convention,

f. liaise with persons with disabilities and their representative organizations, the International Committee, the Global Disability Rights Advocate, the United Nations and its specialized agencies and other bodies, regional and inter-governmental organizations on issues related to the implementation of the Convention.

3. The States Parties shall guarantee the functional independence of the national monitoring body as well as the independence of its personnel. 

4. The States Parties undertake to make available the necessary resources for the functioning of the national monitoring body. 

5. The establishment, composition and operation of the national monitoring body shall be in compliance with the Principles relating to the Status and Functioning of National Institutions for Protection and Promotion of Human Rights (the “Paris Principles”). 

INTERNATIONAL MONITORING COMMITTEE
Article 28 

Establishment and Composition of Committee.
1. For the purpose of facilitating and reviewing the implementation by States Parties of this Convention, there shall be established a Committee on the Rights of Persons with Disabilities (hereinafter referred to as "the Committee") which shall carry out the functions hereinafter provided.

2. The Committee shall consist, at the time of entry into force of this Convention, of 10 independent experts serving in their personal capacity, of high moral standing and impartiality, holding no position which compromises the appearance of independence and impartiality expected of the Committee.  Each member shall have a recognized competence in human rights and disability.  Thereafter, for every additional twenty-five ratifications of this Convention, the membership shall increase by 2 members, until the composition of the Committee attains a maximum number of 20 members.  This Committee, in its overall composition, shall, in so far as possible:

(a) include a majority of members with disabilities who reflect equitable diverse cross-disability representation;

(b) comprise an equal number of women and men members; 

(c) reflect equitable geographic distribution; and

(d) reflect representation of the principal legal systems. 

3. Members of the Committee shall be elected by secret ballot by the States Parties as follows:

(a) Five members of the Committee shall be elected from a list of persons nominated by States Parties; and

(b) the other five members shall be elected from a list of no fewer than ten persons nominated by the UN High Commissioner for Human Rights after due consultation with representative organizations of persons with disabilities.

4. Each State Party may nominate one person after due consultation with their representative organizations of persons with disabilities.  

5. The United Nations Special Rapporteur on the Standard Rules for the Equalization of Opportunities for Persons with Disabilities shall be an ex officio member of the Committee.

6. The initial election shall be held no later than six months after the date of the entry into force of this Convention and subsequent elections every second year. At least four months before the date of each election, the Secretary-General of the United Nations shall address a letter to all States Parties inviting them to submit their nominations within two months. The Secretary-General shall prepare a list in alphabetical order of all persons thus nominated, indicating the States Parties that have nominated them, and shall submit it to the States Parties not later than one month before the date of the corresponding election, together with the curricula vitae of the persons thus nominated.

7. Elections of members of the Committee shall be held at a meeting of States Parties convened by the Secretary-General at United Nations Headquarters. At that meeting, for which two thirds of the States Parties shall constitute a quorum, the persons elected to the Committee shall be those nominees who obtain the largest number of votes and an absolute majority of the votes of the States Parties present and voting.

8. The members of the Committee shall serve for a term of four years. However, the terms of five of the members elected in the first election shall expire at the end of two years; immediately after the first election, the names of these five members shall be chosen by lot by the Chairman of the meeting of States Parties.
9. The members of the Committee shall be eligible for re-election if re-nominated, but no person may serve more than two full terms on the Committee.

10. If a member of the Committee dies or resigns or declares that for any other cause he or she can no longer perform the duties of the Committee, the State Party that nominated the expert shall appoint another expert from among its own nationals for the remaining part of the term, in accordance with the terms set forth in this Article. The new appointment is subject to the approval of the Committee.

Article 29
Administration of the Work of the Committee.
1. The Committee shall adopt its own rules of procedure.  In establishing its rules of procedure, the Committee shall be guided by and take into its consideration the rules of procedure adopted by other human rights treaty bodies.    

2. The Secretary-General of the United Nations shall provide the necessary staff and facilities for the effective performance of the functions of the Committee.

3. The members of the Committee shall receive emoluments from United Nations resources on such terms and conditions as the General Assembly may decide.

4. The members of the Committee shall be entitled to the facilities, privileges and immunities of experts on mission for the United Nations as laid down in the relevant sections of the Convention on the Privileges and Immunities of the United Nations.

5. The Committee shall elect its officers for a term of two years.
6. The Committee shall meet for such time as is necessary for it to undertake its work.

7. The meetings of the Committee shall be held at United Nations Headquarters and, on a rotational basis, at the offices of the regional commissions of the United Nations and other locations as appropriate.

THE FACILITATIVE ROLES OF THE INTERNATIONAL MONITORING COMMITTEE.
Article 30
Clarifying State Party Obligations through General Comments.
1. In order to elucidate the obligations of States Parties and assist them in advancing the goals of this Convention the Committee may adopt such general comments as it sees fit, as well as specific comments relating to the implementation of the Convention in individual States parties.

Article 31 
Providing Guidelines for Baseline Reports and National Action Plans.

1. In order to facilitate States Parties in the preparation of their Baseline Report the Committee shall adopt and periodically update guidelines relating to the form and content of such Reports which it considers appropriate.

3. In order to assist the States Parties in the preparation of National Action Plans the Committee shall prepare detailed Guidelines with respect to the form and content of such Plans which it considers appropriate.

4. It shall provide technical assistance to those States Parties that request such assistance to assist them formulating their National Action Plans.

Article 32 

Consideration of Progress Made under National Action Plans by the Committee.
1. The Committee shall, according to a schedule which it will determine, assess progress made with respect to the achievement of National Action Plans.    In doing so, it may chose to focus on certain issues, rights or themes or States Parties which it considers a priority.
2. The Committee shall focus in particular on the level of progress made under National Action Plans bearing in mind the Baseline Report established by the States Parties in their Baseline Reports.  It will take due account of the analysis of national monitoring bodies.
3. As a result of its review of progress made under such National Action Plans, the Committee may make recommendations of a general or specific nature to States Parties or to Specialized Agencies and other bodies of the United Nations or to other regional organizations with respect to further measures that should be taken to advance the achievement of the goals of the Convention.

Article 33
Identifying Solutions to Common Challenges Through Thematic Studies.

1. The Committee may, either on request from the States Parties acting regionally or individually, from the Global Disability Rights Advocate, or from  national monitoring bodies, or on its own initiative, prepare or commission thematic studies which shall address common and urgent challenges and which will assist States Parties in finding acceptable and practicable solutions that advance the implementation of this Convention.

2. Such Thematic Studies shall contain practical recommendations aimed at advancing the goals of the Convention.  The Recommendations may be addressed to the States Parties, the Specialized Agencies and other bodies of the United Nations, and such regional inter-governmental or other bodies as could play a constructive role in this context. The Committee may recommend areas of cooperation among States Parties and other competent bodies that will facilitate the implementation of this Convention. 
COLLABORATIVE OPERATION OF THE COMMITTEE

Article 34

Consultations with Disability Non-governmental Organizations

In order to ensure that the convention effectively serves its intended beneficiaries the Committee shall:

1. invite representatives of or representative organizations of persons with disabilities as well as other human rights non governmental organizations with expertise in the field of disability issues or other relevant fields to submit relevant information to the Committee to assist it in its work.

2. engage in an ongoing dialogue with representative organizations of persons with disabilities to inform its appreciation of the relevance and extent of particular issues or problems and to take appropriate action.


Article 35
Facilitative relationship with National Monitoring Mechanisms.

In order to ensure that national monitoring mechanisms are fully apprised of relevant developments concerning the convention and its interpretation and in order to ensure that its deliberations are as fully informed as possible about local circumstances the Committee shall:
a. initiate and sustain an ongoing dialogue with national monitoring bodies both at the regional level as well as individually and collectively,

b. invite national monitoring mechanisms to propose subjects for potential thematic studies.


Article 36 

Collaborative Relationship with other International Bodies.
In order to effectively harness the contribution of all relevant international bodies toward the achievement of the goals of this convention the Committee shall:

1. request the relevant organs of the United Nations (including regional commissions), the specialized agencies, and other human rights monitoring bodies (including special rapporteurs, thematic rapportuers and other special procedures of the United Nations), as well as intergovernmental organizations and other concerned bodies to submit, for consideration by the Committee, written information on such matters dealt with in the present Convention as fall within the scope of their activities.

2. invite relevant organs of the United Nations (including regional commissions), the specialized agencies, and other human rights monitoring bodies (including special rapporteurs, thematic rapportuers and other special procedures of the United Nations), to be present and to be heard in its meetings whenever matters falling within their field of competence are considered.

3. seek, as relevant, technical assistance,  relevant organs of the United Nations (including regional commissions), the specialized agencies, and other human rights monitoring bodies (including special rapporteurs, thematic rapportuers and other special procedures of the United Nations),, the Global Disability Rights Advocate and other relevant bodies to assist it in its consideration of the reports of States Parties.

Article  37
Regional Focus of the Work of the Committee
In order to ensure that the Committee has the capacity to better appreciate circumstances within regions that help explain the nature of the problems experienced and especially the kinds of solutions that would produce tangible results and without prejudice to the obligation of each State Party to comply with its obligations under this convention, the Committee shall:.
1. meet regionally on a rotational basis to assess progress achieved under National Action Plans for the States Parties concerned,

2. initiate and inform a regional dialogue about further measures that may be necessary at regional level to ensure further progress towards the achievement of the aims of this convention.
GLOBAL DISABILITY RIGHTS ADVOCATE.
Article 38
Establishment.

In order to ensure that an international focal point exists to take proactive measures to 

Enhance effectiveness of this convention especially with respect to capacity-building at the national level, the Secretary General of the United Nations shall,
1. appoint a full-time Global Disability Rights Advocate whose primary function will be to complement the work of the Committee by taking concrete steps to promote the achievement of the aims of the convention.

2. The Secretary General shall appoint the Global Disability Rights Advocate from a panel nominated by the Office of the United Nations High Commissioner for Human Rights after due consultation with States Parties as well as with  representative organizations of persons with disabilities.

3. The Global Disability Rights advocate shall be appointed for a period of 3 years, and may be reappointed for no more than one additional term.

Article 39
Functions of the Global Disability Rights Advocate.

4. The functions of the Global Disability Rights Advocate are to:

a. promote the Convention and raise awareness about its aims through the organization of international, regional and national conferences, seminars and publications and similar activities,
b. highlight and facilitate the exchange of best practice among the States Parties,

c. recommend areas that require thematic study by the Committee,

d. assist in raising the capacity of representative organizations of persons with disabilities to advocate for their rights under this Convention at the domestic and international level,

e. assist in raising the capacity of national monitoring bodies to address the issue of human rights and disabilities at the national level,

f. assist in raising the capacity of national agencies responsible for the implementation of this Convention;

g. assist individuals or groups of persons with disabilities in suitable cases in submitting a complaint to the Committee,

h. participate in all United Nations activities relating to disability.
5. The Global Disability Rights Advocate shall present and annual report on his or her work to the General Assembly of the United Nations.
COMPLAINTS PROCEDURES.
Individual Communications Procedures
Article 40
Acceptance of competence of the Committee to receive individual communications.
1. A State Party to the Convention may at any time declare under the present article that it recognizes the competence of the Committee to receive and consider communications from or on behalf of individuals subject to its jurisdiction who claim that their individual rights as established by the present Convention have been violated by that State Party.

2. Communications may be submitted by or on behalf of individuals or groups of individuals, under the jurisdiction of a State Party, claiming to be victims of a violation of any of the rights set forth in the Convention by that State Party. Where a communication is submitted on behalf of individuals or groups of individuals, this shall be with their consent unless the author can justify acting on their behalf without such consent.

3. Communications shall be in writing and shall not be anonymous. No communication shall be received by the Committee if it concerns a State Party to the Convention that has not made a declaration under this article.
Article 41 

Requests for interim measures
1. At any time after the receipt of a communication and before a determination on the merits has been reached, the Committee may transmit to the State Party concerned for its urgent consideration a request that the State Party take such interim measures as may be necessary to avoid possible irreparable damage to the victim or victims of the alleged violation.

2. Where the Committee exercises its discretion under paragraph 1 of the present article, this does not imply a determination on admissibility or on the merits of the communication.

Article 42
Transmission of communication to State Party.
1. Unless the Committee considers a communication inadmissible without reference to the State Party concerned, and provided that the individual or individuals consent to the disclosure of their identity to that State Party, the Committee shall bring any communication submitted to it under the present Protocol confidentially to the attention of the State Party concerned.

2. Within three months, the receiving State Party shall submit to the Committee written explanations or statements clarifying the matter and the remedy, if any, that may have been provided by that State Party.

Article 43
Consideration of communications, adoption of views and follow up
1. The Committee shall consider communications received under this Article in the light of all information made available to it by or on behalf of individuals or groups of individuals and by the State Party concerned, provided that this information is transmitted to the parties concerned.

2. The Committee shall hold closed meetings when examining individual communications under this Article.

3. After examining a communication, the Committee shall transmit its views on the communication, together with its recommendations, if any, to the parties concerned.

4. The State Party shall give due consideration to the views of the Committee, together with its recommendations, if any, and shall submit to the Committee, within six months, a written response, including information on any action taken in the light of the views and recommendations of the Committee.

5. The Committee may invite the State Party to submit further information about any measures the State Party has taken in response to its views or recommendations.
Article 44 
Exhaustion of domestic remedies and admissibility conditions
1. The Committee shall not consider a communication unless it has ascertained that all available domestic remedies have been exhausted, unless the application of such remedies is unreasonably prolonged or unlikely to bring effective relief.  In deciding whether domestic remedies are available or have been exhausted, the Committee may take into account the particular difficulties which may face persons with disabilities in exercising their rights.
2. The Committee shall declare a communication inadmissible where:

(a) The same matter has already been examined by the Committee or has been or is being examined under another procedure of international investigation or settlement;

(b) It is incompatible with the provisions of the Convention;

(c) It is manifestly ill-founded or not sufficiently substantiated;

(d) It is an abuse of the right to submit a communication;

(e) The facts that are the subject of the communication occurred prior to the entry into force of the present Protocol for the State Party concerned unless those facts continued after that date.

Collective Complaints Procedure.

Article 45
Capacity to Entertain Collective Complaints.

1. A State Party to the Convention may at any time declare under the present article that it recognizes the competence of the Committee to receive and consider collective complaints from international non-governmental organizations which have consultative status with the United Nations.  

2. Any State Party  may also, when it expresses its consent to be bound by this Article or at any moment thereafter, declare that it recognizes the right of any other representative national non-governmental organization within its jurisdiction which has particular competence in the matters governed by the Convention , to lodge collective complaints against it.  Such declarations may be made for a specific period.  The declarations shall be deposited with the Secretary General of the United Nations who shall transmit copies thereof to the States Parties and publish them.
3. The complaint shall be lodged in writing, relate to a provision of this Convention It shall indicate in what respect the relevant State Party has not ensured the satisfactory application of this provision with respect to one or more rights set forth in this Convention and as it affects a significant number or group of persons with disabilities.
4. The Committee may request the State Party concerned and the organization which lodged the complaint to submit written information and observations on the admissibility of the complaint within such time-limit as it shall prescribe.
5. If it decides that a complaint is admissible, the Committee shall notify the States Parties through the Secretary General. It shall request the State Party concerned and the organization which lodged the complaint to submit, within such time-limit as it shall prescribe, all relevant written explanations or information, and the other States Parties, the comments they wish to submit, within the same time-limit.
6. The Committee shall draw up a Decision in which it shall describe the steps taken by it to examine the complaint and present its conclusions as to whether or not the State Party concerned has ensured the satisfactory application of the provision of the convention referred to in the complaint.
7. The State Party concerned shall provide information on the measures it has taken to give effect to the Decision of the Committee in its next report on progress made under its National Action Plan.

Inquiry Procedure

Article 46 
Establishment of Inquiry Procedure
1. If the Committee receives reliable information indicating grave or systematic violations by a State Party of rights set forth in the Convention, the Committee shall invite that State Party to cooperate in the examination of the information and to this end to submit observations with regard to the information concerned.

2. Taking into account any observations that may have been submitted by the State Party concerned as well as any other reliable information available to it, the Committee may designate one or more of its members to conduct an inquiry and to report urgently to the Committee. Where warranted and with the consent of the State Party, the inquiry may include a visit to its territory.

3. After examining the findings of such an inquiry, the Committee shall transmit these findings to the State Party concerned together with any comments and recommendations.

4. The State Party concerned shall, within six months of receiving the findings, comments and recommendations transmitted by the Committee, submit its observations to the Committee.

5. Such an inquiry shall be conducted confidentially and the cooperation of the State Party shall be sought at all stages of the proceedings.

Article 47
Follow-up to report of inquiry
1. The Committee may invite the State Party concerned to include in its report under article 38 of the Convention details of any measures taken in response to an inquiry conducted the Convention.

2. The Committee may, if necessary, after the end of the period of six months referred to in the preceding article, invite the State Party concerned to inform it of the measures taken in response to such an inquiry.

Article 48
Provision for State Party to opt out of inquiry procedure:
1. A State Party may, at the time of signature or ratification of this Convention or accession thereto, declare that it does not recognize the competence of the Committee provided for in this convention.

2. Any State Party having made a declaration in accordance with paragraph 1 of the present article may, at any time, withdraw this declaration by notification to the Secretary-General

Article 49
Protection against retaliation in respect of any Communications with the Committee
1. A State Party shall take all appropriate steps to ensure that individuals under its jurisdiction are not subjected to ill treatment or intimidation as a consequence of communicating with the Committee pursuant to the Convention.





Reporting by Committee.

Article 50
Annual Reporting by Committee.
1. The Committee shall present an annual report to the General Assembly of the United Nations on the implementation of the present Convention, containing its own considerations and recommendations, based, in particular, on the examination of National Action Plans and any observations presented by States Parties.  Such reports shall be made available in accessible formats.

2. The Secretary-General of the United Nations shall transmit the annual reports of the Committee to the States Parties to the present Convention, the Economic and Social Council, the Commission on Human Rights of the United Nations, the Commission on Social Development of the United Nations and other relevant organizations.

Review of implementation and monitoring procedures
Article 51

Review conference
No later than 5 years after the entry into force of this Convention, the Secretary-General shall convene a meeting of the States Parties to consider the provisions of this Part in light of any relevant developments concerning monitoring arrangements under other United Nations human rights treaties. 
***
Note
In preparing this draft proposal the National Human Rights Institutions have drawn on their individual and collective experience (including papers prepared by the Asia Pacific Forum of National Human Rights Institutions and the European National Institutions), as well as the Bangkok draft, the Chair’s draft text of January 2004, the original Mexican proposal and a number of NGO background papers and proposals (including the IDC proposal of August 2005).
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