Report by the United Nations Special Rapporteur on Disability on the Question of Monitoring  
I. Introduction 

1. The main role of the United Nations Special Rapporteur on Disability is to monitor government implementation of the Standard Rules on the Equalization of Opportunities for Persons with Disabilities. When I was appointed as Special Rapporteur, it was a unique moment in the life of the disability movement. Not only were the Standard Rules central and relevant to disability rights, the international community, at the insistence of the global disability movement, was intent on drafting a progressive, comprehensive, international human rights instrument aimed at protecting and promoting the rights and dignity of persons with disabilities. It is the uniqueness of this moment that gave the Special Rapporteur the impetus to use her moral authority and her ethical obligation to suggest a wide-ranging mechanism to monitor the implementation of the International Convention for the Rights of Persons with Disabilities.
2. People with developmental disabilities are particularly vulnerable to human rights violations. Also, people with disabilities are rarely taken into account, they have no political voice and are often a sub group of already marginalized social groups, and therefore, have no power to influence governments. They encounter significant problems in accessing the judicial system to protect their rights or to seek remedies for violations; and their access to organizations that may protect their rights is generally limited. While non-disabled people need independent national and international bodies to protect their human rights, additional justifications exist for ensuring that people with disabilities and their rights be given special attention through independent national and international monitoring mechanisms.

3. To that end, the Special Rapporteur asked a number of disability experts, activists, legal authorities and international law specialists, as well as government representatives responsible for disability to come together in a formal consultation in Doha /  Qatar from 21 – 23 June 2006  to present their ideas and suggestions as well as draft articles on the most effective monitoring mechanisms that would ensure the Convention will not remain ink on paper without the power to enforce the protection of the rights of persons with disabilities. 
4. The following document represents the common vision and general remarks that resulted from three days of intensive consultation and discussion that revolved around the importance of monitoring and what constitutes the effective monitoring of the Convention. The results of these deliberations, reflected in Articles 33 to 39 dealing with the various aspects of monitoring from definitions, to levels of monitoring, to relationships between monitoring bodies, to procedures and nominations and election of members of the monitoring body, as well as individual and group communications and state inquiry. Since the inter-State communications procedures under the United Nations rights treaties have remained unused and the recent trend is not to propose a similar procedures
 as well as such procedures may contribute to a possible conflict with the existing international and regional judicial bodies which can be seized by individual States therefore, the Special Rapporteur sees superficial to suggest the retention of a similar system in the draft Convention. The same is true as far as regional monitoring mechanism bodies is concerned. 
II. General Remarks:

1. National Monitoring and Implementation 

1.1 Under the proposed Convention, self-monitoring, evaluation and self-reporting is a government obligation. However, there is recognition of the need for an  independent monitoring system at the national and international level, in order to ensure progress towards implementation of all aspects of the Convention and for States to meet the objectives of the Convention.
 Independent national human rights institutions are an important mechanism to promote and ensure the implementation of human rights treaties. Therefore, the General Assembly and the Commission on Human Rights have repeatedly called for the establishment of national human rights institutions, underlining the important role they play in promoting and protecting human rights and enhancing public awareness of those rights. 
1.2 In order to realize, promote, protect and enhance public awareness of the rights of people with disabilities under this Convention, draft Article 33 calls for the establishment of national body. Its establishment falls within the commitments made by States parties upon ratification to ensure the implementation of the conventions and advance the universal realization of the relevant human rights.
 In order to ensure the independence and effective functioning of this body, the establishment process of this body should be consultative, inclusive and transparent, initiated and supported at the highest levels and must have adequate infrastructure, funding, staff, premises, and freedom from forms of financial control that might affect their independence. 
1.3 However, if the monitoring body was established before the existence of the Convention, or without expressly incorporating it, necessary arrangements, including the enactment or amendment of legislation, should be put in place so as to ensure conformity of the institution’s mandate with the principles and provisions of the Convention. In any event, the establishment, composition and operation of the national mechanism shall be consistent with the highest international standard.  Since this is an evolving mechanism,  draft Article 33 does not refer to certain international existing standards. In the meantime, the Principles relating to the Status and Functioning of National Institutions for Protection and Promotion of Human Rights (the “Paris Principles”) is the minimum standard to provide guidance for the establishment, competence, responsibilities, composition, including pluralism, independence, methods of operation, and quasi-judicial activities of such national bodies. Relying on the Paris Principle is sufficient to fulfill that need.
 

1.4 The mandate of the monitoring body should include as broad a scope as possible for promoting and protecting human rights, incorporating the present Convention and other relevant international human rights instruments - thus effectively covering the rights of people with disabilities. The legislation should include provisions setting out specific functions, powers and duties relating to people with disabilities to enable it to discharge its mandate effectively, including the power to hear any person and obtain any information and document necessary for assessing the situations falling within its competence.  It should be kept in mind that these types of activities which the monitoring body may carry out in relation to the implementation of the rights of people with disabilities are indicative, but not exhaustive. 

1.5 It would be useless if the competent authorities of the State Party concerned do not examine the recommendations of the national mechanism and participate in dialogue with the body on measures taken to implement the provisions of this Convention. Hence it is quite difficult to attain that goal without engaging fully with particular persons with disabilities and their representatives organizations in the monitoring process. This is also another form of follow-up procedures within the domestic jurisdiction of States Parties under which civil society and other non-governmental organizations can present their comments and concerns as far as the rights under the Convention are concerned.
1.6 It must be reiterated that the establishment of national bodies to monitor the implementation of the Convention should not lead States parties to delegate their monitoring obligations to these bodies. It will remain the responsibility of Governments to comply with, and enforce the rights of people with disability under the Convention.

2. Establishment of the Committee 

2.1 A national monitoring system is indeed crucial but not at the expense or at the exclusion of international monitoring. It is needless to state how important it is to have an effective international mechanism for monitoring the implementation of the Convention. A United Nations human rights bodies system is widely considered to be positive and successful monitoring mechanism of human rights.
 The establishment of a new treaty body has always been recognized as the preferable option in this regard.
 While non-disabled people need independent national and international bodies to protect their human rights, additional justifications exist for ensuring that people with disabilities and their rights be given special attention. People with developmental disabilities are particularly vulnerable to human rights violations; for instance. Additionally, people with disabilities are rarely taken into account, they have no political voice and are often sub group of already marginalized social groups, and therefore, have no power to influence governments. They encounter significant problems in accessing the judicial system to protect their rights or to seek remedies for violations; and their access to organizations that may protect their rights is generally limited. 
2.2  The ongoing reform of human rights bodies gives us the opportunity to take advantage of and benefit from any positive current or future efforts to reform treaty bodies. In other words, we should not wait until we see the results of these efforts. The establishment of a Committee to facilitate and monitor States Parties’ implementation of the Convention is thus indispensable. Draft Article 34, envisages the establishment of such a Committee.However, any new human rights body should be drawn on the best existing practices and at least as effective as other mechanisms under the existing human rights bodies. 
2.3 Until fairly recently, each treaty body has tended to approach its work independently of the other treaty bodies, even though in many respects, their activities overlap. Article 34 tries to significantly solve the main question and concern of the possible conflicting competences or jurisdiction or duplication as well as inconsistency concerning the respective comments, observations, or recommendations between the new Committee and other existing human rights bodies. 
  
2.4 Article 34 includes electa una via clause in order to avoid any possible conflict of jurisdiction with other existing human rights bodies. It has entrusted unequivocally the Committee with the primary competence to deal with questions pertinent to rights and obligations under the present Convention. It is thus suggested that the Committee is competent to deal exclusively with the human rights of people with disability, and that other human rights bodies should exercise some form of self-restrain and institutional courtesy when they are faced with questions of disability and therefore, they should defer the matter to the Committee. In other words, the existing human rights bodies shall refrain from pronouncing themselves with such particular matters in the course of discharging their responsibilities under their constituent instruments. 
2.5 To realize this objective, however,  the Committee is encouraged to consult other treaty bodies instituted by relevant United Nations human rights instruments with a view to facilitating the consistency of their respective comments and recommendations and may invite members of such bodies to take part in its deliberations. This practice has been fairly adopted by human rights bodies and discussed in the inter-committee chairpersons’ meeting and though their continue engagement in seeking ways to enhance their effectiveness and that each committee has been reviewing its working methods with the view to adopting the best practices of other committees.
  

2.6  Draft Article 34 also tries to ensure the linkage and the complementarities between the monitoring procedures under the domestic legal system and regional and international implementation and monitoring under the Convention. It most importantly goes further to state that in case of a conflict between the obligations of the States Parties under the Convention and their obligations under other international human rights treaties and only with regard to the rights of persons with disabilities, their obligations under the Convention shall prevail. This provisions is important not only to reemphasis on the primary competence of the Committee to deal with questions pertinent to the rights of persons with disabilities, but also to amplify to States Parties that their obligations in this field should prevail over other similar obligations under other international human rights instruments. This is not an earth-breaking solution but it is an excellent solution on how to avoid conflict of jurisdiction and jurisprudence. Draft Article 34 also provides for some form of formal relationship with the Committee in terms of offering technical assistance to enhance capacity and helping to evaluate what the needs are as well as strengthening the role of national bodies to protect and promote the rights of persons with disabilities.
2.7  However, in carrying out its functions the Committee shall provide full participation for persons with disabilities, both in terms of access and participation in the monitoring process, including with respect to meeting venues, documentation and interpretation.  Furthermore, the lack of resources in terms of time the Committee has to meet to examine States' reports is an issue and one of the challenges facing the existing human rights bodies. One measure to mitigate this challenge is to allow the Committee to meet when and where it deems necessary to discharge its mandate fully and efficiently.   
2.8  The Committee shall present an annual report to the General Assembly of the United Nations on the implementation of the present Convention. However, it is essential that the Committee remains entirely free to set their own rules and procedures as far as the content of its reports are concerned. Therefore, the contents of the reports should be left to the Committee. But as a general rule, reports normally contain the Committee’s own considerations and recommendations, based, in particular, on the examination of the reports and any observations presented by States Parties. It is recommended that such reports be made available in accessible formats. Similarly, it is essential that the Committee remains free to set their own agenda and determine their own activities. This gives the Committee the opportunity to take advantage and benefit from of any positive either current or future efforts to reform treaty-bodies.

3. Composition of the Committee

3.1  Bearing in mind the comprehensive nature of the rights involved and in order to maximize its working capacity in the light of the anticipated significant work load of the Committee as well as the composition of the majority of human rights bodies including the tendency of the international community,
 Draft Article 35 perceives that the most reasonable number of the Committee’s composition is eighteen independent experts. This composition could also allow the Committee to meet in two chambers in order to maximize their working capacity.
 However, apart from being of high moral standing, independent experts must have recognized competence and experience not only in the field of disabilities but also in the most substantive aspects of the Convention.
 Hence, it is highly recommended that States Parties shall bear in mind the usefulness of nominating persons who are also members of other United Nations human rights treaty monitoring bodies and who are willing to serve on the Committee on human rights of persons with disabilities.

3.2  It is the understanding that the Special Rapporteur on Standard Rules  plays a significant role in the whole objectives of the Convention. It has been proposed that the Special Rapporteur to be a member of the Committee as an ex officio.
 It may be preferable not to suggest at this stage the Special Rapporteur to be a member of the Committee. It may be wise to maintain the status quo to maintain dual mechanism to capture more States as well as to provide a different focus.
 What is important to emphasize is to ensure that there is a complementary regime in the work of Special Rapporteur and the monitoring mechanism under the Convention. However, it should be left to member States to decide on this particular matter and not to rule this possibility out at this stage.  
3.3  The ultimate success of any monitoring system depends on the impartiality and independence of the experts monitoring the treaty obligations and standards as well as the quality of membership.
 Thus, Article 35 requires members of the Committee, who will serve for a renewable term of four years, to be independent and impartial and not holding any position whether in the legislative, judiciary or the executive branch that my undermine their impartiality. However, it is important to state that draft Article 35 requires fair distribution and presentation as far the legal systems and geographical distribution of membership are concerned and  but not necessarily to be the majority from certain gender or from persons with different kinds of disabilities. It should be left to member States to nominate the most competent person they may believe that he/she can serve efficiently the Committee to realize its purposes and objectives. Thus, the gender and the disability of the nominee should not be considered as an obstacle to achieve that goal. For instance, CEDAW does not require explicitly “gender balance” and presentation in this regard nor was it visible to provide the same in the CRC and CMW. 
3.4  It is quite important to design a mechanism that allows experts to retain their links with their constituents therefore; each State party may nominate two persons in consultation with representative organizations of persons with disabilities and other relevant competent national bodies.
 It is highly recommended that whenever possible that at least one of the nominees shall be a person with a disability. It should be mentioned, however, that the draft Article 35 does not require the nominees to be either national or non-national of the submitting State. What is important is that no more than two nationals of a State party shall be nominated. In other words, draft Article 35 gives member States the liberty to nominate the most competent nominees as they see it appropriate regardless of citizenship of the nominee. However, the nominee shall in any case be a national of a State Party.


4. Reporting by States Parties 

4.1 Reporting by States parties is an indispensable part of monitoring. Article 36 retains the classical treaty body procedure through review of periodic report. It requires States parties to submit their comprehensive initial reports once to the Committee, and specific reports whenever the Committee requires to do so, through the Secretary-General of the United Nations within one year after the entry into force of the Convention.
 The first reports give State parties the opportunity to undertake a comprehensive review of all existing measures and practices including the legislative, judicial including cases decided and administrative and other measures in order to ensure fullest conformity with the Convention. It also goes further to require States parties to report on the progress made.
 
4.2  However, the reporting burden on States is very little in comparison with the burden on the treaty body. In order to mitigate the burdensome and more concentration on concrete issues, subsequent reports should not repeat basic information already provided in the initial comprehensive reports. The subsequent reports should illustrate the extent to which the Convention rights have been realized and the measures that have been taken to that effect.  The reports should also illustrate the measures that States Parties have taken to give effect to the provisions and the rights recognized in the Convention and the obstacles and difficulties, if any, affecting the degree of fulfillment of the obligations under the Convention.
 Reports on developments and other measures must strike a balance between the situation in theory and practice. This means that a detailed and soundly based review of current development is required. Thus, a precondition for effective reporting is the existence of an adequate system for monitoring the situation with respect to each of the rights on a regular basis.
 In so doing, States Parties should not report the relevant laws and other norms relating to the obligations under the Covenant but also the practices and decisions of courts and other organs of the State party as well as further relevant facts which are likely to show the degree of the actual implementation and enjoyment of the rights recognized in the Convention, the progress achieved and factors and difficulties in implementing the obligations under the Convention.

4.3 Apart form the regular submission, States are also obliged to submit thematic reports on specific issues whenever the Committee requires them to do so. This provision provides the Committee with discretionary power to schedule and require reports anytime it deems necessary for the purposes of monitoring effectively the Convention.

4.4  It is important to take the public on board such as the institutions of the civil society and non-governmental bodies especially when the persons with disabilities are not often visible in society. Thus, it was important not only to adopt similar language stipulated under other similar human rights treaties, 
 but also to allow for more open and transparent process in which all national stakeholders can participate in order to ensure that their concerns can be taken into consideration. In order to achieve this goal and submit an efficient and transparent report, States Parties need to consult with competent national bodies and with national civil society organizations in preparing its reports.

5. Individual and Group Communications

5.1  It is through, inter alia, individual and group communications that human rights are given concrete meaning. In the adjudication of individual cases, international norms that may otherwise seem general and abstract are put into practical effect. Thus five of the human rights treaty bodies, namely, HRC, CERD, CAT,CEDAW and CMW, may under certain circumstances consider individual petitions. They allow any individual who claims that her or his rights have under the convention have been violated by a State party to that treaty may bring a petition before the relevant committee, provided that the State has recognized the competence of the committee to receive such complaints. Complaints may also be brought by third parties on behalf of individuals provided they have given their written consent or where they are incapable of giving such consent. Following this practice, Article 38 stipulates similar procedures. It provides individual redress through quasi-judicial mechanisms. 
5.2  Under draft Article 38, State party to the Convention may at any time either at the time of ratification or accession or before one year of the communication, declare that it does not recognize the competence of the Committee to entertain jurisdiction over the complaints from or one before half of individuals subject to its jurisdiction. Thus, Article 38 applies only to States Parties that accept the jurisdiction of the Committee in this regard. It is thus superficial to state in the present Article that no complaints shall be received by the Committee if it concerns a State not a party to this Convention or a State Party that does not accept the jurisdiction of the Committee.  In legal doctrine, it is axiomatic that a consensual reference to international body implies that the decision of that body is binding upon the parties and consequently must be carried out in good faith.  However, a State Party may, at the time of signature or ratification of the Convention or accession thereto, declare that it does not recognize the competence of the Committee provided for in this Article and  any State Party having made a declaration may, at any time, withdraw this declaration by notification to the Secretary-General. 

5.3  In the light of the information before it from all sides, the Committee may reject the claim as insufficiently substantiated for the purposes of admissibility.
 This ground is analogous to the rejection of a case by other courts, international and domestic, as "manifestly ill-founded".  Moreover, the communication must be in written form and submitted by individual on groups of individuals or on their behalf after obtaining their consent unless they can justify acting on their behalf with such a consent.
 What is important is to prove that individual(s) are personally and directly affected by the law, policy, practice, act or omission of the State party which they claim has violated or is violating their rights. It is not sufficient simply to challenge a law or State policy or practice in the abstract (actio popularis) without demonstrating how the person is individually a victim of the law, policy or practice in question. 
5.4  As a rule, the Committee may not examine complaints dating from a period prior to the entry into force of the article for the State Party, if complaint is regarded, in legal terms, as inadmissible ratione temporis. There are, however, exceptions. In cases where the effects of the event in question have extended into the period covered by the complaint mechanism, the Committee may consider the overall circumstances. Article 38 follows the same electa unta via clause governing jurisdictional concurrency in the area of human rights.
  The Committee may thus refuse to entertain the communication it the same subject matter and case of action brought by the same individual before another national, regional and international judicial or quais-judicial body or already decided by these bodies and acquired the authority of res judicata.
 
5.5 Another issue of inadmissibility is thus abuse of right. Although it is rarely the case, the Committee may also refrain from admit the communication if considers is frivolous, vexatious or otherwise inappropriate use of the complaint procedure and reject it as inadmissible, for example if the complaint bring repeated claims to the committee on the same issue although they have already been dismissed. Another ground of inadmissibility is the non-exhaustion of local remedies by the individual in his State Party before bringing a claim to the Committee.
 This usually includes pursuing the claim through the local court system, and you should be aware that mere doubts about the effectiveness of such action do not, in the committees' view, dispense with this requirement. There are, however, limited exceptions to this rule. If the exhaustion of remedies would be unreasonably prolonged, or if they would plainly be ineffective if, for example, the law in the State party is quite clear on the point at issue or if the remedies are otherwise unavailable to the individual owing, for example, to denial of legal aid in a criminal case, the injured individual may not be required to exhaust domestic remedies. In this case individuals should describe in the original complaint the efforts they have made to exhaust local remedies, specifying the claims advanced before the national authorities and the dates and outcome of the proceedings, or alternatively stating why any exception should apply.  In any event, the Committee may take into consideration the particular difficulties which may face persons with disabilities in exercising their rights. 
5.6  The committee has the facility at anytime to take urgent action where irreparable harm would otherwise be suffered before the case is examined in the usual course. It may, at any stage before the case is considered, issue a request to the State party for what are known as "interim measures" in order to prevent any irreparable harm.
 Typically, such requests are issued to prevent actions that cannot later be undone. Individual should state explicitly that he wishes the committee to consider a request for interim measures. When the Committee requests taking interim measures by the State party concerned that should not imply a determination on admissibility or on the merits of the communication. This article also requires the State party concerned not only to take measures to avoid any possible irreparable damage to the victims or victims of the alleged violation but also to take all appropriate steps to ensure that individuals under its jurisdiction are not subjected to ill treatment or intimidation as a consequence of communicating with the Committee pursuant to the Convention. Article 38 does not specify certain time within which the State party concerned shall submit its written position or the provisional measures undertaken or the other measures undertaken if any. It should thus be left to the Committee to specify the time limit on case by case basis and when it deems necessary.

6. Inquiry Procedures

6.1  It is also through inquiry procedures that human rights are given concrete meaning. Thus  draft Article 39 establishes the competence of the Committee to visit it territory and undertake imitative of confidential inquiry. Under this Article States Parties accept the competence to the Committee to initiate such inquiry unless they declare otherwise at any time. However, a State Party may, at the time of signature or ratification of the Convention or accession thereto, declare that it does not recognize the competence of the Committee provided for in this Articles and  any State Party having made a declaration may, at any time, withdraw this declaration by notification to the Secretary-General. 

6.2 As far as the initiation of the inquiry is concerned, it is so curial to start with a visit, if it is need, by Committee members at an earlier stage than under the corresponding procedures in CAT and CEDAW, that is to enable a visit before the Committee formally decides to initiate a full inquiry. The visit and the inquiry shall only be undertaken when there is valuable and creditable information. Unsubstantial information and ill-founded once shall not allow the Committee to embark on such inquiry. The well-founded information must relate only to systematic and grave violation of the rights contained in the present Convention and accepted by the States Parties concerned.
 But it should be left for the Committee to decide on the modality of the inquiry and the visit to that State Party as to designate one or more of its members to make a confidential inquiry and report to the Committee. This may include conducting hearings of witnesses.
6.3  The first step requires the Committee to invite the State party to co-operate in the examination of the information by submitting observations. Such an inquiry shall be conducted confidentially and the cooperation of the State Party shall be sought at all stages of the proceedings. Such inquiry shall be comprehensive, objective, impartial and timely, and be conducted by those with direct experience applicable in the areas of evaluation, including Committee members and/or external experts as appropriate.  In deciding if and when to undertake such a mission, the Committee should bear in mind that the sending of a fact-finding mission can signal the concern of the Committee, and should contribute to building confidence and promoting implementation of the present Convention.  
6.4  After examining its findings the Committee shall transmit to the State party together with any appropriate comments or suggestions/recommendations. It should also be left for the Committee to specify the date within which such State party should report to it. In so doing, such State party shall inform the Committee of the measures taken in response to the inquiry.  Again with the permission of the State party concerned, only in that case is the work of the Committee made public; otherwise, all the work and documents relating to its functions under this article are confidential.
III. Proposed Draft Articles:

Draft Article 33

National Monitoring and Implementation 

1. Each State Party shall maintain, strengthen, designate or establish, in accordance with the highest international standards, within one year after the entry into force of this Convention for that State Party, an independent national mechanism to promote, protect and monitor the implementation of the present Convention. Where an independent national mechanism already exists in the State party, its mandate shall be extended to comply with this Convention. Civil society, in particular representative organizations of persons with disabilities, shall be involved and participate fully in all stages of the monitoring process.

2. The national mechanism shall be composed of a majority of persons with disabilities nominated by their representative organizations or by other competent and relevant civil society organizations, taking into consideration diversity of disability and gender balance, who shall serve in their individual capacity.

3. The national monitoring body shall be granted, at a minimum the powers to: submit proposals and observations concerning existing or draft legislation, as well as judicial, administrative, programmatic and other measures; receive, hear, respond to any complaints or petitions and/or transmit them to any competent authority at national level as it considers appropriate; make recommendations to the relevant authorities with the aim of improving the promotion and protection of the rights of persons with disabilities based on the obligations contained in this Convention and other relevant international norms; conduct capacity building, public awareness raising and other activities for the promotion of the Convention.

4. The competent authorities of the State Party concerned shall engage in dialogue with the national mechanism and take measures to implement its recommendations. States parties shall also designate one or more focal points within Government for matters relating to implementation of the present Convention, and shall establish or designate a coordination mechanism to facilitate related action in different sectors and at different levels.

5. States parties shall facilitate the cooperation between the national body and the Committee, relevant regional bodies, and UN agencies for technical assistance and other forms of support needed for the implementation of the Convention. 

Draft Article 34

Establishment of a Committee
1. For the purpose of facilitating, reviewing, and monitoring the implementation by States Parties to this Convention, there shall be established a Committee on the Rights of Persons with Disabilities (hereinafter referred to as “the Committee”), which shall carry out the functions hereinafter provided. 

2. Without prejudice to the monitoring implementation at the domestic level, the Committee shall have, in relation with other international human rights Committees, the primary competence over any question relating to monitoring the implementation of the Convention.  In the event of a conflict between the obligations of the States Parties under this Convention and their obligations under any other international human rights treaties with regard to the rights of persons with disabilities, their obligations under the present Convention shall prevail. 

3. In the framework of the competencies granted by this Convention, the Committee shall consult and cooperate with all relevant organs, offices and specialized agencies and funds of the United Nations, with the treaty bodies instituted by international instruments, with the special procedures of the United Nations and with the relevant regional intergovernmental organizations or bodies, as well as with all relevant State institutions, agencies or offices working toward the protection of all persons with disabilities.
4. The Committee shall advise and assist State parties, as appropriate, in the establishment of the national mechanism and make recommendations to strengthen its capacity and mandate and maintain contact and provide capacity building and technical assistance to national mechanisms, when needed.
5. The Committee shall adopt its own rules of procedure, and any further guidelines relating to the content of the reports, which it considers appropriate. These guidelines must be evolved to ensure gender, age, social and economic status and indigenous disaggregated reporting by States Parties. 

6. The Committee shall report annually to the General Assembly of the United Nations on the work it has undertaken, and may make suggestions and general recommendations based on the examination of reports and information received from the States Parties. Such suggestions and general recommendations shall be included in the report of the Committee together with comments, if any, from States Parties. 

7. The meetings of the Committee shall be held at United Nations Headquarters or at any other convenient place as determined by the Committee. The Committee shall meet at a minimum annually or as deemed necessary by the Committee. The duration of the meetings of the Committee shall be determined, and reviewed, if necessary, by a meeting of the States Parties to the present Convention, subject to the approval of the General Assembly. 

8. The Committee shall be serviced by the United Nations Office of High Commissioner for Human Rights.
Draft Article 35 

Composition of the Committee

1. The Committee shall consist of eighteen independent experts of high moral standing who do not hold any position which compromises the appearance of independence and impartiality expected of the Committee and recognized experience in the field covered by the Convention. They shall be elected for a renewable term of four years by State Parties to the Convention and shall serve the Committee efficiently in their personal capacity. They shall be eligible for re-election once.

2. Consideration shall be given to equitable geographical distribution, equitable representation of persons with disabilities who have diverse disability experience, representation of the principal legal systems, age, and gender balance.
3. The members of the Committee shall be elected by secret ballot from a list of persons possessing the qualifications and meeting the requirements set out in paragraph 1 of this article and nominated by States Parties. Each State Party may nominate two persons, in consultation with representative organizations of persons with disabilities and other relevant competent national bodies. 
4. The initial election to the Committee shall be held no later than six months after the date of the entry into force of the present Convention and thereafter every second year. At least four months before the date of each election, the Secretary-General of the United Nations shall address a letter to States Parties inviting them to submit their nominations within two months. The Secretary-General shall subsequently prepare a list in alphabetical order of all persons thus nominated, indicating States Parties which have nominated them, and shall submit it to the States Parties to the present Convention.
5. Elections of the members of the Committee shall be held at a meeting of States Parties convened by the Secretary-General at United Nations Headquarters. At that meeting, for which two thirds of the States Parties shall constitute a quorum, the persons elected to the Committee shall be those nominees who obtain the largest number of votes and an absolute majority of the votes of the representatives of States Parties present and voting.
6. The members of the Committee shall be elected for a term of four years. They shall be eligible for re-election if re-nominated, but no person may serve more than two full terms on the Committee. The term of half of the members elected at the first election shall expire at the end of two years; immediately after the first election, the names of these half members shall be chosen by lot by the Chairperson of the meeting. No more than two nationals of a State Party shall be nominated. 
7. If a member of the Committee decides that he or she can no longer perform the duties of the Committee, the State Party which nominated the member shall appoint another expert from the list presented to the Secretary-General to serve for the remainder of the term, subject to the approval of the Committee. 
8. The Committee shall elect its officers for a term of two years. 
9. The members of the Committee shall, with the approval of the General Assembly, receive emoluments from United Nations resources on such terms and conditions as the Assembly may decide, having regard to the importance of the Committee's responsibilities.
10. The members of the Committee shall be entitled to the facilities, privileges and immunities of experts on mission for the United Nations as set forth in the relevant sections of the Convention on the Privileges and Immunities of the United Nations.
11. The Secretary General of the United Nations shall convene the initial meeting of the Committee and provide the necessary staff and facilities for the effective performance of the functions of the Committee under the present Convention.
Draft Article 36

Reporting by States Parties 

1. State Parties undertake in consultation with the competent national bodies to submit to the Committee through the Secretary-General of the United Nations a comprehensive and sufficient initial report, within one year of the entry into force of the Convention and specific reports thereafter whenever the Committee so requires, on legislative, judicial, administrative and other measures they have adopted and the progress made to give effect to the Convention. The report shall indicate factors and difficulties, if any, affecting the degree of the fulfillment of their obligations under the Convention.

2. States Parties shall make a draft of their reports widely available to the public in their own countries in local languages and accessible formats six months prior to the finalization of the report and its submission to the Secretary-General and the final report as soon as possible thereafter.

Draft Article 37
Consideration of Reports

1. The Committee shall examine the reports submitted by States Parties. The Committee may request relevant supplementary information from States Parties and international and national competent bodies when considering these reports. 

2. The Committee shall invite representatives of States Parties to participate in its consideration of the report. Where a State Party is significantly overdue with the submission of its report, the Committee may consider the situation in that State Party in the absence of a report.

3. The Committee shall make comments, observations or recommendations based on the received information. It shall transmit its comments, observations or recommendations as it may deem necessary to the State Party concerned which may respond to them either on its own initiative or upon the request of the Committee. The Committee may transmit copies of the reports it has received from the States Parities to United Nations and other bodies as it considers appropriate.
Draft Article 38

 Individual and Group Communications

1. Unless declared otherwise at any time, States Parties recognize under the preset Article, the competence of the Committee to receive and consider communications from or on behalf of individuals or groups subject to its jurisdiction who claim that their individual rights as established by this Convention have been violated by that State Party. 

2. Only well founded and sufficiently substantiated written communications may be submitted by individuals or groups of individuals or on their behalf, but with their consent unless the author can justify acting on their behalf without such consent, under the jurisdiction of a State Party, claiming to be victims of a violation of any of the rights set forth in the Convention by that State Party.  A complaint submitted on behalf of individuals or groups of individuals shall only be admissible if the individual or group of individuals in question have been informed about the complaint and have not freely expressed their denial of consent to the complaint. 

3. The Committee shall refuse to entertain jurisdiction when the facts that are the subject of the communication occurred prior to the entry into force of this article for the State Party  concerned, unless those facts continued after that date, or when the subject matter and the cause of action brought by the same individual or group has been finally decided or is being examined under another procedure of international investigation or settlement; or when all effective available domestic remedies have not been exhausted unless the application of such remedies is unreasonably prolonged or unlikely to bring effective relief, or when it is an abuse of the right to submit a communication. In deciding whether domestic remedies are available or have been exhausted, the Committee may take into account the particular difficulties which may face persons with disabilities in exercising their rights.

4. At any time after the receipt of a communication and before a determination on the merits has been reached, the Committee may transmit confidentially to the State Party concerned for its urgent consideration a request that the State Party take interim measures to avoid possible irreparable damage to the victim or victims of the alleged violation or any retaliatory actions as a consequence of the communication with the Committee thereafter. The receiving State Party shall submit to the Committee, within a period of time specified by the Committee on a case by case basis, written explanations clarifying the matter and the interim measures undertaken and the remedy, if any, or other further information required by the Committee thereafter.

5. The Committee shall hold closed meetings when examining communications under the present Article. After examining a communication, the Committee shall transmit its views and recommendations, if any, to the State Party concerned.

6. The State Party  shall give due consideration to the views of the Committee, together with its recommendations, if any, and shall submit to the Committee, within a period of time specified by the Committee on a case by case basis, a written response, including information on any action taken in the light of the views and recommendations of the Committee. 

Draft Article 39 

Inquiry Procedures

1. Unless declared otherwise at any time, States Parties recognize under the present Article, the competence of the Committee to visit its territory and initiate a confidential inquiry, if it receives reliable and well-founded information indicating that the rights contained in the Convention are being systematically or gravely violated by the State party.

2. The Committee shall invite that State Party to cooperate in the examination of the information and, for this purpose, to submit observations with regard to the information concerned.  
3. After examining the findings of such an inquiry, the Committee shall transmit these findings together with any comments and recommendations to the State Party concerned and the State Party concerned shall, within a certain period of time specified by the Committee, submit its observations to the Committee. At the end of the specified period, the Committee may invite the State Party concerned to inform it of the measures taken in response to such an inquiry. 
4. After the completion of such proceedings, the Committee may, after consultations with the State Party concerned, decide to include a summary account of the results of the proceedings in its annual report made in accordance with Article 34  (paragraph 4) of the present Convention.  
​​​​​​​​​​​​​​---------------------------------------------------------------------------
� See the draft articles on the Convention of Disappearance.


�  See the intervention made by the Special Rapporteur on Disability on 2 February 2006 on the question of monitoring during the Seventh Session.    


� See for instance, the General Comment No. 2 (2002) of the Committee on the Rights of the Child, CRC/GC/2002/2, para. 1. See also The World Conference on Human Rights, held in 1993, in the Vienna Declaration and Programme of Action reaffirmed “… the important and constructive role played by national institutions for the promotion and protection of human rights”, and encouraged “… the establishment and strengthening of national institutions”.  Ibid.  


� Principles relating to the status of national institutions for the promotion and protection of human rights (The “Paris Principles”), General Assembly resolution 48/134 of 20 December 1993, annex.


� Monitoring Implementation of International Human Rights Instruments: an overview of the current body system, Background conference document prepared by the Office of the United Nations High Commissioner for Human Rights, Fifth Session of the Ad Hoc Committee on a Comprehensive and Integral International Convention on Protection and Promotion of the Rights and Dignity of Persons with Disabilities (24 January 2004– 4 February 2005), para. 2. 


� See recently the General Assembly resolution 60/251of 15 March 2006 which established the Council of Human Rights. See also the comments made by the Secretary-General Kofi Annan who stated that: “Now the real work begins..” and those by High Commissioner for Human Rights Louise Arbour who saluted the creation of Human Rights Council and described as "a historic opportunity to improve the protection and promotion of fundamental freedoms of people around the world". United Nations Press Release of 15 March 2006. See also Article 72 (1) (a) ICRMW.


� On the question of competing jurisdictions see generally Yuval Shany, The Competing Jurisdictions of International Court and Tribunals, (Oxford Univ. Press 2003).


� See the Office of the United Nations High Commissioner for Human Rights, Human Rights Treaty System: An introduction to human rights treaties and the treaty bodies, Fact Sheet No. 30, at p. 43


� In 1995, the General Assembly, in its resolution 50/155 of 21 December 1995, approved the amendment to article 43, paragraph 2, of the Convention on the Rights of the Child, replacing the word “ten” with the word “eighteen”. The amendment entered into force on 18 November 2002 when it had been accepted by a two-thirds majority of the States parties (128 out of 191).


� This practice has been adopted by the Committees on the CRC and CEDAW.


� Similar language was also stated in Article 43 (2) of the CRC and Article 73 (1) (b) of the ICRMW.


� See for instance, Article 17 (2) of the CAT. 


� See Article 28 (5) proposed by National Human Rights Institutions. 


� See for instance, the dual system in the context of the Committee Against Torture (CAT) and the Special Rapporteur against Torture. 


� See, Report by the Secretariat, Concept Paper on the High Commissioner’s Proposal for a Unified Standing  Treaty Body, HRI/MC/2006/2, (22 MARCH 2006), para.61, at p. 18.


� It is relatively a common practice to engage national bodies or groups in the process of nomination. See for instance Article 4 of the Statute of the International Court of Justice which provides “Article 4 (1} The members of the Court shall be elected by the General Assembly and by the Security Council from a list of persons nominated by the national groups in the Permanent Court of Arbitration, in accordance with the following provisions..”. See generally, Ralph Zacklin /Vladimir Golitsyn/Patricia Georget, Article 4, in The Statute of the International Court of Justice: A Commentary,(Oxford Univ. Press 2006).


� For more elaborate nomination procedures see also Article 36 of the Statute of the International Criminal Court.


� For similar provisions see Article 19 of ICERD, Article 16 ICESCR, Article 40 ICCPR, Article 18 CEDAW, Article 44 CAT, Article 44 CRC, Article 73 ICRMW, Article 12 CRC OPSC, and Article 8 CRC OPAC. 


� See Article 18 of CEDWA and Article 44 (1) of CRC. 


� For similar provisions see Article 18 (2) CEDWA


� See Philip Alston, “The Purposes of reporting”, Manual of Human Rights Reporting, United Nations document HR/PUB/91/1(Rev.1), 1997, p.19.


� See also Human Rights Committee, General Comment 2, Reporting guidelines (Thirteenth session, 1981), Compilation of General Comments and General Recommendations Adopted by Human Rights Treaty Bodies, U.N. Doc. HRI\GEN\1\Rev.1 at 3 (1994), para. 3.


� See also Article 18 (1) (b) of the CEDWA.


� Other human rights treaties require States Parties only to make their reports widely available to the public in their own countries without further stipulation as to when they should make it either before or after their submission. See Article 44 (6) of the CRC and Article 73 (4) of the ICRMW.


� The "admissibility" of a case refers to the formal requirements that your complaint must satisfy before the relevant committee can consider its substance. The "merits" of the case are the substance, on the basis of which the committee decides whether or not your rights under a treaty have been violated. 


� See in this context the draft Article which deals with the legal capacity.  


� See for instance, Article 22 (5) of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, and Article 4(2)(I) of the Optional Protocol to the Convention on the Elimination of Discrimination against Women. and Article 77(3) of the MWC. For similar provision see also Article 35(2) (ex-Article 27(1) of the European Human Rights Convention which provides that "the Court shall not deal with any application submitted under Article 34 [i.e. individual application] that – b) is substantially the same as matter that has already been examined by the Court or has already been submitted to another procedure of international investigation or settlement and contains no relevant new information". For a general reference see Directorate of Human Rights of the Council of Europe, Effects of the Various International Human Rights Instruments providing a Mechanism for Individual Communications on the Machinery of Protection established under the European Convention on Human Rights, 1 Feb.1985, Do.c. No. H (85).














� On the question of res judicata, see generally, Lowe, V., “Res Judicata and the Rule of Law in International Arbitration”, 8 AfriJ.Int’ & Comp. L, (1996), pp. 38-50, Scobbie, I., “Res Judicata, Precedent and the International Court: a preliminary sketch” 20 Australian Yearbook of International Law (1999), pp. 299-317 Mutlaq Al-Qahtani, “The Status of Would-be Intervening States before the International Court of Justice and the Application of Res Judicata”,  2 (2) The Law and Practice of International Courts and Tribunals, (2003), pp.269-294.


� On the question of local or domestic remedies See generally, Amerasinghe, C.F., Local Remedies in International Law, (Cambridge Univ. Press, 1990)


� See generally Collins, L., Provisional and Protective Measures in International Litigation, (Martinus Nijhoff Publishers, 1993), pp. 9-238.





� See for instance Article 20 of Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment and Articles 8 and 10 of the Optional Protocol to the Convention on the Elimination of Discrimination against Women. 
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