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Article 12: Equal recognition before the law
We very much support the focus on the support-based model with the strong presumption being that the person can, with varying degrees of support, make decisions about his or her life.  We note, however, that while the support networks of an adult with severe disability should of course be empowered as much as possible to act in the best interests of the person without having to resort to formal guardianship arrangements, it is unrealistic and dangerous to assume that persons with disability will always be protected by those closest to them or that they will always have support networks available to them.  A legal mechanism that will allow, as a last resort, the formal appointment of a person with the responsibility to make particular decisions on behalf of a person unable to make decisions for himself or herself is essential for the realisation of the human rights of persons with disability.  

We note the complexity of the issues underpinning the intent of Article 12 and, for the most part, we support the alternate text for paragraph 2 of Article 12 put forward by Canada, Australia, Norway, Costa Rica, USA and Liechtenstein. However, it is our view that the suggested alternate text for Article 12 could be improved further by ensuring that it addresses the issues set out below. 

1. Reference to international law and standards

At this stage, there really is no 'hard' international law in this area, although there are important standards set out in particular declarations and principles established by the international community. To ensure that these standards are recognised and incorporated into this Convention we recommend that Article 12 ought to refer to international law and standards. Such reference will also provide for the ongoing development of standards in this area and the application of any new standards that are made in this area after the adoption of this Convention.

2.  Transparency

Mechanisms establishing guardianship arrangements must be open and transparent, so that the framework is not open to alternative interpretation by States Party.
3.  Appeals

Although the alternate Article 12 refers to independent and impartial review, it does not provide for the appeal of such decisions.  A robust appeals process – for example, the right to make an appeal of a decision made by a guardianship or trusteeship tribunal to a Court - is absolutely imperative to such a system.  Decisions that are not subject to review are open to abuse and may result in a token procedure that does nothing but perpetuate human rights abuses. 

4.  Restriction on decisions 

Alternate Article 12 should place restrictions on the types of decisions that are permitted to be made by a formally appointed decision-maker. These decisions are the major life decisions that should not be placed in the hands of another (including voting, making a will, experimental medical procedures and irreversible major invasive procedures other than for life-saving purposes, and end of life). 

There is no question that there is enormous potential for abuse and neglect within formal decision-making arrangements.  In many parts of the world, there remain unreformed regimes that are unnecessarily all-encompassing and permanent in nature, invest responsibility for decision-making in persons with conflict of interest, are not subject to appropriate review, and are associated with institutionalisation and abandonment, among many other problems.  

Even rights-based formal decision-making systems must never become complacent.  It is therefore essential that this Convention mandates the reform and modernisation of formal decision-making systems, and provides the foundation for the recognition and further development of standards that will provide for the individual tailoring of supported decision-making to ensure that it is limited to what is absolutely necessary, and only for as long as it is necessary, and which provide stringent safeguards against abuse.

Finally, we note that a fundamental principle governing the development of this Convention is that it not derogate from existing international law protecting persons with disability. In our view, failure to ensure in this Convention that formal decision-making arrangements are subject to rigorous safeguards would erode existing protections against abuse and neglect in such arrangements.
Set out below in bold are the proposed amendments to the preferred draft Article 12:
Recommended text
Article 12

Equal recognition before the law

1. States Parties shall recognize that persons with disabilities enjoy legal capacity1 on an equal basis with others in all aspects of life.

2 bis. States Parties shall take appropriate legislative and other measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity and shall be consistent with international law and standards.

2 ter. States Parties shall ensure that all legislative or other measures that relate to the exercise of legal capacity provide for appropriate and effective safeguards to prevent abuse in accordance with international human rights law. Such safeguards shall ensure that measures relating to the exercise of legal capacity respect the rights, will and preferences of the person, are free of conflict of interest and undue influence, are proportional and tailored to the person’s circumstances, apply for the shortest time possible, and are subject to periodic impartial and independent judicial review and judicial appeal. The safeguards shall be proportional to the degree to which such measures affect the persons’ rights and interests. The safeguards shall ensure that decisions in relation to significant life matters, including decisions about experimental medical procedures and irreversible major invasive procedures other than for life-saving purposes, are subject to independent and impartial judicial review before the decision is implemented.

3. States Parties shall take all appropriate and effective measures to ensure the equal right of persons with disabilities to own or inherit property, to control their own financial affairs and to have equal access to bank loans, mortgages and other forms of financial credit, and shall ensure that persons with disabilities are not arbitrarily deprived of their property. 

