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Article 2: Definitions – Reasonable accommodation
The definition of "discrimination" uses the concept of "reasonable accommodation" which is later defined in Article 2 as: 

"Reasonable accommodation" means necessary and appropriate modification and adjustments not imposing a disproportionate burden, where needed in a particular case, to ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental freedoms;
It is the references to “necessary and appropriate” and “disproportionate burden” which are of great concern to us for the reasons set out below. 

A.
Concerns about “disproportionate burden”
1. 
The meaning of disproportionate burden is unclear, underdeveloped and ambiguous

Though the standard of disproportionate burden is used in Article 5 of the Council for the European Union's Employment Equality Drive, generally there is no clear understanding or jurisprudence of what the standard means in practice.  The term has the very real potential for subjective application and for States Parties to the Convention to set their own standards on what constitutes disproportionate burden.

The standard of disproportionate burden is underdeveloped and does not have the clarity and depth of interpretation that is provided by better developed standards, such as 'unjustifiable hardship' and 'undue hardship' (see Table 1 below).  Similar concerns have been raised by other participants in the Convention development process with respect to the meaning and application of disproportionate burden.

2.
Problems in interpretation, application and implementation

The two main problems are that:

i. the disproportionality concept is not transferable to a reasonable accommodation context.  Application of the term 'disproportionate' in the area of indirect discrimination under Australian law, for instance, uses a mere numerical comparison to demonstrate that a condition or requirement adversely affects one group more than another.  However, applying the concept of disproportionality to reasonable accommodation is not so simple.  It is also inappropriate because the broad costs and benefits (not only financial) of a modification or adjustment cannot be reduced to numerical values and therefore can never truly be compared against one another by a common benchmark, and
ii. using the concept of disproportionality in the context of reasonable accommodation is likely to result in confusion by creating more than one stream of jurisprudence around this concept.
3.
The term burden is unacceptable

We continue to voice our strong opposition to the word 'burden'.  The word 'burden' has negative implications suggesting that people with disability are 'carried' through as a community sacrifice or are a 'drain' on society.  This is entirely unacceptable.  People with disability contribute to the community and accommodations are made to facilitate this contribution rather than because society is making a sacrifice or carrying a burden.   

Recommendation - Unjustifiable hardship or undue hardship is the preferred test

The preferred test must be unjustifiable hardship or undue hardship. These are tests that are a common feature in the domestic anti-discrimination laws of a number of States Parties and this has led to the extensive development of jurisprudence around these tests.  
The strength of these tests is that they recognise and appreciate that achieving substantive equality for people with disability will very commonly require an allocation of resources and effort. The test of unjustifiable hardship imposes a high threshold that compels the party making the accommodation to attend to the proper allocation of resources to achieve substantive equality, while recognising that, in limited and exceptional circumstances, some parties will be restricted by their available resources to achieve full equality immediately.
An unjustifiable hardship or undue hardship test allows for the scenario where an accommodation would, on an economic basis, be calculated to produce a zero profit or even a loss to the party providing the accommodation but would ultimately provide a net social benefit. 
B.
Concerns about “necessary and appropriate”

1.
Replace “necessary and appropriate” with “reasonable”

An accommodation must be reasonable, in the sense that:

· it achieves the purpose (or purposes) for which it is being made, and

· it is tailored to meet the needs of the person with disability concerned at that time (implicitly meaning that an accommodation might need to change over time depending upon the person’s changing circumstances).

There is already a significant jurisprudence developed on the concept of “reasonableness” in the area of anti-discrimination law in a number of States.  This provides the concept of reasonableness with an articulated and objective standard, and clarifies that reasonableness is to be determined with reference to the person with disability concerned.  

There is no such equivalent for the concept of “necessary and appropriate”.  This concept has not been explored or developed in jurisprudence and is subjective.  There is a risk that the concept of “necessary and appropriate” will take into account what is “necessary and appropriate” for a wider range of people (including even the State or the party making the modification or adjustment), rather than just the person with disability concerned.

Recommendation – replace “necessary and appropriate” with “reasonable”
For these reasons we recommend replacing “necessary and appropriate” with “reasonable”.

Recommended text

Based on the reasoning above, we recommend the definition of “reasonable accommodation” in Article 2 read as follows:

"Reasonable accommodation" means reasonable modification and adjustments not imposing an unjustifiable hardship, where needed in a particular case, to ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental freedoms;
Table 1 Different standards of reasonable accommodation across jurisdictions
	State/ Body
	Standard

	Legislation and Jurisprudence


	Council for European Union
	‘Disproportionate burden’
	Council Directive 2000/78/EC of 27 November 2000.

Article 5: reasonable accommodation.

Preamble (21): To determine whether the measures in question give rise to a disproportionate burden, account should be taken in particular of the financial and other costs entailed, the scale and financial resources of the organization or undertaking and the possibility of obtaining public funding or other assistance.

Article 10: Burden of proof.

Preamble (31): Burden of proof is placed on the provider/respondent.



	Spain
	‘Disproportionate burden’
	Law on Equality of Opportunities, Non-discrimination and Universal Accessibility of Persons with Disabilities 

Article 7: includes a consideration of:

the costs of the measure;

the discriminatory impact of not providing the measure;

the features of the provider and the ability to obtain funding. 



	Inter-American
	Not specified.
	The Inter-American Convention on the Elimination of all Forms of Discrimination against Persons with Disabilities 1999

Although no references are made to the concepts of reasonable adjustment and associated standards, the targets are not qualified by any standard, ie, on a good faith reading although states can ‘gradually’ implement the purpose of the Convention, their obligations are not limited by a concept of unjustifiable hardship (let alone a lower one of disproportionate burden).  



	Australia
	‘Unjustifiable hardship’


	Disability Discrimination Act 1992 (Cth)

Section 11: Assessment includes:

the nature of the benefit or detriment for all people concerned;

the effect of the disability of the person;

the costs and financial status of provider.

The onus is on the discriminator to establish unjustifiable hardship: Cooper v Human Rights and Equal Opportunity Commission (1999) 93 FCR 481 at 492.

A high threshold that anticipates a degree of hardship in making adjustments: Hills Grammar School v Human Rights and Equal Opportunity Commission (2000) 100 FCR 206. 

Consideration goes beyond individual and looks to the benefits and costs generally: Access for All Alliance (Hervey Bay) v Hervey Bay City Council [2004] FMCA 915 [87].

 

	South Africa
	‘Unjustifiable hardship’
	Employment Equity Act No 55 of 1998 

Referring to reasonable accommodation:  the standard of ‘unjustifiable hardship’ is identified and defined under the Code of Good Practice on Disability in the Workplace (6.12) and includes consideration of:

the cost of the accommodation;

the effectiveness of the accommodation;

its impact on the operation of the provider;

its ability to address systemic patterns of inequality within society.  



	United States
	‘Undue hardship’
	Americans with Disability Act 1990

Section 101(10): considerations include:

the nature of the accommodation;

the financial resources available to a provider;

the overall impact on the operation of a provider.

The proposed provider must demonstrate undue hardship: US Airways Inc v Barnett 535 US 122 SCt 1516

Must extend beyond fears and prejudices and be demonstrated to adversely impact on the provider’s operation, eg, other staff/resource implications: Haschmann v Time Warner Entertainment Co 151 F3d 591.



	Ireland 
	‘Impossible or unduly difficult’
	Equal Status Act (2000) 

Section 4(1):

‘For the purposes of this Act discrimination includes a refusal or failure by the provider of a service to do all that is reasonable to accommodate the needs of a person with a disability by providing special treatment or facilities, if without such special treatment or facilities it would be impossible or unduly difficult for the person to avail himself or herself of the service.’
Again recognises that adjustments may come with a cost but assessment is whether the cost is unduly or unjustifiably restrictive.  

Considerations include cost (section 4(2)) and harm to others (section 4(4)).

This act separates the idea of ‘cost’ and anything that is more than ‘nominal’ is exempt: section 4(2). However, the overall assessment is still ‘impossible or unduly difficult’. The 7th Ad Hoc Committee paper notes that this purely financial focus in unique.  
It is also noted that section 34(3) allows for discrimination where there is evidence to establish that there will be significantly increased costs.



	Canada
	‘Undue hardship’ 
	Canadian Human Rights Act 1985

Section 15(2): for an accommodation to be denied it must be demonstrated that the measures would impose undue hardship on the provider. Considerations are:

health;

safety; and 

costs.

Emphasises that expense associated with accommodations typically benefits a wide range of people. Therefore the test of costs is a high one: British Columbia (Public Service Employee Relations Commission) v BCGSEU [1999] 3 SCR 3.

Onus is on provider of accommodation to establish that there is undue hardship: British Columbia (Superintendent of Motor Vehicles) v British Columbia (Council of Human Rights) [1999] 3 SCR 868.

Ontario Human Rights Code 1990

Specifically excludes considerations such as business inconvenience and customer preference.



	United Kingdom 
	‘Such steps as is reasonable’
	Disability Discrimination Act (1995) 

Sections 6 and 21: Although the expression of the test does not confirm with the typical expression—undue hardship or unjustifiable hardship—the factors considered are clearly stated and almost identical. 

They include:

the ability of the accommodation to meet the needs of the person with disability;

the impact on the operation on business or service; and

the resources available to the provider, including their financial position.



	Israel 
	‘Undue burden’
	Equal Rights for People with Disabilities Law 5758 (1998) 

Undue burden is defined as a burden that is unreasonable in the circumstances but requires a consideration of:

the cost and nature of the adjustments;

features of the provider; and

existence of external funding available.  




