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Thank you, Mr. Chair.

MDRI is tremendously troubled by the strong support voiced this morning for the text in the second set of brackets, and strongly associates itself with all of the voices of the IDC that have spoken on this issue as well as the Latin American and Caribbean States, the States of the European Union, Canada, New Zealand, Norway, South Africa and many others. That language creates a gaping hole in the Convention. It opens an exception that may be read to swallow the rule—that permits segregated education, whenever it is decided, under current attitudinal and other barriers, that the general education system cannot be inclusive. We have three points in this regard—one conceptual, one practical, and one technical—to supplement the excellent and primary points already made before and after lunch. 

First, and foremost, we recall the broad support voiced yesterday afternoon, and throughout the years this Convention has been under revision, that this Convention—like all existing human rights treaties adopted under U.N. auspices—should be one of broad principles, not one of exceptions. As Lichtenstein noted yesterday in the context of article 12, enshrining exceptions to general rules in the text of this Convention, as is done in article 24.2.d, would be like enumerating all of the ways in which child discipline is permitted under the Convention on the Rights of the Child, or all of the ways in which people may be treated differently under law under article 26 of the ICCPR. We have never to date done this in human rights law. In fact, doing so would defeat the purpose of such conventions, which is to require that States Parties take all appropriate measures to achieve the ends to which they have committed under law: namely, the full realization of all human rights. These ends include those of inclusive education as a right, as enshrined in article 24, of which virtually every state in this room has spoken in strong and consistent favor.

The second point is a practical one. It responds directly to the principal justification offered by those delegations that supported the text in the second set of brackets. Namely, human and financial resources. Resources are a critical issue. We all take them very seriously. They are an issue that this Convention, like all human rights treaties and all national and international monitoring bodies, takes firmly into account. This is made clear in the principal obligation under this Convention—laid out in article 4 and repeated in virtually every subsequent article—namely, the conduct-based obligation to adopt all appropriate measures to ensure the full realization of rights. This does not require States to factually ensure every right immediately. This is unrealistic. We all know that. Rather, it requires States to begin the process of moving toward full inclusion on an expedited basis, taking account of available human and financial resources. Judges necessarily take this into account in determining whether a state is in fulfillment of its legal obligations or not. Thus, a fully inclusive educational system will take time. It will require the adoption of countless policy changes and practices. Mostly, it will require that current attitudinal barriers related to the real-life capacities of persons with disabilities be struck down, so that we don’t just assume that persons with disabilities, especially those with mental disabilities, cannot be included in the general education system. If we include the text in the second brackets we effectively block this process. We affirmatively recognize that states may create separate segregated systems whenever they deem that their general education system is not yet ready—even when this is due only to attitudinal barriers. By using the first set of bracketed language—or Brazil’s equally elegant alternative—we recognize that the process will be a gradual one, but that there is no turning back. In this regard, we firmly support the views of New Zealand, Costa Rica, Norway and many others that the first set of bracketed text fully accommodates the concerns expressed by states as to their current human and financial capacities. 

Finally, as a technical matter and perhaps as a way out for delegations that remain skeptical. We note that the language of the second sentence of paragraph 2(d) is broader than the first sentence. The first sentence requires that States parties take all appropriate measures to ensure that persons with disabilities receive the support required, within the general education system, to facilitate their effective education. By contrast, the second sentence requires that effective individualized support measures are provided in environments which maximize academic and social development, consistent with the goal of full inclusion. While we believe that all education (including where individualized support measures are provided in separate classes) can be provided “within the general education system,” we note that “environments” is potentially broader than “the general education system,” technically removing the necessity of making any specific reference to “the general education system” in the second sentence. Brazil’s alternate formulation makes this even clearer. 

Thus, together with the fact that States are obligated only to take “appropriate” measures to ensure rights—which takes their human and financial circumstances into account—the current legal construction of this paragraph should remove any hesitation that States may have regarding reliance on the text in the first set of brackets. This is even more true with regard to Brazil’s alternate formulation. Most importantly, however, this option ensures that this Convention remains one of principles, not exceptions, and that the exception in article 24.d does not swallow the rule of inclusive education that every State in this room fully and unconditionally supports. 

We therefore implore delegations to reconsider their position on this critical issue—one which goes to the very heart of the Convention—and support the text in the first set of brackets or Brazil’s second excellent option of reducing the second sentence to the simple and elegant: “States Parties shall ensure that effective individualized support measures are provided in environments which maximize academic and social development, consistent with the goal of full inclusion.” 

Thank you, Mr. Chair.

