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NOTHING ABOUT US, WITHOUT US 


LEGAL CAPACITY

Legal capacity is fundamental to a person’s self-determination. We all make choices in our everyday life: what we eat, what we wear, which radio station we listen to and we choose our friends and relationships. 

If a person does not have legal capacity – including the right to exercise this legal capacity – then a “presumption of incapacity” flows all over an individual’s life; not just on issues of medical treatment and contract or financial decisions but all choices of a person are determined by “someone else.” 

Everyone needs their legal capacity 

and the right to exercise their 

legal capacity acknowledged and 

respected. 

True, there are some who have difficulties to make their choices or to communicate them in the “usual” ways. These individuals require – varying degrees of – support; some are dependent on the development of support networks to make their self-determined decisions. This may take some time. 



Supporting people to make decisions is an aid to individual empowerment, but must be safeguarded to prevent abuse.  Experience has shown that using supported decision-making enables all people to retain their legal capacity & their right to exercise this legal capacity. 


Safeguards in support of exercising legal capacity:

















 “I had & still 













 have an ever













 present fear of











 being imprisoned













 against my will in 













 a psychiatric 













 institution …” 




“We do know what is best for us, 

we live with our disabilities daily.” 




The recognition of full legal capacity is essential to ensure that all persons can enjoy and make use of all their human rights.
“It doesn’t matter how we communicate.


People need to look harder & learn to be able to communicate with people who find communication difficult. Just because we can’t verbalize, it doesn’t mean we should have decisions made for us.”








“The very laws that were put in place to protect us were in effect used to abuse us, our rights were denied to us and any dignity that we may have had was taken away from us.” 





Safeguards in support of exercising legal capacity:





  Legal capacity & exercising this right are the best safeguards against abuse.


  Support can come in a variety of forms, with varying degrees of formality.


  People need to know their rights to ensure that they can exercise them, also as a safeguard against abuse.


  Mechanisms such as external review can resolve disputes over the adherence of supporters to their obligations, but cannot be used to impose support against a person’s will.











Q: If services for supported decision making are not available in a country, is this country violating the Convention? 








A: The country must change its law to equalize the legal capacity of people with disabilities and convert substituted decision-making systems to a support model.  Ensuring good quality support will take more time.





Q: What happens if the individual refuses the support provided?








A: Support cannot be imposed against a person’s will.  That would be contrary to the premise of equal legal capacity.





Q: How does one safeguard against possible abuse? 








A: Individuals receiving support can dismiss support providers if they are not satisfied.  It can also be helpful to have networks of more than one person. The support system may require regular review.











A:  In this situation, ethical legal safeguards must be developed to allow unavoidable decisions to be made that do not contradict any expressed will or preference of the person.  Supportive measures must also be taken to encourage communication wherever possible.








Q: What is the situation in case of coma & unconsciousness? 








Q: How does supported decision making work for persons with very high support needs?





A: If a person is isolated and does not have trusting relationships, they may need help to build them. When a person does not speak, there are many other ways to express feelings and desires. Those providing support need to be very attentive to cues that indicate likes and dislikes.  There must be safeguards to ensure that providers of support do not overrule the will of the individual with a disability.











Should you have further questions, please write to: idclegalcapacity@yahoo.com

For many people with disabilities, there are already too many bureaucracies and managers to deal with.  Establishment of trusting support relationships and self-empowerment of people with disabilities may depend on the absence of third-party involvement. 


