Article 12

Equal recognition before the law

1.
States Parties reaffirm that persons with disabilities have the right to recognition everywhere as persons before the law. 

[DELETE FIRST ALTERNATIVE: 2.
States Parties shall recognize that persons with disabilities have [legal capacity]
 on an equal basis with others in all fields and shall ensure that where support is required to exercise that capacity:


(a)
The assistance provided is proportional to the degree of support required and tailored to the person’s circumstances, that such support does not undermine the legal rights of the person, respects the will and preferences of the person and is free from conflict of interest and undue influence. Such support shall be subject to regular and independent review;


(b)
Where States Parties provide for a procedure, which shall be established by law, for the appointment of personal representation as a matter of last resort, such a law shall provide appropriate safeguards, including regular review of the appointment of and decisions made by the personal representative by a competent, impartial and independent tribunal. The appointment and conduct of the personal representative shall be guided by principles consistent with the present Convention and international human rights law.] 

JUSTIFICATION:  With a few modifications, the second alternative is a better basis for a progressive article that ensures support to the full extent needed without compromising the freedom to make one’s own choices.

OR: alternative:

[LIFT BRACKETS:  2. States Parties shall recognize that persons with disabilities enjoy (ADD: and can exercise) legal capacity (DELETE:1) on an equal basis with others in all aspects of life.

JUSTIFICATION: Legal capacity must be understood, as it is in the context of CEDAW, to include the capacity to act, such as concluding contracts and participating in judicial proceedings.
2 bis. States Parties shall take appropriate legislative and other measures to (DELETE: provide access by) (ADD: ensure that) persons with disabilities (DELETE: to) (ADD: have) the support they may require in exercising their legal capacity.  (ADD: Such support measures shall include the assistance required to seek and obtain support.)
JUSTIFICATION: Paragraph 2bis should be strengthened to ensure that all people with disabilities actually have the support they may need to exercise legal capacity.  This will make legal capacity truly accessible to those who can only exercise it with some support.  We would also add that support includes the assistance necessary to seek support, so that other people may initiate support for someone who is not able to seek it.  Provision of support is always subject to the person’s own exercise of legal capacity and other safeguards, so it cannot be imposed against a person’s will.

2 ter. States Parties shall (DELETE: ensure that all legislative or other measures that relate to the exercise of legal capacity provide for appropriate and effective safeguards to prevent abuse in accordance with international human rights law.) (ADD: establish effective safeguards to prevent abuse of support in exercising legal capacity.) Such safeguards shall ensure that (ADD: support) measures (DELETE: relating to the exercise of legal capacity) the exercise of legal capacity respect the rights, will and preferences of the person, are free of conflict of interest and undue influence, (ADD: and) are (DELETE: proportional and) tailored to the person’s circumstances. (DELETE: , apply for the shortest time possible, and are subject to periodic impartial and independent judicial review.) The safeguards shall be (DELETE: proportional to the degree to which such measures affect the persons’ rights and interests) (ADD: appropriate to the type of support provided, including, where necessary, periodic impartial and independent judicial review.)]
JUSTIFICATION: Paragraph 2ter should be redrafted to refer to safeguards in the provision of support, and delete the reference to international law since there exists no such law in relation to safeguards for support.  The current text is open to interpretations that conflict with the support model and the premise of equal legal capacity. 

The difference between the support model and the substitution model is that there cannot be an outside determination to deprive any person of the right to make his or her own decisions.  All levels of support and representation can be included in the support model, with appropriate safeguards.

The provisions on procedural aspects of safeguards should be redrafted to say that safeguards shall be appropriate to the type of support provided, including, where necessary, periodic judicial review.  The reference to the degree to which a person’s rights and interests are affected should be deleted, as well as the requirement that measures apply for the shortest time possible.  These provisions reflect a mistaken belief that support is undesirable and has a detrimental effect on a person’s rights and interests.  Support should be provided to the extent of a person’s need, without any penalty or shame attached. 

3.
States Parties shall take all appropriate and effective measures to ensure the equal right of persons with disabilities to own or inherit property, to control their own financial affairs and to have equal access to bank loans, mortgages and other forms of financial credit, and shall ensure that persons with disabilities are not arbitrarily deprived of their property. 
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