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General Comments :
The 8th Session is likely to focus on definition of disabilities and I learn the role of families. 

· It is better that we from India define it in our socio- cultural context. For example, personal and social obligations differ from culture to culture. So lack of  ability to meet them must be described a spartial and full disability in particular context. For example, one Culture may endorse nudity and other country would think that the person is mentally unsound on account of nudity. These cultural nuances come in the way of an universal blanket definition of Disability across countries and cultures. 
· Similarly, the role of family vis a vis the Rights of disabled persons.  This also varies from country to country and culture to culture. 
Specific Comments on the Seventh Session Draft 

ARTICLE 3 .GENERAL PRINCIPLES – 
      This section must include one more principle , i.e. value for Safety and Privacy. 
ARTICLE 4.f  
This section deals with   the application of new devises and technologies . The overtones are physical disabilities. What about new medicines, rehab. Techniques, and new therapies to be promoted at affordable costs. Drug experiments must have the informed consent. But new drugs once cleared for public consumption must be prescribed and used taking all precautions in terms of ethics in therapeutic treatment. 
ARTICLE 6- PROTECTION AND SAFETY OF WOMEN WITH
DISABILITIES – 

Disabled women need special safety and protection from abuse when they are young. However when they are old, and if the natural care givers are not alive any more, what are the provisions to be made by the State? If Care homes are run by the State , will the human rights forum call it violation of freedom?  The Western countries have community living arrangements by providing housing. India has  no such provisions ; nor is there any guarantee that such housing projects wont run into human rights violation centers. 
ARTICLE- 9
 is a separate article devoted to physically disabled. Similarly why cant we have a separate article for MI or psychiatrically disabled persons?  
ARTICLE- 12.2
 footnote 1 “legal capacity” 
· The definition of legal capacity in the UN deliberations is in  A/AC.256/2005/2, paragraph 20 for definition of legal capacity. However, this  is not easily accessible.

According to Dr. Amita Dandha  , the term “legal capacity” is a social construct; hence biased  by the medical approach to its definition . The underlying assumption by her is that the legal capacity of mentally ill persons is on par with all disabled persons and therefore their consent is essential for treatment. As a rider she adds that , “Forced treatment” and “Forced Rehabilitation” must be abolished. This may be manageable( though it is not true) in Western countries wherein 911 Emergency help and  community support services is well organized Here it will be disaster. I am not advocating Forced  treatment  as a norm; but provision must be there in law for it if the necessity arises TO PROTECT THE RIGHT TO TREATMENT.  In these matters, the WHO document on  ( sent as attachment ) makes a distinction  between “legal capacity” and “legal competence” ; former is medical and latter is legal concept. I think we should ask UN to adopt these terms for the mentally disabled persons.
12.2   - States Parties shall ensure that all legislative or other measures that relate to the exercise of legal capacity provide for appropriate and effective safeguards to prevent abuse in accordance with international human rights law. Such safeguards shall ensure that measures relating to the exercise of legal capacity respect the rights, will  and preferences of the person, are free of conflict of interest and undue influence, are proportional and tailored to the person’s circumstances, apply for the shortest time possible, and are subject to periodic impartial and independent judicial review. The safeguards shall be proportional to the degree to which such measures affect the persons’ rights and interests and needs? If the person needs it lifelong, yes. 
3. States Parties shall take all appropriate and effective measures to ensure the equal right of persons with disabilities to own or inherit property, to control their own financial affairs and to have equal access to bank loans, mortgages and other forms of financial credit, and shall ensure that persons with disabilities are not arbitrarily deprived of their property.( What is to be done if they are not in a position to manage their financial decisions? Should we not mention guardians here also?)  

1. 17. 2 -  States Parties shall protect persons with disabilities from forced interventions or forced institutionalization aimed at correcting, improving or alleviating any actual or perceived impairment.( How else can we admit a person with altered thought process except by force? Otherwise he or she will become dangerous to self and others ). 
2. 17.4 - States Parties shall ensure that involuntary treatment of persons with disabilities is:

(a) Minimized through the active promotion of alternatives; (What are these alternatives ? ) 
(b) Undertaken only in exceptional circumstances, in accordance with procedures established by law and with the application of appropriate legal safeguards; ( In most cases in India , the informal practice of involuntary treatment arising out of the  relationship between the client families , the patient  and the treating  Psychiatrist is more humane than what Law can enforce. Just like conventions and customs in Society that cannot be moulded into any legal framework there are certain cultural and societal practices of Psychiatry that must not be disturbed by Law unless they are really cruel. The Mental Health Act 1987 needs amendment  to  prevent abuse but it is not a piece of redundant legislation.  
Article 18 –   Immigration  VISA forms ask direct questions about history of Psychiatric treatment.  Instead , it should be reworded in a manner that does not invade privacy but elicits the necessary information.  

Article 22- all legal and official enquiries dealing with disabled persons must examine the individual  in camera.  
