Ad Hoc Committee on the Disability Convention, Seventh Session

Intervention by Mental Disability Rights International (MDRI)

on Draft Article 25

(Right to Health)
Thank you, Mr. Chairman. 

MDRI is very concerned about several aspects of this Article. In particular we are concerned about its limitation of the concept of the right to health to “health services,” rather than to “health facilities, goods and services” as is recognized by the U.N. Committee on ESCR. We are even more concerned about the U.S. proposal to further limit this Article to “health care.” Both of these narrow terms (“services” and “care”) unnecessarily and prejudicially limit the concept of the right to the highest attainable standard of physical and mental health, as is recognized in international law. 

It is important to mention that the U.N. Committee on Economic, Social and Cultural Rights has interpreted the “right to the highest attainable standard of physical and mental  health”—which is recognized in those terms in article 12 of the ICESCR, as well as in the Inter-American and African regional instruments—in a broad way, to go well beyond “health services.” Thus, in ¶11 of its General Comment No. 14 it has stated: 

“11. The Committee interprets the right to health, as defined in article 12.1, as an inclusive right extending not only to timely and appropriate health care but also to the underlying determinants of health, such as access to safe and potable water and adequate sanitation, an adequate supply of safe food, nutrition and housing, healthy occupational and environmental conditions, and access to health-related education and information, including on sexual and reproductive health. A further important aspect is the participation of the population in all health-related decision-making at the community, national and international levels.”

The Committee interprets Art. 12(2)(d) of the ICESCR as referring not only to “medical services” but to health facilities, goods and services, as well as the underlying determinants of health, and it refers to health in those terms. Thus, MDRI strongly supports the important proposal of South Africa, supported by Jordan, to broaden “health services” to “health facilities, goods, and services,” as is recognized by the U.N. Committee that monitors the ICESCR. We need to make sure that this Convention does not limit the right to health of PWD to a standard lower than that provided to other persons. We are in substantial risk of doing this by limiting health to “health services” in this Article. The referenced change should be made wherever “health services” arises in this Article, i.e., in the chapeau and in subparagraphs a), b) and c). 

We are in even further danger of creating a lower standard for PWD if the Committee adopts the proposal of the United States to change “health services” to “health care.” Although “health services” is unduly narrow in not addressing facilities, goods, and the underlying determinants of health, “health services” is at least broader than “health care” in that it includes things that are not just care, but also financial support where necessary, transportation to and from clinics, and any other form of social assistance. The right to the highest attainable standard of physical and mental health means little without these essential aspects, which are already recognized in international law. As Senegal has stated, “health is everything.” 

We underscore that political considerations can not enter into this Convention if we are serious about providing effective protection for the millions of persons with disabilities around our world that suffer daily human rights abuses with respect to their health—as highlighted by PAHO this morning. “Services” does not relate to abortion, it has nothing to do with it—as referenced by the EU, Uruguay and Costa Rica. Let us not let these political issues infect this Convention. Let us ensure that all PWD receive the same range and quality of health facilities, goods and services that all other persons receive. As emphasized by Canada, this article attempts to do nothing more. If it continues to be a concern, let it be reflected in the record.

Two very brief additional comments. First, the United States proposed changing “range and standard” of affordable health services” to “standard and quality.” MDRI strongly supports the addition of the word “quality”—a critical addition—but the replacement of “range” with standard does not make sense and in fact limits the usefulness of the term “quality.” Indeed, it omits the critical reference that persons with disabilities are entitled to the same “range”—meaning the full gamut—of health services, goods and facilities that are available to others, but it also makes “quality” seem synonymous with “standard.” This puts the provision in a “quality of care” framework, the typical health policy way of looking at things as opposed to human rights framework. This is not appropriate in this Convention, particularly as we seek a paradigm shift away from a medical model of disability. 

Finally, and very briefly, this Article does not currently reference sufficiently the elements of availability, accessibility, acceptability and quality highlighted by the U.N. Committee on ESCR. In this regard, MDRI proposes changing the reference in the chapeau to “ensure access for PWD” to “ensure the availability and accessibility for PWD.”

In sum, we must ensure that this provision does not provide lower standards than currently exist in other international human rights instruments of universal application. It must reflect that the “right to health” is the right to health goods, services and facilities PLUS healthy conditions, that is, the underlying determinants of health—as made clear by the various U.N. Committees monitoring the other core international human rights instruments and by PAHO in its statement this morning, which MDRI strongly supports. MDRI also supports the inclusion of the right to free and informed consent—splitting subparagraph d) into two or three separate subparagraphs, as proposed by Mexico yesterday, to make this principle effective. 

Thank you, Mr. Chairman. 

