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 After initial discussions in 2012, the United Nations Committee of Experts on 
International Tax Cooperation (“the Committee”) decided to form a Subcommittee on 
Extractive Industries Taxation Issues for Developing Countries (“the Subcommittee”) at their 
2013 annual session.  

 
 The Subcommittee is comprised of representatives from tax administrations with wide 
and varied experience in dealing with the extractive industries, academia, international and 
non-governmental organizations as well as representatives from the private sector, including 
from petroleum and mining companies.  
 
Subcommittee Membership 
 
 The members of the Subcommittee and their affiliations (although membership is in a 
personal capacity) are:  
 
 Members of the Committee who are also Subcommittee Members 
 

• Mr. Mohammed Baina 
• Mr. Johan Cornelius de la Rey 
• Mr. El Hadji Ibrahima Diop 
• Ms. Liselott Kana 
• Mr. Enrico Martino 
• Mr. Ignatius Kawaza Mvula 
• Ms. Carmel Peters 
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• Ms. Pragya S. Saksena 
• Mr. Stig B. Sollund 

 

• Ms. Ingela Willfors 
• Mr. Ulvi Yusifov 

 
 Other Members 

• Mr. Charles Bajungu (Tanzania Revenue Authority – TRA) 
• Ms. Nara Monkam (African Tax Administration Forum – ATAF) 
• Mr. Miguel Pecho (Inter American Center of Tax Administrations – CIAT) 
• Mr. Michael Keen (International Monetary Fund – IMF) 
• Mr. Richard Stern (World Bank Group - WBG) 
• Mr. Jan de Goede (International Bureau of Fiscal Documentation – IBFD) 
• Mr. Michael Kobetsky (University of Melbourne) 
• Mr. Tomas Balco (Ministry of Finance of Slovakia) 
• Ms. An Theeuwes (Shell International) 
• Mr. Alvaro de Juan Ledesma (Repsol) 
• Mr. Karl Schmalz (USCIB) 
• Ms. Nana Okoh (Gold Fields Ghana Ltd) 
• Ms. Pooja Rangaprasad (Financial Transparency Coalition) 
• Mr. Michael Durst (Attorney)  
• Mr. Moisés Orozco García (SAT Mexico) 
• Mr. Chris Sanger (EY) 
• Mr. Hafiz Choudhury (M Group) 

 
 
Issues  
 
 The extractive industries are engaged in finding, developing, producing and selling 
non-renewable natural resources such as crude oil, natural gas and mining products. The 
extractive industries are an important sector and thus a potentially important revenue base in 
many developing countries and emerging economies. Not only is or will the direct investment 
in the extractive industries be an important contributor to economic development, but it can 
potentially also provide a broader, and potentially important, revenue base for additional 
economic development that countries may wish to pursue.  

 
 Designing appropriate tax regimes in resource-rich countries is far from easy. The tax 
and broader fiscal system that applies to the extractive industries should ensure that the 
government obtains an adequate and appropriate share of the benefits from its resources – 
taking into account that they are assets owned by the country and once extracted, they are 
gone – while providing a return commensurate with the risks borne and functions carried out 
by the parties involved and thus sufficient to attract the investment and capital desired.  
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 Transparent administration of the tax system and the avoidance of double taxation 
further reduce risks for investors thereby influencing investment decisions in the extractive 
industries. Governments should seek to balance creating or sustaining a supportive 
environment for large investment with the country’s need for revenue streams that can be 
applied to their development efforts. 

Approval for Guidance Notes  

 At the tenth annual session, the UN Committee of Experts on International 
Cooperation in Tax Matters decided to focus its work in the area of taxation of extractives on 
areas considered the most pressing for developing countries. In addition to an (1) Overview 
Note that tries to summarize and bind the other Guidance Notes, the following issues were 
identified important for developing countries and the Subcommittee has, over the past two 
years, developed Guidance Notes on:  

(2) Capital Gains Taxation and Indirect Transfers, and 

(3) Selected Double Tax Treaty Issues.  

 These three Guidance Notes will be submitted to the Committee for approval at their 
eleventh annual session. While the Guidance Notes have been drafted, the Secretariat will 
make editorial changes to the Notes as well as any other changes requested by the Committee 
after the annual session in order to prepare them for publication.  

Capital Gains Taxation and Indirect Transfers  

 This Guidance Note discusses whether and how a capital gains tax could be 
implemented. Domestic legislation could tax gains on sales of capital assets as general 
ordinary income, as capital gains taxable under the corporate income tax law, or by a stand-
alone capital gains tax law. In cases where there is a capital gains tax on sales occurring 
within a country, the question of how indirect sales should be treated is examined. Instead of 
transferring an asset, e.g. a mine itself (direct transfer), the owner of an entity holding the 
asset may transfer its interest in that entity (thus “indirectly” transferring the underlying 
asset).  

 In the case of a direct transfer of a mining or petroleum right, even by a non-resident, 
the source country can levy a tax under its domestic law on the gain from the sale of such 
property. The guidance note reviews issues and considerations a country may face in taxing 
or, in some circumstances, not taxing such direct transfers. Next, the note considers indirect 
sales of mining or petroleum assets. For example, in order to protect the tax base of the 
source country in those cases, an indirect transfer tax rule could be implemented to tax 
indirect sales. The Guidance Note reviews issues involved in making, implementing, and 
administering such a decision. An indirect transfer tax rule may involve both domestic law 
and applicable tax treaty issues, and the relationship of these is analysed.  
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Selected Double Tax Treaty Issues  

 Bilateral tax treaties play an important role in coordinating rules for cross-border tax 
treatment and eliminating obstacles to cross-border trade and investment. Extractive activities 
usually have numerous cross-border elements. They are undertaken by investors, license 
holders, service providers and suppliers who are often not resident in the source country. 
Additionally, natural resources, once extracted, are typically exported. These elements raise 
several tax treaty issues for the extractive industry, which are discussed in this Guidance 
Note.  

 In particular, the Note includes commentary on which taxes are covered by a treaty, 
when activities of investors, contractors and subcontractors are taxable, how tax legislation 
may vary throughout the life cycle of a natural resource project, how the term “royalties” as 
used in tax treaties differs from mineral/oil and gas royalties, whether a tax or other levy is 
creditable in the resident state of the investor, aspects of non-discrimination, and the 
territorial scope of the treaties.  

Submission for Comments   

The Subcommittee also submits for comments and guidance by the Committee a first draft of 
a (4) Guidance Note on the Tax Treatment of Decommissioning. This draft focuses on the tax 
issues involved in the decommissioning of oil and gas extractive sites. Upon receiving inputs 
by the Committee and contributions from other stakeholders, the Subcommittee proposes to 
prepare a paper for submission to the twelfth annual session in 2016, including by adding a 
thorough analysis of the tax treatment of decommissioning of mining sites.  

Future Work Plan 

 The Subcommittee seeks approval from the Committee to focus on completing the 
following Guidance Notes as well as the Decommissioning Note mentioned above:  

(5) Value added taxation:  This Guidance Note will discuss how VAT affects the 
extractive industries at every phase in a typical extractive life cycle, due to the 
VAT being applied to both the inputs and the outputs of the extractive industry,  
 

(6) Negotiation and re-negotiation of extractive industries contracts: This Guidance Note 
will review various issues that arise in connection with the negotiation of such 
contracts, and the options regarding their renegotiation as circumstances or the parties 
involved change,  
 

(7) Permanent establishment issues for the extractive industries: A special focus on 
Article 5 and how this article can influence the taxation of the extractive industries 
is the subject of this Guidance Note,  
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(8) Kinds of government “take”: The different forms of government taxation and 

participation and their likely impact in various scenarios would be described in this 
Guidance Note, and  
 

(9) Effective review of invoicing and costs: This Note would focus on issues that are 
often referred to as “trade mispricing”. While it will not be possible to complete a 
Note on this issue in 2016, the Subcommittee will explore options in taking this 
work forward bearing in mind the key issues and resources available and will report 
to the Committee on its 12th annual session. 
 

 The Subcommittee requests some flexibility in managing this work plan such as de-
emphasizing some elements and to instead include other items that seem more urgent. 
However, in view of the full agenda, the inclusion of further topics is likely to be few in 
number.  

 
Subcommittee Meetings  
 
Third Meeting:  New York  
 
 The Subcommittee met in April 2015 for discussions in New York. During that 
meeting, various Subcommittee members updated the rest of the Subcommittee on the 
ongoing work on the Guidance Notes and asked for comments on how to further refine the 
outputs. The meeting was well attended and brought together Members of the Committee, 
other governmental tax experts, non-governmental organizations as well as private sector 
representatives.  
 
Fourth Meeting:  Bratislava  
 
 During the last meeting before the eleventh annual session, in August 2015 in 
Bratislava, the Subcommittee focused on finishing the Guidance Notes that are being 
submitted to the Committee for approval. Additionally, the Subcommittee discussed the 
remaining Guidance Notes with a view to establishing a work plan to be able to finish them 
before the twelfth annual session of the Committee.  
 
Conclusion  
 
 The Subcommittee notes the important role of international and regional organizations 
in this area as evidenced by the presence of the IMF, WBG, ATAF and CIAT on the 
Subcommittee and recognizes the possibilities for valuable cooperation between the UN and 
such organizations.   
 
 The Subcommittee would like to thank the government of the Slovak Republic for 
their generosity in hosting a meeting of the Subcommittee and encourages other governments 
to consider hosting further meetings. A lack of funding continues to be an issue and the 
Subcommittee will proceed to seek support for the work that it is undertaking including to 
enable Subcommittee members from developing countries and the Secretariat to participate at 
upcoming meetings.  
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 With this note, the Subcommittee seeks approval of the aforementioned Guidance 
Notes as well as its work plan as noted in the previous paragraphs and invites comments to, 
and input into, all Guidance Notes attached to this note.  
 
 

********** 
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