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Summary 

This note has been prepared by the Coordinator of the Subcommittee on the Update of 
the United Nations Model Tax Convention and addresses some of the issues raised in 
that update for consideration by the Committee. 

 

 

 

 

* This report should not be taken as necessarily representing the views of the United Nations. 
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UNITED NATIONS MODEL TAX CONVENTION UPDATE 

 
 
Introduction 
 
1. The Group of Experts is working towards a revised UN Model Double 
Taxation Convention, including the Commentaries.  The last version of the Model 
was published in 2001 and is thus almost 10 years old.  By contrast the OECD Model 
has been updated every 2-3 years (2010, 2008, 2005 etc). 
 
2. The updated Commentaries will included changes to the Commentaries agreed 
by the Group of Experts since the 2001 version as a result of either changes to 
Articles of the UN Model Convention or simply changes to the Commentaries that 
have been agreed to but which are unrelated to changes to the Model itself.  For 
example the Commentary to Article 11 will incorporate agreed changes to the 
Commentary after paragraph 20 relating to Islamic Financial Instruments.  As work 
has progressed there are a number of issues that it would be useful to obtain guidance 
or feedback from the October 2010 annual session of the Committee of Experts.  
These are listed below: 
 
Including Quotations from the OECD Model Convention 
 
3. The current UN Commentaries quote extensively from the OECD Model 
Convention.  This practice has been maintained in the draft UN Model Update 
because there has been no mandate from the Committee to alter this practice. 
 
4. The options would seem to be: 
 

a) not refer, except exceptionally, to the OECD Commentaries at all.  This 
would seem to be undesirable since it would leave readers without any 
guidance on interpretation or would require the Committee to replicate 
years of work undertaken by the OECD. 

 
b) refer only generally to the OECD Commentaries as a general 

interpretative guide when the UN and OECD Model Conventions are the 
same.  This would provide only minimal interpretative guidance to users 
of the UN Model and most particularly would run the risk that the UN 
Model would implicitly be endorsing changes made by the OECD to its 
Commentaries that the Committee does not agree with.  A recent example 
is the OECD 2008 Model Update Commentary on Article 7.  While this 
Commentary is still based on the Article 7 text adopted by the UN Model 
it varies from the OECD’s 2005 Update by incorporating significant 
amendments to adopt the OECD’s 2008 report entitled “Attribution of 
Profits to Permanent Establishments”.  The UN Committee has not 
adopted the approach of that report and should not incorporate it by 
references into the UN Model Commentary. 

 
c) refer explicitly to paragraphs of the OECD Commentaries but not quote 

them in the text.  This would shorten the length of the UN Commentaries 
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considerably but would require the user of the UN Commentaries 
continually to refer back to their copy of the OECD Commentaries.  It 
could also be difficult in places where a UN Commentary quotes the 
relevant OECD Commentary but notes divergences between the 
UN/OECD Models or interpretations.  An example is UN paragraph 12 of 
the Commentary to Article 12 (Royalties) where the UN Model refers to 
equipment renting and the quotations used in the UN Commentary include 
relevant references to the 1977 OECD Commentary when the OECD 
Model also included equipment renting. 

 
d) continue the existing practice of quoting from selected passages of the 

OECD Commentaries as appropriate.  As noted above this is the approach 
followed by the draft revision.  If we are to continue with this approach it 
seems important that: 

 
• It should be clear what version of the OECD Commentaries is 

quoted.  In the draft to date this is the 2008 Update unless another 
version is explicitly adopted.  An example of this is Article 7 of the 
draft which explicitly refers to and quotes the 2005 Update and not 
the 2008 Update given the fact that the 2008 Update incorporates 
OECD’s 2008 Attribution of Profits to PEs report. 

 
• It should be clear that the Committee is endorsing the quoted 

OECD comments.  In most cases this should be non-problematic 
since the quotes should flesh out technical points.  An example of 
where the draft deletes existing quotes from the OECD is Article 7.  
Paragraph 9 of the UN Commentary to that Article quotes at length 
from the OECD Commentary on why the PE definition should not 
include a force of attraction rule.  Given that the UN supports such 
a rule, inclusions of these quoted paragraphs seems inappropriate 
and are deleted from the draft version. 

 
• The included OECD quotations should be relevant and useful to 

users of the UN Commentaries.  This is a matter of opinion but in 
the draft a conservative approach has been adopted and most of the 
existing quotations have been retained. 

 
Use of the Terms “Developing Countries” and “Developed Countries” 
 
5. The UN Commentary refers on many occasions to the terms “developing” and 
“developed” countries.  This is understandable in the context of the original mandate 
of exploring “ways and means for facilitating the conclusion of tax treaties between 
developed and developing countries”.  In this context the UN Model is seeking a 
compromise that could be agreed upon between differing views of these two groups 
of countries. 
 
6. The difficulty that arises is that the terms “developing” and “developed” is 
generally used to mean a preference for source-based versus residence-based taxation 
or capital and service importers versus exporters.  Countries can and do have views on 
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source versus residence basis that are not in accordance with the “developing” versus 
“developed” distinctions. 
 
7. The approach adopted in the draft is to retain the “developing” versus 
“developed” distinction where that seems appropriate.  That is particularly the case 
where reference is to prior discussions of the Group/ Committee of Experts where 
presumably it was agreed that member’s views were demarcated along these lines.  
An example is the Commentary on Article 10 (Dividends) where, for example 
paragraphs 2 and 8 set out differing views of developing and developed countries. 
 
8. In some cases, the draft deletes references to “developing” and “developed” 
countries.  This is where it is not considered to add any context to the Commentary.  
One example is paragraph 5 of the Commentary to Article 7 where differences of 
views are stated as to the position of developing countries.  Another example is 
paragraph 3 of the Commentary to Article 6 – the distinction between developing and 
developed countries seems to add little here. 
 
Other Issues 
 
9. The existing Commentary frequently refers to the “Group of Experts”.  As the 
relevant body is now a Committee, the draft refers to “Group of Experts” in the past 
tense and “Committee” to refer to the current body.  When referring to past 
discussions of the Group it alters the draft to refer to “when this was considered by the 
Group of Experts in” or “when this issue was last considered by the Group”.  The 
difficulty is that the Group as referred to is not the existing Committee. 
 
10. Historical references and discussions have been deleted in the draft.  An 
example is paragraph 8 of Article 11.  This refers to UN decisions to align the UN and 
OECD Models.  While relevant when done, this now seems of little relevance. 
 
 

* * * * * 
 


