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Summary

The present paper examines recent evolution asrdsgmutual agreement
procedures. Both the European Union and the OECDehbeen working on
improving dispute resolutions, including in casdsToansfer pricing adjustments.
For the first time, the arbitration phase provigdnin the European Convention on
Arbitration has been implemented. Within the UN toda, it seems useful to
improve cooperation and to promote dispute resohgi Work may result in
benchmarking best practices or adopting new methddsther work is anyway
needed to progress on that issue.

* The present paper was prepared by Mr. PascaltS&inans, Assistant-Director Legal Services,
General Tax Directorate, France. The views and iopis expressed are those of the author and do
not necessarily represent those of the United Natio
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I ntroduction

1. The harmful effects of international double td@a on trade of goods and
services and movements of capital, technology aedsgns are well known. The
principal goal of countries that enter into tax gentions is precisely to eliminate
that double taxation so as to promote cross-botdate and investment. That goal,
however, cannot be achieved to the extent that @otdxation is not eliminated
because countries that have entered into a taxemtion adopt different views as
regards the relevant facts or the interpretatiothefprovisions of the convention.

2. Over the last few years, the number of dispineslving tax conventions has
grown as the frequency and complexity of internadiotransactions have increased
and as more and more countries have allocated iaddit resources to the
examination of intra-group transactions.

3. The Mutual Agreement Procedure (“MAP”) processich is put forward in

Article 25 of the United Nations Model Double Takat Convention between
Developed and Developing Countries (the "UN Mode#ind is incorporated in
almost all bilateral treaties, works effectivelydaallows the resolution of the vast
majority of disputes between most countries thatehaigned tax treaties. That
process, however, is increasingly being put undeais. Both the volume and the
complexity of MAP cases have increased sharply #éimd trend is certain to
continue in the future.

4. Under paragraph 2 of Article 25 of the UN Mod#le competent authorities
“shall endeavour” to resolve MAP cases in a satisfey manner. To carry out fully
this obligation, every effort has to be made toctea satisfactory resolution of the
issues involved. Nevertheless, there is no fornemjuirement for the competent
authorities to reach an agreement and there ameftre situations in which a tax
convention dispute between two countries is simpdy solved. This is detrimental
to the credibility of the mutual agreement procasd, more generally, raises doubts
on the commitment of the respective countries titofe the provisions of their tax
conventions. Since tax conventions provide the tartainty necessary to attract
foreign investment, any doubt as to a country's witment to follow their
provisions can have detrimental effect on its cdtyao attract foreign investors.

5. Paragraph 36 of the Commentary on Article 28h&f UN Model includes the
text of a possible arbitration provision. That @graph reads as follows

"36. Some members of the Group of Experts supplotihe idea of adding to
article 25 a paragraph providing for arbitration oase the competent
authorities cannot resolve in mutual agreement difffculty or doubt arising
as to the interpretation or application of the Cemtion. An example of such an
additional paragraph could read:

'If any difficulty or doubt arising as to the inpgetation or application of
this Convention cannot be resolved by the competarnhorities in a
mutual agreement procedure pursuant to the previaumagraphs of this
article, the case may, if both competent authogitend taxpayer(s)
agree, be submitted for arbitration, provided tlaexpiayer agrees in
writing to be bound by the decision of the arbiiwat board. The
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decision of the arbitration board in a particulase shall be binding on
both States with respect to that case. The competethorities shall by
mutual agreement settle the procedures for sucdrhitration board."

6. Apart from the fact that this paragraph is preed as a mere example of what
some countries do rather than as a recommendedispoay it only provides for
arbitration as long as both competent authoritied the taxpayers agree and would
not, therefore, ensure a final resolution of a taxvention dispute. Also, the UN
Model does not provide any guidance as to how tidtration process should work
in practice.

7. Binding dispute resolution procedures are alyehding implemented in the

trade and investment context which result in alfimad binding conclusion to such
disputes. As non-tax barriers to trade and investmere eliminated, tax issues
assume greater and greater importance. It istbhes important to also ensure that
such issues are finally resolved.

8. As explained in sections | and Il below, bdtte European Union and the
OECD have recently made significant progress inriowng the process for solving
tax convention disputes between countries. Givenitiportance of improving trade
and investment flows between developing and devadogountries, it seems entirely
logical for the Committee of Experts to also addrésat issue in the context of its
review of the UN Model. As indicated in section,llhowever, during the last
meeting of the United Nations Ad Hoc Group of Exgeron International
Cooperation in Tax Matters, different opinions wepgpressed on the desirability of
including arbitration provisions in the UN Mode§ection IV examines some of the
concerns that were then expressed and puts foraatidns for future work.

|. TheEU Arbitration Convention

9. The member States of the European Union haveeaet the most significant
progress in solving tax treaty disputes. This does are bound by a multilateral
convention (the "EU Arbitration Convention") thatovides for the mandatory
arbitration of certain cases of double taxationtthae unresolved under a tax
convention. That multilateral convention was cartgd following a proposal for a
Council directive presented by the Commission ii7@.9 For political reasons, that
proposal was transformed into a multilateral cortimmthat was signed on 23 July
1990 and entered into force on 1 January 1995 foindtial period of five years

(and has now been renewed).

10. The multilateral convention provides a procedfor the solution of disputes
concerning the double taxation of enterprises dfiedént member States as a result
of an upward adjustment of the profits of one &gl enterprises in a member State.
Tax conventions normally include provisions, sushparagraph 2 of Article 9, that
provide for a corresponding downward adjustmentanfassociated enterprise but
there is no obligation to resolve a dispute as rgégathe application of these
provisions. The EU Arbitration Convention providés tha mandatory arbitration
of cases where the member States are unable t@ agrehe elimination of double
taxation within two years from the date the case haen submitted to one of the
competent authorities.

11. The EU Arbitration Convention was examined la¢ tL1th meeting of the Ad
Hoc Group of Experts on International CooperatianTax Matters on the basis of.
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note ST/SG/AC.8/2003/L.8 by Mr. Juan Lopez Rodriguentitled "Intermediation
and Arbitration: the Arbitration Convention of thEBuropean Union for the
Resolution of Transfer Pricing Disputes”. Paradi@d3 to 86 of that note analyze
the background and the provisions of the ArnitmatConvention in details.

The OECD work on improving the resolution of cross-
border treaty disputes

12. A few years ago, the OECD launched a major gqubjto improve the
effectiveness of the Mutual Agreement Procedurelikénthe EU Arbitration
Convention, which focuses on double taxation agsifrom transfer pricing
adjustments, the OECD work looks at improving tlesalution of all types of tax
treaty disputes. Improving the effectiveness of thgeration of the MAP and,
equally importantly, ensuring that the cases ineadlin the MAP process will come
to a satisfactory conclusion is the focus of thiECD project.

13. To take forward this project, the OECD formewWarking Group charged with
examining ways of improving the effectiveness ofe tiMAP, including the
consideration of other dispute resolution techngjusuch as arbitration. The
following describes some of the achievements of tii-going project.

Information on countries' competent authorities afidP process

14. One of the key messages that emerged fromcomsultation with business
that was done at the beginning of this project whe need to improve the
transparency of the MAP process. As a first stegniproving transparency, the
OECD has made available to the public, via its vitehso-called “country profiles”
on the mutual agreement procedure of all OECD ammesnon-OECD countriek.
These "country profiles" contain information abothlie competent authorities’
contact details, domestic guidelines for MAP anHestuseful information both for
tax authorities and taxpayers. The OECD is hopingmake available similar
information for other non-OECD economies and eneges them to provide their
profiles to the Secretariat. .

July 2004 Progress Report

15. In July 2004, the Working Group made publicragress repoftthat describes
various proposals for improving the resolution @X treaty disputes.

16. These proposals cover both operational issndssabstantive issues arising at
different stage of the mutual agreement procedOerational issues include topics
such as: the transparency of the procedures; tleeafothe taxpayer in the process;
the cost of the process; establishing a timeframe dettlement etc. Substantive
issues include: the scope and purpose of ArtidetBe interaction between MAP
and domestic law; constraints on the ability to wseimplement the MAP; time
limits, suspension of tax and interest etc. Selédssues are analyzed in detail and
proposals are made for improvements in the dispeselution process. One of the
proposals is the development of a Manual on EffectiMutual Agreement

1 These country profiles, last updated on 16 $efpte 2005, are available through:
http://www.oecd.org/document/31/0,2340,en_2649 3329601439 1 1 1 1,00.html

2 The progress report is available at http://wvesdorg/dataocecd/44/6/33629447 .pdf
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(MEMAP) that provides information and best practiaelated to mutual agreement
procedure to both tax administrations and taxpayers

17. The proposals also deal with ways to ensurettie MAP process will reach a

satisfactory conclusion and that the conclusionrésched within a reasonable
timeframe. Under the existing MAP, if after the eafidiscussions, the countries
involved in a dispute cannot agree, the disputeaieamunresolved and can result in
unrelieved double taxation. Also, even if an agmneat is reached, the procedure
can sometimes take a long time and involves afleaxpayer and tax administration

resources. Such results are unsatisfactory to aticerned. The progress report
therefore proposed to examine a number of suppléangrechniques, ranging from

an advisory opinion to a more formal arbitratiompess.

Work after the June 2004 Progress Report

18. After the release of the June 2004 progreperntethe OECD Working Group

continued its work based on these proposals. Adutse 2005 meeting, it examined
a new paragraph which could be added to ArticleoRhe OECD Model to provide

for arbitration of MAP cases that are still unresad two years after having been
presented to the competent authorities. The mddepplication of that arbitration

process would be determined by the competent aitibsr

19. If the OECD approves the addition of that paagpd to the OECD Model, it

would be accompanied by a footnote clarifying thatntries that cannot adopt an
arbitration process for various reasons remain fne¢ to include the proposed
paragraph in their conventions. It would also becaanpanied by a detailed
Commentary that would discuss the various practiagpects of an arbitration
process (e.g. form of the request, terms of refeeenselection of arbitrators,
communication of information and confidentiality;ogedural and evidentiary rules,
taxpayer's participation, practical arrangemeuntssts, applicable legal principles,
implementation of the decision, publication of tlkecision, relationship with

domestic law legal remedies etc.)

20. The OECD Working Group will be meeting on 13-D&cember 2005 to
continue its work on these proposals. It is expdcthat a document for public
consultation will be released in the early par2606 and that a public consultation
meeting will be held in March 2006 so that a repcah be finalized at the end of
2006.

Discussion of arbitration at the last meeting of the Ad Hoc
Group of Experts

21. The issue of arbitration was briefly discussgdhe December 2003 meeting
of the Ad Hoc Group of Experts. The following isstsummary of these discussions
that appears in the Secretary-General's Reporhemteeting (note E/2004/51)

"42. Various business groups, including the Intéioreal Chamber of
Commerce, have been promoting the inclusion of ehitration provision in
tax treaties. They contend that such a provisionuld@rovide assurance that
tax disputes would be resolved in a timely fashién. arbitration provision
may be binding or discretionary. The business comityuhas tended to favour
binding arbitration, whereas many Governments hdeen unwilling to
surrender their power to set tax rules to an oetsadthority. The experience
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within the European Union is that the arbitratioroyision of tax treaties is
almost never invoked. The claim is made, nevertdgl¢hat the existence of an
arbitration provision tends to promote prompt satténts. No data were
available to show whether settlements were beinglenmore promptly as a
result of an arbitration provision or whether thecitsions made under the
threat of arbitration were appropriate ones.

43. Many developed and developing countries ar@tsca about the merits of

including an arbitration provision in the United tNens Model Convention. It

was suggested that the Group of Experts had massprg matters to address.
A concern was expressed that a developing countighinbe put at a

disadvantage in an arbitration proceeding becatseeisources and expertise
may be much less than those at the command of aldgsd country on the

opposite side of an arbitration process. It wadnestted that an arbitration

event would cost €50,000, a very significant sum tioe tax departments of
many countries.

44. Arbitration might be an attractive option tfdould be implemented at
low cost and resulted in prompt and fair decisidbhsvould be undesirable if it

imposed heavy costs or if the threat of arbitraticesulted in hasty, ill-

considered settlements. The proponents of arbitnathave assumed that
arbitrators would be neutral and competent and thdtitrators could be

supplied when a country did not have the resoutcesngage an arbitrator.
Whether these assumptions are warranted is far friemar."

22. The main conclusions that can be derived fromdiscussions by the Ad Hoc
Group of Experts are:

— there is strong business support for the inclugibarbitration provisions in
tax treaties;

— whilst business tend to support binding arbitraficnany governments are
concerned about "surrender[ing[ their power to tset rules to an outside
authority";

— the are concerns that a developing country mighpbt at a disadvantage in
an arbitration proceeding because its resourceseapértise may be much
less than those at the command of a developed cpomntthe opposite side
of an arbitration process;

— arbitration might be an attractive option if itudd be implemented at low
cost and resulted in prompt and fair decisionsyduld be undesirable if it
imposed heavy costs or if the threat of arbitrati@sulted in hasty, ill-
considered settlements.

Optionsfor futurework

23. The Committee should determine whether and thmnissue of arbitration and,
more generally, dispute resolution should be deih in the UN Model.

24. At a minimum, there is a room for improving theactical application of the
mutual agreement procedure. In many countries, tbatact details of the
competent authorities and the process to be foltbwe bring forward a mutual
agreement case are not well known. Guidance coeldotovided on the typical
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organization of the competent authority functiovrk could also be undertaken to
analyse time limitations and other domestic law uiegments which sometimes
prevent an agreement in the context of a mutuaéament procedure. The OECD
work on these topics could be useful for these pees.

25. An attempt could also be made to design antration mechanism adapted to
the relations between developed and developing wam If costs and resources
are indeed a major obstacle for developing coustrame could explore a simplified
"last-best-offer" type of arbitration where a siagrbitrator would simply be asked
to choose between the written positions of each petent authority on each
unresolved issue without the need for formal megtiof an arbitral panel.

26. Also, if the loss of tax sovereignty remaingancern, one could envisage a
process under which once an arbitration decisionreisdered, each competent
authority is allowed to reject it (pressure by ttexpayers and other competent
authorities would probably be sufficient to enstinat this power would not be used
routinely).

27. The Committee could also assist by maintairaniyst of qualified tax treaty
experts who would be familiar with the circumstasad developing countries and
could act as independent arbitrators. It could assist in trying to arrange funding
for the costs incurred by developing countries &alihg with arbitration requests;
one possible option would be for the taxpayers éarbsome of these costs as they
would be the main beneficiaries of an arbitrationgess.

28. These are not an exhaustive list of possibléioop. Arbitration can be
designed in many different ways to ensure thatdbecerns of most countries are
met. What is needed, however, is clear indicatioat tountries agree that tax treaty
disputes must not remain unresolved.




