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Summary

that work by addressing the following questions:
the UN Model Convention;

produced during the December 2003 meeting.

This note presents the work done at theelrdzer 2003 meeting of the United
Nations Ad Hoc Group of Experts on Internationaloperation in Tax Matters on the
topic of assistance in the collection of taxessuggests that the Committee continue

a) whether an Article on Assistance in the Cdilmt of Taxes should be added to

b) if yes, whether that Article should be drafted accordance with the draft

* The present paper was prepared by the Secretafridne Organisation for Economic Co-operation
and Development. The views and opinions expressedhmse of the OECD Secretariat and do

not necessarily represent those of the United Nwatio
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Work of the Ad Hoc Group of Experts on International
Cooperation in Tax Matters

1.

The matter of assistance in the collection ofesawas discussed at the™1

meeting of the Ad Hoc Group of Experts on Interomtil Cooperation in Tax
Matters (held on 15-19 December 2003) on the basi$ note
ST/SG/AC.8/2003/CRP.2 ["assistance internationale au recouvrement des
creances fiscaléy prepared by M. Noureddine Bensouda, Director &ah of
Taxation, Morocco.

2.

3.

According to the note by Mr. Bensouda:

[TRANSLATION] "It is generally agreed that Statesfial sovereignties, when
not conflicting, have no contacts and that enfobdeaclaims issued by one
fiscal sovereignty for the recovery of unpaid taxes/e no legal force outside
its fiscal tax territory.

This constitutes a strict limitation to the taxipgwer of each State as regards
its own borders, which facilitates internationak tavoidance and evasion.

These have become more important over the lastdaaades and have taken
various and variable forms, in particular throughet arrangement of

bankruptcy as regards tax claims.

This is why the fight against international tax &ance and evasion now
constitutes an essential priority for tax admirasions and international
organizations that deal with international tax issu Since unilateral measures
in this area may be unsuccessful, it is essenhiat bilateral or multilateral tax
cooperation be implemented between tax administnat?

The note also provided an historical backgroumd how assistance in

collection has been dealt with in bilateral treatim previous work of the League of
Nations, the OECD and the United Nations. Conceagrihe latter, it was noted that:

4.

[TRANSLATION] "At the eighth meeting of the Ad HoGroup of Experts on
International Cooperation in Tax Matters (hereipaftGroup of Experts") held
in December 1987, it was agreed, at the requestarfy experts, to include in
the commentary on Article 26 of the Model Conventiaf the United Nations
(MC-UN) a provision on assistance in collectionaveng it to Contracting
States the decide whether or not to include it mgirthe negotiations of
bilateral treaties."

The note finally analyzed the various aspectt thould need to be addressed

in an Article on assistance in collection of tax@sd made recommendations on
these, in particular

—the scope of assistance in collection
— tax claims covered
= nature of the tax claims
= characteristics of the tax claims
— persons covered
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—the procedural aspects of assistance in collection
— the request for assistance
— the provision of assistance

5. The discussions that proceeded on the basikaifriote at the December 2003
meeting of the Group of Experts were summarizeddragraphs 10-15 of the report
of the Secretary-General on the meeting (note 28D "Eleventh meeting of the

Ad Hoc Group of Experts on International Cooperatim Tax Matters"). These

paragraphs are reproduced in Annex 1. Accordingaiagraph 15 of that report:

"15. The Group of Experts established a focus gr(@@lgium, Chile, France

and Morocco) at the meeting to prepare a recommtgoavith respect to the

adoption of an assistance-in-collection articleeTbcus group prepared some
draft language for the Model Convention and for @Bemmentary. It was

decided that the members of the Group of Expertsukhexchange views on

the draft, with the expectation that the matter Wobe taken up at the next
meeting of the Group of Experts."”

6. As indicated in that paragraph, the focus growhich was chaired by
Mr. Bensouda, produced a draft Article for the Mbdonvention as well as the
introduction for a Commentary on that Article. THBeewere included in note
ST/SG/AC.8/2003/CRP.2/Add.1 and read as follows:

Draft Article 27
Assistance in the collection of taxes

1. The Contracting States shall lend assistancesaoh other in the
collection of revenue claimslhis assistance is not restricted by Article 1
The competent authorities of the Contracting Stawey by mutual agreement
settle the mode of application of this Article.

2. The term fevenue claih as used in this Article means an amount
owed in respect ofaxes covered by this Conventioninsofar as the taxation
hereunder is not contrary to this Convention or atlyer instrument to which
the Contracting States are parties, as well ageste administrative penalties
and costs of collection or conservancy relateduwhsamount.

3. When a revenue claim of a Contracting Statenforceable under the
laws of that State and is owed by a person whohait time, cannot, under the
laws of that State, prevent its collection, thavereue claim shall, at the
request of the competent authority of that Stae,abcepted for purposes of
collection by the competent authority of the othe@ontracting State. That
revenue claim shall be collected by that other &tat accordance with the
provisions of its laws applicable to the enforcemand collection of its own

taxes as if the revenue claim were a revenue ctdithat other State.

4, When a revenue claim of a Contracting Stata idaim in respect of
which that State may, under its law, take measofenservancy with a view
to ensure its collection, that revenue claim shal, the request of the
competent authority of that State, be acceptedpfoposes of taking measures
of conservancy by the competent authority of theeotContracting State. That
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other State shall take measures of conservancgspect of that revenue claim

in accordance with the provisions of its laws aghié revenue claim were a

revenue claim of that other State even if, at iheetwhen such measures are
applied, the revenue claim is not enforceable i fihst-mentioned State or is

owed by a person who has a right to prevent itéectibn.

5. Notwithstanding the provisions of paragraphsn8 4, a revenue claim
accepted by a Contracting State for purposes odgraph 3 or 4 shall not, in
that State, be subject to the time limits or acedrény priority applicable to a
revenue claim under the laws of that State by reasfoits nature as such. In
addition, a revenue claim accepted by a Contrac8tage for the purposes of
paragraph 3 or 4 shall not, in that State, have pmgrity applicable to that
revenue claim under the laws of the other Contracttate.

6. Proceedings with respect to the existence ditglior the amount of a
revenue claim of a Contracting State shall not beught before the courts or
administrative bodies of the other Contracting Stat

7. Where, at any time after a request has beenentgda Contracting
State under paragraph 3 or 4 and before the othmmtr&cting State has
collected and remitted the relevant revenue clainthe first-mentioned State,
the relevant revenue claim ceases to be;

a) in the case of a request under paragraph 3yantee claim of the first-
mentioned State that is enforceable under the lafmhat State and is
owed by a person who, at that time, cannot, undedaws of that State,
prevent its collection, or

b) in the case of a request under paragraph 4, ante claim of the first-
mentioned State in respect of which that State mager its laws, take
measures of conservancy with a view to ensuredtiection

The competent authority of the first-mentioned &tahall promptly notify the
competent authority of the other State of that faotl, at the option of the
other State, the first-mentioned State shall eiteaspend or withdraw its
request.

8. In no case shall the provisions of this Artidde construed so as to
impose on a Contracting State the obligation:

a) To carry out administrative measures at variamgth the laws and
administrative practice of that or of the other @anting State;

b) To carry out measures which would be contraryptdlic policy (ordre
public);

¢) To provide assistance if the other Contractingt&thas not pursued all
reasonable measures of collection or conservarsyha case may be,
available under its laws or administrative practice

d) To provide assistance in those cases where themastrative burden for
that State is clearly disproportionate to the bénefbe derived by the
other Contracting State.
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Commentary on
Draft Article 27 on Assistance in the Collection offaxes

A — General Considerations

1. Most members of the Group of experts expredbedwish to up-date
the United Nations Model convention, by introduciagrovision with the aim
of providing, on a mutual basis, assistance in ¢biection of taxes covered
by the convention. While a few members from develbpand developing
countries complained that, for constitutional, glical or judiciary reasons,
they could not afford such an assistance, some lmemfrom developing
countries held the point that, for lack of adminddive and technical
capacities, it would be difficult for them to adsi$n anyway, their treaty
partners, in the collection of taxes.

2. The Group of Experts decided to add a new lart&7 to the United

Nations Model convention, reproducing article 27 thfe OECD Model

convention with substantive changes, aiming at @nésag a more restrictive
scope of application of the assistance in the ctibe of taxes. This outcome
was the result of the lack of consensus on a comtarihfor this provision. As

a consequence, the existing articles 27, 28 andf2Be United Nations Model
convention are reclassified articles 28, 29 and 30.

B — Commentaries on the paragraphs of Article 27

[...]

Proposal for the Committee of Experts on Intenational
Cooperation in Tax Matters

7. Given the work already done at the last meetdfighe Ad Hoc Group of
Experts, the Committee may want to deal with thetteraof assistance in the
collection of taxes by addressing the following gtiens:

a) whether an Article on Assistance in the Coll@ttof Taxes should be added to
the UN Model Convention;

b) if yes, whether that Article should be drafted accordance with the Focus
Group's draft reproduced above.

8. The Commentary on an eventual Article on aseistain collection on taxes

should be relatively easy to draft once, and i Wording of a new Article is agreed
to. If the Article takes the form of the above firavhich is substantially similar to

Article 27 of the OECD Model, that Commentary couégproduce the relevant parts
of the Commentary on the OECD Model and explaindhferences.
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ANNEX 1 : Excerpt from note E/2004/51 (report of he Secretary-
General on the Eleventh meeting of the Ad Hoc Groupf
Experts on International Cooperation in Tax Matters

"Il. Mutual assistance in the collection of tax abts and
protocol for mutual assistance procedures

9. The Group of Experts reviewed the existing ©ditNations, OECD and
European Union agreements and mechanisms for matssibtance in tax matters.
The central question raised was whether a provisonilar to article 27 of the
OECD Model Convention, dealing with assistance afiection, should be included
in the United Nations Model Tax Convention.

10. The Group of Experts noted that, traditionathutual assistance in tax matters
has been provided for in the exchange of informmatwticle (article 26) in income

tax treaties. The fundamental issue in any taxeysis the collection of taxes. It is
natural, therefore, to consider cooperation onexilbn.

11. During the discussion, a question arose aghtether mutual assistance should
be limited only to taxes covered by the conventawrshould extend to all taxes of
the contracting states, including local taxes amcia security. One approach would
be to postpone requests for collection assistandd all internal remedies have

been exhausted. In any event, requests for cotlectust be accompanied by the
proper paperwork. Precautionary measures, sucliasres, must not interfere with

normal business conduct. It might be desirableltmwaassistance in collection on a
voluntary basis before a full exhaustion of remsdi@hen the administrative costs
of assistance are small and the costs of exhaustimgdies are large.

12. It was suggested that assistance in the dodlemf taxes might be limited
solely to taxes covered by a tax convention or rhibé extended to other taxes.
Whether a country should agree to a broad assistamcollection provision would
depend in part on its capacity to provide assistanc

13. It was noted that some countries may haveoserconstitutional problems in
collecting foreign tax debts. Therefore, the progobsddition of article 27 to the
United Nations Model Convention must clearly esisiblwhat sorts of debts can be
collected. In many cases, domestic laws must begha to permit the collection of
foreign tax debts. Other members suggested thasttational issues generally be
covered during the treaty negotiations.

14. The Group of Experts established a focus gr(®glgium, Chile, France and
Morocco) at the meeting to prepare a recommendatiith respect to the adoption
of an assistance-in-collection article. The focusup prepared some draft language
for the Model Convention and for the Commentaryw#s decided that the members
of the Group of Experts should exchange views om dhaft, with the expectation
that the matter would be taken up at the next nngedif the Group of Experts."




