United Nations E.c.182005/10/add.2

72Xy, Economic and Social Council  oist: cenera
\{ Y 15 November 2005
S/

Original: English

Committee of Experts on International Cooperation
in Tax Matters

First session
Geneva, 5-9 December 2005

OECD’s work on improving exchange of information-

Summary

At the request of the UN Secretariat, the OECD r&giat has prepared the
present note which sets out the issues that the E@mber countries have been
discussing in the area of exchange of informationw also provides one of the
products that the OECD has recently completed is dhea.

The revision of Article 26 of the OECD Model Tax @e@ntion is the first

comprehensive revision since the adoption of th&d71Model (except for the
extension of exchange of information to “taxes ekry kind and description” in

2000). The revision is intended to ensure that deti26 reflects current country
practices and also takes into account the work@E€D has undertaken with non
OECD Economies to improve access to bank inforrmatmd in developing the
2002 Model Agreement on Exchange of Informatiomax Matters.

Article 26 of the UN Model Tax Convention is stilrgely based on the 1977 version
of Article 26 of the OECD Model. Section A Generabnsiderations of the
Commentary of Article 26 of the UN Model statesttitareproduces “the substance
of all the provisions of Article 26 of the OECD MeldConvention”. The Committee
of Experts on International Co-operation in Tax Ma$ may therefore wish to
consider whether it is timely to update the Artick® of the UN Model and
Commentary to take into account recent developmantscurrent country practices.

*

The present paper was prepared by the Secretafridne Organisation for Economic Co-operation
and Development. The views and opinions expressedhmse of the OECD Secretariat and do
not necessarily represent those of the United Nwatio
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I.  The importance of information exchange in taxmatters

1. The past decades have witnessed an unprecedibézdlisation of national
economies. OECD member countries and an increasmmgber of non OECD
economies have removed or limited controls on fpmeinvestment and relaxed or
eliminated foreign exchange controls. At the saimeetprogress in information and
telecommunication technology has made the world imtsmaller place. As a result
business has become increasingly global.

2. Countries’ tax administration and enforcementivdiies, however, remain

confined by their national borders. The exercisesoWereign powers, including
auditing and information gathering powers, is gaflgr limited to persons,

information or activities within a jurisdiction’etritory. As a result, a tax examiner
might only see a small part of the overall acte#tior investments of a given
taxpayer. To close this information gap, countiiesreasingly rely on exchange of
information.

3. Over the last few years, the OECD’s CommitteeFascal Affairs has been
working to improve the legal framework and the apternal aspects of exchange of
information so as to ensure that exchange of indfom remains an effective tax
administration tool. This note highlights someoafr recent work in these areas and
the OECD Committee on Fiscal Affairs looks forwatd work with the UN
Committee of Experts on International Co-operatimiax Matters on these issues.

Improving the legal framework for information exchange:
New Article 26

4.  Provisions modelled on Article 26 of the OECD di&b Tax Convention are by
far the most frequently used mechanisms for exchmangnformation. More than
2000 bilateral income tax conventions are based tbe OECD Model Tax
Convention. Article 26 sets forth the rules undehieh information may be
exchanged between tax authorities. Article 26 & N Model Tax Convention no
longer reproduces the substance of all the proumsiof Article 26 in the 2005
update of the OECD Model Tax Convention.

5. It first establishes the obligation to providddrmation to a treaty partner and
the circumstances under which this obligation exidt then goes on to describe
certain limitations on the obligation to providdanmation. Finally, it contains rules
that ensure that any information provided to a tyepartner is subject to strict
confidentiality rules that protect the legitimatevacy rights of any person to whom
the information relates.

6. To ensure the continued relevance of Article 2@ Committee undertook a
comprehensive review of Article 26. This work hasw been completed and the
Committee adopted in July 2004 a revised Articlewdtich is included in the 2005
update of the Model Convention (see Annex 1 for tha&t of Article 26 and
Commentary in English and French). The revisiomgsi Article 26 in line with
current country practices and incorporates the whekCommittee on Fiscal Affairs
has undertaken with respect to access to bank rimton and in developing the
2002 OECD Model Agreement on Exchange of Informatia Tax Matters (for
further information see www.oecd.org/ctp).
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7. With the completion of the work on Article 26het Committee on Fiscal
Affairs has now developed up-to-date mechanismsfamhange of information both
as stand alone agreements and in the context ofpommensive income tax
conventions. In developing these models the Conemitfocused on providing
different models that fit different situations whiensuring that the key standards of
exchange are consistent irrespective of which modelused. There has been
considerable input from Non OECD Economies in thisrk and 25 non OECD
countries have already endorsed the revised Arfiéle

8. The key changes to the previous version of Agti26 can be summarised as
follows:

Changes to text of the Article:

- The standard of “necessary” has been changed tosé&ably relevant.”
Revised Article 26 now provides that Contractingat8s shall exchange
information that is “foreseeably relevant” for cgmg out the Convention or
for the administration or enforcement of their datie tax laws. The
“foreseeably relevant” standard is also found ie thoint OECD/Council of
Europe Convention on Mutual Administrative Assistanin Tax Matters and
the 2002 OECD Model Agreement. The Commentary darpléhat the change
was made to achieve consistency across exchandeunmsnts and was not
intended to alter the effect of the provision.

- A new paragraph 4 has been added to deal explinitithe text of the Article
with questions of domestic tax interest requirersedt domestic tax interest
requirement refers to laws or practices that wopldhibit the competent
authority of a Contracting State from exchanginfpimation requested by the
other Contracting State unless the requested Cotiica State had an interest
in such information for its own tax purposes. Tiew paragraph clarifies that
Contracting States should obtain and exchange nmdidion irrespective of
whether they also need the information for theirnotax purposes. The same
standard was already incorporated in the 2002 OBRIdel Agreement and, as
described in the 2003 progress report, Improvingess to Bank Information
for Tax Purposes, all OECD countries have now asisked the issue (for further
information see www.oecd.org/ctp).

- A new paragraph 5 has been added dealing with ostmgrinformation and
information held by banks, financial institutionsyominees, agents and
fiduciaries. New paragraph 5 provides that a Caritng State cannot decline
to provide information solely because it is held ®ych a person or solely
because it is ownership information. This is cotesis with the practice of the
vast majority of OECD countries and reflects thanstard also contained in the
2002 Model Agreement. The most important conseqeerfahis change is that
domestic bank secrecy rules by themselves can mgelobe used as a basis for
declining to provide information.

— The confidentiality rules in Article 26 have beehanged so as to permit
disclosure of information to oversight authoritieShis change reflects a
growing trend in OECD countries. Oversight authiestare authorities that
supervise tax administration and enforcement alitilesras part of the general
administration of the government of a Contractingts.

Changesto the text of the Commentary:
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— Optional language has been included in the Commmgrita countries wishing
to share information for non-tax purposes (i.ecéanteract money laundering
or corruption). It provides that Contracting Stateay use the information for
other purposes provided the information may be usedsuch purposes under
the laws of both countries and the use is authdrizg the competent authority
of the supplying country.

— Language has been added to clarify a number of geamd concepts used in
Article 26. The revised Commentary contains mortaied explanations on (i)
the principle of reciprocity, (ii) trade, businessid other secrets, (iii) the
attorney-client and similar privileges and (iv) therm “public policy/ordre
public.”

lll. Improving the Operational Aspects of Exchangeof
Information

The New OECD Manual on the Implementation of Exchange of Information
Provisions for Tax Purposes

9. The purpose of this Manual is to provide taxaé#ls dealing with exchange of
information for tax purposes with an overview ofetloperation of exchange of
information provisions and some technical and gcadtguidance to improve the
efficiency of such exchanges.

10. In designing the Manual the objective has beebe as practical as possible
and as global as possible. Non OECD Economies &gibnal tax organisations
were invited to comment on the earlier drafts af Manual.

11. The Manual follows a modular approach as somedutes may not be relevant

to all countries depending on the type of exchaocgentries are engaged in and as it
facilitates updates and additions of new moduleke Tpresent modules are the
following:

e General module general and legal aspects of exaahinformation.
 Module 1 Exchange of information on request.

* Module 2 Spontaneous exchange of information.

* Module 3 Automatic (or routine) exchange of inforioa.

* Module 4 Simultaneous tax examinations.

» Module 5 Tax examinations abroad.

* Module 6 Country profiles regarding information &ange.

* Module 7 Information exchange instruments and medel

e Module 8 Industry-wide exchange of information.

12. CIAT is currently using the OECD Manual as aibafor developing its own
manual on exchange which will be more tailored e CIAT model agreement on
exchange of information.

Improving the technical aspects of exchange

13. An increasing number of countries are engagedautomatic exchange of
information. Information suitable for automatic dvemge is typically bulk
information comprising many individual cases of theme type, usually consisting
of details of income arising from sources in theppglying state where such
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information is available periodically under thatatt’'s own system and can be
transmitted automatically on a routine basis. Auabim exchange of information

requires standardisation of formats to be efficieflhe OECD has developed and
continues to develop standards for automatic exgbaaking into account the latest
technological developments. The new format is chllke Standard Transmission
Format (STF) and is based on extensible markup uagg (XML), a document

markup language widely used in today’s informatitachnology for its many

advantages.

14. In order to speed up exchange of information request or spontaneous
exchange in appropriate cases, the OECD has alsommmended procedures for
secure electronic exchange (i.e. the transmissifonoonmunications of competent
authorities in encrypted files attached to emaiksages).

Conclusion

15. The Committee of Experts on International Cempion in Tax Matters may
wish to consider whether it is not timely to update Article 26 of the UN Model
and Commentary to take into account recent devetopsm and current country
practices. Issues to consider are in particular:

- Replacing information “necessary” by informatiofofseeably relevant” in
paragraph 1 of the Article. This standard of “fa¥eable relevance” is intended
to provide exchange to the widest possible extemhile excluding fishing
expeditions.

— Broadening Article 26 to cover taxes of every kismadd description imposed on
the behalf of the contracting states.

— Adding a new paragraph to state the principleadseformerly acknowledged
in paragraph 24 d) of the Commentary to Articki@ the UN Model that the
requested State shall use its information gathemmgasures to obtain the
requested information, even though that other Stat@y not need such
information for its own tax purposes (paragraphfdAdticle 26 of the OECD
Model)

— Adding a new paragraph stating that the limitatiaasexchange provided by
the Article shall not be construed to permit a Ganting State to decline to
supply information solely because the informatienheld by a bank, other
financial institution, nominee or person acting am agency or a fiduciary
capacity or because it relates to ownership interigsa person. (paragraph 5 of
Article 26 of the OECD Model). The Previous versiof Art. 26 already
authorised the exchange of bank and other inforomatdientified in paragraph
5 but the addition of paragraph 5 reflects currprectice of vast majority of
OECD member countries and has higher visibility.

16. Another issue the Committee may wish to considéhe possibility to permit

the use of information exchanged for non tax pugsoge.g. law enforcement
purposes). Paragraph 1203 the Commentary to Article 26 in the OECD Model
now contains_optional language for inclusion inifle 26 to permit the use of
information exchanged for tax purposes, for law ocgoément purposes if

Contracting States so wish provided both States msg tax information for law

enforcement purposes under their domestic law amaviged the competent

authority of the supplying State authorises suadh. us
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ANNEX 1 : Article 26 and Commentary in the 2005 edion of the
OECD Model Tax Convention

Article 26
EXCHANGE OF INFORMATION

1. The competent authorities of the Contractingte&tashall exchange such
information as is foreseeably relevant for carryiogt the provisions of this
Convention or to the administration or enforcemehthe domestic laws concerning
taxes of every kind and description imposed on Hedfathe Contracting States, or
of their political subdivisions or local authorisicinsofar as the taxation thereunder
is not contrary to the Convention. The exchangénédrmation is not restricted by
Articles 1 and 2.

2. Any information received under paragraph 1 bZa@ntracting State shall be
treated as secret in the same manner as informatidained under the domestic
laws of that State and shall be disclosed only ¢éospns or authorities (including
courts and administrative bodies) concerned with dissessment or collection of,
the enforcement or prosecution in respect of, thidnination of appeals in relation
to the taxes referred to in paragraph 1, or thergig@t of the above. Such persons
or authorities shall use the information only farck purposes. They may disclose
the information in public court proceedings or udjcial decisions.

3. In no case shall the provisions of paragraphsnd 2 be construed so as to
impose on a Contracting State the obligation:

a) to carry out administrative measures at varianggh the laws and
administrative practice of that or of the other @anting State;

b) to supply information which is not obtainableden the laws or in the normal
course of the administration of that or of the agt@®ntracting State;

c) to supply information which would disclose amade, business, industrial,
commercial or professional secret or trade process,information the
disclosure of which would be contrary to public ijggl(ordre public).

4. If information is requested by a Contracting t8tan accordance with this
Article, the other Contracting State shall useiit®ormation gathering measures to
obtain the requested information, even though tther State may not need such
information for its own tax purposes. The obligaticontained in the preceding
sentence is subject to the limitations of paragra&pltbut in no case shall such
limitations be construed to permit a Contractingat8t to decline to supply
information solely because it has no domestic i$éin such information.

5. In no case shall the provisions of paragraph €3 construed to permit a

Contracting State to decline to supply informatsnlely because the information is
held by a bank, other financial institution, noméner person acting in an agency or
a fiduciary capacity or because it relates to owh@gr interests in a person.
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COMMENTARY ON ARTICLE 26
CONCERNING THE EXCHANGE OF INFORMATION

l. Preliminary remarks

1. There are good grounds for including in a coriman for the avoidance
of double taxation provisions concerning co-opematibetween the tax admi-
nistrations of the two Contracting States. In thstfplace it appears to be desirable
to give administrative assistance for the purpoSaszertaining facts in relation to
which the rules of the convention are to be applidtbreover, in view of the
increasing internationalisation of economic relapthe Contracting States have a
growing interest in the reciprocal supply of infaation on the basis of which
domestic taxation laws have to be administeredneafehere is no question of the
application of any particular article of the Contien.

2.  Therefore the present Article embodies the ruleder which information may

be exchanged to the widest possible extent, witheav to laying the proper basis
for the implementation of the domestic tax lawgld Contracting States and for the
application of specific provisions of the Convemtid he text of the Article makes it

clear that the exchange of information is not rieséd by Articles 1 and 2, so that
the information may include particulars about nesidents and may relate to the
administration or enforcement of taxes not referr@th Article 2.

3. The matter of administrative assistance for phepose of tax collection is
dealt with in Article 27.

4. In 2002, the Committee on Fiscal Affairs undekaa comprehensive review
of Article 26 to ensure that it reflects currentuotry practices. That review also
took into account recent developments such as tbddlAgreement on Exchange
of Information on Tax Mattefsdeveloped by the OECD Global Forum Working
Group on Effective Exchange of Information and tdeal standard of access to
bank information as described in the report "ImpngvAccess to Bank Information
for Tax Purposes2.As a result, several changes to both the text efAhticle and
the Commentary were made in 2005.

4.1 Many of the changes that were then made toAthiele were not intended to

alter its substance, but instead were made to remdoubts as to its proper
interpretation. For instance, the change from “isseey” to “foreseeably relevant”
and the insertion of the words “to the adminiswatbr enforcement” in paragraph 1
were made to achieve consistency with the Modelekgrent on Exchange of
Information on Tax Matters and were not intended alber the effect of the

provision. New paragraph 4 was added to incorponatie the text of the Article the

general understanding previously expressed in the@entary (cf. paragraph 19.6).
New paragraph 5 was added to reflect current pcastamong the vast majority of
OECD member countries (cf. paragraph 19.10). Ttsertion of the words “or the

oversight of the above” into new paragraph 2, oe tither hand, constitutes a
reversal of the previous rule.

4.2 The Commentary also has been expanded comadilyeiThis expansion in part
reflects the addition of new paragraphs 4 and ShwArticle. Other changes were
made to the Commentary to take into account reackvelopments and current

1. Available on www.oecd.org/taxation.
2. OECD, Paris, 2000. Available on www.oecd.ongétion.
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country practices and more generally to remove t®ubs to the proper
interpretation of the Article.

. Commentary on the provisions of the Article
Paragraph 1

5. The main rule concerning the exchange of infdiarais contained in the first
sentence of the paragraph. The competent authemtiehe Contracting States shall
exchange such information as is foreseeably relevian secure the correct
application of the provisions of the Convention off the domestic laws of the
Contracting States concerning taxes of every kind description imposed in these
States even if, in the latter case, a particulaicke of the Convention need not be
applied. The standard of “foreseeable relevancéiitisnded to provide for exchange
of information in tax matters to the widest possileixtent and, at the same time, to
clarify that Contracting States are not at libeidyengage in “fishing expeditions” or
to request information that is unlikely to be redav to the tax affairs of a given
taxpayer. Contracting States may agree to an atemm formulation of this standard
that is consistent with the scope of the Articleg(eby replacing, “foreseeably
relevant” with “necessary” or “relevant”). The sempf exchange of information
covers all tax matters without prejudice to the grah rules and legal provisions
governing the rights of defendants and witnessejsidiicial proceedings. Exchange
of information for criminal tax matters can also bb@sed on bilateral or multilateral
treaties on mutual legal assistance (to the extieay also apply to tax crimes). In
order to keep the exchange of information withie framework of the Convention,
a limitation to the exchange of information is st that information should be
given only insofar as the taxation under the domcetstxation laws concerned is not
contrary to the Convention.

5.1 The information covered by paragraph 1 is hmited to taxpayer-specific
information. The competent authorities may also hetge other sensitive
information related to tax administration and corapte improvement, for example
risk analysis techniques or tax avoidance or evasihemes.

5.2 The possibilities of assistance provided by Alnticle do not limit, nor are they
limited by, those contained in existing internatbnagreements or other
arrangements between the Contracting States whatdter to co-operation in tax
matters. Since the exchange of information conceyrthe application of custom
duties has a legal basis in other internationatrimaents, the provisions of these
more specialised instruments will generally preaid the exchange of information
concerning custom duties will not, in practice,dm/erned by the Article.

6. The following examples may clarify the principtiealt with in paragraph 5
above. In all such cases information can be excednmder paragraph 1.

7. Application of the Convention

a) When applying Article 12, State A where the Harary is resident asks State
B where the payer is resident, for information ceming the amount of royalty
transmitted.

b) Conversely, in order to grant the exemption pded for in Article 12, State B
asks State A whether the recipient of the amouiaisl |5 in fact a resident of
the last-mentioned State and the beneficial owrigh® royalties.
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c) Similarly, information may be needed with a vieavthe proper allocation of
taxable profits between associated companies iferdifit States or the
adjustment of the profits shown in the accountagiermanent establishment
in one State and in the accounts of the head offiadde other State (Articles 7,
9, 23 Aand 23 B).

d) Information may be needed for the purposes @iyapg Article 25.

e) When applying Articles 15 and 23 A, State A,amhthe employee is resident,
informs State B, where the employment is exercife@dnore than 183 days, of
the amount exempted from taxation in State A.

8. Implementation of the domestic laws

a) A company in State A supplies goods to an indelpat company in State B.
State A wishes to know from State B what price tlenpany in State B paid
for the goods with a view to a correct applicatiof the provisions of its
domestic laws.

b) A company in State A sells goods through a comypan State C (possibly a
low-tax country) to a company in State B. The comipa may or may not be
associated. There is no convention between StaaadAState C, nor between
State B and State C. Under the convention betweemd B, State A, with a
view to ensuring the correct application of the \yistons of its domestic laws
to the profits made by the company situated intétsitory, asks State B what
price the company in State B paid for the goods.

c) State A, for the purpose of taxing a companyatieéd in its territory, asks State
B, under the convention between A and B, for infation about the prices
charged by a company in State B, or a group of cmgs in State B with
which the company in State A has no business césiacorder to enable it to
check the prices charged by the company in Stalbg Alirect comparison (e.g.
prices charged by a company or a group of compami@sdominant position).
It should be borne in mind that the exchange obiinfation in this case might
be a difficult and delicate matter owing in part@u to the provisions of
subparagraph c) of paragraph 3 relating to busiaesisother secrets.

d) State A, for the purpose of verifying VAT inptéx credits claimed by a
company situated in its territory for services penied by a company resident
in State B, requests confirmation that the cosserfvices was properly entered
into the books and records of the company in SBate

9. The rule laid down in paragraph 1 allows infotioa to be exchanged in three
different ways:

a) on request, with a special case in mind, it geimderstood that the regular
sources of information available under the intertedation procedure should
be relied upon in the first place before a reqdestinformation is made to the
other State;

b) automatically, for example when information aboue or various categories of
income having their source in one Contracting Seaid received in the other
Contracting State is transmitted systematicallyh® other State (cf. the OECD
Council Recommendation C(81)39, dated 5 May 1981ntitled
"Recommendation of the Council concerning a stadidad form for automatic

10
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exchanges of information under international taxeagnents", the OECD
Council Recommendation C(92)50, dated 23 July 199&ntitled

"Recommendation of the Council concerning a staddaagnetic format for
automatic exchange of tax information”, the OECDu@cl Recommendation
on the use of Tax Identification Numbers in an intgional context
C(97)29/FINAL dated 13 March 1997, the OECD CounkRécommendation
C(97)30/FINAL dated 10 July 1997 entitled “Recomrdation of the Council
of the OECD on the Use of the Revised Standard M#gnFormat for
Automatic Exchange of Information” and the OECD @oil Recommendation
on the use of the OECD Model Memorandum of Underditag on Automatic
Exchange of Information for Tax Purposes C(200128AL);3

c) spontaneously, for example in the case of aeStawving acquired through
certain investigations, information which it suppesto be of interest to the
other State.

9.1 These three forms of exchange (on request,nsaiic and spontaneous) may
also be combined. It should also be stressed tiatArticle does not restrict the
possibilities of exchanging information to thesethwals and that the Contracting
States may use other techniques to obtain inforonatihich may be relevant to both
Contracting States such as simultaneous examingti@x examinations abroad and
industry-wide exchange of information. These tecfueis are fully described in the
publication "Tax Information Exchange between OEQ@Dember Countries: A
Survey of Current Practices8nd can be summarised as follows:

0 a simultaneous examination is an arrangement bEtweo or more parties to
examine simultaneously each in its own territorfie ttax affairs of (a)
taxpayer(s) in which they have a common or relatgdrest, with a view of
exchanging any relevant information which they dotain (see the OECD
Council Recommendation C(92)81, dated 23 July 1992,an OECD Model
agreement for the undertaking of simultaneous exrations);

0 a tax examination abroad allows for the possipilib obtain information
through the presence of representatives of the edemp authority of the
requesting Contracting State. To the extent allovibgdits domestic law, a
Contracting State may permit authorised represamat of the other
Contracting State to enter the first Contractingt8tto interview individuals or
examine a person’s books and records — or to begmteat such interviews or
examinations carried out by the tax authoritieghs first Contracting State —
in accordance with procedures mutually agreed upgnthe competent
authorities. Such a request might arise, for examplhere the taxpayer in a
Contracting State is permitted to keep recordshi@ other Contracting State.
This type of assistance is granted on a reciprdeais. Countries’ laws and
practices differ as to the scope of rights grantedoreign tax officials. For
instance, there are States where a foreign taxiaffiwill be prevented from
any active participation in an investigation or e¥aation on the territory of a
country; there are also States where such participas only possible with the
taxpayer’s consent. The Joint Council of Europe/@EConvention on Mutual
Administrative Assistance in Tax Matters speciflgaladdresses tax
examinations abroad in its Article 9;

OECD Recommendations are available on www.aegétaxation.

11
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O an industry-wide exchange of information is theleange of tax information
especially concerning a whole economic sector (thg.oil or pharmaceutical
industry, the banking sector, etc.) and not taxpaye particular.

10. The manner in which the exchange of informatgneed to in the Convention
will finally be effected can be decided upon by tbempetent authorities of the
Contracting States. For example, Contracting Statay wish to use electronic or
other communication and information technologiesluding appropriate security
systems, to improve the timeliness and quality ofchanges of information.
Contracting States which are required, accordingtheir law, to observe data
protection laws, may wish to include provisions fimeir bilateral conventions
concerning the protection of personal data exchdn@ata protection concerns the
rights and fundamental freedoms of an individuald dn particular, the right to
privacy, with regard to automatic processing ofgmeral data. See, for example, the
Council of Europe Convention for the Protection lofdividuals with regard to
Automatic Processing of Personal Data of 28 Jand@8/15

10.1 Before 2000, the paragraph only authorisedakchange of information, and
the use of the information exchanged, in relationthe taxes covered by the
Convention under the general rules of Article 2. dvafted, the paragraph did not
oblige the requested State to comply with a reqéi@sinformation concerning the
imposition of a sales tax as such a tax was notomy by the Convention. The
paragraph was then amended so as to apply to tlehaege of information
concerning any tax imposed on behalf of the CoriingcStates, or of their political
subdivisions or local authorities, and to allow trge of the information exchanged
for purposes of the application of all such tax8eme Contracting States may not,
however, be in a position to exchange informatian, to use the information
obtained from a treaty partner, in relation to taxdat are not covered by the
Convention under the general rules of Article 2clSBtates are free to restrict the
scope of paragraph 1 of the Article to the taxeseted by the Convention.

10.2 In some cases, a Contracting State may neerkedeive information in a

particular form to satisfy its evidentiary or othkrgal requirements. Such forms
may include depositions of witnesses and authetdgtt@opies of original records.

Contracting States should endeavour as far as lplessb accommodate such
requests. Under paragraph 3, the requested State dealine to provide the

information in the specific form requested if, fmstance, the requested form is not
known or permitted under its law or administratiweactice. A refusal to provide the
information in the form requested does not affdeé tobligation to provide the

information.

10.3 Nothing in the Convention prevents the aggtibn of the provisions of
the Article to the exchange of information thatstgd prior to the entry into force of
the Convention, as long as the assistance withegp this information is provided
after the Convention has entered into force andpiwvisions of the Article have
become effective. Contracting States may find iefuf however, to clarify the
extent to which the provisions of the Article angpéicable to such information, in
particular when the provisions of that conventioil wave effect with respect to
taxes arising or levied from a certain time.

OECD, Paris, 1994.
See http://conventions.coe.int.
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Paragraph 2

11. Reciprocal assistance between tax administnatiis feasible only if each
administration is assured that the other adminiitna will treat with proper
confidence the information which it will receive the course of their co-operation.
The confidentiality rules of paragraph 2 apply tbtgpes of information received
under paragraph 1, including both information pd®d in a request and information
transmitted in response to a request. The maintemar secrecy in the receiving
Contracting State is a matter of domestic lawss ltherefore provided in paragraph
2 that information communicated under the provisiaf the Convention shall be
treated as secret in the receiving State in theesaranner as information obtained
under the domestic laws of that State. SanctiomgHe violation of such secrecy in
that State will be governed by the administratinel @enal laws of that State.

12. The information obtained may be disclosed otmypersons and authorities
involved in the assessment or collection of, thdoerement or prosecution in
respect of, the determination of appeals in refatim the taxes with respect to which
information may be exchanged according to the festtence of paragraph 1, or the
oversight of the above. This means that the infdiommay also be communicated
to the taxpayer, his proxy or to the witnesses.sTdlso means that information can
be disclosed to governmental or judicial authost@harged with deciding whether
such information should be released to the taxpalyisrproxy or to the witnesses.
The information received by a Contracting State nb@yused by such persons or
authorities only for the purposes mentioned in paaph 2. Furthermore,
information covered by paragraph 1, whether taxpaypecific or not, should not be
disclosed to persons or authorities not mentionedparagraph 2, regardless of
domestic information disclosure laws such as freedof information or other
legislation that allows greater access to goverrnaledtocuments.

12.1 Information can also be disclosed to oversighdies. Such oversight bodies
include authorities that supervise tax administratand enforcement authorities as
part of the general administration of the Governiafna Contracting State. In their

bilateral negotiations, however, Contracting Statesy depart from this principle

and agree to exclude the disclosure of informatmsuch supervisory bodies.

12.2 The information received by a Contractingt&temay not be disclosed to a
third country unless there is an express provisiothe bilateral treaty between the
Contracting States allowing such disclosure.

12.3 Similarly, if the information appears to be alue to the receiving State for
other purposes than those referred to in paragtghhthat State may not use the
information for such other purposes but it musbréso means specifically designed
for those purposes (e.g. in case of a non-fiscahey to a treaty concerning judicial
assistance). However, Contracting States may wiashaltow the sharing of tax
information by tax authorities with other law endement agencies and judicial
authorities on certain high priority matters (e.¢o, combat money laundering,
corruption, terrorism financing). Contracting Statgishing to broaden the purposes
for which they may use information exchanged unttés Article may do so by
adding the following text to the end of paragraph 2

“Notwithstanding the foregoing, information receivdy a Contracting State
may be used for other purposes when such informamiay be used for such

13
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other purposes under the laws of both States amadimpetent authority of the
supplying State authorises such use.”

13. As stated in paragraph 12, the information wigd can be communicated to
the persons and authorities mentioned and on thesbaf the last sentence of
paragraph 2 of the Article can be disclosed by themourt sessions held in public
or in decisions which reveal the name of the taxpapnce information is used in
public court proceedings or in court decisions ahds rendered public, it is clear
that from that moment such information can be qgdofeom the court files or

decisions for other purposes even as possible aeileBut this does not mean that
the persons and authorities mentioned in paragrapdre allowed to provide on
request additional information received. If eittmar both of the Contracting States
object to the information being made public by dsumm this way, or, once the
information has been made public in this way, te thformation being used for
other purposes, because this is not the normalgohoe under their domestic laws,
they should state this expressly in their convemtio

Paragraph 3

14. This paragraph contains certain limitationsthe main rule in favour of the
requested State. In the first place, the paragregftains the clarification that a
Contracting State is not bound to go beyond its amtarnal laws and administrative
practice in putting information at the disposal tife other Contracting State.
However, internal provisions concerning tax secrsbpuld not be interpreted as
constituting an obstacle to the exchange of infaiaraunder the present Article. As
mentioned above, the authorities of the requesthtgte are obliged to observe
secrecy with regard to information received undas Article.

14.1 Some countries’ laws include procedures fotifyimg the person who
provided the information and/or the taxpayer theasubject to the enquiry prior to
the supply of information. Such notification proceds may be an important aspect
of the rights provided under domestic law. They ¢ehp prevent mistakes (e.g. in
cases of mistaken identity) and facilitate exchaflge allowing taxpayers who are
notified to co-operate voluntarily with the tax haotities in the requesting State).
Notification procedures should not, however, be lagpin a manner that, in the
particular circumstances of the request, would thate the efforts of the requesting
State. In other words, they should not preventmduly delay effective exchange of
information. For instance, notification procedurgisould permit exceptions from
prior notification, e.g. in cases in which the infoation request is of a very urgent
nature or the notification is likely to underminéet chance of success of the
investigation conducted by the requesting StateCoktracting State that under its
domestic law is required to notify the person whowded the information and/or
the taxpayer that an exchange of information isppsed should inform its treaty
partners in writing that it has this requirementdamhat the consequences are for its
obligations in relation to mutual assistance. Sinfbrmation should be provided to
the other Contracting State when a convention iscbided and thereafter whenever
the relevant rules are modified.

15. Furthermore, the requested State does not meep so far as to carry out
administrative measures that are not permitted uride laws or practice of the
requesting State or to supply items of informatibat are not obtainable under the
laws or in the normal course of administration loé requesting State. It follows that
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a Contracting State cannot take advantage of tfierrmation system of the other
Contracting State if it is wider than its own systeThus, a State may refuse to
provide information where the requesting State wobe precluded by law from

obtaining or providing the information or where theequesting State’s

administrative practices (e.g., failure to provigsigfficient administrative resources)
result in a lack of reciprocity. However, it is mgnised that too rigorous an
application of the principle of reciprocity coulduktrate effective exchange of
information and that reciprocity should be intejece in a broad and pragmatic
manner. Different countries will necessarily haveffedent mechanisms for

obtaining and providing information. Variations pmactices and procedures should
not be used as a basis for denying a request unhes®ffect of these variations
would be to limit in a significant way the requestiState’s overall ability to obtain

and provide the information if the requesting Stétself received a legitimate

request from the requested State.

15.1 The principle of reciprocity has no applicatiovhere the legal system or
administrative practice of only one country proddir a specific procedure. For
instance, a country requested to provide informatould not point to the absence
of a ruling regime in the country requesting infation and decline to provide

information on a ruling it has granted, based oreeaprocity argument. Of course,

where the requested information itself is not obaédbile under the laws or in the
normal course of the administrative practice of teguesting State, a requested
State may decline such a request.

15.2 Most countries recognise under their domdsti¢s that information cannot be
obtained from a person to the extent that suchgrecan claim the privilege against
self-incrimination. A requested State may, therefadecline to provide information
if the requesting State would have been precludedt® own self-incrimination
rules from obtaining the information under similaircumstances. In practice,
however, the privilege against self-incriminatiorhosld have little, if any,
application in connection with most information tessts. The privilege against self-
incrimination is personal and cannot be claimedabyindividual who himself is not
at risk of criminal prosecution. The overwhelmingjarity of information requests
seek to obtain information from third parties sumh banks, intermediaries or the
other party to a contract and not from the indidbuunder investigation.
Furthermore, the privilege against self-incrimimattigenerally does not attach to
persons other than natural persons.

16. Information is deemed to be obtainable in tbermal course of administration
if it is in the possession of the tax authoritiesocan be obtained by them in the
normal procedure of tax determination, which maglude special investigations or
special examination of the business accounts kgphb taxpayer or other persons,
provided that the tax authorities would make similavestigations or examinations
for their own purposes.

17. The requested State is at liberty to refusegitee information in the cases
referred to in the paragraphs above. However ifddes give the requested
information, it remains within the framework of thegreement on the exchange
of information which is laid down in the Conventiononsequently it cannot be
objected that this State has failed to observeothl@ation to secrecy.

18. If the structure of the information systemstab Contracting States is very
different, the conditions under subparagraphs &) lanof paragraph 3 will lead to
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the result that the Contracting States exchange litte information or perhaps
none at all. In such a case, the Contracting Stai#g find it appropriate to broaden
the scope of the exchange of information.

18.1 Unless otherwise agreed to by the Contrac8tages, it can be assumed that
the requested information could be obtained by mhguesting State in a similar
situation if that State has not indicated to thetcary.

19. In addition to the limitations referred to alowubparagraph c) of paragraph 3
contains a reservation concerning the disclosureceftain secret information.
Secrets mentioned in this subparagraph should eotaken in too wide a sense.
Before invoking this provision, a Contracting Statlkeould carefully weigh if the
interests of the taxpayer really justify its appliilon. Otherwise it is clear that too
wide an interpretation would in many cases rendeffective the exchange of
information provided for in the Convention. The ebgtions made in paragraph 17
above apply here as well. The requested State giepting the interests of its
taxpayers is given a certain discretion to refuse tequested information, but if it
does supply the information deliberately the taxgragannot allege an infraction of
the rules of secrecy.

19.1 In its deliberations regarding the applicatmfnsecrecy rules, the Contracting
State should also take into account the confidéityiaules of paragraph 2 of the
Article. The domestic laws and practices of theuesting State together with the
obligations imposed under paragraph 2, may enduae the information cannot be
used for the types of unauthorised purposes agaihith the trade or other secrecy
rules are intended to protect. Thus, a Contracthtgte may decide to supply the
information where it finds that there is no readoleabasis for assuming that a
taxpayer involved may suffer any adverse consegeenmcompatible with
information exchange.

19.2 In most cases of information exchange no issu¢rade, business or other
secret will arise. A trade or business secret isegally understood to mean facts and
circumstances that are of considerable economicoitamce and that can be
exploited practically and the unauthorised use bfclr may lead to serious damage
(e.g. may lead to severe financial hardship). Thetednination, assessment or
collection of taxes as such could not be consideaedesult in serious damage.
Financial information, including books and recordegs not by its nature constitute
a trade, business or other secret. In certain échitases, however, the disclosure of
financial information might reveal a trade, busisies other secret. For instance, a
request for information on certain purchase recards/ raise such an issue if the
disclosure of such information revealed the profang formula used in the
manufacture of a product. The protection of suctorimation may also extend to
information in the possession of third persons. Fmtance, a bank might hold a
pending patent application for safe keeping or arsetrade process or formula
might be described in a loan application or in atcact held by a bank. In such
circumstances, details of the trade, business loerosecret should be excised from
the documents and the remaining financial informatéxchanged accordingly.

19.3 Arequested State may decline to disclosermétion relating to confidential
communications between attorneys, solicitors oeotdmitted legal representatives
in their role as such and their clients to the ektthat the communications are
protected from disclosure under domestic law. Hoerethe scope of protection
afforded to such confidential communications shobkl narrowly defined. Such
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protection does not attach to documents or recdalivered to an attorney, solicitor
or other admitted legal representative in an attetopprotect such documents or
records from disclosure required by law. Also, imf@tion on the identity of a
person such as a director or beneficial owner obmpany is typically not protected
as a confidential communication. Whilst the scopk pootection afforded to
confidential communications might differ among s&t it should not be overly
broad so as to hamper effective exchange of inféiona Communications between
attorneys, solicitors or other admitted legal reyergtatives and their clients are only
confidential if, and to the extent that, such resgmr@tatives act in their capacity as
attorneys, solicitors or other admitted legal reygmtatives and not in a different
capacity, such as nominee shareholders, trustesfors, company directors or
under a power of attorney to represent a companytinbusiness affairs. An
assertion that information is protected as a canftthl communication between an
attorney, solicitor or other admitted legal represtive and its client should be
adjudicated exclusively in the Contracting Statelemthe laws of which it arises.
Thus, it is not intended that the courts of theuesied State should adjudicate
claims based on the laws of the requesting State.

19.4 Contracting States wishing to refer expresslythe protection afforded to
confidential communications between a client andaatorney, solicitor or other
admitted legal representative may do so by addirggfollowing text at the end of
paragraph 3:

“d) to obtain or provide information which would weal confidential

communications between a client and an attorneljcismr or other admitted

legal representative where such communications are:

(i) produced for the purposes of seeking or prongdegal advice or

(i)produced for the purposes of use in existing eontemplated legal
proceedings.”

19.5 Paragraph 3 also includes a limitation wi#tgard to information which
concerns the vital interests of the State itseld. this end, it is stipulated that
Contracting States do not have to supply informatilwe disclosure of which would
be contrary to public policy (ordre public). Howeyehis limitation should only
become relevant in extreme cases. For instanceh) aucase could arise if a tax
investigation in the requesting State were motiddbg political, racial, or religious
persecution. The limitation may also be invoked vehthe information constitutes a
state secret, for instance sensitive informatiold ey secret services the disclosure
of which would be contrary to the vital interestistbe requested State. Thus, issues
of public policy (ordre public) rarely arise in thmntext of information exchange
between treaty partners.

Paragraph 4

19.6 Paragraph 4 was added in 2005 to deal exiliciith the obligation to
exchange information in situations where the retp$nformation is not needed by
the requested State for domestic tax purposesr Roithe addition of paragraph 4
this obligation was not expressly stated in theiddet but was clearly evidenced by
the practices followed by Member countries whiclowkd that, when collecting
information requested by a treaty partner, ContraciStates often use the special
examining or investigative powers provided by thkiws for purposes of levying
their domestic taxes even though they do not théwmseneed the information for
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these purposes. This principle is also stated enrdport "Improving Access to Bank
Information for Tax Purpose$'.

19.7 According to paragraph 4, Contracting Stategstmuse their information

gathering measures, even though invoked solelyrbwige information to the other

Contracting State. The term “information gatheringeasures” means laws and
administrative or judicial procedures that enabl€aentracting State to obtain and
provide the requested information.

19.8 The second sentence of paragraph 4 makes ttlaathe obligation contained
in paragraph 4 is subject to the limitations ofggaph 3 but also provides that such
limitations cannot be construed to form the basisdeclining to supply information
where a country’s laws or practices include a ddinetax interest requirement.
Thus, whilst a requested State cannot invoke pagdyr3 and argue that under its
domestic laws or practices it only supplies infotima in which it has an interest for
its own tax purposes, it may, for instance, declioesupply the information to the
extent that the provision of the information wouidclose a trade secret.

19.9 For many countries the combination of parpbrd and their domestic law
provide a sufficient basis for using their infornmat gathering measures to obtain
the requested information even in the absence dfomestic tax interest in the
information. Other countries, however, may wish ¢tarify expressly in the
convention that Contracting States must ensurettigit competent authorities have
the necessary powers to do so. Contracting Stateking to clarify this point may
replace paragraph 4 with the following text:

“4. In order to effectuate the exchange of infotima as provided in
paragraph 1, each Contracting State shall take nleeessary measures,
including legislation, rule-making, or administnagi arrangements, to ensure
that its competent authority has sufficient powersder its domestic law to
obtain information for the exchange of informatioegardless of whether that
Contracting State may need such information fooits tax purposes.”

Paragraph 5

19.10 Paragraph 1 imposes a positive obligationao€ontracting State to
exchange all types of information. Paragraph 5 rigerided to ensure that the
limitations of paragraph 3 cannot be used to préwae exchange of information
held by banks, other financial institutions, nongeeagents and fiduciaries as well
as ownership information. Whilst paragraph 5, whichs added in 2005, represents
a change in the structure of the Article, it shounlat be interpreted as suggesting
that the previous version of the Article did nottlaarise the exchange of such
information. The vast majority of OECD member caoigd already exchanged such
information under the previous version of the Algi@and the addition of paragraph
5 merely reflects current practice.

19.11 Paragraph 5 stipulates that a ContractiageSthall not decline to supply
information to a treaty partner solely because itifermation is held by a bank or
other financial institution. Thus, paragraph 5 audes paragraph 3 to the extent that
paragraph 3 would otherwise permit a requested @oting State to decline to
supply information on grounds of bank secrecy. Huglition of this paragraph to

OECD, Paris, 2000 (at paragraph 21 b).
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the Article reflects the international trend in gsharea as reflected in the Model
Agreement on Exchange of Information on Tax Maffeasd as described in the
report "Improving Access to Bank Information forXr@urposes® In accordance

with that report, access to information held by kewr other financial institutions

may be by direct means or indirectly through a ¢uali or administrative process.
The procedure for indirect access should not bbwsdensome and time-consuming
as to act as an impediment to access to bank irdtiom.

19.12 Paragraph 5 also provides that a Contrac8tege shall not decline to

supply information solely because the informatienhield by persons acting in an
agency or fiduciary capacity. For instance, if an@acting State had a law under
which all information held by a fiduciary was tredtas a “professional secret”
merely because it was held by a fiduciary, suchteéStauld not use such law as a
basis for declining to provide the information tbet other Contracting State. A
person is generally said to act in a “fiduciary aajpy” when the business which the
person transacts, or the money or property whiehpgarson handles, is not its own
or for its own benefit, but for the benefit of ahet person as to whom the fiduciary
stands in a relation implying and necessitatingfictence and trust on the one part
and good faith on the other part, such as a trustke term “agency” is very broad

and includes all forms of corporate service provédée.g. company formation

agents, trust companies, registered agents, laywyers

19.13 Finally, paragraph 5 states that a Contrgcttate shall not decline to
supply information solely because it relates toamnership interest in a person,
including companies and partnerships, foundatiorrs similar organisational
structures. Information requests cannot be declimedely because domestic laws or
practices may treat ownership information as adradother secret.

19.14 Paragraph 5 does not preclude a Contractitage Sfrom invoking
paragraph 3 to refuse to supply information heldabipank, financial institution, a
person acting in an agency or fiduciary capacity information relating to
ownership interests. However, such refusal musbased on reasons unrelated to
the person’s status as a bank, financial institutiagent, fiduciary or nominee, or
the fact that the information relates to ownershiperests. For instance, a legal
representative acting for a client may be actingamagency capacity but for any
information protected as a confidential communicatbetween attorneys, solicitors
or other admitted legal representatives and thBents, paragraph 3 continues to
provide a possible basis for declining to supplg thformation.

19.15 The following examples illustrate the apption of paragraph 5:

a) Company X owns a majority of the stock in asidary company Y, and both
companies are incorporated under the laws of Stat8tate B is conducting a
tax examination of business operations of compariy %tate B. In the course
of this examination the question of both direct aimdiirect ownership in
company Y becomes relevant and State B makes aest¢qw State A for
ownership information of any person in company dhain of ownership. In its
reply State A should provide to State B ownershigoimation for both
company X and Y.

Available on www.oecd.org/taxation
OECD, Paris, 2000.
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b) An individual subject to tax in State A maimaia bank account with Bank B
in State B. State A is examining the income taxwretof the individual and
makes a request to State B for all bank accountritee and asset information
held by Bank B in order to determine whether therere deposits of untaxed
earned income. State B should provide the requesamdk information to State
A.

Observations on the Commentary

20. Japan wishes to indicate that with respect to paragraphabove, it would be
difficult for Japan, in view of its strict domestiaws and administrative practice as
to the procedure to make public the informationadtéd under the domestic laws,
to provide information requested unless a requgs8tate has comparable domestic
laws and administrative practice as to this procedu

21. In connection with paragraph 15@reece wishes to clarify that according to
Article 28 of the Greek Constitution internatiortak treaties are applied under the
terms of reciprocity.

22. [Deleted]
Reservations on the Article

23. Austria reserves the right not to include paragraph 5 tB1 donventions.
However, Austria is authorised to exchange infoiioratheld by a bank or other
financial institution where such information is tezpted within the framework of a
criminal investigation which is carried on in thequesting State concerning the
commitment of tax fraud.

24. Switzerland reserves its position on paragraphs 1 and 5. lltpropose to limit
the scope of this Article to information necesséoy carrying out the provisions of
the Convention. This reservation shall not applycases involving acts of fraud
subject to imprisonment according to the laws ofhb@ontracting States.

25. Belgium and Luxembourg reserve the right not to include paragraph 5 igirth
conventions.

NON-MEMBER COUNTRIES' POSITIONS ON ARTICLE 26
AND ITS COMMENTARY

Positions on the Article

1. Brazl reserves the right not to include the word “public the last sentence
of paragraph 2 in its conventions.
2. [Deleted]

2.1 Morocco and Thailand reserve the right not to include the words "The
exchange of information is not restricted by Ardigll and 2" in paragraph 1.

2.2 Malaysia and Thailand reserve the right not to include paragraph 4 inirthe
conventions.

2.3 Brazl, Malaysia, Romania, Serbia and Montenegro and Thailand reserve the
right not to include paragraph 5 in their convento
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Positions on the Commentary

3. [Deleted]

4. Malaysia wishes to indicate that with respect to paragraph of the
Commentary, it would be difficult for it, in viewfoits strict domestic laws and
administrative practice as to the procedure to makiblic certain information
obtained under the domestic laws, to provide infation requested.
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