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Introduction

This report is one of three companion reports pceduunder the first study of the
“Sustainable development in the 21st century” (SDgrfbject, an undertaking of the
Division for Sustainable Development of the Unifddtions Department of Economic
and Social Affairs (UN DESA).

The overarching objective of the SD21 project isctmstruct a coherent vision of
sustainable development in the 21st century. Trmegtr, funded by the European
Commission - Directorate-General for Environmeritnsato provide a high quality
analytical input to the Rio+20 conference.

The United Nations Conference on Sustainable Deweémt (UNCSD), which will
gather UN member states and other stakeholdersanilBn 2012, is a key occasion to
take stock of 20 years of action at all levels tonpote sustainable development, and to
provide a clear vision and way forward for the intional community, national
governments, partnerships and other stakeholdersmpiementing the sustainable
development agenda in an integrated manner.

The SD21 project is built around a series of swidiat will inform a synthesis report,
“Sustainable development in the 21st century” (SD2he SD21 body of studies is
expected to become an important analytical andigallicontribution in its own right.
Studies under the SD21 project will cover the fwilog topics: assessment of progress
since the Earth Summit; emerging issues ; long-teustainable development scenarios;
tools for managing sustainable economies; nati@mal international institutions for
sustainable development; and sector assessments.

Implementation of Agenda 21 and progress in impleméation of the Rio principles
Twenty years after the Rio summit, this first studys to provide an assessment of the
progress and gaps made in the implementation oéswrthe Rio outcomes, specifically,
Agenda 21 and the Rio Principles.

The study comprises of three outputs:

» Detailed review of progress in implementation @ Bio Principles
* Detailed review of implementation of Agenda 21

» Synthesis report on implementation of Agenda 21thedRio Principles.



Implementation of the Rio Principles

The Rio Declaration on Environment and Developmadgpted by 178 Member States
in 1992 at the Earth Summit, was at the time peeckas a progressive statement by all
nations that enshrined the recognition of the istidity of the fate of mankind from
that of the Earth, and established sustainableldgvent in international law.

The Declaration, a compact set of 27 principlegnmted principles such as the
centrality of human beings to the concerns of snatde development (Principle 1); the
primacy of poverty eradication (Principle 5); thmpiortance of the environment for
current and future generations and its equal fgotwth development (Principles 3 and
4); the special consideration given to developiagntries (Principle 6); the principle of

common but differentiated responsibilities (CBDRnEiple 7). It also enshrined the two
critical economic principles of polluter pays (Riple 16) and precautionary approach
(Principle 15). It introduced principles relating participation and the importance of
specific groups for sustainable development (Pplesi 10, 20, 21, 22). Lastly, it

requested Member states to put in place adequgtsldive instruments to address
environmental issues.

A review of the Rio principles was conducted by thdl Division for Sustainable

Development for the 5th session of CSD in 1997 ¢#%i’). Some of the principles have
given rise to considerable amount of literature.il&/bthe underlying causes for the
success of specific principles may be understoodekpgerts in various fields of

international law and sustainable development,catsind simple but all-encompassing
summary seems to be missing. Yet, understandingseiye of the principles have not
succeeded in passing the test of inclusion in matttwnal and national law, or at least
become the basis for accepted normal practicegitisat to furthering sustainable

development.

This study provides a systematic assessment dft#te of implementation of the 27 Rio
Principles; based on this individual assessmentjllitalso provide a general assessment
and distil some lessons for further progress.

The reader is invited to access the two other tegmoduced under this study, namely
the detailed review of implementation of Agenda &id the synthesis report on
implementation of Agenda 21 and the Rio Principles.

Methodology

The Division for Sustainable Development commissrStakeholder Forum for a
Sustainable Future (SF) to undertake this revieprdwide an assessment of the progress
and gaps made in the implementation of two key &®itcomes; Agenda 21 and the
Principles of the Rio Declaration.



Stakeholder Forum has a strong institutional mentbay spans over two decades and
has been deeply engaged in the processes thatieszped out of the UNCED in 1992
— such as the CBD conferences as well as the UNF@&g©tiations and myriad other
conferences both organised by the UN and otheebtdéiers (NGOs, local authorities,
trade unions, youth, etc.).

The terms of reference for the study included:

» A comprehensive review of each of the Chaptersgérala 21 and the Rio
Declaration Principles;

» A synthesis report that offers and overview ofsbecessful implementation of
the above; as well as areas that have been arbargballenge to
implementations; and

» Atable or traffic light system to ‘score’ eachtbé Chapters and Principles to
offer a quick reference to the status of implemigma.

The work was carried out between May and Noveml@drl 2 Stakeholder Forum used
both in-house capacity and external consultants wirticular policy expertise to
undertake the review.

Based on the terms of reference, Stakeholder Foewaloped a generic template for the
review of each of the individual chapters and pples to streamline the process that was
conducted by multiple people; and to ensure caarstst in the research and writing
approach. The template is outlined in more de&lib\w.

Agenda 21 and Rio Principles drafting template

Introduction
This section should set the context, why the ppllecis important, what factors gave rise tp it.

Implementation
This section should analyse the status of impleatmmt of the principle globally, including
the following:
» A broad and brief analysis of global implementatien how prevalent the principlég
is in global and national decision-making, polieddaw, the main drivers
» Examples of regional and national implementatige¢gic case studies only, a ful
scale analysis of national implementation will betpossible)
» Examples of global, regional and national instrutegimcluding evaluations of
efficacy of instruments where possible
* An overview of the key actors and organisations tlaae influenced progress
towards implementation, their past, ongoing andriitampaigns

Challenges and Conflicts
This section should focus on some of the challetgé@aplementation of the Principle more
generally, including:
» Disparities in the application of the principle @&s UN Member States, including gn
analysis of political, economic, cultural and intliad interests that might influence

this




» Conflicting policies and legislation globally eMyorld Bank, IMF, WTO
* Interest groups and actors that are opposed tonfilementation of the principle

The Way Forward
This section should provide an analysis of the iptesavay forward’ for the Principle, based
on the author’'s own analysis of the ‘state of tbate’ but also referring to views of expefts
in the field. It should include the following:
» |dentification of further steps that could be takemore fully implement the
Principle in question
» Identification of the trade-offs associated witk frinciple that must be addressed
» Identification of particular actors (where releyanhose approach will need to
change
» Identification of prevailing social, political, emenmental and economic drivers
which will influence the likelihood of implementati.

Stakeholder Forum conducted the initial draftindhouse for each of the 39 Agenda 21
Chapters and 27 Rio Principles. This was done lopra team of researchers familiar

with the area of work. Once initial drafts had beempleted these were sent to DSD for
comment and review and to identify gaps in the respas well as to emphasise areas of
focus and discuss areas that needed particulantiatie Once feedback was received

Stakeholder Forum engaged expert consultants ottekinitial research and compile a
more focussed and detailed analysis of particuleap@ers and Principles. Stakeholder
Forum then played a coordinating and editorial ,roleceiving updated versions of

different chapters and principles, and editing ¢h&s content and style before finally

submitting them to UN DESA.

The study is based on desk review of the existitegature, including academic (peer-
reviewed) literature, UN decisions and official oefs, evaluations and assessments
published by international think tanks and poliagtitutions, and others as relevant. This
had its limitations, and these must be acknowledged

Where possible case studies were drawn upon ttrdiie successful implementation or
where barriers and challenges to implementatiosteati These case studies are intended
to be illustrative. While attempt has been madeadwer a range of examples and to offer
a divergent set of views in the case studies, &interesources did not allow for a full and
comprehensive review of every example.



Principle 1

Human beings are at the centre of concerns for sushable
development. They are entitled to a healthy and puctive life
in harmony with nature.

Introduction

The first Principle of the Rio Declaration reflees anthropocentric view of sustainable
development, placing human squarely at the heartsw$tainable development
considerations. The phrase ‘entitled’ alludes ta@hts-based approach to development —
that humans deserve a decent standard of living @muay achieve this through
development and resource exploitation, but equidly entittement to a healthy and
productive life must occur in harmony with natufdne latter aspect of the Principle -
coupled with the recognition that development nmhestsustainable - forms the basis of
many international laws and agreements, as wellci@8 society organisations’
campaigns and projects. The aspiration that hurslaosld ‘live in harmony with nature’
has become a cornerstone of the motivations betiisthinable development practices
and reverberates through the halls of many natiandl international institutions and
decision-making bodies.

However, some express concern that the focus optimeiple on human entitlement
detracts from the important task of environmentaisprvation and conservation. There
are movements to shift the emphasis of internatienaironmental law away from such
an anthropocentric prism through which decisioressraade; and towards a more earth-
centric view of how the world operates. This isngeborn out in countries where nature
itself is being granted rights as a way to enshe¢ humans do live in harmony with
nature.

Implementation

Whilst the motivation of the Principle is to ens@adealthy balance between the needs
and entitlements of humans and nature, it cream@&thing of a conceptual challenge for
those actors who are working towards incorporatisigstainable principle into
mainstream decision making as well as furtherirdp@aelopment agenda. Principle 1 is
built on language that reinforces the primacy oiman needs, and thereby implicitly
upholds the rights of humans above other speci¢sthd same time, however, the
Principle also enforces the understanding that msmmaust live in harmony, or rather
dynamic equilibrium, with nature. In this regar@ tArinciple is partly ambiguous, and to
some extent contradictory, which can make it hardneasure its effectiveness and
successful implementation.

Where the centrality of human well-being to susible development is upheld and
living standards rise accordingly, this can at 8nteve less positive impacts on our



living in harmony with nature. On other occasiathg, imperative to live in harmony with

nature might lead to a compromising of immediatenan needs. It is generally more
likely to find examples of one aspect of the pnuheibeing implemented perhaps at
expense of the other, and there are relatively f@ases of the principle being upheld in
its entirety. Notwithstanding the potential contctidon at the heart of the Principle, its
overall objectives have been invoked by a rangeamhpaigns and initiatives, and its
provisions incorporated into national laws and sgoent international agreements.

Humans at the Centre

The recognition of ‘humans being at the centredetision making has spurred many
international efforts to accelerate human developgraad lift countries out of poverty, or
indeed eradicate it altogether. Prominent examlieghis in practice include the

Millennium Development Goals (MDGs) and the Plan loiplementation from the

Johannesburg World Summit for Sustainable Developmihat reaffirmed and

emphasised the social aspects of sustainable gmweld. The United Nations
Environment Programme (UNEP) Poverty Environmeritidtive (below) illustrates

efforts to promote both sides of the principle diameously.

Millennium Development Goals (MDGS)

Agreed in 2000 the MDGs place human developmentimpdovement of livelihoods at

the top of the international development agenda. establishing quantifiable

commitments to eradicate poverty and improve acteskealthcare, amongst many
others, the MDGs represent a concerted interndteff@t to address global poverty and
its impacts on human wellbeing and dignity. In &ddi, the MDGs provide a tangible
benchmark against which leaders will be assessedjatged Sustainability, in the

context of the MDGs, relates to progressing to @igitandards of living, and sustaining
and maintaining that standard.

World Summit on Sustainable Development

The conference in 2002 reaffirmed the ambition ritegrate the Rio Principles into
mainstream decision-making and activities, buthifting the emphasis of sustainable
development to the social i.ehuman aspect of the principle, it confirmed the
anthropocentric world view of humans interacting éwing in nature.

United Nations Environment Programme Poverty-Enviraament Initiative (UNEP
PEI)

The UNEP is a joint initiative of two UN programmédNEP and UNDP (Development
Programme). The PEI was formally launched in 20@&% iaaims to mainstream poverty-
environment linkages into national planning. As 26§10 the scale of the PEI has
increased such that it supports work in 22 cousitrénd it operates through a global
facility supported by four regional as well as Ubuatry team. Chapter 8 of Agenda 21
devised a programme of action of environmental ste@aming and it is reviewed in
more detail at section XX.

Nature/Environment at the Centre
The notion that humans should strive to live innmamy with nature has become
integrated into regular campaign, policy and adeggaarlance. A range of actors and



interest groups have recognised that sustainahiéfyresents a balanced interaction
between human wellbeing and environmental protectichere the two should ideally

reinforce one another. Traditional conservationrapgghes that focus explicitly on the

environment have given way to broader approactesfdlcus on the interaction between
the environment, human wellbeing and equity — tierdasing prominence of climate

change in international development discourse idegxe of this. Notions of planetary

boundaries and environmental limits have becomeenadespread, and advances in
ecological foot-printing have enabled a more adeuagsessment of global consumption
patterns and the distribution of natural resources.

Learning from our ancestors

In explicitly invoking the language of Principle ih the first report of the Secretary
General on “Harmony with Natureand by convening an interactive dialogue to discus
ideas for developing an holistic approach to snstale developmefitthe UN General
Assembly has demonstrated a firm commitment toiqgutan awareness of human
interaction with nature at the heart of the delaieut sustainable development. This
high-level affirmation of the language of Princidlewill influence the discussions about
how humans perceive themselves in the natural wasldvell as encourage wider and
deeper awareness about theerconnectednedsetween humans and the natural world.
Indeed, in pressing government and business ledoléearn from “[tjhe ancients [who]
saw no division between themselves and the natwodt” and who “understood how to
live in harmony with the world around thefrthe Secretary General Ban Ki-Moon has
emphasized the importance of bridging the dividevben the anthropocentric world
view and a more holistic world view.

There are many other examples of this worldviewvaéing policy, advocacy and
campaign work. As the Secretary General identifies,order to truly achieve the
aspiration of living in harmony with nature aad an integrated part of,itwe need a
revolution. Revolutionary thinking. Revolutionargtimn.” This shift in approach to the
way that businesses conduct their practises, @ialits legislate and people live their lives
will be an integral cornerstone of implementingiéiple 1 to good effect.

Recognition of limits and planetary boundaries

There is an increasing recognition that human gietsvor development must take place
within environmental limits and resource constmifiiver more attention is being paid to
the physical limits of the earth and how sustaieatévelopment must incorporate an
understanding and appreciation of this if humaestaiive within the means available to
them.

Increasingly scientists, NGOs and inter-governmnieagancies are responding to this by
developing frameworks to integrate this approacto ithe decision-making process

! NB5/314
2 The dialogue addressed: (a) ways to promote aticalipproach to sustainable development in harmdtynature, and (b) sharing
national experiences on criteria and indicators¢asure sustainable development in harmony witireebee the website for more
details on the two day dialogue event: http://wwwoug/en/ga/president/65/initiatives/Harmonywithidathtml
% Davos, Switzerland, 28 January 2011 - Secretanef@dis remarks to the World Economic Forum SesmioRedefining Sustainable
Pevelopment, see: http://www.un.org/apps/sg/sgatgi8nid=5056

Ibid.



driving human activities and development. Work edmne on identifying the planetary
boundaries, or global biophysical boundaries, whiefine the ‘safe planetary operating
space’ of humans to live and develop on €adffers a scientific framework within
which the concept of ‘living in harmony’ with naturcan be applied in practice by
decision-makers. Specific issues are addressdtkindntext of planetary limits, such as
Oxfam’s 2011 flagship campaig8ROW which focuses on food justice in a resource
constrained world.In addition, prominent reports have been publisthed highlight the
ways in which human well being is inextricably letk to the condition of the natural
world and how the ability of humans to develop vk significantly hampered if
ecosystems change or are degraded. One of thesigagiicant environmental analyses
of recent years - the Millennium Ecosystem Assessm&hich although its assessment
of human impacts is done in relatively unequivdeains, also frames ecosystems very
much in the terms of the benefits derived from tHemrhumans. Ecosystem degradation
is not just presented as an evil per-se. It isgureesl as a problem due to the associated
impacts on human wellbeing. Thus, the assessméntsa deeper analysis of the two-
way relationship that humans have with nature, lamd the balance ought to be struck
between viewing nature as something that can bé tesserve human needs well as
understanding that the integrity of nature mustespected or else ecosystem change will
significantly and directly impact on the ways in iahh people can live their livésin
addition, the fourth GEO report (2087 entitled environmerfor development - clearly
links human needs with the environment around threenway that echoes the emphasis
of Principle 1. Similarly to the Millennium Ecosgsh Assessment, this analysis
strengthens the message behind humans living imdray with nature and the
responsibility that decision-makers have to ackeolge this crucial factor and then act
upon it in a way that ensures the intrinsic linkvween human well-being and preventing
ecosystem degradation is respected and centraétowork. Finally, there are numerous
development NGOs involved in campaigning on climaklenge and environmental
issues, demonstrating a departure from perceptibtensions between these agendas.

5 See the Stockholm Resilience Centre and the RistsarGovernance of Social-Ecological Systems at:
http://www.stockholmresilience.org/research/redeaeavs/tippingtowardstheunknown.5.7cfoc5aal21el 28802154 3.html

® For more information on the Oxfam GROW campaige; bttp://www.oxfam.org.uk/get_involved/systemi@np=hp_column-1-
2_system-join_110711

" The Millennium Ecosystem Assessment, called fotHgythen UN Secretary General Kofi Annan in 20G witiated in 2001 and
completed in 2005. Available: http:/Amww.maweb.ergGlobal.aspx

8UNEP (2007)Global Environment Outlook, 4vailable: http://www.unep.org/geo/geo4.asp




Figure 1. The nine planetary boundaries

Clmatéc |1.1r|£'_

Note The JournaNaturesuggests in a feature that three of the nine baigglhave been
transgressed and there are some suggestionsfthatta(the phosphorous cycle) is very close to
being breached if it has not alreagdy

Focus on equity

As has been identified above, where there are a@attesource constraints and
environmental limits, humans must recognise thaytmeed to live within those
constraints. In addition, it is critical to assdssw those constrained resources are
distributed globally. Currently the majority of theorld’s resources are consumed by a
minority of the global population, and per capigsaurce consumption varies wildly
from one country to the next. WWF and BioRegionalsrk on ‘one planet living’,
combined with increasingly advanced ecological goot analyses, has provided a
compelling illustration of global disparities, wsiil also providing a tangible and
aspirational goal for achieving an equitable dittion of the world’s resources.

It is widely recognised that some environmentalnggawill be inevitable as people
develop and in particular as the global poor adhieigher standards of living. However,
the challenge remains as to who is consuming whatgnificant minority of the global
population currently consumes far in excess ofeitsittement’ — just 20% of the global
population consumes 80% of the world’s resources.

° The nine planetary boundaries with three of thewirty been transgressed. Image taken from the t@aifghe Journalaturebased on
Johan Rockstrom et al (24 September 2009) “A sgberating space for humanityNature 461, 472-475 available:
http://mww.nature.com/news/specials/planetarybotiagéndex.html



Figure 2. Ecological footprint per capita of individual countries
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The One Planet Living concept is based on the wloek has been done to measure the
earth’s capacity to sustain life; human and otlperces. At the heart of the one planet
index is the understanding that the earth has #elihrcapacity to sustain life, and that

human activities that use up natural resources muiséxceed the capacity the earth has
to replenish the resource store and continue t@isulife. Equity is embedded in the One

Planet Living concept as it demonstrates how imtligls and countries should be

consuming their fair share within the natural Isnimposed by the resources of one
planet.

Ecological Debt and Over-consumption

Achieving greater equity requires a significantueitbn in consumption by industrialised
countries as the figures above illustrate. In adljtit is vital that any discussion based
on consumption of resources is also integrated aitlunderstanding of equity and how
such resources can be fairly shared amongst thiel's/@opulation. Where this equitable
sharing of resources is not achieved and where-axesumption by a few states or
individuals, then a situation develops where tranet enters into ecological debt, which
underscores the fact that that a significant migaf the global population is not living
in harmony with nature.

Ecological debt has been defined as they way inchwipeople (particularly in high-
consumption based countries) run up huge debtenmst of the amount of natural
resources that are exploited, such as burningaél and gas to heat homes and run cars.
In addition that which is consumed and the was# igh created is felt worldwid®. In
2006 a report was compiled by Global Footprint Netwand the New Economics
Foundation that highlighted the serious issue ofaggcal debt by publishing figures that
showed “the day of the year when people’s demamndsegled the Earth’s ability to
supply resources and absorb the demands placeditigon

Granting Nature Rights

Part of the process of integrating environmentad aevelopmental objectives more
coherently is to grant nature ‘rights’, in a simil@ay to granting rights to humans. This
provides nature with inalienable rights that camdy@esented legally and therefore given
a fair hearing vis-a-vis social and developmeneotiyes. In shifting towards recognising
the rights of nature, countries such as Bolivia Badador can be said to be applying the
core elements of principle 1 in practice. This ezgdor Mother Nature is enshrined in
the Preamble to the Ecuadorian Constitution, witeséates that the people of Ecuador
“[c]elebrate nature, the Pacha Mama (Mother Eadhyyhich we are a part and which is
vital to our existencé? followed by articled rights outlined in Chaptef*7By way of
example for how such constitutional and legal sgban be implemented, a court in
Ecuador heard a case that was brought on beh#iedficabamba river; and in ruling in

19 New Economics Foundation (nef) has written extezigion the subject of ecological debt and in lieky Andrew Simms not only
analyses how ecological debt began building upaladt offers solutions for how we can repay the defuture. Andrew Simms
(2009)Ecological DebtSecond Edition, Pluto Press. See the nef wefwsiteore information on ecological debt:
http://www.neweconomics.org/publications/ecologidabt

" BBC news report (9 October 200Blanet enters 'ecological depBBC news website, see:
http://news.bbc.co.uk/1/hi/sci/tech/6033407.stm

2 preamble to the Ecuadorian Constitution, availditte:/pdba.georgetown.edu/Constitutions/Ecuadgtigin08.html

13 Community Ecological News (December 2008) “Ecuagaferendum upholds the Rights of Natu@EG Newsno. 9,
see:http://www.earthjurisprudence.org/documents/CEGhettes9.pdf
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favour of the river, it became the first to enfortee rights of nature as under the
constitution. Bolivia will also enshrine legal righfor nature by passing legislation that
firstly grant the Earth a legal personality; andaelly classify the earth as being of
‘public interest. This shift in approach towarddwag nature in the same way that we
value human interests exemplifies the way in whiah objectives of principle 1 can be
borne out in practice at the national level. Thekigh Green party, Ydler, through
launching the Initiative for an Ecological Constitun (IEC), is building on the
momentum created by Ecuador and Bolivia by calforgights of nature to be enshrined
in the country’s constitution.

Not only are these rights being manifested throaghcted legislation and amending
aspects of their constitutional frameworks, theg atso emblematic of the growing
awareness that in order to live in harmony withurat people must understand that
natural systems are vital to the flourishing ofld# on earth an awareness thadf the
civil society level, is being manifested througle ttormation of various alliances and
organisations that are advocating for a recognibbmights for nature at all levels of
governance?

Challenges

As has been demonstrated above, aligning the twe components of Principle 1
necessitates that the anthropocentric approachdiisable development be integrated
with a deeper understanding of the ways in whicimdms can rely on the natural world.
Form many actors involved in pressing a developnagiginda - be it activities in the
Global South that aim to alleviate poverty, or thastivities that seek to enhance human
well-being and comfort — it has been important temdnstrate that sustainable
development and living in harmony with nature ao¢ mutually exclusive, but in fact
mutually reinforcing.

It must be recognised that in many cases the dawards development has to some
extent taken the onus off environmental protectibirstly, much development has
happened at the expense of the environment; andndlgc in many cases -
predominantly in the Global North - consumption toames to exceed what is reasonable
in the context of planetary boundaries and equetdidtribution of available resources.

Business and Sustainable Development

There are many examples of businesses playingtase aole in contributing towards the

achievement of sustainable development particuliarlthe last decade. In many cases
efforts have been made to incorporate sustainadleldpment into business practices
and models, particularly through the developmeniCofporate Social Responsibility

indicators, which monitor and evaluate busines<tim® However, there is growing

concern that the overriding objective of most basses to maximize profit margins

above all other considerations makes it difficaltriuly incorporate sustainable practices
into their work.

14 See for instance the Alliance for the Rights oftio Earth: Positive NewsthDecember 2010) “"Alliance to Promote Rights for
Nature” inPositive Newsseehttp:/positivenews.org.uk/2010/archive/2543/altiesto-promote-rights-of-nature/
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In addition businesses often appeal to the antlveac view of Principle 1 by
emphasising their role in job and wealth creatiand that this apparent positive
contribution to society must not be hindered byiemmental legislation that impede job
creation in any way. These kinds of arguments ware forwvard most strongly by
industrial lobbyists in the EU who tried to preveghe European Parliament passing
legislation to increase the climate change taim@&0€b6, and succeeded when the decision
did not fall in favour of raising the targetBusinesses also impress upon wider society
their value through contributing to economic growfitaming this as the essential and
ultimate trajectory to follow in order to maintganogress.

Challenges to monitoring progress by GDP

“It has long been clear that GDP is an inadequatetmc to gauge well-being over time
particularly in its economic, environmental, andcsd dimensions, some aspects of
which are often referred to as sustainabilit{y.”

There are significant challenges to incorporatihg toncepts obne planet living
ecological debandliving in harmony with naturento a social and economic system that
measures social progress and prosperity in moné&gs, such as Gross Domestic
Product (GDP). In such a system, a ‘healthy econommymeasured by its GDP
performance and consumption is implicitly encoudhgeorder to maintain high levels of
GDP, which can often be at variance to the objeatifprotecting the environment. Since
UNCED there have been examples where countries Haee to incorporate
environmental degradation into measures of GDPutint green accounting for instance.
Notably in 2004 China attempted an experiment f@aee GDP with a measure of
‘Green GDP’, which resulted in the first accountingport for green GDP being
published in 2006, which showed that “the finanéisis caused by pollution was 511.8
billion yuan ($66.3 billion), or 3.05 percent ofetmation’s economy™ Consequently, it
was deemed unviable (economically and politicatly)continue with this accounting
practice and in 2007 the scheme was scrapped. &tample further reinforces the
difficulties that governments face when havingrtcorporate a measurement of ‘living in
harmony with nature’ into traditional GDP accougtmethods.

Transgressing planetary boundaries

Nine planetary or biophysical boundaries have béentified by leading scientists as the
thresholds that ought not to be crossed if thensagystems are to continue in a stable
state and support not just human, but all life arire Of these, it has been established by
leading scientists that three have already beersdrassed: climate change, biodiversity
and the nitrogen cycl® This is a clear and unequivocal indication that phinciple of
living in harmony with nature has not been adhdcenh a way that keeps humans from
living within their means on earth. As a result o¥er-consumption, pursuing

15 See for instance this report on the activities amdome, The Guardian (5 July 20FL) votes against reducing carbon emissions by
%0% available: http://www.guardian.co.uk/environm26i/1/jul/05/tory-meps-reject-carbon-cut-law

Ibid. p. 8
¥ Sun Xiaohua (2007) Call for return to green accountlhgChina Daily, 19 Apr 2007, available: http://en.wikipedia.org/
wiki/Green_gross_domestic_product#cite_note-1
'8 The 9 Planetary Boundaries are: were climate ahastgatospheric ozone, land use change, freshusgembiological diversity, ocean
acidification, nitrogen and phosphorus inputs te@ thiosphere and oceans, aerosol loading and cHempaltion. See:
http://mww.stockholmresilience.org/research/redmaeevs/tippingtowardstheunknown.5.7cf9c5aal21el1 2249021543.html
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unsustainable development models and driving tosvarcreasing GDP regardless of the
environmental impacts, humans have already crosethreshold of these boundaries,
plunged into ecological debt and compromised thktyalbf future generations to meet
their own needs.

The Way Forward

Moving Beyond GDP

Re-framing the notion of human prosperity away fribva single-focus measurement of
GDP towards an holistic assessment of society'$peghg that factors in environmental
limits will go some way towards striking a balanbetween the seemingly two
conflicting parts of the principle.

A recent report commissioned in 2008 by Presidemk&y of France, and chaired by
Joseph Stiglitz has stated that “[c]hoices betwpemoting GDP and protecting the
environment may be false choices, once environrhetggradation is appropriately
included in our measurement of economic performdfiteWhen addressing
sustainability the report focusses on the impoeawicchanging the measurement system
“to shift emphasis from measuring economic produrctio measuring people’s well-
being. And measures of well-being should be pu itontext of sustainability”® Such
an inclusion of not only sustainability, but alsdizen’s well-being, into national
performance indicators would go some way to overngrthe challenges associated with
the seeming disconnect between short-term thinkitgch drives economic activities,
and long term thinking which will lay the foundatidor incorporating not just principle
1, but many of the other principles of the Rio [eation.

Establishing a framework to stay within the planetay boundaries

As has been established, the ability to stay withm planetary boundaries will have a
significant impact on the resilience of populatiaisll species on earth, not just people,
and detailed research is being conducted intosthgei of governance of socio-ecological
systems with a special emphasis on resiliéhcgne work being done emphasises the
need to be aware of the environmental limits tletednine the physical and biological

boundaries of the earth’s systems, which will d@ftbe activities that people are able to
undertake. An emerging idea is to incorporate aaramess of the planetary boundaries
into policy and decision making process at all Is\ad government. Work is being done

by various interest groups and the research ofgkample, the Stockholm Resilience

Centre will usefully inform thig?

Establishing a framework to incorporate this thingkivill provide a useful mechanism by
which activities can be measured against the liketpact they will have on the
boundaries, and it will also contribute to alignitige two aspects of Principle 1.

¥ bid. p.1

20 Joseph E. Stiglitz (2008) p. 12

ZThe Stockholm Resilience Centre brings a trangulisairy analysis of how the ability to deal withactye and continue to develop is
affected by the planetary boundaries. For mordailee review of its work seéitp://www.stockholmresilience.org/
research.4.aeead46911a3127427980004901.html

2 The Alliance for Future Generations is examinimg possibility of introducing an 'Environmental liigBill' into Parliament in the
UK, see the Foundation for Democracy and Sustariablelopment website for updates on this whtt://www.fdsd.org/

14



Proposals are starting to emerge for a Frameworkv@dion on Planetary Boundaries,
or a Declaration on Planetary Boundaries that céegd into a broader debate about how
humans can develop sustainaahdlive in harmony with naturé

Re-framing Business and Enterprise

In response to the increasing concern about bussgsursuing a model of exponential
growth on a finite planet, there has been a grownegement towards establishing social
enterprise¥’, as an alternative to the status quo. By tradimgsécial and environmental
purposes, where profit derived from this practeedinvested into achieving the overall
aims of the enterprise, socially aware businessceautribute to developing an holistic
approach to achieving development and living witténvironmental limit$> In
practising in such a way social entrepreneurs ateedy trying to address the short-
termism that has driven business models by putingtainability at the core of their
work; and significantly by not being “driven by theeed to maximise profit for
shareholders and ownef&’can contribute to the ‘beyond GDP’ work as mergibn
above.

Redefining the way in which people view nature, #ralr relationship to the surrounding

environment, can lead to a wider awareness of heaple consider the long-term

impacts of their decisions and activities and gjtiean the implementation of Principle 1
as well as drive the wider debate about measunoglsprocess and shifting perceptions
about humans’ relationship with nature.

2 gee for instance the report commissioned by WWiRaibe published in Autumn 201Hittp://www.wwf.org.uk/

wwf_articles.cfm?unewsid=5098

24 see for instance the Social Enterprise Coalititip.//www.socialenterprise.org.uk/

22 For more information see “About social enterprj$etp://www.socialenterprise.org.uk/pages/aboutaeenterprise.html
Ibid.
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Principle 2

States have, in accordance with the Charter of thenited
Nations and the principles of international law, the sovereign
right to exploit their own resources pursuant to treir own
environmental and developmental policies, and the
responsibility to ensure that activities within ther jurisdiction
or control do not cause damage to the environment @ther
States or of areas beyond the limits of national pisdiction.

Introduction

Principle 2 is inspired by the language of prinei@l of the Stockholm Declaration,
demonstrating the sustained commitment to thiscjpi@ among UN member states.
Principle 2 upholds the right of nation States xpleit their own natural resources — a
principle that may be invoked in the context ofemmiational negotiations to resist
multilateral efforts that might constrain that rigRrinciple 2 balances this emphasis on
sovereign rights by also invoking the responsipitif States not to cause damage to the
environment in areas beyond their national jurisairc In the first instance this applies to
activities that might pollute or degrade naturaources that span national boundaries —
such as watersheds. But it also has implicationbrmader transboundary impacts — such
as climate change caused by carbon emissions edl@asountries far removed from the
impacts.

Principle 2 throws up a number of challenges -tljithere is a potential incompatibility
of natural resource exploitation on a national levith multilateral efforts to protect the
environment and conserve global environmental goadd services. Secondly, the
significant expansion of transnational corporatigi®lCs) has rendered obsolete the
assumption that natural resources are invariabhtrolled by the Nation State. Lastly,
though the onus on national sovereignty is balarfgethe invocation of transboundary
responsibility, it remains ambiguous in many caset how Nation States might be held
to account for the transboundary impacts of thetioas.

By specifically invoking the UN Charter, the Pripla provides a foundation upon which

the two core components of the principle shouldbased when implemented. The

principle of sovereignty is strongly upheld in f@larter, thereby placing an emphasis on
‘sovereign right’ in a way that has the potent@lolvershadow the responsibility States
have to ensure they do not cause trans-boundany. har

See Principle 21 of the Stockholm Declaration, law: http://www.unep.org/Documents.Multilingual/
Default.asp?documentid=97&articleid=1503
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Implementation

Invocation of National Sovereignty

Since the middle of the twentieth century the issfiestate sovereignty over natural
resources became ever more prominent, especiatheicontext of decolonisatidriThe
right to self-determination of those states thatewstriving for, or recently gained,
independence became inter-linked with national sogaty. The tension between state
ownership and control over those natural resousoelsthe reliance on them by western
states who had exploited them to develop their eamnomies came to the fore with a
seriei3 of nationalisations of large western opdraiempanies in newly independent
states.

International agreements such as the DeclaratioResmanent Sovereignty over natural
resources (1962) the Stockholm Declaration (1975231nd the UN Convention on the
Law of the Sea (198§)would have influenced the decision to invoke thqgiple of
state sovereignty in the context of resource mamagé and trans-boundary pollution in
the Rio Declaration.

The principle ofnational sovereignty is subsequently reiterateauimerous international
environmental instruments, including the preambleand Article 3 of, the CBD the

preamble to the UNFCCE the “Principles/Elements” of the Forest Princqglethe

United Nations Millennium Declaration and the Jamesburg Declaration on Sustainable
Development (2002). In addition there are also moneinternational treaties relating to
armed conflict where it is invoked. The destructnagure of warfare and the correlating

transboundary effects necessitate that interndtfcenr@meworks govern these activitics.

Compensation

Where principle 2 provides a right for states t@lek their natural resources, it must
necessarily follow that should they not exploithey have a right to be compensated
accordingly. This is especially relevant whereititernational community is in favour of
a state not engaging in resource exploitative biebav where it is felt that an
international benefit will be gained as a resultprAminent example where international
mechanisms have been established to facilitatepttuisess is the Reducing Emissions
from Deforestation and forest degradation (REDDJesge under the UNFCCC. In this
situation the objective of principle 2 is logicalgpplied so that those countries that
effectively have a right to deforest are finangialompensated for not engaging in

2 Nico Schrijver et al (2010) “UN involvement wittatural resource managemeBt&velopment without destruction: the UN and natural
resource managemerdnited National Intellectual History Project, lada University Press, pg 73

® For instance, the nationalisation of the Suez Baampany and copper mines in Chilgd.

4 http:/iwww2.ohchr.org/english/law/resources.htm

® hitp://www.unep.org/Documents.Multilingual/Defaakp?documentid=97&articleid=1503

© http://www.un.org/Depts/los/convention_agreemésss/unclos/closindx.htm

" “Reaffirmingthat States have sovereign rights over their owtogical resources” see: http://www.cbd.int/docdlégpd-en.pdf

8 “Reaffirmingthe principle of sovereignty of States in inteioaal cooperation to address climate change”,tgef/unfccc.int/resource/
docs/convkp/conveng.pdf

° Non-legally binding authoritative statement ofmiples for a global consensus on the managemamseevation and sustainable
development of all types of forests, see: http:AMnan.org/documents/ga/confl51/aconfl5126-3annexs.ht

1% principle 24 of the Rio Convention deals explcitith warfare and environmental destruction —rstgted section in this document.
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deforestation. The internationally community betsefrom this because the forests, as
carbon sinks, are preserv%'d.

An invocation of the sovereign right to exploit @lapplies to the controversy around
‘response measures’ that fall under the UNFCCClan been discussed in relation to
mitigation targets. Where the REDD scheme providemechanism to compensate
countries for not engaging in deforestation, it bagn argued by States such as Saudi
Arabia that, if they are not going to exercise ttiseivereign righto exploit their natural
resource - oil — then they should be compensatdtiriciple 2 is followed to its logical
conclusion, this argument, logically, stands. Thmpacts of global policies aiming to
reduce carbon emissions will reduce demand for tesburce and have a significant
impact on those states that have built their ecgnamund such exploitation.

This contentious issue has become highly politctisethe UNFCCC negotiations not
least because there are many states that do reptabat an oil-based economy should
be compensated for not engaging in an activity fhwavides the means for other
countries to increase carbon emissiths.

Sovereignty and international regimes

In addition to the tension that exists within Piohe 2 itself, there are also wider tensions
between the State sovereignty and internationaimesgy which goes to the heart of the
efficacy of international law. The principle of sgasovereignty is invoked to resist
perceived, or actual, ‘interference’ of internabrirameworks and regimes. This is
particularly relevant in the case of climate changeere state sovereignty and the
pursuance of national interests is used as an anguta trump attempts for establishing
multi-lateral agreements that would have natiomgliaation, and national governments
— such as in Australia - reiterate the fact thajéjng a Party to the UNFCCC does not
undermine Australia’s national sovereignfﬁ.”

Similarly this tension exists in relation to whain The International Whaling
Commission has, since 1986, imposed a moratoriumwbaling for commercial
purpose%.4 However, Japan continues to engage in this agtexiery year arguing that it
is for research purposé%lt also invokes the principle of national soverdigand argues

that it is strongly associated with Japanese altand traditiort® In these cases the
tension is played out on an international stagé Wwdth governments and environmental

' For more information on REDD see: http://www.udderg/

2The NGO community also regards this as inappragrize the Climate Action Network for detailshi$t

http://www.climatenetwork.org/category/tags/resgnmgeasures

13 See the Australian Government Department of Cértange and Energy Efficiency’s website:

http://mww.climatechange.gov.au/government/inteéamet/global-action-facts-and-fiction/cc-action.asp

;‘ Banyan (March 11 201®ot Whaling but Drowning@ he Economist, available: http://www.economist.fmode/15663372
Ibid.

16 Banyan (17 February 201The Politics of Whaling: A Glacial TurThe Economist, available: http:/Aww.economisnto

blogs/banyan/2011/02/politics_whaling
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groups condemning the activity and applying pressur Japan to ceddeoften resulting
in Japan accusing such groups as ‘unjustifiedflfrfrtelnce’.18

Recognising Transboundary Responsibility

Despite the fact that the ‘national sovereigntgneént of the principle has been
consistently invoked to reiterate the right of #araState to exploit its own resources,
without ‘interference’ from the international comnity, there are a number of examples
where the transboundary element of the principteaiso been upheld.

International case law

The second half of Principle 2 has been invoked mumber of cases at an international
level, thus demonstrating its applicability in imtational Courts, as well as reinforcing
the objective of principle 26 which relates to fegsw environmental disputes
peacefully. The ability of States having a meansvhich they can challenge an activity
or decision that is perceived to go against Prieciis fundamental to its successful
implementation.

International case law was already developing @ fbint by the time the Declaration
was established in Rio, since the tension betwesmslboundary disputes and national
sovereignty were already being played out on aermgtional stage. The evolution of
atomic science and the development of nuclear wesapesulted in disputes relating to
transboundary harm being catapulted to the attertigoliticians and civil society alike.
The advent of nuclear weapons testing led to thddse of nation states being put under
threat from an activity that was conducted in tmésgiction of one State but which could
have serious negative impacts within the borde@nother. The.egality of the threat or
use of nuclear weapojr?scasebrought to the ICJ by Australia and New Zealand (in
separate cases) against France sought to invakepié 2 in relationd nuclear weapons
testing. It was successfully invoked and appliednnadvisory opinion (the case was not
taken further since France had already agreedttoammuct more weapons tests), which
confirmed in no uncertain terms that t{g existence of the general obligation of States to
ensure that activities within their jurisdiction @rcontrol respect the environment of
other States or of areas beyond national controldgs part of the corpus of international

law relating to the environmeft.

International processes relating to Principle 2

If a State invokes its sovereign right to exploitegource, such as oil or a river, it must
conduct environmental impact assessments (prindigleas well as consult with any
State that might potentially be affected by thecpoure of exploitation or the activity
that uses the resource (principle 19) prior to eeding with the project. The

international courts recognise that this prepayateork is a crucial component of

adhering to Principle 2. This is illustrated by essuch af’ulp Mills on the River

7 Nick Squires (20 November 200@)jeens and governments condemn whale, ftiret Telegraph (Sydney), available:
http://mww.telegraph.co.uk/earth/earthnews/3315G83¢ns-and-governments-condemn-whale-hunt.html

8 BBC (16 February 2011)apan halts whale hunt after chase by protesBBC News Asia and Pacific, available at:
http://www.bbc.co.uk/news/world-asia-pacific-124983

191996 Report of the ICJ, 226, at para. 29.

20 |bid. para. 29, sedttp://www.icj-cij.org/docket/files/95/7495.pdf
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Uruguay (Argentina v. Uruguay),21 in which Argentina brought a case based on the
unilateral decision of Uruguay to allow two pulplisito be built on the river that flows
between both States, in contravention to the Tréla#y governed such activities. A
substantial part of the claim was centred aroural gbtential pollution that the mills
would cause to the river and marine life, and thgreausing damage to an area within
the jurisdiction of the claimant sta%%PrincipIe 2 is designed to prevent these situation
arising and in conjunction with the precautionaringple (15) must guide the process
by which a state conducts its affairs, especialhere there is risk of environmental and
trans-boundary harm. This approach was affirmedhiyinternational Court of Justice,
which in unequivocal language stated that ‘prev@rgaather than compensatory logic’
should be applied when determining elements ofrisk

Challenges

National Sovereignty

The invocation of the principle of national soverey can have negative implications for
the international community. The exploitation otural resources by one state does not
just benefit that state alone, the benefits derifreth the environment and ecosystems
are often global in nature. Such global benefit trhes recognised when establishing
governance frameworks to manage these resourceave@ely, the burden of
exploitation of those natural resources is shoeldday the international community and
as such, global cooperation for the preservatiorswth resources will be required.
Necessarily, therefore, the international commumity have an interest in the way in
which these resources are managed, highlightingfabe that broader governance of
natural resources is required beyond the narrogrests of the nation State if progress is
to be made on establishing effective measureshieee this.

National economic interests

Overall Principle 2 is challenging to implement we large proportion of national
economic interests are tied up in the activity, amere the cessation of the activity will
significantly affect the economy and industry wosgethe economic interest will
override the imperative to prevent trans-boundaryirenmental harm. For instance,
even though studies have shown that stocks of Bineluna have declined by 80% in
the past four decades, Japan (a country where atii%t of the fish is consumed)
protested over proposals to put the species omdhdist of the UN Convention on the
International Trade in Endangered Species (CITEB)e proposed ban was not
successful after Japan and Canada opposed it,ngrgiat the ban would ‘devastate

fishing industries®*

2L pulp Mills on the River UruguayAtgentina V Uruguay2010, seehttp://www.icj-cij.org/docket/index.php?case=135

2 The Minister for Foreign Affairs of Argentina the International Court of Justice (2006) “Subjeettter of the dispute”
Application instituting proceeding@06 General List No. 135, p.5, skép://www.icj-cij.org/docket/files/135/10779.pdf

% Dissenting opinion ofudges Al-Khasawneh and Simig2910)Pulp Mills case paragraph 22, seép://www.icj-
cij.org/docket/files/135/15877.pdf

24 BBC (18 March 2011Bluefin tuna ban proposal meets rejectiBBC Asia-Pacific, available: http://news.bbc.édlhi/8574775.stm
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The decline of bluefin tuna as a result of overfighconstituting transboundary damage
to the marine ecosystem, is just one such examipézerthe sovereignty of a nation State
won out when the two elements of Principle 2 nedddshlanced against one another.

Transboundary Impacts

Applicability of Principle 2 in International Court s

The above examples demonstrate how the soft lawigions of principle 2 are being
borne out in international law and how there is eepmkning recognition of the
responsibility that one state will have to anotlespecially with regards to pollution and
environmental damage. Certainly where the actiaitgd impact is as well defined and
understood as nuclear testing or indeed nuclearfavear the principle relating to
‘damage’ in one (or more) jurisdictions resultingprh an activity in a different
jurisdiction can be applied. However, as Bwdp Mills case demonstrates, the ICJ is still
(as recently as 2010) grappling with the issue béthwer or not it has jurisdiction over
matters such as those raised by Argentina. In iaddihere are other examples of
transboundary issues relating to environmental d@msuch as, for instance, issues
pertaining to climate change. In this latter exasriple principle will be very difficult to
implement when the debate about causality andectkeffects continues.

Identifying Responsibility

Identifying responsibility so as to uphold the sstgart of Principle 2 can often be a
challenge. The atmosphere can be affected by nwaedtivities that are undertaken in
various different states, not least the result winlmg fossil fuels and emitting carbon
dioxide into the atmosphere. The issues surroundauge and effect of climate change
create serious challenges to providing the oppdytdor state or individual actors to

bring an action against another State that is ngusarm ‘beyond their jurisdiction’, as it

is impossible to attribute the origin of the ‘harrtd one particular nation State.

Nonetheless, organisations such as WWF-UK havdeddkis issue by analysing the
legal duty to pay compensation for climate charagel have argued that the “widely-
recognised rule of customary international lawhe nho-harm rule, which essentially
holds that no State must harm another” and it sstgg@at “[t]his rule provides a basis

for consultation and negotiation in the case aigbmundary environmental disput@g.”

Yet the no-harm rule, reflected in principle 2, bgpto state-state harm. In the context of
climate change the rule will only apply if it cae proved that the activity of one state
caused the harm or damage in another state. The#icigt challenge when it comes to
climate change is in proving causality and the i@ppbn of the no-harm rule would
require legal assessment of the scientific evidemzkecauses of climate change within a
given ‘damaged’ State or Statés.”

5 WWF-UK (2008) “Customary international law on dageaand compensation” Beyond Adaptation: The legal duty to pay
compensation for climate change damegge http://www.wwi.dk/dk/Service/Bibliotek/Klima/Rappt@r+mv./beyond-+adaptation
% |bid. p. 22
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Shared Resources and ‘Other’ Areas

As a shared resource and necessary component ofidke up of the earth that keeps
ecosystems in balance, the atmosphere, as welleamarine ecosystems beyond state
jurisdictions, are precisely the ‘other’ areas thanciple 2 refers to. Unlike in situations
where transboundary damage is felt by one (or mjaresdictions and the state of that (or
those) jurisdiction(s) can take action to try tey®ent an activity that is causing damage
to its citizens, when an area outside of the dipegsdiction of one state is threatened
there is not a defined ‘agent’ or state that camgoa case on its behalf. In this situation it
becomes a challenge to implement the aspect ofipkn2 that relates to damage done in
other areas.

The Way Forward

Principle 2 has successfully influenced a numberlegfal instruments that were
established either at or subsequent to Rio in 18B2.language of the Principle has been
adopted and applied in a number of contexts, iniquéar cases brought before the
International Court of Justice which have estalelisthat it exists as part of therpusof
international environmental law, and both argualsld recognised in the courts. As has
been highlighted, however, there is still a sigrifit challenge to the principle being fully
implemented. The opportunity now exists to buildtbe successful examples where the
principle has been recognised. This may requirengthening the international
institutional regime that will play a role in enéomg the principle, in addition to
development of the understanding of the causalityamsboundary environmental harm.

International Cooperation

Lessons can be learned from efforts to foster mational cooperation in other areas, and
how, despite potentially infringing on national soeignty, such efforts have been
successful. In relation to Principle 2 and envirental transboundary harm, it is crucial
that open and cooperative processes are enteedyn$tates if tension inherent in the
principle is to be overcome and the objective @& ghinciple achieved. An instructive
process that was established in 2004, which mighdrawn on as an analogous example,
is the UNESCO project to create an ‘Internationaéliion of Cities against Racisf”
This ambitious programme intends to unite citieshieir efforts to overcome racism by
implementing measures at the municipal level, tmereircumventing the authority of
national governments.’

Programme such as these do challenge the conceptiohal sovereignty, however they
are leading the way in encouraging internationaperation and collaboration through
sharing knowledge and examples of successful merhanof implementation. By
learning from examples such as this, and developmgjogous models of international
cooperation, NGO, civil society and state actors wark together to strengthen and
enhance implementation of Principle 2.

27 Jim Kelly (15 July 2008 NESCO Challenges National Sovereignty with Cityel #luman Rights Effort&lobal Governance Watch,
available: http://mww.globalgovernancewatch.orgtigiat_on_sovereignty/unesco-challenges-nationegsgignty-with-citylevel-
human-rights-efforts
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An International Court for the Environment

One significant challenge to the dispute in t@p Mills case (above) was the issue
relating to the use of scientific experts, notevabm the challenges section. A proposal
for strengthening the international legal framewor&specially in relation to
environmental issues, is to establish an Internati€ourt for the Environment (ICE).
An ICE, according to the proposal of the ICE Caatitwould be based on a tribunal
structure with similar procedures allowing scidntéxperts to be called to give evidence
in case<€® The ICE Coalition also proposes that non-statéiemthave standing, or the
ability, to bring cases against state and non-sdaters. This has the potential to also
overcome the significant challenge with enforcingny of the principles in the Rio
Declaration, because within the current institugioftamework it is only states that are
able to bring a cause of action.

Applying multiple principles

It remains important to recognise that the prirespdf the Rio Declaration do not exist in
isolation to one another, and that many of theqgyies complement and support each
other. This is especially true for principle 2, wiiwould benefit greatly from being
applied in conjunction with the Precautionary Pipltes (Principle 10). In effect, this will
result in a better understanding by States thavitees undertaken in their jurisdiction
must not affect jurisdictions outside of their qohteven where there uncertainty about
cause and effect of those activities.

% See the ICE Coalition websitettp://icecoalition.com/
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Principle 3

The right to development must be fulfilled so as tequitably
meet developmental and environmental needs of prageand
future generations.

Introduction

When the Brundtland Commission published its refant Common Futurkit presented
the concept of sustainable development in a waly ékpressly reflected the rights of
future generations, by stating: ‘Humanity has thiitsg to make development sustainable
to ensure that it meets the needs of the preséhbuticompromising the ability of future
generations to meet their own neeti¥he concept became one of the most successful
approaches to sustainable development to be inteatiior many years. Notwithstanding
the difficulties associated with establishing mprecise definitions around this concept
of, for instance, ‘needs’, the report helped topgh#he international agenda and the
international community’s attitude towards econgmmocial and environmental
development® This fed directly into UNCED in Rio and was appedvas a fundamental
pillar of both the Declaration and Agenda 21.

Principle 3 of the Rio Declaration echoes this Bitland concept, developing it to
include equity and expressly identifying that ftgenerations will have ‘environmental’
as well as ‘developmental’ needs. Beyond the phaysieeds of future generations and
the responsibilities that decision-makers havenguee that those needs are met there is
also a moral obligation on states that Principlef@rs. Underpinning this moral driver is

a recognition that

‘[wle act as we do because we can get away withfuture
generations do not vote; they have no politicafinancial power;
they cannot challenge our decisidfls

Without a voice at the table, if Principle 3 is he successfully implemented, future
generations must have their interests represemtesbme way and nation states have
developed some mechanisms by which these voicesbearepresented. However, it
remains a challenge to fully integrate long-termmking into decision-making processes,
there are proposals and emerging ideas for howadst effectively give a voice to the
interests of future generations in a meaningful weaffective of Principle 3.

! Report of the World Commission on Environment Brestelopment (1987) UN DOC A/42/427(198#f)p://worldinbalance.net/pdf/

1987-brundtland.pdf

2 |bid. Section 3 'Sustainable Development', paragraph. 22

% See the UNECE websiflecus on sustainable developménih://www.unece.org/oes/nutshell/2004-2005/focustasnable
development.htm

4 Brundtland Commissio®ur Common Futurand also see e.g. the UNECE website ‘focus onisaista development'

http://mww.unece.org/oes/nutshell/2004-2005/focustasnable development.htm
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Implementation

International legal frameworks

Subsequent to the Brundtland Report and the Ridabs®n there have been notable
efforts made by States to incorporate the ‘needksirterests’ of future generations into
international legislation; demonstrating some lesepolitical will to consider ‘the right
to development’ in light of the overall objectivERrxinciple 3. Often these references are
framed in aspirational terms, rather than offeracugcrete mechanisms for how these
rights might be realised in practice. Nonetheles®r the past two decades there have
been increasing amounts of attention paid to theei®f intergenerational equity and the
relationships between present and future generatibnere is a plethora of legislation,
both national and international that reaffirms aogmition of the responsibility one
generation owes to another, at least in a prindipnse.

Prominent examples at the international level idelArticle 3 of the United Nations
Framework Convention on Climate Change which states that:
‘Parties should protect the climate system for lleeefit of present
and future generations of humankind, on the baseqaity and in
accordance with their common but differentiatechasibilities

In addition, the United Nations Economic Committee Europe (UNECE) Convention
on Access to Information, Public Participation iedsion-Making and Access to Justice
in Environmental MattersAarhus Convention), which entered into force in 2001,
makes two distinct references to the interestautfré generations in the Preamble and
the overall objective

Preamble

‘Recognising also that every person has the rightive in an

environment adequate to his or her health and Wweihg, and the

duty, both individually and in association with eth, to protect

and improve the environment for the benefit of gnésnd future

generations’

Objective

‘In order to contribute to the protection of theyht of every person of present

and future generations to live in an environmenéguehte to his or her health

and well-being, each Party shall guarantee the tsgbf access to information,

public participation in decision-making, and accessjustice in environmental

matters in accordance with the provisions of thisi@ntior’

Whilst the UNFCCC, as an international agreemeiats hlobal reach, the Aarhus
Convention does not; it applies to a number of BE @mon EC States,and to date has 40
signatories and 44 partiésHowever, its success as a regional instrument il

5 UNECE websiténtroducing the Aarhus Conventioseehttp://www.unece.org/env/pp/

& UNECE Convention on Access to Information, PuBtiticipation in Decision-Making and Access to idasin Environmental Matters
(Aarhus 25 June 1998) 38 ILM 517 (1999) (enteredto inforce 30 October 2001) (Aarhus Convention)
http://mww.unece.org/env/pp/documents/cep43e.pdf

" UN Treaty Collection websitStatus of Conventignsee: http://treaties.un.org/Pages/ViewDetails.aspx?sSREATY&mtdsg_no=
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reported and currently there is much attention dpgiaid to mechanisms for extending
the reach of this Convention as a means by whidhciple 10 can be globally
implemented. In expressly stating in supporting material to €@nvention that it is&
new kind of environmental agreemeand drawing links between environmental rights
and human rights, the UNECElaowledges that an obligation to future generatisn
owed, echoing Principle 3.

National Legal Frameworks

The implementation of the principle at the natiolealel is a crucial component of its
fulfilment; without the legislative framework beingtegrated in national law or policy
processes the efficacy of the overall objectivéimginished. Such ‘institutionalisation’ of
the rights of future generations will be crucialembedding long-term decision-making.
Some examples of how this has already been achareeals follow:

Parliamentary Commissioners for Future Generations

A number of countries have established portfoliosState Parliaments whereby the
interests of future generations are actively praddiy an individual or department. The
idea was first promoted at the international laaeh preparatory committee meeting for
UNCED in 1992, and submitted by delegates from Maltho made a proposal to
institute an ‘official Guardian to represent poys interests® This proposal was
based upon the premise that ‘future generationshatrepresent themselves, and so it
would be appropriate to appoint a guardian to spaakheir behalt’ Though this
proposal was not successful at being formally esetbrat UNCED, Canada, Hungary,
Israel and New Zealand established the legal anditicab mechanisms for
commissioners or similar portfolios for future geateons to represent the interests of
posterity, as the delegates of Malta had envisagealddition, Finland also established a
Committee for the Futur¥. Of these, the Hungarian Parliamentary Commissioner
appears to be the only department that remaingeacti

Hungarian Parliamentary Commissioner for Future Gererations

The Hungarian Parliamentary Commissioner acts asrdoudsman for future generations and
reports to Parliament on matters that relate tactmstitutional right to a clean and healthy
environment enshrined in the country’s constituffbBy enshrining this right, the long-term

XXVII-13&chapter=27&lang=en#3

8See the UNECE press statement of 24 June ZXiies to the Aarhus Convention celebrate its hteahniversary available:
http://www.unece.org/press/pr2011/11env_p28e.html

® UNECE websiténtroducing the Aarhus Conventioseehttp://www.unece.org/env/pp/

10 preparatory Committee for the United National @oerfice on Environment and Development, United NafiBrinciples on General
Rights  and Obligations (Working Group 1 4th Sesgi (New  York2 March-3  April 1992)
A/CONF.151PC/WG.III/L.8/REV.1/ADD.2(21 February 139

™ The idea is developed in Christopher Stone's (203Bould We Establish Guardians for Future Geia®” Should Trees have
Standing revised edition

12 For a full analysis of the roles and efficacylué tole of the Commissioners for Future Generatises P Roderick (December 2010)
Taking the Longer View: UK Governance Options foFinite Planet(Report for the Foundation for Democracy and Soatde
Development and WWW-F UK London), pp 5 — 6 and wided.org/2010/12/taking-thelonger-view

13 See the Parliamentary Commissioner’s informatiehsite on “the Right to a Clean and Healthy Envitent”, see:
http://jno.hu/en/?&menu=healthyl
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interests of present and future generations ateqer and the Commissioner provides a
strong institutional mechanism through which theéglts can be enforced.

The powers of the Commissioner are derived frormm&ny Legislation and following an
election to the post by the Unicameral Hungariatidaent, the present Commissioner took
office in 2008"° Since then, the Office for the Commissioner hanbeery active in Hungary
and as of 2010 it had received over 400 petitioms fthe public, completing investigations
into just under 100 of thef.

The commissioner is leading the way in implemenBnigiciple 3 and, as will be shown beloy,
it is more than feasible for other countries tddal this leading example especially those tha
have similarly enshrined environmental rights ieitltonstitutions. In addition, there are also
proposals for an International institution that lcofwlfil a similar role and which would
strengthen the implementation of the Principlénatibternational level (more of which is
outlined in the ‘way forward’ section).

~—*

Constitutional rights

In many countries the right to a clean and heakhyironment is enshrined in the
constitution. Such a constitutional right is a ldeaexample of intergenerational equity
because such a right is not a time-boundpawse and so it implies a duty to protect the
environment in perpetuity so that future generaioan also enjoy the same right. As
many as eight European countries have enshrine right in their constitutions:
Belgium, Czech Republic, Hungary, Norway, Portu@ifvenia, Slovakia and Spain —
and France includes it in the preamble to the EBmvirent Charter, which is included in
its Constitution (see Figure 1).The Virgin Islands also has a constitutional rigit
protect the environment for future generationsritgd by the UK)®

Outside Europe the South African Constitution ueigguaranteeghe right to “have the
environment protected, for the benefit of presend duture generations” through
legislation. Article 33 of the 2009 Bolivian Corstion guarantees “people...the right to
a healthy, protected and balanced environment’icoinly that “the exercise of such a
right should allow individuals and communities oégent and future generations, as well
as other living beings, to develop regularly angbémpetuity”. The concept of granting a
right to develop regularly and in perpetuity striyngupports the objective of Principle 3;
and more recently Bolivia has amended its congiituto grant nature rights, which will
in effect guarantee a clean an healthy environrreperpetuity provided the rights are
acted upon and sufficiently enforced. See sectiot fsr more information on the
Bolivian Constitution and granting nature rights.

4 Ibid.

15 For more details on the legislation that govehesrole of the Commissioner see K Schneebergerj2®ungarian Parliamentary
Commissioner for Future Generations and the legigain Intergenerational equity: implementing the prineijth mainstream decision-
making p 23, see: http://www.lawtext.com/pdfs/sampledles/ELMSCHNEEBERGER?20t029.pdf

16 For a more detailed outline of the Parliamentaoyn@issioner’s role see e.g P. Rodderick (200dKing the Longer Vievpp. 5 and
22-24

7 See Peter Roderick (201Dking the Long View

8 |bid.
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Table 1.European States that have enshrined such environmeai or future

generations constitutional duties

Constitutional duties towards future generations

European State

Constitutional provision

The amended 1949 Constitution, Chapter I,
Article 20a

future
generations the natural foundations of life
and animals.”

Finland “The public authorities shall endeavour to
The amended 1999 Constitution, Chapter guarantee for everyone the right to a healthy
I, Section 20 environment and for everyone the
possibility to influence the decisions that
concern their own living environment”
Germany “the State protects . . . with responsibility t

A=)

Hungary
The amended 1949 Constitution, Chapter
XIl, Article 70/D

The Constitution directs the State to
implement the right

to a healthy environment “through the
protection of the . . .natural environment”

Netherlands
The amended 1983 Constitution, Chapter I,
Article 21

“it shall be the concern of the authorities td
keep the country habitable and to protect
and improve the environment.”

Poland
The 1997 Constitution, Chapter Il, Article
74(1) and (2)

The Constitution makes it the duty of publi
authorities to protect the environment, and
directs the authorities to “pursue policies
ensuring the ecological safety of current
and future generations.”

(@]

Portugal
The 1976 Constitution, as amended, Article
9(e)

The Constitution makes it a fundamental
responsibility of the State to “protect and
enhance the cultural heritage of the

Portuguese people, to protect nature and
environment, conserve natural resources

and to ensure the proper development of the

national territory.”

Slovakia
The 1992 Constitution, as amended
Chapter 2, Section VI, Article 44(4)

The Constitution directs the State to
“provide for an efficient utilization of
natural resources, a balanced ecology, an
effective protection of the environment.”

Slovenia
The 1991 Constitution, as amended,
Section lll, Article 72

The Constitution, as amended...makes it
the duty of the State to “ensure a healthy
living environment.”

Spain
The 1978 Constitution, Title I, Chapter llI,
Article 45(2)

The Constitution directs the public
authorities to “concern themselves with thg
rational use of all natural resources for the
purpose of protecting and improving the

quality of life and protecting and restoring

B

the environment.”

Source P. RoderickTaking the Longer Vie{2010) Table 4, p 21.

28



The Constitution of Argentina also enshrines a figliland Commission definition” of
sustainable development, alluding to the interastsrights of future generations but also
whilst attempting to strike a balance between thaskthe rights of present generations.
It provides that: “all residents enjoy the rightadealthy, balanced environment which is
fit for human development and by which productietiaties satisfy current necessities
without compromising those of future generations.”

National policy and legislation on Climate Change

By its nature climate change legislation is futtwegented, being based as it is on future
projections of climate change and predicted impaClemate change is being taken
increasingly seriously by a range of countries va@in® passing comprehensive national
legislation. Such legislation also provides legdligding targets that reach beyond short-
term political cycles, enshrining a responsibitityact that will be binding on successive
Parliaments. The UK was a world leader in enactis@limate Change Act in 2008.
The Act, through providing mechanisms by which ovai legal instruments set ‘carbon
budgets’ to break-down the overall carbon emissitergets, paves the way for
establishing means by which the interests of fugeeerations are brought to the fore of
legislation. In addition the devolved ParliamentSafotland has a Climate Change Act
(2009). In addition to this legislation other caued have introduced carbon taxes to
establish market mechanisms to incentivise carlbossons reductions.

Non-governmental Initiatives

Measuring thampact of futures policies is difficult. If a policy aspis to incorporate

long-term thinking in its drivers for change, theémecessarily follows that the results or
impacts of such policies will only be borne out mayears after the policy is

implemented. However, this should not be a reasodidregard the potential positive
impacts that futures policy can have and neithe@ukhit distract from the value of

incorporating long-term thinking as a means of @cthg the interests of future
generations.

Efforts have been made by - and continue to enfeoge - non-governmental actors who
are driven to safeguard the interests of futureegsions, thereby supporting and
enhancing other government initiatives that arelementing Principle 3. In particular,
youth organisations are especially interestedisidagenda as those who, arguably, out of
present generations have the greatest stake fattire.

Youth Organisations and involvement in the politichprocess

Youth Climate CoalitiorfS around the world have been established by groupseléf
organising and visionary young people to provideshicle through which the voices of
young people can be channelled and directed bethrts their respective governments
and the wider public. Nigeria, Canada, Kenya, Aalgtr the US, the UK, Singapore,

1 UK Climate Change Act (2008) sets legally bindiagets for 2020 and 2050 — an example of brintiiegneeds of future generations
to the forefront of decision-making. See the UK @dttee on Climate Chnage's website for more infdiona
http://www.theccc.org.uk/about-the-ccc/climate-aiact

2 Also see for more information on these groupatien XX: Principle 21 relating to Youth
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China, India are just some of the many countri@es llave seen youth climate coalitions
be establishet!

In 2010 a pioneering project was established whh WK Department of Energy and
Climate Change (DECC) to bring the youth voice tvegnment decision makers. The
Youth Advisory Panel members are led by the guidpmonciple of ‘incorporating
intergenerational equity’ into government decismaking and in December 2010, in
conjunction with the UNFCCC ‘Young and Future Gettiens Day’ in Cancun, it
launched its inaugural report on energy poli&nergy: How Fair Is It Anyw&s

WWF and the Foundation for Democracy and Sustainald Development

WWEF and the Foundation for Democracy and SustagnBlelvelopment commissioned a
report, in 2010, on ‘taking the longer view’ in tdemocratic decision making process.
This report analysed the various mechanisms andrgpthat exist for embedding the
interests or rights of future generations in thastwutional or legal framework of the

country that would support the government’s impletagon of Principle 3. The paper
offers a comprehensive analysis of the various m@u@sims that exist world-wide, in

addition to a list of recommendations of how these be achievet.

The UK Alliance for Future Generations

This is an alliance of NGOs and individuals who ataving towards establishing
effective ways of implementing Principle 3, suchtfa®ugh bringing long-term thinking
to the democratic decision-making process. The neesnbf the Alliance for Future
Generations have agreed to work “to ensure that-termism and the needs of future
generations are brought into the heart of UK demmgciand policy processes, in order to
safeguard the earth and secure intergeneratiostidgif”.

Intergenerational Foundation (IF) and Germany’s Fowdation for the Rights of
Future Generations (FRFG)

Both the IF and the FRFG have been establishedotwuct research into issues
pertaining to intergenerational justice and the sveywhich present policies impact on
future generations. The IF notably does not focaseavironmental or sustainable
development issues, but instead pursues issuémgeta tax, housing and pensions (for
example). Both are contributing to the wider distoiss on how to integrate the interests
and rights of future generations into policy angiskation?

2L See the central website for many of the youthatincoalitions for more information: http://youtnthte.org/

22 5ee the UK DECC Youth Advisory Panel website forerinformation on its projects and the report:
http://mww.decc.gov.uk/en/content/cms/about/youtmgl'youth_panel.aspx

% p Roderick (December 201T4king the Longer View: UK Governance Options f@irite PlanetReport for the Foundation for
Democracy and Sustainable Development and WWW-Raldon), seemww.fdsd.org/2010/12/taking-thelonger-view/

24 See information on an event recently held by thiace in conjunction with the Schumacher Inséitut
http://www.convergeproject.org/node/122

% For more information on the Intergenerational Ftation seehttp://www.if.org.uk/and for the Foundation for the Rights of Future
Generations see: http://www.intergenerationaljesicy/
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World Future Council (WFC)

By bringing the interests of future generationsh® heart of policy making, the WFC is
fulfilling a prominent role in advocating for thebjectives of Principle 3 being

incorporated into state-level decision makifigs prominent campaign of the WFC is to
establishombudspersons for future generations,based on the Hungarian model
(outlined above) and there is much work being don@acorporate this idea into the Rio
2012 conferenc?’

Transparency International

The Transparency International (T®lobal Corruption Reporincorporates aspects of
Principle 3 into its defining corruption as “theusle of entrusted power for private gain
... It is the power that future generations hav&ea in all of us, in our stewardship role
for the planet.®® The recognition and application of language sugmpgrthe rights and
interests of future generations by an internatiomel-governmental organisation, such as
TI, highlights how the principle is becoming morgeigrated into the work of not just
environmental or sustainable development NGOs,obes also with a wider scope of
work.

Indicators, Measurement, Assessment and Accounting

There is an increasing awareness that establislsgessment and accounting
mechanisms can support efforts to introduce a tengr view into decision-making.
These approaches can provide both state and nenastirs with appropriate tools and
guidelines that can outline and frame means by hvthey can implement Principle 3,
such as for instance, taking a precautionary agprdae. from assessing potential
environmental impacts and making decisions on wargplarticular projects are helpful)
or by measuring short-term economic progress aldaggher indicators.

Environmental Impact Assessments

At the national level, Environmental Impact Asseesta (EIA) remain a key device for
integrating an analysis of the social and enviromaecosts of economic activitiés.
Within the European Union, EIA legislation has besgnificantly strengthened since
Agenda 21, most notably in response to the 1998 CINEConvention on Access to
Information, Public Participation in Decision-magfinand Access to Justice in
Environmental Matters (Aarhus Convention). Therals a growing emphasis on the
importance of Strategic Environmental AssessmeB#}S° SEAs include procedures
whereby stakeholder consultations are requiredaas qf the assessment of proposed
development projects.

Significant progress has been made towards implenge&IAs and SEAs with several
governments institutionalising dialogue mechanighmeough the creation of National
Councils of Sustainable Development and various erottstakeholder steering

% See World Future Council websitetp://www.worldfuturecouncil.org/

" See the Future Justice website, available: . futurejustice.org/action-the-campaign/?sectiai#21

2 Transparency International (20XGJpbal Corruption Report: Climate Changavailable: http://www.transparency.org/publicasib
ger/ger_climate_change2

29 Agenda 21, Section 1, Chapter 8

% see for instance the Strategic Environmental Impasessment Directive, of the Eldtp://www.unece.org/env/pp/ratification.htm
http://ec.europa.eu/environment/eia’lhome.htm
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committees® In the UK for example, the 1999 NSDS saw the distament of an
independent Sustainable Development Commission QD@ prised of representatives
from academic, scientific, business and NGO baakule, performing an official
watchdog function, scrutinising the government'sogsess on implementing its
sustainable development strat€gyln 2005, as a result of a SDC review which
concluded that the UK had only made ‘patchy’ pregrin meeting its NSDS goals, the
government engaged in a wide process of stakehotaeultation to draft a new NSDS.

Triple Bottom Line

Triple bottom lineaccounting has developed to become the foundatiomesponsible
business practices, and a measurement of busiregksrrpance. Traditional business
models adopted the ‘bottom line’ Whilst the concleatl been gaining support since the
late 1980s and throughout the 1990s, the termioleas coined in 1998 With the
increasing awareness being given to sustainalilityusiness, and how the concepts and
principles of the Brundtland Commission and the Rieclaration could be applied to
sustainable business practice, triple bottom lioeoanting offered a fresh approach of
how bring together the three key issues of econgosperity, environmental quality,
and social justice constitutes progress. At therirdtional legislative level, for example
the ‘three-pillar model of sustainability’ formuéat in the Treaty of Amsterdam, adopted
by the EU at is Copenhagen Summit in 1897.

Sustainability reporting frameworks have been distadd to encourage sustainable
business reporting, and to offer guidance on hosuttcessfully conduct the accounting
required to meet the triple bottom line. The GlolRéporting Initiative (GRI), for
example produces a comprehensive framework thaidsly used around the world, the
main driver of which includes mainstreaming theoff@ss of disclosing aspects of
environmental, social and governance performaric@&arough developing Performance
Indicators and sustainability reporting guideliflethe GRI encourages a range of
businesses to adopt the triple bottom line approach

Sustainability Indicators

In order to operationalize the principles of susdhie development and the triple bottom
line in business practice and public policy, insiegly efforts have been made to
establish and implement sustainability indicafdr§he OECD, for example, developed
the SPDIR framework for measuring and monitoring dlationship between society and
the environment. The core elements of the framewakk Driving forces, Pressures,
States, Impacts and Responses and it has beereddoptthe European Environment
Agency’® Representing a systems analysis view, the moékisod framework for policy

%1 secretary General Agenda 21 Review 2002, p.36

%2 http://www.sd-commission.org.uk/pages/our-role.html

3% John Elkington (1998Lannibals with Forks: the Triple Bottom Line of 2Rentury BusinessStony Creek, CT: New Society
Publishers

% Article 2, Part Onérinciples see: http://eur-lex.europa.eu/en/treaties/da@mehtm/11997D.html

% Global Reporting Initiative (GRI), see: http://wvglobalreporting.org/Home

% GRI ‘reporting framework’, see: http://www.globaforting.org/ReportingFramework/

%7 Candice Stevens (2005) “Measuring Sustainable I[Dereent” OECD Statistics BrigiNo. 10, available: http://ww.oecd.org/
dataoecd/60/41/35407580.pdf

% European Environment Agency (EER)e DPSIRramework, see: http:/root-devel.ew.eea.europazuéc/knowledge_base/
Frameworks/doc101182
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makers who offers who are needing to make decisionprogressing the sustainable
development agenda.

As the role of indicators becomes increasingly ingot in implementing sustainable
development there are many who are advocatingrfioamcing the breadth and range of
information that the indicators measure. The rdggmiblished Sarkozy commissioned
report by the Stiglitz-Finoussi-Sen Commission destates that there is a need to
design, implement and promote indicators that sufpport the development of policies at
all levels® The report focuses broadly on indicators of saeiabress, challenging GDP
as the primary indicator, but it also highlights importance of measuring environmental
conditions in conjunction with other social and momic indicators and argues that
investment is needed to develop these so thatdheyeffectively guide policy-making
processe§’

Natural Capital Stocks and accounting

By assessing and quantifying the capital or ‘stamfkthe natural world it is possible to

integrate the role of the environment and ecosystasnservice providers into economic
assessments of policy decisions. This method obwatog brings together core and
fundamental aspects of environmental and econouwlicigs and provides a mechanism
for including the economic cost of losing a val@aldnvironmental or ecosystem

service® In so doing, the effect of environmental pollutiategradation or ecosystem

damage that has hitherto been externalised in éssiaccounting, can be internalised,
which can significantly alter the overall cost-banalysis of policies or developments

that will negatively impact on the environment.

It has been suggested that Ecosystem Service Waluktameworks can be used to
measure the ‘stock and flow of natural capital &zcounting purpose$® These can
guide decision-makers on matters relating to thglications of loss of natural capital or
flow, and thereby offer a framework within whichetirade-offs that are inherent to
policy making processes can be effectively balaregainst one anothét.In addition to
the development of these frameworks, significantists have been conducted into the
global cost of ecosystem degradation and biodityersioss coupled with
recommendations to policy-makers on how to useirtf@mation and incorporate the
value of ecosystem services into decision making2010 at the CBD COP-10, the
Synthesis Report of The Economics of Ecosystems Biodiversity (TEEB) was
launched" Building on the TEEB study, the Bank of Naturap@al has been created to
provide a valuable communication tool for measyrimgnitoring and assessing natural
capital and it provides an assessment of the ‘ntimecount™

%9 Joseph Stiglitz et al (200Report by the Commission on the Measurement ofdetierPerformance and Social Progress
commissioned by President Sarkozy of France, dlailattp://www.stiglitz-sen-fitoussi.fr/documentgbport_anglais.pdf
“*|bid. paragraph 97, p. 52
41 UK Houses of Parliament (May 201jtural Capital AccountingParliamentary Office of Science and Technologgt Rote number
?276, available: http://mww.parliament.uk/documeptst/postpn_376-natural-capital-accounting.pdf
Ibid. p. 2
“bid. p. 3
“The TEEB Synthesis Report (2010), available: Hitpw.teebweb.org/ TEEBSynthesisReport/tabid/294 #f4DIt. aspx
5 Bank of Natural Capital, ‘current account’, seigpibankofnaturalcapital.com/category/current/
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Other initiatives that argue for natural capitalcamting include the European
Environment Agency'€uropean Environment state and outlook ref#dffthe EEA has
considered the affects that global mega-trendshaille on ecosystems services and has
offered a deeper understanding of ‘human-made msystasks and vulnerabilities’ that
are a significant threat to the security of ecomyst and ecosystem servi¢ésThe
assessment of the pressures on natural capitalresult of global demands for resources
and the services that ecosystems provide, laysrghasis on integrated approaches to
adopting policy and offers valuable material thain csupport many of the above
mentioned sustainability indicator approacffes.

Figure 1. Policy Priority Areas®

Emvircnment policy pricrity areas

. Chmate changs

' Mature and biodenrssty

. Matural regouraes and waste

O Crrvermerrmees, Dealth and quakty of B
Source EEA Environment State and Outlook synthesis.

“6 European Environment Agency, The European Enviestir state and outlook 2010, see: http://www.eeapa.eu/soer

47SOTR (2010) ‘Key Message§he European State and Outlook RepSynthesis, available: http://www.eea.europa.ew/sgnthesis/
synthesis/key-messages-1

“8Accelerating global demand threatens the nasystems that sustain LIBOER 2010available: http://www.eea.europa.eu/soer/what-is
49 Image taken from http://www.eea.europa.eu/soettegis/synthesis/key-messages-1
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Challenges

Political Short-termism

There is a fine balance to be struck between ngpétie needs of present generations and
ensuring that future generations can meet their oads, especially in a political
paradigm that is driven by short term political leg; which rely on short-term gains.
Bringing the long term interests into a system tisatdriven by short termism is a
challenge unto itself. This is compounded by thet fidnat unlike the business and
economy lobby, which has the ability to speak up its interests and work on
influencing decision-makers in the short term; ihierests of the long-term are rather
less represented.

There are many examples of business lobbying casapeith the long-term interests of
future generations. For example, it has been regatttat Koch Industries - the USA
based corporation - spent a total of $49.5 millmm oil and gas lobbying between
January 2006 and December 2610Vhilst these figures are very high, it has alserbe
reported that in the same period other corporatismsh as ExxonMobil, Chevron
Corporation and Conoco Phillips spent more on lamdpywith figures estimated at
$100.3 million, $63.2 million, and $52.2 millionsgectively>*

This is starkly contrasted with the amount of mornbest is spent on environmental
interests; it has been further been estimatedahatord $169 million was spent by the
oil and gas lobby in 2009., which is far greatearththe $22 million estimated to have
been spent by environmental interéétSuch figures highlight how much effort is made
to ensure that short-term interests of industryr@peesented over long term interests, and
how implementing principle 3 effectively is espdigizhallenging when such short-term
agendas are prioritized.

Representing the Voice of Future Generations

It is a challenge to build political will to act ia way that safeguards the interests of
future generations due to the fact that future geimns cannot vote for their
representatives, which makes it less attractiyeotaicians to make decisions that benefit
the longer-term especially if this is in conflictitv the interests of the present day
electorate who do vof&. In addition, future generations cannchallenge decision
makers and have little- if any - way of holdingipoal leaders to account once decisions
have been made.

In addition to the obstacles to shifting attitudédj)as also been identified that without
‘systematic and institutionalised legislative emtlied of sustainable development’ there

%0 Greenpeace USKoch Federal Direct Lobbying Expendituresailable: http:/Aww.greenpeace.org/usa/en/cignptglobal-
warming-and-energy/polluterwatch/koch-industriestikdirect-lobbying-expenditu/

®1 Greenpeace USKoch Federal Direct Lobbying Expendituresailable: http://www.greenpeace.org/usa/en/cagnp#global-
warming-and-energy/polluterwatch/koch-industriestikdirect-lobbying-expenditu/

*2 Dave Levinthal of the nonpartisan watchdog CeforeResponsive Politics, reported@il lobby money unlikely to quell strom over
BP, available: http://www.reuters.com/article/20100@3us-oil-rig-lobbying-idUSTRE64531120100506

%3 K. Schneeberger (201ljtergenerational Equity: Implementing the Prinifiiemainstream decision-making. 21, available:
http://www.lawtext.com/pdfs/sampleArticles/ELMSCHEBERGER20t029.pdf
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will be a lack of unifying duties across governmenachieve sustainable developm#nt.

Such an absence of express constitutional rightsatdealthy environment or

representation of the interests of future genematiavill make it more challenging to

implement the principle as effectively as in thosetes where there is such a
constitutional expressiofi.

The challenge to incorporating intergenerationalitygn practice will certainly require a
significant shift in attitudes of not only politams, but the wider public that will have to
accept that they ought to share their interests fuiure generations.

Accountability

As has been outlined, the Climate Change Act i®ddaeader in setting legally binding
targets for emissions reductions. In the UK, andeofurisdiction®’ the principle of
Parliamentary Sovereignty establishes that oneigpaeht cannot bind a subsequent
parliament’ Not only is the Climate Change Act a world firstlegislating on carbon
emissions, it is also an example where the priecgfl parliamentary sovereignty is not
being followed. As a result of the 2008 UK Parliamhenacting the legally binding
targets Parliaments through to 2020 and 2050 wilbbund. However, there is a serious
issue about accountability entwined in such a maisha it will be challenging to hold to
account those governments who may not take theisiegjuaction to reduce carbon
emissions in the leads preceding specific targaish( as the 2020 and 2050 targets). If
this inaction results in the emissions target bemsgsed by a successor parliaments, then
it is likely thattheywill be held to account rather than previous pankents.

Conflict with Business Imperatives

The conflicts between business practices, econgnoiwth and sustainable development
are often challenging to reconcile and the tradts @re often at the centre of
disagreement between those decision-makers whratecting the interests of the
business community and those who seek to protecintierests of the environment and
future generations. Recently the European Parliameted on whether the EU should
adopt a higher emissions target, moving from 280& by 2020. A ‘rebellion’ by the
UK’s Conservative Members of Parliament (MEPs) gae proposal blocked The
leader of the Conservative MEPSs stated that conregamould be unable to compete if the
target was set too high and that it would “forcegéaEU emitters to relocate to other
countries outside the EU where they will continaeemit at a much lower cost"This
argument, that regulation is not good for busireksvs the very short-term impacts of
policies to take precedence over analyzing the-tenm effects that policies will have on
future generations. Indeed, the leading econommsit @author of the influentiabtern
Review (2008) identified that the short-term attitude wbulave negative long-term

% Roderick, P. (2010Jaking the Long View. 5

%5 |bid.

%6 Including Finland and New Zealand

57 See for instance A. V. Dicey (1888jroduction to the Study of the Law of the Countitin

%8 Fiona Harvey (5 July 2011) ‘EU votes against réutyicarbon emissions by 30%he Guardianavailable:
http://mww.guardian.co.uk/environment/2011/jul/@byt meps-reject-carbon-cut-law

% bid.
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consequences economically stating that it was &s@ea opportunity and the EU risks
falling behind in the economic growth story of foéure.™°

Economic Discounting

Governments and economists set discount ratesdar ¢o put the costs of paying future
liabilities into present day terms. In the contekPrinciple 3 it is important to consider
the ways in which economic analyses are done tle#rihine the true cost of a
development or activity, and how the cost is booo¢ over time, thus impacting on
future generations. Consequently, the applicatafndiscount rates affect the manner in
which Principle 3 is — and will continue to be —plemented, as a result of which it
becomes ever more important to apply principlestdrgenerational equity and justice
in mainstream decision making (especially, in ttuatext, economic decision making) in
order to formulate the appropriate rate of discmgi’ A compelling argument to
support an intergenerationally just approach tchswates is the theory that investment
projects that have long-term impacts should be esubgl to the same treatment as
investments that affect only the near futtfre.

Economic Discounting or restoration economics
When weighing up the costs associated with a dpwsait or conservation project, the selection
of the discount rate will have a significant begram the overall outcome of the decision. This is
because an amount of money in present day reas teroonsidered to be worth more than the
same amount of money in the future.

It is suggested that the four primary reasons fiphang a positive discount rate are:

» positive rates of inflation diminish the purchaspmver of the amount of money over
time;

* an amount of money can be invested today, earnpagiive rate of return;

» there is uncertainty surrounding the ability toaobtthe promised future income, i.e.
there is the risk that a future benefit (e.g., ecled fish catches) will never be realised;
and

* humans are ‘generally impatient’ and prefer instaatification to waiting for long-term
benefits®*

Therefore when it comes to not logging a forestiestricting fishing in a particular area
to protect the coral, the discount rate used tessskbst economic value has a big impact
on decision-making. If it is set too high, it mag deemed unfeasible to forego the
immediate economic benefits for future-derived lignedf, however, the discount rate is
set lower, resulting in the trade-offs being lesghhthe cost-benefit analysis of the

0 |bid.

¢ For more information on applying intergeneraticeglity +in practice see K Schneeberger (20hp)ementing the principles of
intergenerational equity in mainstream decision mgk23 ELM, available:
http://www.lawtext.com/pdfs/sampleArticles/ELMSCHEBERGER20t029.pdf

62 partha Dasgupta, Karl-Goran Maler, and Scott Bgr899) “Intergenerational Equity, Social Disco@ates, and Global Warming” in
Discounting and intergenerational equigdsPaul R. Portney, John Peter Weyant, Resourcelddtuture, Washington DC, p. 51

% Information in the text box sourced from The Natib Oceanic and Atmospheric Association (NOAA) tienting and time
preferenceRestoration Economicavailable: http://mww.csc.noaa.gov/coastal/ecansfdiscounting.htm

% bid., Introduction to ‘Discounting and time prefererices
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project overall could favour conservation. A sigraht challenge to implementing
Principle 3 when economic discounting is set tmtavshort-term economic interests the
process does not take into account other long-tenefits derived, especially those that
cannot be measured in terms of market value.

Lack of Systematic Use of Long-term Assessments ahablicators

Whilst it has been identified that many approactesieveloping and implementing
sustainability indicators and impact assessmenésconcept is yet to be fully translated
into mainstream decision-making and integrated théocore drivers of government and
business practices.

Criticisms of sustainability indicator approaches

Where businesses do undergo sustainability regomind publish results it remains
guestionable how effective they might be at shiftattitudes and broader approaches to
the business models. Indeed, often such reporlistidao detract from the single bottom
line of profit-chasing activities, which undermini role of the reports in encouraging
company directors to take a holistic approach @& thctivities. Whilst the triple-bottom
line and three pillared approach to sustainablesldgwment is gaining support in many
sectors it is yet to overcome the dominant driviobgce of maximising profit for
shareholders. Additionally, notwithstanding thetfdwat natural capital as a concept is
becoming increasingly recognised as a significdetmnent of shifting attitudes and
approaches to development policies, it remaing@esdat niche procedure that is yet to
become common practice.

Criticisms of EIAs and SEAs

Outside Europe in particular there are still majoncerns that EIA are falling short of
their full potential, with governments lacking thecessary skills, guidance or political
will to see them do more than simply ‘greenwasltisien making processés.

Despite the likes of EIA and PEI stipulating thadespread stakeholder engagement
should be partaken in at all stages of planningianpdementation, levels of Major Group
involvement in decision making processes remaissffitient in the vast majority of
countries.

Such an indication that policies are not being ted in ways that safeguards the
interests of future generations offers an indicatltat even with sustainability indicators,
the triple bottom line approach and environmemgbact assessments, there remains a
pressing need to shift the decision-making framé&worsuch a way that the interests of
future generations will be brought into the heditihe process.

Planetary boundaries
At the global level, seeing environmental challengeterms of planetary or biophysical
boundaries that define the conditions that mainthen delicate balance for the earth’s

& Jays, Jones, C., Slinn, P., Wood, C., (2007), rBnmiental Impact Assessment: Retrospect and Progwsironmental Impact
Assessment Review 27: 287-300
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ecosystenf§ is a useful framework for looking at the objectivaf Principle 3. The ‘safe
operating space’ that supports biodiversity andidate ecosystems allowing present
societies to thrive should be available for futgemerations to meet their own needs. If
developmental policies do not reflect the needve Within planetary boundaries, then
the possibility of crossing each of the planetdmesholds becomes more likely, which
will result in many negative impacts reverberatithgough ecosystems and echoing
through time®’

The Way Forward

Ultimately Principle 3 aspires to safeguard thdighof future generations to meet their

own needs. For the needs of both present and fgamerations to be satisfied equitably,
long-term thinking has to be incorporated in derismaking at all levels. Such long-

term thinking ought to be applied holistically andnsistently throughout government

policy and broader business decision-making ifittterests of future generations are to
be integrated and not over-ridden as inferior gg&s; whilst at the same time

remembering that a delicate balance must be struokder to satisfy the needs of both
present and future people. Sitting above this lzatgnact and weighing up the trade-offs
that needs to be made in public policy and privateerprise is the understanding and
awareness that the earth has a limited capacgypport the activities of all generations.

If the ‘safe operating space’ that has sustairfedoln earth for many generations is to be
maintained, then it is crucial that decision-malard society on the whole acts in a way
that does not breach the planetary boundariesitfate those safe operating spaces.

Commissioner(s) or Ombudspersons for Future Generains

The notion of establishing parliamentary or indeedJN commissioner for future
generations is gaining support from a range ofasecnd, building on the success and
experience of the Hungarian model, could be ancede way of introducing the ‘long
term’ or the rights of future generations into gemn-making. An effective and well-
coordinated grass-roots campaign to establish osgardons for future generations is
gathering momentum at all levels and there areeaging amounts of policy work being
done to support such proposals in the lead up @oUN Conference on Sustainable
Development in Rio 2012 In light of the objective of Principle 3 it is alpertinent to
consider how an ombudsman might have a portfolioremit that extends beyond
environmental and sustainable development issae®ring in impacts of wider policy —
such as tax, housing and employment policies fstaitce — on future generatidtis.

Modelled on the Hungarian Parliamentary Commissioo#ner National and potentially
local level ombudsman would bring the voice of ygpuand future generations to the
political agenda as a means to encourage long-tdnmking in policy-making.
Additionally, there is scope for a role of a UN Quiasioner to be established as an

¢ For more information on the intricacies of thenglary boundaries, see the Stockholm Instit@&skholm Resilience Centre
available: http://www.stockholmresilience.org/resb&esearchnews/tippingtowardstheunknown.5.7 citBhe17bab42800021543.html
57 Kirsty Schneeberger (9 August 20TIrpssing the lingfor the Environment Regulation and Informatiomte, available:
http://mww.eric-group.co.uk/blog.php?content_id=261

% See for instance the World Future Council campaifnture Justiceavailable: http://www.futurejustice.org/

% K Schneeberger (201A) Parliamentary Ombudsman for future generation$€rgenerational Foundation available:
http://mww.if.org.uk/archives/944/a-parliamentry-bodsman-for-future-generations
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outcome of Rio 2012, or potentially an Assistantr8&ary General for young and future
generationg’

Embedding Alternative Indicators

In order to build long-term considerations into idem-making, indicators of progress
must be established that measure not just econaspects of social well-being but a
wide range of aspects of the building blocks ofiestyc It will be necessary to develop

tools that measure the long-term impacts of paliegisions so that trade-offs that need
to be made can be done in a more informed way ithagrates a triple bottom line

approach.

The Stiglitz-Sen- Finoussi report offers a critiealalysis of the use of GDP in defining
and measuring well-being and progress in socigtytelation to future generations, it
states that “a shift of emphasis from a “productioiented” measurement system to one
focused on the well-being of current and futureegatons, i.e. toward broader measures
of social progress” will be needed. This shift withderpin the effective and successful
implementation of principle 3 at both national anigrnational levelg!

Measuring business success differently

Business quarterly profit margins and short-teretafive to Principle 3) electoral cycles

will have to be weighed up against the long termseguences and the impacts that
business practices will have on the ability of fetgenerations to meet their own needs.
Sustainability reporting across all sectors angas of a common framework should be

mandatory for all businesses, rather than volun@syis the current system. Such
mandatory reporting should also be publically ald#, in pursuant of a transparent
process and according to a common and easily comeahla set of standards.

Momentum is gathering behind the proposals for ratorgt carbon reporting, especially
in the UK, where recent research has challengedique estimates made by the
government on what the costs to large companiesbasthess would be if such rules
were introduced? The research has also demonstrated that mandzadogn reporting
would result in significant benefits to businessl@ma regime that standardised emissions
reporting’®

At the State level governments also have a respitihsito demonstrate leadership in
shifting emphasis away from GDP as the sole indroat progress. Notably, for instance,
China has blazed a trail in its approach to redytme emphasis on GDP and economic
growth. For the 12 Five Year Development Plan — the 2011 — 2015 feidt has set a
7% annual average for GDP growth target, which rieduction from the previous 10 or
more % that has been enjoyed by the coufitfjhis shift in emphasis and attitude to

0 Such an appointment could be modelled on the Udisfemt Secretary General for women and gendablissted in 2010, see:
http://mww.un.org/womenwatch/osaginew/index.html
" Joseph. E. Stiglitz et al (2008)Report by the Commission on the Measurementasfdicic Performance and Social Progrgss10
available http://ww.stiglitz-sen-fitoussi.fr/documents/rapp@nglais. pdf
2 James Murray (1 August 201Case for mandatory carbon reporting strengtheén®usiness Green: sustainable thinking, availabl
D3ttp://www.businessgreen.com/bg/news/2098041/maqdaarbon-reporting-strengthens

Ibid.
™ Martin Khor (27 June 201Towards Green Low Carbon Growtier the Third World Network (first published he Sun, Malaysia)
available: http://mww.twnside.org.sg/title2/climéiéo.service/2011/climate20110605.htm
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GDP will not only encourage other governments auasiress to rethink the emphasis
laid on maximising economic growth, as well as Hasg in an indirect reduction in
emissions for the country.

Much more work is needed to develop mechanismsuligbut natural capital
accounting tools in mainstream business practices.
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Principle 4

In order to achieve sustainable development, environental
protection shall constitute an integral part of thedevelopment
process and cannot be considered in isolation from

Introduction

The UN Conference on Environment and Developmerit982 was dubbed the ‘Rio
Earth Summit’ partly due to the unprecedented i#gonal focus on environmental
issues. Though the Summit also addressed a dixemge of social and economic issues,
it was widely recognised that environmental consérad been neglected and that greater
emphasis should be placed on environmental proteati the development process.
Principle 4 unequivocally expresses this objectiveugh placing environment squarely
at the centre of the development process.

Implementation

National Level

In the spirit of the principle, since 1992 the eomment and development communities
have made significant progress in working togethere effectively and recognising the
mutually reinforcing benefits of equitable sociaévdlopment and environmental
protection.

On a national level there has been a significantemse in the number of laws, policies
and institutions dedicated to environmental prabect Most of the most significant
developed and developing countries across the wal@d established Ministries for the
Environment, to ensure that the issues raisedinglao the environment will be
represented at the highest levels of governin@iese portfolios are designed to express
the interest of the environment in government pedaggs and they form an instrumental
part of national environmental governahce

Since 1992 there has been an expansion in theigatdh of environmental law in
national legislation Many pieces of national legislation focus speeify on
environmental protection. Principle 4 is clearlycagnised in the preamble of the
Environmental Protection Act of Nepal (1997) whatiates thatit is expedient to make

! For example, the United Nations Environment Progne website lists over 195 countries’ Ministry eivifEonment details:
http://mww.unep.org/resources/gov/IMEnvironment.asp

2 See for example the mission statement from thasttinof Environmental Protection for the PeoplRapublic of China states that
the Ministry should “develop national policies, Band regulations, and formulate administrativegand regulations for
environmental protection; conduct environmentalactssessment as entrusted by the State Courroijam economic and
technical policies, development programs and magonomic development plans; formulate nationalremvihental protection
programs; organize the development of pollutiorvenéion plan and ecological conservation plan miegions and river basins that
are identified by the Central Government and supertheir implementation; and organize the zonihgnwvironmental function
areas”http://english.mep.gov.cn/About SEPA/Mission/200823080318_119444.htnaccessed 31/10/11. Similarly the Brazilian
Ministry of the Environment (MMA) has as its missitto promote the adoption of principles and sugée for the protection and
restoration of the environment...and for the inclasib sustainable development in public policies t alalevels and instances of
government and society”: http://www.mma.gov.brégn/index.php?ido=conteudo.monta&idEstrutura=206.

3 Maes, F (2002) Environmental Law Principles, TiNgiture, And The Law Of The Sea: A Challenge Fagiglators, in M. Sheridan
and L. Lavrysen (eds.) Environmental Law PrincipteBractice, Bruylant, Brussels 2002 pp 59
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legal provisions ... to protect environment with @opse and management of natural
resources, taking into consideration that sustalaatevelopment could be achieved from
the inseparable inter-relationship between the ecoic development and environment
protectiori

Likewise, the United Kingdom’s Environmental Prdtec Act 1990 was drawn upd
make provision for the improved control of pollutiarising from certain industrial and
other processés and Article 4 of the Environmental Protection Lafvthe People’s
Republic of China states thahé plans for environmental protection formulatgdtbe
state must be incorporated into the national ecanand social development plans; the
state shall adopt economic and technological peticand measures favourable for
environmental protection so as to coordinate thekwaf environmental protection with
economic construction and social developrient

A significant development has been the importance cbuntries of conducting
environmental impact assessment (or ‘EIAS’) as pérthe development process. The
International Association for Impact AssessmentA)Adefines an environmental impact
assessment aght process of identifying, predicting, evaluatiagd mitigating the
biophysica) social, and other relevant effects of developnpeoposals prior to major
decisions being taken and commitments mfAdEnvironmental Impact Assessment
therefore recognises the preventative and precarffoelements of Principle 4 by
requiring assessment prior to the developmentprbgect.

The content of an EIA is a matter for domesticd&gion rather than as an internationally
recognised standard, but in general domestic kgysl does not require adherence to a
predetermined environmental outcome. Rather, thig@rmental effects anticipated by a
development have to be justified by the develomdore being granted permission to go
ahead with the projett EIAs therefore ensure that the prevention of eskve
environmental impact is integrated into the plagngmocess In the United Kingdom,
the Town and Country Planning (Environmental Impassessment) (England and
Wales) Regulations 1999 states in section 25 tiet Secretary of State shall not grant
planning permission ... unless he has first taken @éh@ironmental information into
consideration, and he shall state in his decisioat he has done 1. Furthermore, the
UK Planning Policy Statement (PSS 9) states abitie key principles thatThe aim of
planning decisions should be to prevent harm taibersity and geological conservation

4 ENVIRONMENT PROTECTION ACT, 2053 (1997 A.D.), aladile at: http:/Awww.elaw.org/node/1937

® Environmental Protection Act 1990, Introductiowaitable at: http:/Awww.legislation.gov.uk/ukpga@iD@43/introduction

¢ Environmental Protection Law of the People’s Réipudf China 1989, available at: http://www.chinaan/english/
environment/34356.htm.

" International Association for Impact Assessme8@dl Available ahttp://mww.iaia.org/modx/assets/files/Principles%
200f%201A_web.pdf

8 Holder, J., (2004), Environmental Assessment: Regulation of Decision Making, Oxford UniversityeBs, New York; For a
comparative discussion of the elements of varimmaetstic EIA systems, see Christopher Wood Enviranahémpact Assessment: A
Comparative Review (2 ed, Prentice Hall, Harlon)20

® For example, the Canadian Environmental AssessAwr002 chapter 43 requires at secBdhat “... a person must not (a) undertake
or carry on any activity that is a reviewable peojer (b) construct, operate, modify, dismantl@loandon all or part of the facilities of a
reviewable project, unless (c)the person firstaimist an environmental assessment certificate fer gloject”. Environmental
Assessments’ Act 2002. Available at: http://wwweves.ca/EPLibraries/bclaws_new/document/LOC/freésid@0e%20--
/environmental%20assessment%20act%20shbc%202002%2t3/00_02043_01.xml#section8

1 The Town and Country Planning (Environmental Inipessessment) (England and Wales) Regulations A988able at:
http://mww.legislation.gov.uk/uksi/1999/293/regidew25/made
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interests ... If significant harm cannot be preeehtadequately mitigated against, or
compensated for, then planning permission shoulchesed”.

The policies, rules and institutions establishedhat national level originated from or
have been replicated by those at a regional |eMet Convention on Environmental
Impact Assessment in a Transboundary Context (po&€onvention 1991) sets out the
obligations of Parties to carry out an environmemtgact assessment at their national
level as well as requiring them to notify and cdhgach other on all major projects
likely to have a significant adverse environmeittgdact across boundarfésThe Espoo
Convention therefore places the protection of theirenment beyond a sovereign’s
border at the heart of the planning and developrpentess in a particular European
member state.

The Espoo Convention laid down the foundations fbe concept of Strategic
Environmental Assessments and the European SEActViee2001/42/EE the SEA
Directive aims at introducing systematic assessnoénthe environmental effects of
strategic land use related plans and programgpitdlly applies to regional and local,
development, waste and transport plans, withirEtin®pean Union.

International Level

International institutions have developed their kvior light of the guidance provided by
Principle 4. One of the development priorities tbe United Nations Development
Programme is to promote clean energy technologleireloping countries. Its objectives
for doing so support clearly align with Principleof the Rio Declaration: fodern
energy technologies are available that can suppem-win development options,
addressing both global environmental protection &owhl development need’

The United Nations Poverty-Environment Initiativé’H]) is a joint partnership
programme between UNEP and UNDP. The PEI iglabal UN programme that helps
countries to integrate poverty-environment linkagat national and sub-national
development planning, from policymaking to budggtinimplementation and
monitoring”** This Initiative was formally launched in 2005, aatda UNEP Governing
Council Meeting in 2007 was “significantly scaleg.”® Through forming linkages
between poverty eradication and environmental ptiote, the PEI offers a multi-
stakeholder process that supports countries inlolgwveent activities to mitigate adverse
impacts on the surrounding environment. The PEbgaises that there is a need to
integrate the contribution of environmental managemto improved livelihoods,
increased economic security and income opportenitee the poor. This is something
that the Initiative argues remainsfgely overlooked in development planning andhia t
wider debate about development priorities.”

Other initiatives include the White Oak Statemerit 22 February 1993, where
environmental officials and Ministers from 21 neenmtbcracies in Central and Eastern

™ http://unece.org/envieialeia_f.html

12 Available at: http://ec.europa.eu/environmentégiaflegalcontext.htm

3 For further information see: http:/Aww.undp.orggegy/climate.htm

% United Nations Poverty Environment Initiative, Setp://www.unpei.org/about/index.asp
'3 |bid., see the ‘About’ section
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Europe and Russia recognized that environmentabriaanust be integrated into the
fabric of economic decision-making at all levelsupport of a programme of sustainable
development® In addition to this process, UNEP organises a Ménial Environment
Forum which has made such meetings of environmemntalisters globally an
international phenomenon.

Sustainable development and environmental proteetie recognised by members of the
World Trade Organisation. In its introduction toetifrade and the Environment
operations under the WTO, is states thatoWwing for the optimal use of the world’s
resources in accordance with the objective of snatde development and seeking to
protect and preserve the environment are fundanhetatathe WTO .... For WTO
members, the aims of upholding and safeguardingopen and non-discriminatory
multilateral trading system, on the one hand, arding for the protection of the
environment and the promotion of sustainable degretnt, on the other, can and must
be mutually supportive'’ Ministers attending fourth WTO ministerial confece in
Doha in 2001 adopted a statement in which they ‘@mevinced that the aims of
upholding and safeguarding an open and non-diseatary multilateral trading system,
and acting for the protection of the environment ahe promotion of sustainable
development can and must be mutually supportite.”

Some international treaties show that parties meisegthe importance of integrating
environmental protection and development to enswstainability. The Millennium
Development Goals were written to encourage dewvedop by improving social and
economic conditions in the world’s poorest coumstrieThey derive from earlier
international development targbtsand were officially established following the
Millennium Summit in 2000 when parties adopted tbeited Nations Millennium
Declaration. Paragraph 6 considers the fundamergtihles essential to international
relations in the twenty-first century. These in@udespect for naturen particular
“prudence must be shown in the management of mlflspecies and natural resources,
in accordance with the precepts of sustainable lkdgweent. Only in this way can the
immeasurable riches provided to us by nature besgmeed and passed on to our
descendants®

Challenges

Integration of Environmental Protection into Develgpment Objectives

There is often an overriding priority to safeguérd right to development over the need
to safeguard the environment. Rather than integyaéinvironmental protection with
development priorities, there two are often congidenutually exclusive: that measures
to protect the environment can limit developmenmicsithey prevent exploitation of a

16 Commission on Sustainable Development Fifth Sasgib997) Report of the Secretary General lsge//www.un.org/esa/documents/
ecosoc/cn17/1997/ecn171997-8.htm

7 http:/Aww.wio.org/english/tratop_e/envir_e/entrd_e.htm

'8 The Doha Ministerial Declaration, available atptitwww.wto.org/english/thewto_e/minist_e/min0Imaidecl_e.htm

¥ The OECD and the Millennium Development Goals, OHIvelopment Co-operation Directorate website:
http://www.oecd.org/document/

37/0,3746,en_2649_33721_34087845_1_1 1_1,00.html

2 United Nations Millenium Declaration. Available http://www.un.org/millennium/declaration/ares5526
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country’s natural resources and control the rai methods of development so as to
reduce their environmental impact. For examplehoalgh WTO members can under
WTO rules adopt trade-related measures aimed &qtilog the environmefitthey can
only be done so provided a number of conditionsf@fdled to avoid protectionism and
preserve the open market Similarly the Doha Ministerial Declaration states
paragraph 31 thatwith a view to enhancing the mutual supportivenagls¢rade and
environment, we agree to negotiations, without ymtgjng their outcome, on ... the
reduction or, as appropriate, elimination of tarifand non-tariff barriers to
environmental goods and servitedBecause international law suffers from weak
enforceability in the absence of political will, ig often the case that environmental
obligations are given less importance and consib&ss binding that laws relating to
trade and development.

The apparent ‘trade-off has become politicisedthwprinciples of international law
developing alongside the debate between who shmilourdened with the obligation to
protect the environment and who should be ensureid fright to developmerft®. The
preambular text of the United Nations Framework W&mtion on Climate Change
(UNFCCQCQ) Illustrates the political battle betweeavedloping countries who seek to
protect the development interests and who seakpose upon developed countries (who
have historical responsibility for environmental ndege) the greater burden of
environmental protection. For example the preamig#&es that cooperation with the
convention must be iff accordance with [parties’] common but differeatad
responsibilities and respective capabilities anéithsocial and economic conditiois
(Principle 7 of the Rio Declaration). The preamhblso recalls the Partiesstvereign
right to exploit their own resources pursuant toeith own environmental and
developmental policg (Principle 2) and thateénvironmental standards, management
objectives and priorities should reflect the enameental and developmental context to
which they apply, and that standards applied by es@muntries may be inappropriate
and of unwarranted economic and social cost to otlentries, in particular developing
countrie$.

Continuing Ecosystem Degradation

25 so called ‘hotspots’ around the world contaia siole remaining habitats of 44% of
the Earth’s plant species and 35% of its vertelspezies, and these habitats face a high
risk of eliminatiorf”. It is often supposed that, were the present metiisction of species

to proceed virtually unchecked, between one-third &vo-thirds of all species would be
likely to disappear within the foreseeable fufir&cientific analysis indicates that much
of this problem could be countered through protectf the 25 hotspots. However since
most of the hotspots are located in emerging oeldging countries, their protection is
often a trade off with socio-economic and developpegiorities.

2L http://www.wto.org/english/tratop_e/envir_e/envitrd_e.htm
22 http://www.wto.org/english/tratop_e/envir_e/eneimhtm
% “The right to development is an inalienable hurmight by virtue of which every human person andpmlbples are entitied to
participate in, contribute to, and enjoy econoreagial, cultural and political development, in whiall human rights and fundamental
freedoms can be fully realized.” (Article 1.1, Daeltion on the Right to Development)
2: N Myers, RA Mittermeier, CG Mittermeie (2000) Biwgdrsity hotspots for conservation priorities. 403

Ibid.
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Despite the many conservation and protection efflisted above, ecosystems continue
to be degraded at alarming rates. For example thleriMium Ecosystem Assessment
throws doubt on the possibility of achieving thdlbtinium Development Goal number 7
(to integrate the principles of sustainable dewslept into country policies and
programmes and reverse the loss of environmerdalrees; and to reduce biodiversity
loss). The Assessment states thiats* probably too late to reverse the near-termnis

in biodiversity loss... Until critical drivers are tigated, most declines are likely to
continue at the same or increased rat@s”

Weak institutions and fragmented governance

International institutions such as the UNEP/NDP RE limited in their effectiveness
and independence. The PEI operates in only 17 deanand relies on government
funding for its programmes. The broader environmlemovernance system at the
international level is fragmented. The UNEP compdte time, attention, and resources
with more than a dozen other UN bodies that posseggsonmental responsibilities and
interests. Adding to this fragmentation are theepghdent secretariats to the numerous
conventions. Currently, there exist over 500 matigéial environmental treaties. With
entities stretched from Bonn to Montreal, Nairobi &eneva, focus and effort is
dissipated, and responsibility or accountabilityigic’’.

Weak Legislation

The proliferation in environmental legislation anational and international lev&lhas
not always had the desired impact. At the inteamati level, for example, several parties
(most recently Ukrairfé) to the Kyoto Protocdf of the UNFCCC which is aimed at
combating climate change and limiting global carleamssions through country specific
targets, will fail to comply with their targets tite end of the next commitment period.
There is a general problem of weak enforceabilftynternational environment treaties
since compliance is generally a voluntary rathanth mandatory effect. Environmental
legislation is often weak at the national level.dcriticism has been levelled at the EIA
process, largely because it is thought by manyet@ lbubber-stamping exercise, rather
than being fully integrated into the decision-makprocess and setting the agenda for
the activity or development initiative. ‘Paper Par&xist where many conservation areas
are abandoned after establishment due to fundinlgnaanagement deficiencies. The
International union for the Conservation of Natstated thatit can be fairly stated that
all protected areas are under threat in one formaaopther.. 3%,

The Way Forward

The Window of Opportunity

% gee the Millenium Development Assessment, BioditieChapter, available at: http://www.maweb.orglaments/
document.273.aspx.pdf

27 http://www.environmentalgovernance.org/researstifitions/current-state-of-geg-system/

% Maes, F (2002) Environmental Law Principles, Thdature, And The Law Of The Sea: A Challenge Fagilators, in M. Sheridan
and L. Lavrysen (eds.) Environmental Law PrincipteBractice, Bruylant, Brussels 2002 pp 59

29 http://unfcce.int/kyoto_protocol/compliance/ite@875.php

%0 http://unfcce.int/kyoto_protocol/items/2830.php

Shwww.era-mx.org/biblio/paperreport.pdf
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Principle 4 highlights that to achieve sustainat#eelopment there must be prevention
and precaution against environmental damage, rallaer retrospective reparation. The
Principle is therefore particularly important fapidly developing countries who have
the opportunity to apply proactive protection measuThe apparent trade off between
proactive environmental protection and the limdshe extent and rate of development
needs to be reassessed. Two important themes &ith2012 conference may provide

an opportunity to promote greener developmentteh@ when emerging economies have
a window of opportunity to act with prevention apdecaution against irreversible

environmental damage.

The Green Economy

If the conflict between environmental protectiordatevelopment is to be overcome, a
major leap forward would be to change indicatorpmigress and to recognise that the
economy does not have to be inextricably linkechwdevelopment activities that are
polluting, but could instead be stimulated througheen’ technology, use of clean
alternative policies, and changes in consumer ipetteAn important development in
environmental and economic legislation has beenirtbeeasing focus on policies that
‘decouple’ the traditional model of unsustainabksaurce depletion, environmental
damage and economic development. Decoupling ooshen the growth rate of an
environmental pressure is less than that of itmeeac driving force (e.g. GDP) over a
given period It thus has the potential to protect the ‘righidevelopment’ by ensuring
flexibility to meet sovereign objectives and pri@$, promoting sustainable development
and poverty alleviation, and at the same time misiimy environmental damage.

Reformed Environmental Governance

The development of the world’s poorest countriedependent on international funding
and institutions. The strengthening and ‘greeniofy'these institutions can therefore
directly influence the policies and projects fundet implemented in the developing
world. International governance relating to develept and trade is more mature and
coherent that the otherwise fragmented internatienaironmental governance system.
To ensure that environmental protection is integtaivith development and seen as
equally important as social and economic developmenernational environmental
governance must be reformed and strengthened gtakirequally dominant place in the
international institutional landscape. Improved @@mcy and consistency amongst
environmental treaties and institutions will alsernv& to strengthen their impact and
effectiveness.

2 OECD 2002 “Indicators to Measure Decoupling of iEsnmental Pressure from Economic Growhittp://www.oecd.org/
dataoecd/0/52/1933638.pdf
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Principle 5

All States and all people shall cooperate in the gsntial task of
eradicating poverty as an indispensable requiremerior
sustainable development, in order to decrease thesparities in
standards of living and better meet the needs of ¢hmajority of
the people of the world.

Introduction

Principle 5 is a very important component of theo RDeclaration because it

unequivocally focuses on the issue of poverty egdohn, which supports the interests of
developing countries and those whose citizens arserious situations of poverty.

Eradicating poverty has remained high on the agehgmlitical leaders globally since

the Rio UNCED, and continues to attract significpalitical attention. Since signing the
Rio Declaration many States have implemented mdi@t the national level which

include financial aid, working in partnership withGOs on the ground, or leading
international agreements to eradicate poverty.

Principle 5 clearly recognises that eradicating gutyv is ‘essential’ and that it is a
fundamental component to achieving sustainableldpreent. This Principle also brings
the issue of equity to the mainstream and has sgdadn ongoing debate about the
responsibilities that developed countries havehtisé¢ countries and people all over the
world who are living in abject poverty. The focus decreasing disparities also infers a
responsibility on behalf of richer countries to egk$ their own consumption patterns.

“Poverty is not simply about having very low incqntés about multidimensional
deprivation — hunger, under nutrition, illiteraaynsafe drinking water, lack of access to
health services, social discrimination, physicadourity and political exclusion”
-Chronic Poverty Research Centre (CPRC)

Implementation

Global Instruments and Mechanisms to alleviate povgy

Unlike the precautionary principle, or pollutionepention, goals relating to poverty
alleviation are quantifiable and measurable andadoas a useful benchmark against
which states can be judged on their abilities t@intke targets. The most recognisable
and well-coordinated targets are the Millennium &epment Goals (MDGs). These
development targets are based on distinct timedsarand whether or not they will be
met will form the basis of the overall measure wfcess of the objectives.

MDGs
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The MDGs have been successful in raising the graofilpoverty and development issues
around the world. The key Goal in relation to Principle 5 is thesfi ‘To eradicate
extreme poverty and hunger’, and the UNDP is pasitibout the world being on track to
meet the inherent target of halving the proportidmpeople living on less than $1 a day.
The number of people in developing regions livimg@ss than $1.25 a day dropped from
1.8 billion in 1990 to 1.4 billion in 2005 (see dram 1), while the poverty rate dropped
from 46% to 279%:3

Diagram 1 Diagram 2
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Source UNDESA, 2010. The Millennium Development GoalpBe

* ODI Background Note March 2011: ‘After 2015: presg and challenges for development.’ Available tat:/iwww.odi.org.uk/
resources/download/5671.pdf

2 http://www.beta.undp.org/undp/en/home/mdgoverviesignyoals/mdgl/Where_do_we_stand.html

3 UNDESA, 2010. The Millennium Development Goals BepAvailable ahttp://www.un.org/millenniumgoals/pdf/
MDG%20Report%202010%20En%20r15%20-low%20res%20 X5 20-. pdf
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The economic and food crises have slowed and esearsed some positive trends,
however. For example, labour market conditions rttatted in many countries, and

GDP also declined to a greater extent than unempday in most regions, resulting in

declining labour output which in turn contributespoorer working conditions (see also
Diagram 2). Nevertheless, UNDESA’'s MDG Report 2@idists that, ‘the momentum of

economic growth in developing countries is stromgugh to sustain progress on the
poverty reduction targef.’

Official Development Aid (ODA) and Foreign Direct Investment (FDI)

Internationally, overall aid flows were reported have been at an all time high of
US$120 billion in 2009 but in reality this trangatto an increase of less than 1% in real
terms and is a shortfall of over US$20 million aaltyito the Gleneagles G8 agreement
of 2005. The share of ODA currently pledged is di$1% of donor GNI, well below
the UN target of 0.7%. In recent years, a grediaresof ODA programmes and projects
have focused on capacity development, particulady privatisation of what were
formerly Government services, such as communicatéord power, has reduced ODA to
those areas. In those cases, ODA has been refigdaaleign Direct Investment or other
private investment. Debt reductions and cancehatibave also made some progress in
the last two decades with the World Bank and IMicedling 32 countries’ debts.

National Instruments
Paris Declaration on Aid Effectiveness

At the 2002 World Summit developing nations wereaemaged to adopt Poverty

Reduction Strategy Papers (PRSPs) and other nhtlemalopment strategies to improve
planning, implementation and monitoring of publatians at the national level. PRSPs
are a pre-requisite for debt relief within the IMRd World Bank’s Highly Indebted Poor

Countries (HIPC) scheme. Many commentators andtdesrsee PRSPs and the MDGs
as closely aligned and mutually supporfivéedowever, ECOSOC’s 2008 Annual

Ministerial Review notes that while the focus orvexy, participation and a long-term

perspective in the PRSPs corresponds to some iamorspects of sustainable
development, they often do not include resourcesemation and environmental

protection’

Non-Paris Club bilateral members have deliveredeltn 40% of their share of HIPC
debt relief, but about half of these members hatedlalivered any relief at all. Given the
voluntary nature of participation in the HIPC, itaynbe a significant challenge to
persuade these members to fulfil promises in laflthe economic crises.

4 UNDESA, 2010. The Millennium Development Goals BepAvailable ahttp://www.un.org/millenniumgoals/pdf/
MDG%20Report%202010%20En%20r15%20-low%20res%20 8115% 20-. pdf

® For example, UNEP, and see The Economic Commidsiokirica (2006) National Strategies for PovelRgduction and
Implementation of the Millennium Development Go#ia: Issues Paper for the African Plenary on Nati@tategies for Poverty
Reduction and Implementation of the Millennium Depenent Goals, March 26-28, 2006, Cairo, Edyfb://www.uneca.org/
prsp/cairo/documents/issues%20paper_final.pdf

5 ECOSOC AMR 2008: Annual ministerial review: implenting the internationally agreed goals and cometitsiin regard to
sustainable development: Report of the Secretanefaehttp://daccess-dds-ny.un.org/doc/lUNDOC/GEN/RD2/67/PDF/
N0831267.pdf?OpenElement
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Local level approaches

There is increasing recognition that communitiekl hmportant expertise and ability to
manage natural resources more sustainably, anairinmhprove their own conditions and
potential. The increased number of community basigdtives and discourses - such as
Community Based Natural Resource Management (CBNRE&)mmunity Based
Conservation (CBC) and Community Based AdaptatioBA) — is indicative that the
focus of development policy has shifted. Centrahie shift is the debate on land tenure
and resource ownership, featuring prominently inG8D activities and beyond.

Challenges

MDGs

In practice, achieving the MDGs has proven to beemaf a challenge for political
leaders, and the Goals have received significamtism from civil society. In 2011 it is
clear that progress has been made in some ardasitbueglect in others, notable in the
poorest of areaSand that many of the Goals will not be met. Thiliscinto question the
ability of States to meet such quantified targeth wlear time-frames.

Criticism is widespread and covers unmet commitsiemadequate resources, lack of
focus and accountability, insufficient dedicatiensustainable development and no clear
framework for aspiratiofl.Progress has been slowed and reversed by thel @boloband
economic crises, but a great many believe thaptbeess and commitments are flawed
regardless.

Furthermore, critics note that the Goals are nog helistic, and that they lack a longer-
term plan. The first MDG firmly places poverty ei@tion at the top of the agenda, but
its timeline and targets may detract from the ulyteg drivers of poverty. Missing
dimensions include climate change, education gydiiman rights, economic growth,
infrastructure, good governance and secdrity.

One of the most significant challenges is convgrtime aspirational Goals into practical
processes at the local level, especially wheratimainistrative infrastructure is lacking.

Making growth work for poverty eradication

As well as the arguments against the pursuit ohecoc growthper se (see Principle 6
discussion), economic growth does not by defaaitl [ poverty eradication. There has
been a tendency, especially with the ‘Washingtonséasus’ to assume that the fruits of
growth will simply ‘trickle down’ to all members &ociety, and in many cases this does
not happen without the right interventions from State*’

Growth is meaningless from a development perspedtivt is not accompanied by an
increase in the standard of living for the poord dhere are many multi-faceted and

" UNDESA, 2010. The Millennium Development Goals B&pAvailable ahttp://www.un.org/millenniumgoals/pdf/MDG%20Report
%202010%20En%20r15%20-low%20res%2020100615%20-.pdf

8 See, for exampléattp://www.un-ngls.org/spip.php?page=amdg10&id chti3114

 ODI Background Note March 2011: ‘After 2015: pregg and challenges for development.’ Availablettat//www.odi.org.uk/
resources/download/5671.pdf

10 http://www.oxfam.org/en/policy/making-growth-inclus-0
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dimensional aspects of poverty, beyond the ‘$1/dayproach (see Box 1). Critics
suggest that the pursuit of growth driven by inseeh financialisation, debt-driven
consumption and boom-bust macroeconomic policiege heontributed directly to

growing income inequalities, jobless growth andtlie major setbacks to the MDG
targets caused by the recent food and economiestfiguture discussions face the
significant challenge of breaking out of the groy#radigm.

Inequality

As noted above, using GDP as the indicator of ggvalleviation can mask huge

inequalities between rich and poor within natidBgbstantial increases in inequality have
been noted in some countries recently, and unem@ay, underemployment and poor
working conditions are pervasive in most developogntries. These and other related
issues are not adequately recognised in currerdrnational development goals,

including the MDGS?

Inequality can be bad for sustainable growth asr ppeople cannot contribute
meaningfully to the economy, and it also reduceslieace to other shocks such as
climate change. FurthermorEhe Spirit Leveprovides a wealth of evidence to show that
inequality is bad foreveryonein society. Such arguments aside, some evidenc&ssho
that poverty has actually increased between 19652805 if China’s significant growth
statistics are removed from the averdges

This has led to arguments for inclusive growth, chhiakes into account the importance
of distribution. In addition to sensible economigwaments as to why growth should be
more inclusive, there is also the compelling argoimthat ‘inequality is morally
repugnant’ and so it can be seen that an ethigagnative will be influential in the drive
to reduce inequality. Additionally, it is understbohat ‘extreme inequalities weaken
political legitimacy and corrode institutions’ whichinder the overall ambition of
achieving a growth agenda that is inclusive andctvhwill contribute to poverty
eradication*

Consumption

It should not go unnoticed that a huge amount @nébn has been given to alleviating
poverty in developing countries, with little empisa®n reducing consumption in
developed countries and thereby reducing disparitig distributing resources more
fairly. The richest 20% of the world’s populatioonsumes over 80% of global output. If
we are achieve a better standard of living forrttaay billions of people who still live in

poverty globally, this will also require some chagagin the lifestyles of people in
developed countries if this is to take place withaological limits.

™ http://www.un-ngls.org/spip.php?page=amdg10&idckert3085 — rephrase to my words

12 hitp://daccess-dds-ny.un.org/doc/UNDOC/GEN/N08/81&DF/N0831267.pdf?OpenElement
13 See discussion inttp://www.un-ngls.org/spip.php?page=amdg10&id cti3085

bid. p. 11
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The Way Forward

Beyond the MDGs

A range of options are proposed by government awdl society, from keeping the
current targets and extending the deadline, toikgape current structure and amending
some targets while adding some new, to replacirg Goals with an entirely new
structure. The MDGs have the political and popplawer that they have in part because
they are clear and conci8e any post-2015 settlement will have to balaneerteed for
clarity and global profile with the desire to adatply reflect the complexity of
development, the calls for more national-level tipgratory action, and how to redefine
GDP-led approaches to ensure that all aspectsvelamment are included. Civil society
also agrees that progress will need to be madéfisamtly faster'® The associated risk
here is that the more ambitious it gets, the higherchances that it will be construed as
too politically difficult.

2015 is not far away. Whether the MDGs are reaclad| in what context, the
international community needs to be ruthless inessag their overall value and
scrutinising their positive and negative pointsefiéhhas been much criticism from civil
society of the process and the grandstanding pasitof developed country leaders,
which calls for a shake-up at the highest levaintave forward with bold commitments
that are reinforced by transparent, accountabtadreorks which stay true to their word.

The preparation for the MDG Summit 2010 was notedté strong level of civil society
participation. This is a positive approach whiclowd be replicated for independent and
wider stakeholder engagement. Furthermore, the Wwa website dedicated to the
Summit (hosted by the UN NGLS - http://www.un-ngtg) does not shy away from the
criticism levelled at the Summit, its approach andcomes. This in itself is a positive
and transparent approach.

This criticism is, however, significant. Civil sety commentators have therefore also
urged Member States, despite the ‘failure’ of them&it, to press ahead with
implementing their obligations through their owntiomal and international strategies.
For example:
 Amnesty International sets out a 6 point plan fewveloped nations which
includes ensuring their MDG efforts are built irdlh existing policies, laws and
strategies and are consistent with human rightglstals such as the International
Covenant on Economic, Social and Cultural Righ&EGCR); setting national
targets for real progress beyond the global MD@dts; guaranteeing full and
informed patrticipation; strengthening national antgkrnational mechanisms for
accountability, parliamentary oversight and repgrton MDG implementation to
the Human Rights Coundil.
* Beyond 2015 (a coalition campaign for action onbe MDG deadline has

15 http://www.odi.org.uk/resources/download/5671.pdf

1 UNDESA, 2010. The Millennium Development Goals &pAvailable ahttp://www.un.org/millenniumgoals/
pdf/MDG%20Report%202010%20En%20r15%20-low%20res%202615%20-.pdf

¥ Amnesty International, 2010. Moving forward affee MDG Summit: Six steps to ensure achieve MD@sramman rights for all
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passed) calls for three ‘must haves’ in leadership:The UN is the only
legitimate and representative global governancacstre and must lead the
process; 2) The process must not be led by the GROOQECD or any other non-
representative global forum; 3) National governreembust have primary
ownership of, and accountability for the framewand its delivery. Governments
should make use of local expertise, but must aklsalble to request external
expertise without sacrificing control of their déygment strategy, and
international institutions must respect and supparsting national development
frameworks:®

These are all of course worthy aims but to realiynd a chance of implementation they
need to be enforced by bold, multilateral leadgrshi

Tackling Inequality

The focus on poverty alleviation in Principle 5 maseived significant political attention,
whereas tackling inequality and wealth disparitys haceived less emphasis, both
globally and within countries. On a global levdlistimbalance needs to be addressed
through focusing on targets for developed countoe®gduce their levels of consumption
to allow developing countries more ecological sp@acenprove their standards of living.
A set of Millennium Consumption Goals would be apptate in this regard (see Box).
On a national level, this necessitates policie$ émsure that economic growth directly
benefits the poor — including through minimum wagegulations, direct redistribution of
wealth through tax credits and benefits, and imdyethrough the provision of public
services from which they benefit.

Millennium Consumption Goals
A proposal to establish a set of targets for dgyedonations and individuals to contributg —
voluntarily or by regulation — to reducing consuraptlevels was first tabled by Professor Mohan
Munasinghe, a former vice-chair of the IPCC, at WWRICSD in New York, 2011. By
encouraging richer nations to reduce their carbmis&ons, water, energy or wider resource
consumption these should complement and suppouhijeetives of the MDGS, ideally beyond
the remit and slow pace of multilateral commitmenide Millennium Consumption Goals
Initiative (MCGI) was launched to move this ideaward, now pursued by a broad coalition|of
stakeholders called the MCG Network (MCGN).

Improving ‘Full story’ data

Tackling poverty requires an understanding of tldl story’ behind GDP figures and
per capita average incomes, which can often maskinaqualities and also tell us little
about access to basic services. The way in whitha idarepresented is crucial so that
policy interventions can be targeted in the rightaa A number of initiatives and

18 http://www.beyond2015.org/must-haves-1

19 professor Mohan Munasinghe (20Mi)lennium Consumption Goals: A fair proposal frdne poor to the richsee:
http://sspp.proquest.com/

archives/vol7iss1/editorial.dezoysa.html

20 hitp://www.uncsd2012.org/rio20/index.php?page=view& 60&type=2308&menu=38
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advocates are vocal in addressing this gap, sudpsiinder.org. Using tools to get

comprehensive picture of poverty levels is crucial.

Indicators and data sets should integrate multipteensions of sustainable development,
such as the health costs of air pollution, the enun value of watershed protection and
biodiversity, and the social value of natural estsms. More complex indexes

combining a number of variables, such as the UNDR&h Development Index can also
be valuable in monitoring trends in wellbeing adéntifying unsustainable trends that
may provide short-term benefits at the cost of iergn sustainability.

Part of the process of using and communicating daiee effectively can also include
identifying and singling out ‘lagging’ States tolply encourage them to work more
effectively towards achieving poverty eradicatiangets. In the absence of enforcement
and compliance mechanisms in relation to globakaments — especially ‘soft-law’
agreements such as the MDGs, one of the most ieagtys of ensuring compliance is
through establishing a robust accountability frarmeuw For example, a consultation in
2010 by Oxfam India on how to encourage states ¢okwowards poverty targets
revealed that they responded most pro-activelyetogisingled out?

Green growth and the green economy

There is a considerable potential for developmentake place in a way that is not
socially or environmentally harmful but rather bitsethose who are seeking to lift
themselves out of poverty without causing environtak pollution, transboundary
damage (such as climate change impacts) or ovenéirgl natural resources. This ‘leap-
frogging’ approach to development could be piongdrg developing countries on a
massive scale to ensure that they do not becomieedomto polluting, dirty and

potentially socially damaging infrastructures acdreomies.

UNEP's Green Economy repdftoffers some important suggestions to this end,
particularly in the field of energy. However, itsalfocuses a lot on market mechanisms
and the price system, which is only part of theagigm. Oxfam has found that there are
wider policy areas which have been ‘shown in thet patranslate economic growth into
inclusive growth These include 1) a redistributive agenda thatludes health,
education, agricultural services and a progrest&axation system; 2) macroeconomic
prudence meaning sustainable, moderate levels flattiom, deficits, and debt whilst
ensuring the protection of the pro-poor elementpublic spending; and 3) a policy
environment conducive to pro-poor private investimém particular the domestically
owned, labour-intensive private sector, especBMES>,

As the poorest countries are also the most pdlyi¢eagile and vulnerable to disasters,
and the majority of poor people are now in midaieeme countries, traditional
development aid and humanitarian assistance wik lh@ work better together to achieve

2 Oxfam India (2011) Let Inclusive Growth Become @aRy http://www.oxfamindia.org/content/let-incius-growth-become-reality-
dalits-tribals-muslims-and-women?page=3

ZUNEP, 2011. Towards a Green Economy: Pathwayssta®able Development and Poverty Eradication

% Stuart, Elizabeth (2011) Making Growth Inclusi@me lessons from countries and the literaturea@xResearch Reports, p.32.
URL: www.oxfam.org/sites/www.oxfam.org/files/rr-inclushgrowth-260411.pdaccessed 20.06.2011]
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both short-term relief and long-term change, anel dlonor/recipient model may no
longer be the right framework for the global actisaquired to end poverty.

Leadership

With the failures noted at the MDG Summit as wed em Doha, Nagoya and
Copenhagen, a significant level of frustration afisicontent with UN Summits and
multilateral processes has built up steam. Rio niashess this discontent — in its
preparations and in its discussions — to make theatevel of support for achieving and
going far beyond the MDGs, and to finally turn tleisergy into action. Whatever the
structure of agreements for reducing poverty p@4i52 discussions, targets and
commitments should again be time-bound to ensuoewtability, and address the
following more clearly:
* Inequality and inclusive growth, with new modelslaargets beyond GDP
» Climate change and environmental degradation (thictuthe appropriateness of
donor aid versus financing mechanisms for publicdgoand climate change, with
an appreciation of land tenure and rights)
* Employment creation and opportunities
* Human rights and gender equality
* Monitoring, recording and ‘full story’ data improvents
 The redefinition and distribution of ‘developing’ ountries and their
vulnerabilities (see Principle 6).

24 http://www.odi.org.uk/resources/download/56 71.pdf
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Principle 6

The special situation and needs of developing courds,
particularly the least developed and those most
environmentally vulnerable, shall be given specighriority.
International actions in the field of environment and
development should also address the interests anéeds of all
countries.

Introduction

Principle 6 articulates that priority shall be giveo countries that are most vulnerable
environmentally as well as economically. This Pipierecognises that action should be
taken by developed countries to support the interet the least developed countries
(LDCs), and as such echoes the sentiments of Phasci7, 9 and 11 of the Rio

Declaration and illustrates an overarching asmradf the Rio Declaration, relating to

cooperation between States.

There is, however, an underlying tension in thengple that exists between the

provision that priority be given to developing ctiigs in special situations, and that
action should address the needs and interestl afountries On the one hand the

principle aims to overcome the challenges that tdeeeloping countries as a matter of
priority, and something that many developed stakesild play a part in; yet on the other
the principle potentially provides for national soeignty and country interests to be
prioritised. In its aspirations, the Principle as&s that what is good for sustainable
development is good for all nations. In practiceyhver, state sovereignty remains a
dominant influential factor in the direction andvd®pment of international relations;

something that has the potential to undermine thetige of cooperation between states
to improve the situation of developing countries.

There are a number of formal and informal mechasisnplace to provide financial and
developmental assistance to LDCs in line with Rpiec6. These tend to follow the view
that increasing the LDCs’ GDP will improve theiatts. Many institutions, actors and
commentators also recognise the danger in deveopiuntries’ reduced capacity to
mitigate climate change due to a lack of finanamatl technological ability. Funds and
market mechanisms from the World Bank, IMF and Udh@ntions specifically address
this concern.

As developed countries have played the greatest inl creating most global
environmental problems, and have a superior aliditgddress them, they are expected to
take the lead on environmental problems. In additio moving toward sustainable
development on their own, developed countries aqee@ed to provide financial,
technological, and other assistance to help dewredopountries fulfil their sustainable
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development responsibilities. In Agenda 21, dewetbpcountries reaffirmed their
previous commitments to reach the accepted UN tasfeontributing 0.7% of their
annual gross national product to official developtrassistance (ODA).

Implementation

Defining Special Situation

There has long been international recognition states must work to support those in
critical conditions or more vulnerable to the imjgaof natural disasters, resource
scarcity, unfairness in the global economic systand more recently, climate change.
The significant growth in international trade ofogis and services has bestowed a great
advantage upon certain States, and geographiah-soonomic and political situations
emphasise the gaps. Furthermore, considerable castse incurred by such nations as a
result of their vulnerability to natural disasteegfreme weather events and the projected
long-term impacts of climate change, the lattetipalarly unjust when considered that it
is developed countries which have greater histbriesponsibility for greenhouse gas
emissions, and can afford the long-term researchdavelopment required to address
them.

Small island nations and developing nations witindicant forest cover and mountain
regions are examples of nations which require spedority due to a combination of the
factors above, but there is no single definition‘gpecial situation’ or ‘special priority’,
as their nature depends on such a variety of facfbine most significant factors in
defining countries’ need for special priority, hoxge, tend to centre on their level of
economic growth and GDP. The question is whethertyfjpe of measurement accurately
reflects their level of sustainability in the trsense of the word.

International Recognition of Special Situation

There are many examples in international trade emgemts and multilateral
environmental agreements where these specialisigaand resultant needs are referred
to and attempts are made to develop mechanismydmane, or at least safeguard
against, the impacts that these can have on dsStiseclopment.

There are numerous international conventions tiyatlate how support can be given to
states in special situations, and how they mayxieenpt from or delay their compliance
with international standards, reporting procedwesommitments — often through the
concept of common but differentiated responsiletitiSome common approaches are the
provision of support for technology transfer, ficah assistance and capacity building.
Subsequent to the Rio Declaration there has bedrvaloping trend in multilateral
environmental agreements to make provision for sugport. In many cases, it is also a
requirement on member states that are classedvabofded that they offer this assistance
before they have properly fulfilled their obligatid

! Economic and Social Council (199Rjo Declaration on Environment and Development:laagion and implementatiorReport of
the Secretary-General, para. 41, Communication EY@N997/8, available:

59



Table 1. References in Multilateral Environmental Agreements (MEAS) to special
situations of countries

—h

UN Framework Convention on Climate Chande “specific needs and special circumstances” g
(UNFCCC) Article 3.2 developing countries”

UNFCCC Article 3.4 “policies and measures... shdaddappropriate
for the specific conditions of each part and
should be integrated with national
development programmes”

Convention on Biological Diversity (CBD) “[tlhe Parties shall take full account of the
Article 20.5 specific needs and special situation of least
developed countries in their actions with
regard to funding and transfer of technology.

UN Convention on the Law of the Sea “special interests and needs of developing

(UNCLOS) - Preamble countries”

Convention on Combating Desertification “take into full consideration the special needq

(CCD) Article 3(d), 5(c) and 6(e) and circumstances of affected developing
country Parties, particularly the least
developed”

“pay special attention to the socio- economic
factors contributing to desertification
processes”

“promote and facilitate access...particularly
affected developing country Parties, to
appropriate technology, knowledge and knoy

how”
1995 Agreement on Fish Stocks Devoted to the special requirements of
Part VII developing States in relation to the

conservation and management of the fish
stocks concerned

1995 Agreement on Fish Stocks Envisages the establishment of special fundg to
Article 26 assist developing States in its implementation
1995 Washington Declaration “countries in need of assistance”

Paragraph 4

Evolution of Groups of Interests
A number of international and multilateral groupnigave evolved to represent special
interests and vulnerabilities, including;

G77

Established at the 1964 UN Conference on TradeDswtlopment, The Group of 77 is
the largest intergovernmental organisation of dmvel countries in the UN. It
articulates and promotes the collective economierésts and needs of ‘the South’ and
aims to enhance their joint negotiating capacity alnmajor international economic
issues within the UN system by producing joint deafions, action programmes and
agreements on development issues, as well as pramBouth-South cooperation for
development.
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Least Developed Countries (LDCs)

A series of special measures and actions to g#s&s#8) LDCs have been initiated since
the 1970s, including the Brussels Declaration &edBrussels Programme of Action for
the LDCs for the Decade 2001 — 2010, adopted afThivel UN Conference on the Least
Developed Countries (LCD-III) in Brussels, 2001isTket the overarching goal to make
‘substantial progress’ towards halving the promortof people living in extreme poverty
and suffering from hunger by 2015, with ‘signifitaand steady growth of GDP’ as the
main requirement for reaching this goal. LDC intlicecriteria are set according to low-
income, human resource weakness and economic abihr, and are reviewed every
three years by ECOSOC. Countries may ‘graduate’ aduthe LDC classification to
developing country status, but since the categanception only three countries have
graduated. With this in mind, the recent LDC-IV temence in May 2011 adopted a
further 10-year programme (the Istanbul Programim&ation (IPoA)) and the Istanbul
Declaration. This sets the ambitious overarchingl @b halving the number of LDCs by
2020, by overcoming the ‘structural challenges'ytii@ce. The LDCs’ economies rely
significantly on natural capital assets such ascaljure, forest resources, biodiversity,
tourism, minerals and oil extraction, and they aghibit a large potential for renewable

energief.

UN Office of the High Representative for Least Deveped Countries, Landlocked
Developing Countries and Small Island Developing &tes (UN-OHRLLS)

Established at LDC-11l in 2001 on the recommendatid the then Secretary-General of
the UN? the UN-OHRLLS coordinates and mobilises internaicsupport and provides
advocacy services for LDCs and the following:

Small Island Developing States (SIDS)

51 SIDS - among which are 12 LDCs - share simibarad, economic and environmental
challenges such as low resource availability, ddpeay on international trade, costly
public administration, rising populations, and as UNFCCC makes clear, are some of
the most vulnerable countries in the world to clenahange. Such factors, in
combination with their climatic conditions, islasthtus and the fact that SIDs produce
extremely low levels of greenhouse gas emissionsammthat they will suffer
disproportionately from the negative impacts ofmete change.

Landlocked Developing Countries
SIDS and landlocked developing countries togetlmrstitute 60 per cent and 67 per
cent, respectively, of the countries considerechdawe a high or very high economic

vulnerability to natural hazards.

Forest Nations

A significant proportion of the major forests whiabt as vitally important carbon sinks,
biodiversity pools and home to indigenous commansitare found in developing
countries, including LDCs. The UN’s Reducing Enoss from Deforestation and Forest

2 UNEP green economy http://www.unctad.org/en/doegiuunctad_un-ohrlls_en.pdf
% General Assembly Resolution 56/227 of 24 Deceribed
4 UNDESA, 2010. The Millennium Development Goals 8ep
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Degradation (REDD) and REDD+ programmes use mditkaticial incentives to reduce

GHG emissions from deforestation and forest degi@uan developing countries,

following the Bali Action Plan’'s (COP 13, 2008) tetiment to do so. Developing
countries are assisted in addressing capacity dgwednt, governance and technical
needs, and the development of guidance and stasddnehonitoring approaches.

Mountain Nations
An evolving group in the context of UNFCCC

Funding and assistance
Various multilateral sources of financial, techrgpt@l and capacity building assistance
exist, often in direct support to the groups oérest listed above.

The Global Environment Facilityestablished in 1991, is an independent financial
organisation with 182 member governments in pastiprwith international institutions,
NGOs and the private sector. It is an important &ide-ranging source of international
funding for sustainable development and acts aditla@cial mechanism for the CBD,
UNFCCC and UNCCD among others, and provides gremtseveloping countries and
countries with economies in transition for projects biodiversity, climate change,
international waters, land degradation, ozone dieplend persistent organic pollutants.
$9.5 billion worth of funding, supplemented by mtnan $42 billion in cofinancing, and
$495 million for small grants to NGO and communitsganisations, has so far been
delivered, giving it the opportunity to call itsetiie largest funder of projects to improve
the global environment.

The Clean Development Mechanismder the Kyoto Protocol provides financial and
technical support to developing countries for redgcgreenhouse gas emissions,
improving energy efficiency and developing renewabhergy sources, with credit for

the reductions going to the financing country tadgameeting its Kyoto obligations. The

Clean Development Mechanism currently does notudel projects that prevent

deforestation or projects for adapting to the imtpat climate change. New mechanisms
to address this shortfall are called for by grospsh as the Coalition for Rainforest
Nations, and are under discussion as part of tee2@12 arrangements.

Official Development Aid (ODA) and Foreign Direavestment (FDI) in recent years, a
greater share of ODA programmes and projects hamaséd on capacity development,
particularly as privatisation of what were formeryovernment services, such as
communications and power, has reduced ODA to tlaosas. In those cases, ODA has
been replaced by Foreign Direct Investment or otphgvate investment. Further
discussion follows in ‘Challenges’.

IMF and World Bank Initiatives the IMF and World Bank assess progress toward the
Millenium Development Goals (MDGs) through an arinGéobal Monitoring Report,
and focus on debt relief in developing countrigstigh the following initiatives:

® See http://www.thegef.org/gef/whatisgef
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Heavily Indebted Poor Countries Initiative (HIPE)Focuses on debt relief to free up
countries’ expenditure on public services. The IM&tes that pre-HIPC, the 36 eligible
countries were, on average, spending slightly nooredebt service than on health and
education combined, now spending on health, edutatind other social services is on
average five times the amount of debt-service payspeand debt service paid, on
average, has declined by about two percentagespofn&EDP between 2001 and 2009,
with debt burden expected to be reduced by abou &fer the full delivery of debt
relief.® This expectation includes provisions made thratgh

Multilateral Debt Relief Initiative (MDRI} provides for 100% relief on eligible debt
from three multilateral institutions to a group lofv-income countries (currently 34).
MDRI relief covers the full stock of debt owed toetIMF at end-2004 that remains
outstanding at the time the country qualifies feref. There is no provision for relief of
debt disbursed after January 1, 2005. The G-8 basmitted to ensure that the debt
forgiveness under the MDRI neither undermines thaity of the three multilateral

institutions to continue to provide financial suppto low-income countries, nor the

institutions overall financial integritg/.

Further mechanisms suchtag Catastrophic Risk Insurance Facility (CRH9iloting a
scheme for small States to buy parametric insuraagerage against natural disaster risk
— andthe Aid for Trade Initiative- helping LDCs develop their export capacity.

Further funds are available for climate change tdmm and mitigation, including the
Special Climate Change Fund, the Least Developathties Fund and the Adaptation
Fund (under Kyoto). Funding is also available tiglowther bilateral and multilateral
sources, including those of the MEAS outlined igu¥e 1.

Projects and programmes relating to climate chamgects, vulnerability and adaptation
in SIDS are being implemented within the UNFCCCcpss and by multilateral financial
institutions and bilateral development assistangenaies. National and regional
adaptation programmes of action have also beenly$af example:

SIDS -Samoa and the Union of Comoros have produced proges on dealing with
water shortages for social and agricultural nedls; Caribbean Hazard Mitigation
Capacity Building Programme of the Caribbean Comitguand Common Market
(CARICOM) is helping Caribbean countries to creaiaional hazard vulnerability
reduction policies; the United Insurance CompanBaifbados gives financial incentives
for homeowners to put preventative measures ineplacd the Barbados Programme of
Action of the Sustainable Development of SIDS ahd Mauritius Strategy for the
Further Implementation of the Programme of Actionthe Sustainable Development of
SIDS build on the recommendations of the Brusseld Bnd include the transfer of
technologies and practices to address climate &hdnglding and enhancing scientific

capacities, and enhancing the implementation dfajlatmospheric observing syste?r?s.

§ http://www.imf.org/external/np/exr/facts/hipc.httog
7 hitp://www.imf.org/external/np/exr/facts/mdri.htm
8 hitp://unfcce.int/files/adaptation/adverse_effeatsd_response_measures_art_48/application/pdf/206it3_adaptation_bg.pdf
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REDD and REDD+ Liberia adopted a new Forest Policy in 2006 ianehe of a number

of countries with a National Forest Strategy; CoBgsin countries developed a regional
approach to monitoring forest cover; in Brazil ‘sazon Fund preserves tracts of forest
through individual or organisational conservatiporssorships; and Indonesia and Papua
New Guinea partnered with Australia’s InternatioRatest Carbon Initiative for funding
and policy assistance.

WTO and developing countries

Of the 153 members of the WTO, about two-thirdsdeeeloping countries. The WTO,
therefore, has an important role to play in engutimat Principle 6, as well as related
Principles on common but differentiated respongied, technology transfer and more,
are implemented across its work and its membeigotiion rounds and development of
trade rules. The WTO recognises that developingnt@ms ‘play an increasingly
important and active role ... because of their nemsbbecause they are becoming more
important in the global economy, and because theseasingly look to trade as a vital
tool in their development effortd” The WTO also recognises that, if it is to fulfs role

in the global community then it must work hard tteal with the special needs’ of
developing countries. The WTO outlines specificaaref work and policy that support
this work, with special and differential treatmembvisions generally classed in five
groups:

* aimed at increasing trade opportunities throughketaaccess;

* requiring WTO Members to safeguard the interestesfeloping countries;

» allowing flexibility to developing countries in g and disciplines governing trade
measures;

» allowing longer transitional periods to developoaintries; and

» for technical assistance.

The WTO Secretariaprovides technical assistance (mainly training) d@veloping
countries-* with specific bodies dealing with specific topisch as trade and debt, and
technology transfer. The Committee on Trade andeld@ment is the primary body in
this areaReporting to this Committee, the Subcommittee oast-®eveloped Countries
focuses on LDCs in two key areas; firstly on howrtiegrate least-developed countries
into the multilateral trading system; and secoratiytechnical cooperation. Crucially, the
subcommittee reviews how the special provisionsvabare being implemented in the
WTO agreements.

Challenges

Lack of Progress in LDCs

The IMF, European Commission and some statememts ffN bodies and programmes
are often positive about the state of growth in Imatthe developing countries of Latin
America, Asia and in some of sub-Saharan Africal toe fact that they are more open

® http://www.unohrlls.org/en/ldc/25/
0 WTO 'About Us' on the websithttp://www.wto.org/english/thewto_e/whatis_e/whaéisitm
" Understanding the WTO: Developing countries, bég://www.wto.org/english/thewto_e/whatis_e/tifdey1_e.htm
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and integrated into the global econo?ﬁyl:irstly, this changes the type and level of
support that these countries require, which britegewn set of challenges; and secondly,
it highlights the concern that considerations diores’ state of sustainable development
are predicated on GDP levels, for which there ameyrarguments to say that this is not a
sustainable model of progress. Despite the remisaturing the 1990%¢ that poverty
alleviation concerns more than simply economic ghovand the disconnect between
growth as a driver of alleviating poverty and itstgntially catastrophic effects for
environmental sustainability, it remains the priynandicator for assessing where special
priority is required. Developed nations must badarthe challenges associated with
opposing this established viewpoint with the matdémma of allowing developing
nations to flourish where they have previously beeable™*

Lack of progress in official support

United Nations Conference on the Least Developed Gotries

However much growth is used as the primary meastifgrogress, the 2001 Brussels
LDC-1ll proceedings concluded that ‘the goals st @ [LDC-II] have not been reached
and that LDCs as a whole remain marginalised inwtbdd economy and continue to
suffer from extreme poverty. But despite the aims set out as a result, thesldifficial
review of the implementation of the Brussels Podmpiled for LDC-IV, notes that the
improved economic performance in some LDCs hadnitdd impact on employment
creation and poverty reduction; in many LDCs sttt transformation was very
limited; and LDCs’ vulnerability to external shockes not been reduced. The UN-
OHRLLS considers that ‘Despite three successivegf@momes of Action and
notwithstanding the positive developments recofoedl DCs in the recent past, most of
these countries are far from meeting the internatly agreed goals, including the
MDGs, and still face massive development challenBesgress in economic growth has
made little dent on poverty and social disparitree DCs. Hunger and malnutrition are
widespread with dire consequences for the largenerable population§‘(.3 Some
progress has been seen in growth rates, trade, goeernance and health and life
expectancy, for example — improvements on the ptsvidecade — but the bottom line is
that the specific goals and action of the Brus&etsgramme of Action have not been
fully achieved, and such conclusions do not bodkfaethe current ‘Istanbul PoA’ from
LDC-IV. It is, therefore, easy to conclude thasstforum and process is politically weak,
and there has already been strong criticism frovil society that the Istanbul PoA is
indeed weak and lacks clear or worthy mechanismsniabilising finance for climate
change adaptation and agricultural support, fomepta.17

12 For example, sefttp://www.imf.org/external/pubs/ft/survey/so/20CAR050311A.htm

13 notably through the UN Human Development Repoff980

4 For discussion, see, for example, Stiglitz e2@D8. Report by the Commission on the Measurenfeitanomic Performance and
Social Progress, available [&tp://www.stiglitz-sen-fitoussi.fr/documents/rapp@nglais.pdfand UK SDC, 2009. Prosperity Without
Growth? Available abttp://www.sd-commission.org.uk/publications.php®ti4

15 Brussels Declaration (2001) AICONF.191/12, p. 1

16 http://www.unohrlls.org/en/Idc/25/

7 See, for examplettp://ipsnews.net/news.asp?idnews=55@@8essed 02/09/11
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ODA and FDI

There has been some increase in ODA in recent ykearsnuch of this has been in the
form of debt relief and emergency assistance rathan assistance for investment,
technology transfer and capacity-building. Ovenalbst donors are not on track to meet
their commitments to increase ODA to reach theective goal of 0.7% of donor GNI by
2015, with the amount currently pledged standingndy 0.31%.

FDI flows to LDCs have also increased substantidiiyt without a visible impact on
structural change. The investment-to-GDP ratio dargf 25% set in the Brussels
Programme of Action was met only partially by a fesuntries, and FDI flows remained
concentrated on extractive industries and in a téichinumber of middle-income
countries®

Technology Transfer

Access to technology can be vital to nations unebereptional circumstances. For
example, reducing GHG emissions will require nesht®logies for energy efficiency
and generation, together with regulatory standardacentives for the adoption of those
technologies. Such standards or incentives cantiaatiesan obstacle to exports from
developing countries, and they will also need tgrowe their own manufacturing
capabilities to meet the new, stricter requiremehtdeveloped country markets.

Most development assistance projects include soongponent of technology transfer
and capacity-building. However, ODA-funded projectarely involve industrial
production and patented products or processesWidréd Bank’s International Finance
Corporation lends to projects in the private sedtat does so on a commercial basis and
its activities would not appear to involve techrmplotransfer more than other bank
lending.

One means of transferring technologies and proolictystems to developing countries
relatively easy is through international supplyiohmanagement. MNCs increasingly
move production centres and their associated téegypcand management systems to
developing countries. The argument exists that wmes and public demand in

developed countries is increasingly holding MNCs &ocount for ethical and

environmental standards of production and supphiclvcan bring growth and welfare

benefits to developing nations. However, this selit may be a naive view, and MNC
supply chain management often only reaches theapyirsuppliers of the enterprise
concerned. There is obvious and understandableigmit of whether this is a sustainable
method of supporting such countries.

The global economic crisis

On a simple level, the financial crises and unoetyaover global markets are likely to
continue to reduce the levels of support develapns are willing to give. And there
are also more complex effects proposed. With theatgr international openness and
integration witnessed in some LDCs, comes greatkrevability and exposure to the ups
and downs of the global economy, highlighted byithpact that volatility in world food

18 LDC-IV review -http://unohrlls.org/UserFiles/File/IPoA.pdf
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and fuel prices has had recerﬁ?}Effects of the global financial crisis have folledvand
are likely to continue to intensify this vulneratyl Some commentators, including
Oxfam, suggest that the focus on growth alludedltove may be attributed to the
financial crises and a resultant aversion to ODA.

The IMF has developed new loan facilities suchhesRoverty Reduction and Growth
Trust as a result, especially to address more ttiireountries’ needs for short-term and
emergency support. It will also more than doublke rasources available to low-income
countries to up to $17 billion through 2014. Zerderest will be charged on all

concessional lending through 2011 and concesstgnaili be reviewed every two years
thereafter: Again, these are measures predicated on increagmgth, and there is

often little or no mention of wider sustainabilityotives or environmental resource
efficiency.

Criticism of specific funds and programmes

The LDC-IV review of implementation of the Bruss€lsA concluded that the HIPC and
MDRI have had a positive impact on development anynLDCs, though not all LDCs
are eligible, and owing to increased lending anddwaing during the financial crisis,
debt distress continues to be a major concerni€4. Furthermore, under the HIPC and
other debt relief assistance programmes of the \Bank and IMF, countries have been
required since 2000 to prepare Poverty Reductioatedty Papers (PRSPs) to improve
national-level strategies. ECOSOC’s 2008 Annual iMerial Review notes that while
the focus on poverty, participation and a long-t@enspective in the PRSPs corresponds
to some important aspects of sustainable developrieay often do not include resource
conservation and environmental protecﬁérNon-Paris Club bilateral members have
delivered close to 40% of their share of HIPC debef, but about half of these members
have not delivered any relief at all. Given thewary nature of participation in the
HIPC, it may be a significant challenge to persutidse members to fulfil promises in
light of the economic crises discussion above.

Climate change-related funds and programmes

A relative abundance of multilateral and bilatedavelopment assistance and finance
programmes have recently developed specific fumisclimate- and energy-related
activities. While it is considered that such aragrnprovides greater expertise for finance
and technology transfer in that area, it is noactdat it offers additional finangeer se
and it may complicate the efforts of developing rdoes to decide their own
development priorities and obtain internationahfinial assistance.

Insurance against climate change and natural disaftects for SIDS and other
vulnerable states is often cited as an option Wigh potential for helping these countries

1 http://www.imf.org/external/np/exr/facts/poor.htm

20 stuart, Elizabeth (2011) Making Growth Inclusi@ame lessons from countries and the literaturea®@»Research Reports, available
atwww.oxfam.org/sites/www.oxfam.org/files/rr-inclusigrowth-260411.pdf

2L http://wwwv.imf.org/external/np/exr/facts/poor.htm

2 ECOSOC AMR 2008: Annual ministerial review: implenting the internationally agreed goals and comaenitsiin regard to
sustainable development: Report of the Secretanefaehttp://daccess-dds-ny.un.org/doc/UNDOC/GEN/RID2/67/PDF/
N0831267.pdf?OpenElement
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prepare for and mitigate negative impacts. Howetteg, small risk pool and lack of

financial mechanisms act as an obstacle to insaraiiatives>>

The REDD/REDD+ Programmes have received criticism the lack of long-term,
comprehensive strategies to reduce deforestatidrdagradation; superficial analysis of
land tenure and customary rights; and vague amalysd recognition of benefits to
communities and their distributidi.

Trade

While trade has been growing and barriers to tradege been reduced through
multilateral, regional and bilateral trade agreetsethere remain substantial barriers to
trade. Barriers in developed countries to agricaltumports are often cited as a
significant restriction on the exports and therefdevelopment opportunities of some
developing countries, along with internal exportriesas such as low productivity,
inadequate transportation and communication infnasire, unreliable power, and lack
of trained and skilled workers. The long drawn-dDbha Round’ of negotiations is
universally lamented.

Changing Status of ‘Special Situation’

Recently, the meaning of principle 6 can be undeistto have altered and shifted as
developments on a global scale have distorted fikeia situation in which vulnerable
states find themselves. In 1992 when the Rio Datitar was agreed and Conventions
and subsequent Protocols were adopted, mechani®res built into the process to
recognise the different needs of States. The pblegg of developing and developed
countries over took the language that had hithesterred to countries as ‘third world’;
and a growing awareness of the disparity betweerstitio-economic circumstances of
countries propelled the debate forward in recoggishe responsibility that States owed
to one another, as part of a global community. Mgvon, many commentators and
institutions recognise that, even compared to tbgirming of this century, the global
‘North’ and ‘South’ are not so clearly defined afdye?® Countries and their economies
within each grouping have changed for better orsepiglobal power balances have
shifted with globalisation and the greater weidtdtthas given to corporations, citizens
and their consumption patterns, and internatioméitigs and policy needs to catch up.
There is still a divide, but its boundaries are smtlear.

While some countries rise out of the ‘South’, otheray become even more entrenched,
due to a range of geographical and socio-economatofs, many of which will
compound the impacts and lessen the countriestyatnl cope with climate change and
the decline in wellbeing and prosperity that wiinte with it. These include poverty,
illiteracy and lack of skills, weak institutionsgited infrastructure, lack of technology

23 UNFCCC Background Paper ‘Vulnerability and Adaiptato Climate Change in Small Island Developingt&t’, available at
http://unfccc.int/files/
adaptation/adverse_effects_and_response_meastirdS/application/pdf/200702_sids_adaptation_bg.pdf

24 For example, The Rainforest Coalition, which atitd discussions on REDD, has campaigned for grestegnition of these factors

% gee, for example, Pardee report
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and information, low levels of primary educationdahealth care, poor access to
resources, low management capabilities and armeeftiats. >

Progress in development objectives in many devetppountries since 1992 has helped
them to escape or combat such issues, improving teeels of prosperity. Such
improvements have implications for the relevance Roinciple 6 to their altered
circumstances as the socio-economic situations ahymStates were dramatically
different in 1992 to today. This is well illustrdtdy the negotiations that relate to the
UNFCCC and subsequent Kyoto Protocol (see Figurard) elicits the difficult moral
challenge of redefining States’ needs, responsésliand objectives and the potentially
unfair disadvantages this in turn may yield.

Case Study -The Kyoto Protocol
The Kyoto Protocol differentiates between indu$iséal and non-industrialised countries lpy
classifying them as either Annexe | and non Anrlesuntries depending on, amongst other
things, their socio-economic status at the timeagfeement. Over the years some of the
latterly classed countries have developed and tndlised at a rapid pace and in recgnt
UNFCCC negotiations, for instance, there have ggeposals to reclassify such countrigs,
which have been contentious. China and India ace such rapidly developing countries,
resulting in significantly increased carbon emigsicAs non-annexe | countries they do rjot
have the same carbon reduction commitment asnfitance, the EU or the US. Howevaer,
China and India, in 2011, are first and third oa tiobal scale of emissions producers.|In
2010 India announced that it had overtaken Russigetthe third highest emittérand in
2007 it was announced that China overtook the Uigisest emitte® In light of this, it has
been argued that they too should sign up to ‘natiprappropriate reductions’ so that they
can join the efforts of other industrialised natida reduce global emissions.

This is a thorny issue and delicate argument to emb&cause there is an increasing
recognition of historic responsibility and commout lifferentiated responsibility (more gf
which is discussed in relation to Principle 7),tbof which affect the activities that Statgs
undertake. Countries such as China argue thathihey less of an historic responsibility for
the carbon emissions in the atmosphere becausédéveynot been burning fossil fuels at the
rate of other countries (such as the US) and nefthee they been engaging in large scgale
activities of this kind from the beginning of thedustrial revolution. The argument thgn
becomes rather protracted as States disagree #&omoutthe Principle of common bu
differentiated responsibility should be applied dmuv to move forward in internationd|
negotiations.

%6 UNFCCC, 2007. ‘Climate Change: Impacts, Vulneitiedl and Adaptation in Developing Countries

2" Reuters (2010)ndia says it is now third highest carbon emit@vailable http://www.reuters.com/article/2010/10/04/us-india-
climate-idUSTRE6932PE20101004

% The Guardian (200 hina overtakes the US as world's biggest @®tter, available:
http://www.guardian.co.uk/environment/2007/jun/I@.usnews
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The Way Forward

Rio +20 should address the issues of redefiningiapeeeds and priorities in a new,
complex global context; and how to more effectivelgbilise support to these States. To
address these needs while ensuring that the newtisnterests ofall countries are
attended to, as Principle 6 calls for, a decouptihgatural resource use from economic
growth should be further investigated for actiormisTis increasingly called for and
mooted b%/grespected economists and institutiorss LBMEP has recently added its name
to this list:

Redefining Status and Vulnerability

In the context of climate change and other enviremtal pressures, a more
comprehensive assessment of countries’ vulneraiiland the likely socio-economic
impacts is crucial, no matter how difficult thisght be. Recognising the prevalence and
extent of contributing and compounding socio-ecoiedactors as noted above should be
taken into account by nation, region and/or comiin@nd such prevalence has been
projected alread§/(.) The recent — and continuing — ‘Arab Spring’ throthie developed
world’s responsibilities towards assistance in g@onomic priority situations into
greater light, and will require further consideoatiin the context of sustainable
development as new political regimes and systematalled.

Of those States that do generally remain vulneratewhich there are many, their
respective vulnerabilities should be assessed amditoned regularly. Criticism of the
UN Conferences on the Least Developed Countriesttaid failures to meet successive
targets show that the current system is failingl #uis should be addressed as priority in
Rio, taking into account not just geographical aedvironmental situation, but
governance and decision-making structures, andopppte technology transfer, too.
Support across these sectors will help the cownwiespecial priority, but it should
address the interests and needallofountries, as desired in Principle 6.

All of these challenges and questions have play@deatensively in discussions on
vulnerability in the context of the UNFCCC. Discuss need to be taken further to
recognise that the world has changed, now witheatgr number of categories with huge
spectra and inequalities within both traditionaligveloped and developing nations, all
within the context of globalisation and greateduefice and governance by TNCs and
civil society groups. This may require a more ratgv‘hierarchy’ of vulnerability to

move on from the ‘developed-developing’ dichotomyd aeffectively recognise and

administer special priority and support for susdhie development. One method of
redefining these categories is proposed thg Greenhouse Development Rights
Framework This lays out an effort-sharing framework basguruan accounting of

national responsibility for, and capacity to deahwGHG emission levels. It defines and
calculates national obligations as fractions otbgloobligations with respect to a global
development threshold, and allows people with ineenand emissions below the

29 UNEP, 2011Decoupling natural resource use and environmenmtgigcts from economic growtAvailable at http://www.unep.org/
resourcepanel/Publications/Decoupling/tabid/56048iDit.aspx
%0 gee, for example, UNFCCC, 2007. ‘Climate Chanmgalcts, Vulnerabilities and Adaptation in Develgp@ountries
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threshold to prioritise development. It obliges jpleowith incomes and emissions above
the threshold (in both the North & South) to shtdre global costs of an emergency

climate progran;?.l

Mobilising resources and capacity

Improving the flow, reliability and quality of resoces and capacity — including but not
confined to financial aid - will remain an importgrart of the equation in addressing the
needs of the most vulnerable. Consideration shbeldiven to reviewing and improving
(and potentially developing new) international nerkased mechanisms and incentives
for sustainable development to ensure that theyigeoeffective special priority and
assistance to developing countries. These shouldde initiatives on climate change
mitigation and adaptation, protecting biodiversityd combating desertification.

Inequality in poverty and in development initiasveo far is still endemic and is one of
the major issues to deal with in the future. Oxfaas found that there are “some policy
areas which have been shown in the past to tr@ensl@nomic growth into inclusive

growth”32. These include 1) a redistributive agenda thadudes health, education, and
agricultural services and a progressive taxatiostesy; 2) macroeconomic prudence
meaning sustainable, moderate levels of inflataeficits, and debt whilst ensuring the
protection of the pro-poor elements of public spegdand 3) a policy environment

conducive to pro-poor private investment, and imtipalar the domestically owned,

labour-intensive private sector, especially SKMEThe new HDI measures of inequality
for health, income and education should help irlgéting areas of inequality not

previously noticed or conspicuous, and bring tditlidpoth intra- and inter-country

disparitie§4.

Transfer of technology

Should be provided on a concessional and prefatdrdsis and should include access to
current intellectual property practices and legatiuments to allow developing countries
to meet international standards and barriers witltwress. In the context of climate
change and environmental degradation, prioritiesuhinclude energy generation and
efficiency technologies, and wider resource-effitiechnologies.

Trade

The Doha round of multilateral trade negotiatiom®ads to be given new impetus and
should be concluded (effectively) as a prioritydamd for trade assistance is also an
important discussion point.

% For more information, sewtp:/gdrights.org/

%2 Stuart, Elizabeth (2011) Making Growth InclusiGame lessons from countries and the literaturégr®®Research Reports, p32. URL:
www.oxfam.org/sites/www.oxfam.org/files/rr-inclushgrowth-260411.pdaccessed 20.06.2011]

% Stuart, Elizabeth (2011) Making Growth Inclusi@me lessons from countries and the literaturéar®Research Reports, p.32.
URL: www.oxfam.org/sites/www.oxfam.org/files/rr-inclughgrowth-260411.pdaccessed 20.06.2011]

% Human Development Report 2010, UNDP

http://hdr.undp.org/en/media/HDR_2010 EN_Compleferint.pdf
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ODA and FDI

Increased financial resources, particularly ODAgudt be mobilised to meet the priority
objectives of sustainable development. Assistahoelld be provided for strengthening
administrative, governance, participatory and naimtg capacities of the public sector in
developing countries.

Investment in developing countries can not onlynpute national development in those
countries but also protect global public goods awen improve markets for
sustainability worldwide. Such initiatives shoutdléw three basic principles in order to
maximize their contributions to development gokisst, they should come on top of and
support existing development initiatives and nadlgorojects or programmes, to avoid
duplication and wasted resources. Second, theylghut result in promoting unfair
competition or simply install short-term supply-chg@rocesses that would impede the
development of local green industries. Third, tebpuld be designed to allow for easy
phase-out and transition to the countries’ ownesystand technologiég.

% See, for example, UN-DESA Policy Brief No. 12, itaksle athttp://www.stakeholderforum.org/fileadmin/files/
UNDESA%20policy%20brief%2012.pdf
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Principle 7

States shall cooperate in a spirit of global partreship to
conserve, protect and restore the health and intedy of the
Earth’s ecosystem. In view of the different contrilntions to
global environmental degradation, States have commadout
differentiated responsibilities. The developed counies
acknowledge the responsibility that they bear in th
international pursuit to sustainable development inview of the
pressures their societies place on the global engimment and of
the technologies and financial resources they commd.

Introduction

According to its preamble, the overarching goath&f Rio Declaration is to establish a
“new and equitable global partnershifrinciple 7 reflects and emphasizes this godl an
draws on the duty of States to cooperate to thécgfas per chapter IX of the Charter of
the United Nationg.“Common” suggests that the responsibility to comsgprotect and
restore the health and integrity of the Earth’ssgstem rests on every State. In doing so,
all nations should “cooperate in a spirit of glohmrtnership”. The responsibilities
however, are said to be “differentiated” in that alb countries should contribute equally.
Differentiation for the purposes of Principle 7,bhased on the conceptual distinction
between ‘developed’ and ‘developing’ countries, particular their respective
environmental impact, financial capacity and tedbgizal resources. “Common but
differentiated responsibility” (CBDR) therefore ¢has developed nations, with more
responsibility than developing nations because tieye generally had a higher impact
on the environment through processes of industeiiin, and because they have greater
financial and technological capacity to restore diaenaged global environment. In this
way Principle 7 of the Rio Declaration builds onneiple 6 of the Declaration, which
specifies that developing countries are uniquelyased so as to require ‘special priority’.

History and development of the Principle

CBDR has been applied to developed and develogtigns in a variety of contexts, and
it is an evolving concept. Although the term CBDR iliecent, the practice of
differentiating responsibilities in multi-laterab@ements is not. Differential demands
appear in the Treaty of Versailles (1919) in whilch International Labour Organisation
(ILO) recognised that differences of climates, habitats and custashseconomic
opportunity and industrial tradition, make strichiformity in the conditions of labour

! Secretary General's Report (1997) para 44 fwww.un.org/esa/documents/ecosoc/cn17/1987/E997-8.htm
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difficult of immediate attainmeift The Law of the Sea Convention (1982) is permeated

with special privileges for developiﬁ@nd fish-depende‘f‘mations. It is in many parts

concerned with equity issues and the situationgeofyraphically and economically very
different countries and the special interests afettging and land-locked countries are
given recognition throughout the Convention. UnliRenciple 7, however, the LOS

Convention is more concerned with the sharing ofefies rather than the sharing of
burdens (for example, benefit sharing from the deepbed resources in particular
received attention).

The Stockholm Declaration (1972) endorséaking into account the circumstances and
particular requirements of developing countries ary costs which may emanate from
incorporating environmental safeguards into thesvdlopment planning and the need for
making available to them, upon their request addai technical and financial
assistance for this purpose.5 Since the Stockholm Declaration, several ensuing
multilateral environmental agreements began tcerhfitiate between the commitments
imposed upon Party members. The 1992 ConventioBiological Diversity does not
give much weight to the principle of CBDR as suthe preamble recognises that for
developing countrieséconomic and social development and poverty eréidicare the
first and overriding priorities” However the operational provisions of the agragnde
mirror the objectives of Principle 7 by putting geal emphasis on the special situation
of developing countries and there is a mechanisnwbigch developing countries are
supported by developed countries in their effomsimplementation. In particular, the
implementation of the obligations on developing rdoies is contingent on developed
countries providing new and additional financiadoerces to support these activities, and
providing or facilitating technology transfer.

The 1993 Tropical Timber Agreement provides for asgibility to apply differential
treatment towards developing countries and enstiras financial and technological
support is granted to developing countries. Arti8le states: Developing importing
members whose interests are adversely affectedehgures taken under this Agreement
may apply to the Council for appropriate differetand remedial measures.®."The
1994 United Nations Convention to Combat Desedifan (UNCCD) does not apply
much attention to differentiating commitments betwecountries (possibly because it
deals with a problem that is most severely feltdeveloping countries). It is only
generally stated thatte Parties should take into full consideration Hpecial needs and
circumstances of affected developing country Psytparticularly the least developed
among them®. The 2001 Stockholm Convention on Persistent Owpallutants (POPs)
urges its parties to take into accouttte€’ circumstances and particular requirements of
developing countries, in particular the least deyald among them. 2 The principles

2 Constitution of the International Labour Orgari@atJune 28, 1919, Art 427, 49 Stat. 2712, 273338 Consol T.S. 188, 385.

i United Nations Convention on the Law of the Se8219833 UNTS 397, Arts 61(3), 62(3), 69(4), 7082, 140, 144, 148, 150, 152.
See id.Art 71

® United Nations Conference on the Human Environpr@tackholm Declaration, June 16, 1972, UN Doc.QINE.48/12 (1972),

principle 12.

5 Article 34(2)

" United Nations Convention to Combat Desertificatio Countries Experiencing Serious Drought anBiesertification, Particularly in

Africa, Paris, 17 Jun. 1994, 33 ILM (1994) 130%ti¢\e 3(d).

8 Convention on Persistent Organic Pollutants, $tolch, 22 May 2001, 40 ILM (2001), 532reamble
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of CBDR as set forth in Principle 7 of the Rio DCaeltion as well as theréspective
capabilities of developed and developing countrigisduld also be noted by the par%ies

Implementation

The Montreal Protocol

1987 Montreal Protocol is an example of how CBDR haen successfully applied in a
treaty. The recognition of different States haviifferent levels of responsibility and a
phased approach has been critical to its succdss. Montreal Protocol explicitly
differentiates between the developed and developmuntries through the
implementation of a delayed compliance scheduleléweloping countries in the phasing
out of Chlorofluorocarbons (CFC's). Moreover, theB@R principle was further
strengthened by the 1990 Amendment to the MontRyatocol when the nations
deliberated on the need for technology transfer diméncial funding for the
implementation of the programme in developing maid\s a result of the Amendment, a
Multinational Fund for the Implementation of the Mreal Protocol was created.
Significantly, the Montreal Protocol does not paesia definition of a developing country
as such since the terms in Article 5 are too cdotxo work as a proper definition. The
first list of developing countries that the Protbemlopted was based on the list of
members in the G77

The United Nations Framework convention on ClimateChange

The first unambiguous adoption by a multilateratimmmental agreement of “common
but differentiated responsibilities” in those waqrdgas the United nations Framework
Convention on Climate Change (UNFCCC). Article 3fikpvides that [tlhe Parties
should protect the climate system...on the basigjoityeand in accordance with their
common but differentiated responsibilities and extiye capabilities” In accordance
with Article 3(1) the Convention has evolved alofiges that allocate different
responsibilities among different groups of parties.

Under theKyoto Protocol to the UNFCCC, a framework is established within which
industrialised countries (Annex I) are under olla to meet carbon reduction
commitments in line with ‘historic responsibilitgnd the recognition that those States
have contributed over time relatively greater anteuof carbon dioxide than less
industrialised countries. There are also generggjatiions on Annex | States to cooperate
towards technology transfer, and to make adequatason for financial assistance for
mitigation and adaptation to developing countriesoiigh the Global Environmental
Facility (GEF).

9 Convention on Persistent Organic Pollutants, Stolok, 22 May 2001, 40 ILM (2001), 53Rreamble
1 Honkonen, T. The Common But Differentiated Resitlity Principle in Multilateral Environmental Agements: regulatory and
policy aspects. Kluwer Law International, 2009, 16
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Challenges

Fixed categories of ‘differentiation’

The emphasis of the Kyoto Protocol on differentiatiof developed and developing
countries, as well as the obligation on developedntries to provide funding and
technology to developing countries, clearly echBesciple 7. However, the Protocol
does not require any emissions reductions by dpirejocountries, which represents a
failure to properly apply the CBDR principle as thanciple’s basic premise is that
everyone should bear at least some level of redmbtys Furthermore the Kyoto
Protocol explicitly lists annexes of named coumstrisuggesting that the distinction
between developed and developing countries isedfone. However, in the context of
greenhouse gas emissions, the development costerin very different from that when
the Kyoto Agreement was signed, with far greateffetBntiation of economic
development and emissions levels between the ‘dpired’ countries. Countries such as
Brazil, Russia, India, China and South Africa (BB)C are now affecting the global
environment to the same extent as many ‘developgedhtries, and are capable of
reducing their impact. Yet they still feel it is fair of the developed countries to ask
them to reduce their environmental footprint beeanfstheir right to development.

‘Historic’ and differentiated responsibility

The climate regime has further developed the canae@BDR by advancing the notion
of historic and differentiated responsibility. Article 3 ofettUNFCCC states that “The
Parties should protect the climate system for #reeht of present and future generations
of humankind, on the basis of equity and in accecdawith their common but
differentiated responsibilities and respective tépees. Accordingly, the developed
Party Parties should take the lead in combatingatk change and the adverse effects
thereof.” The UNFCCC preamble also notes that tlaegést share of historical and
current global emissions of GHG has originated enaloped countries, that per capita
emissions in developing countries are still rekviow and that the share of global
emissions originating in developing countries wgiow to meet their social and
development needs?. In 2009, the developing countries emphasized nif@ortance of
historical responsibility as the basis for a fandaffective outcome to their negotiations.
Bolivia, Brazil, China and India noted that the el®ped countries have a historical
respoggibility for their disproportionate role iausing climate change and its adverse
effects”.

The notion of CBDR has in the past been used tatipeseffect, for example in the
Montreal Protocol, and has the potential to endaieness and equity in sharing
responsibility for global environmental concernsowéver the problem of ‘fixed’
categories of differentiation means that large emer economies can avoid
responsibility for theipresent and futuradverse impact on the environment, whilst the
problem of ‘historic’ differentiation is that dewgled countries are loath to accept

™ For more information on historical debt see fatamce Martin Khor's presentation to the techriicafing on historical
responsibility & meeting of the AWG-LCA of the UNFCCC (2009), aail:http://www.twnside.org.sg/title2/climate/info.serei
2009/2009060/MK.Climate.Historical.responsibility.a.guide.to.future.action.ppt

12 Third World Network, 2009. Bonn News Update: Deypimg Countries Call For Historical Responsibility Basis for Copenhagen
Outcomewww.twnside.org.sg
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responsibility for theipastadverse impact on the environment. These two dpuaknts

of the CBDR have led to political stalemate in @lenate Change negotiations and are
challenging developments in how Principle 7 isnpteted and applied. It is not clear that
the original drafters of Principle 7 intended tgpgart either fixed categories definition
differentiation, or to apply responsibility in respect.

It is worrying that there may be an assumption thedugh fixed differentiation between
Annex | and Annex Il countries, a ‘naming and shaghiof responsibility can enforce
the provisions of the climate change treaty. Irt the fixed differentiation strengthens
the divide because of the artificial categorizatioh emerging economies as poor,
developing countries, despite their increasingitgdaadverse environmental impacts and
therefore increasing responsibility to conservedheronment.

The Way Forward
A Global Partnership

Principle 7 recognizes a global community and thgpdrtance of mutual support
according to respective capabilities. The principkcognises the importance of
conserving and protecting common goods, whose adveeterioration affects all
countries. Principle 7 calls for a spirit of globphrtnership, and yet the recent
developments of the notion of CBDR tend to empleaklame and moral responsibility.

One of the reasons why the notion of CBDR has d@esl in such a contentious manner
is the lack of trust dividing the developed and dexeloping worlds. This trust barrier

has developed out of failed past promises by theeldped world to support the

developing world, both in terms of financial assiste and technology transfers.
Bridging this trust gap is essential to creatingraat cooperation between countries.
Events such as the Rio 2012 Conference are an tojoggrfor countries to recognise and
reaffirm the original intention of Principle 7 toradv together countries in a global
partnership and to contribute as best they camdol@ms that will affect us all.

Equity in a world of limits and resource constrains

In recognising CBDR and historical responsibiliti€sates will need to go a long way to
bring equity to the forefront of multilateral dissions on sustainable development. This
reflection must be coupled with the ability to lofikward and understand what equity
will mean in a world of limits. Such a world of epaching limits, it is argued, ‘is a
world in which fundamental questions about equityd &airness are unavoidable.
Conversely, a world that attempts to duck theseesss one that is failing to face up to
what sustainability will requirel.3 Major economies need to be willing to accept that
there must be a level of compromise; and that & frinciple of differentiated
responsibilities is applied consistently, it cowell involve differentiation within the

2 |bid. p. 9
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developing countries.

Reassess ‘fixed’ categories, and place greater engsis on current and future
responsibility

Fixed lists of countries purporting to reflect eoarc differentiation do not reflect the
reality that economic development is dynamic. Waethbe in the climate regime, or in
other environmental negotiations, countries musbgaise the paradigm of modern
environmental awareness, that emerging developed economies are having a globally
significant (albeit differentiated) impact on theveonment. If categories are required,
such as the Annexes to the Kyoto Protocol, themulghbe flexibility in transferring
State Parties between them. There should be tHosskdnich trigger the change of a
country to a new ‘category’ of development or marar environmental impact, which in
turn imposes new obligations and responsibilities work towards environmental
protection and restoration.

Historic responsibility may be a metric that infhees the relative responsibility of a
State Party. This is true particularly for enviraemtal damage arising several years after
the original cause. However whilst the mistakesthaf past are valid, they can both
distract and take away from the importance of dgaWith current mistakes and most
critically avoiding future ones. Therefore histonesponsibility should be recognised
where appropriate, but should not be used to as qgdaa ‘blaming’ exercise when
Principle 7 instead calls for global cooperation.

Technological and Financial Support

A patrticularly important aspect of the principle irgernational assistance, including
financial aid and technology transfer. In additidm moving toward sustainable
development on their own, principle 7 expects dgvetl countries to provide financial,
technological, and other assistance to help dewreopountries fulfil their sustainable
development responsibilities.
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Principle 8

To achieve sustainable development and a higher qglits of life
for all people, States should reduce and eliminate
unsustainable patterns of production and consumptio and
promote appropriate demographic policies.

Introduction

Principle 8’s view of production and consumptiort@ans as the major driving forces of
environmental degradation had been emerging foesome during the 1970s and 1980s.
The post-war years saw the promotion and rapidaspboé mass consumer values and
habits across the globe, reaching out to both edfflutand dispossessed communities.
Initially welcomed as a symbol of social and ecomomrogress, this celebration of
consumption and growth became subject to increagingglic suspicion over the
environmental and social failures of unchecked stdalisation in the late 1970s and
1980s. This was largely due to a series of enviemtal catastrophes including the Love
Canal (1978), Bhopal (1984), Chernobyl (1986) andcdg Valdez (19893 These
events were coupled with growing dismay that groanld consumerism were failing to
alleviate poverty and social degradation amongst adbmmunities that most needed
support.

In the two decades since the Rio Declaration, copgion of goods and services has
continued to rise. This growth has occurred at eadt rate in developed and
industrialised countries and has grown swiftly eveloping nations, particularly BRIC
(Brazil, Russia, India and China) economies. Wipkst of this increase can be attributed
to an increasing global human population, muchhef ise is as a result of advancing
levels of prosperity across a number of natitriRapid levels of economic growth have
further stimulated the demand for resources, swcfoad, fuel, electronic goods, land
and increasing areas of space for the disposal astav Such demand now requires
resources to be sourced from outside national p®r@aed has led to increasing levels of
environmental degradation and the further widerohghe gaps between industrialised
and developed nations — for example, both the givitanet Indice$ for tropical and
globally poorer nations have plummeted by 60 persigrce 1978

The goal of sustainable production should be toeaehabsolute decoupling — where the
resource impacts of production decline as GDPdeally a better measure of prosperity)
increases. This will ensure that production remambkin environmental limits. Relative

decoupling describes a decline in resource impadative to GDP, but does not mean

4 Earthscan (2002) Global Environment Outlook, UNEB,

5 Gardner, G., Assadourian, E., and Sari, R. (200#%) State of Consumption Today, Chapter 1 in, TtateSof the World Today
http://www-rohan.sdsu.edu/faculty/dunnweb/Stateafld2904.dat.pdfp4

1% The Living Planet Index (LPI) is an indicator tietstate of global biological diversity, based mmds of vertebrate populations of
2,500 species from around the world

T WWF, Living Planet Report (2010) {fitp:/assets.panda.org/downloads/Ipr2010.pdf
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that these impacts decline outright. There are nexaynples of relative decoupling - for

example the energy required to produce a unit ohewic output has declined by a third

in the last thirty years - but absolute decoupimgare. For example, improvements in
energy intensity registered since 1990 were offgeincreases in the scale of economic
activity over the same period, and global carbonssions from energy use have

increased by 40% since 1980The global economy is still based on growth; growt

which does not pay dues to environmental resowcsscial equality. This is squarely at

odds with the provisions of Principle 8.

It is estimated that there are now over 1.7 billmembers of the ‘consumer clas¥’,
almost half of whom are found within developing ntiies — predominantly within
China and India, who, when combined account for@aamately 20 percent (362 million
people) of the global tofAl In comparison, the smallest consumer class isdfawithin
sub-Saharan Africa, comprised of just 34.2 millpgople. Whilst China and India have a
larger consumer class in comparison to Westerngeuiomust be remembered that on
average, the individual level of consumption in i@hiand India remains considerably
below the average individual level within Westeurd@pe.

Principle 8 not only addresses the difficult subje€ sustainable consumption and
production, but also that of demographics. The ectian between these subjects was
also raised during the 1970s by the developmetitefiPAT equation:

I=PxAXT

Where: Human Impact (I) on the environment equagsgroduct
of Population (P), Affluence (A), and Technology.(T

It could be argued that demographic policies arenemore politically sensitive and
difficult to address than consumption and produxtiand therefore should have been
afforded their own Principle. However, their in8ia connection is made clear through
IPAT, and projections suggest that significant @ases in the global population will have
a significant effect on consumption and productidecording to current UN projections,
the global population could rise to between 8.Idsilland 10.6billion in 2056" Some of
the fastest population growth will take place insEAsia and Middle, Western and
Eastern Africa. With these prospective increaset©iuman population in developing
countries, a significant rise in the consumer clasks significantly probable. Estimates

18 Examples and the basis of this discussion on alesahd relative decoupling are taken from: SuatainDevelopment Commission
(UK), 2009. Prosperity ~ Without ~ Growth?  Available  at http://www.sd-commission.org.uk/data/files/publioat/
prosperity without _growth_report.pdf

1 Defined here as individuals with incomes over §8,6f purchasing power parity, with members usuadling users of the Internet,
telephones, televisions. Bentley, M. (2003) Sustali; consumption: ethics, national indices andatigonal relations. In Gardner,
G., Assadourian, E., and Sari, R. (2004) The S$t@&onsumption Today, Chapter 1 in, The State efworld Todayhttp://www-
rohan.sdsu.edu/faculty/dunnweb/StateofWorld2004datp6

2 Gardner, G., Assadourian, E., and Sari, R. (200%) State of Consumption Today, Chapter 1 in, TlateSf the World Today
http://www-rohan.sdsu.edu/faculty/dunnweb/Stateafd2904.dat.pdfp6

Z Based on UN low- and high projections respectivBlehttp:/esa.un.org/unpd/wpp/Other-Information/Pr&sdease WPP2010.pdf
accessed 05/10/11
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based on population projects suggest that by 20&5global consumer class will
comprise at least 2 billion peopfe

Implementation
Consumption and production

International level

Since the Earth Summit, there has been a deartlesoits in the area of sustainable
consumption and production (SCP). This has bedactetl in the clear dilution of the
terms and objectives surrounding SCP in internatlpragreed language. The ambitious
aim to ‘eliminate’ unsustainable patterns was alyeeontentious in Rio, as exemplified
by George Bush Sr.’s statement at the Suniffilie American way of life is not up for
negotiation”. Clear global strategies and policies to eliminatsustainable behaviour
have never been put in place, and in 2002 at th&DVi&8 Johannesburg the terminology
used in the discussions centred around ‘encouraging ‘promoting’ sustainable
consumption and production — a significant weakgmihthe wording of Principle 8. The
Summit could only agree to discuss a “10-Year Fraamk of Programmes on SCP”
(10YFP) that was supposed to come “in support giorel and national initiatives to
accelerate the shift to sustainable consumptionpaaduction”® The informal process
that was put in place to prepare the discussiontieframework, called the Marrakech
Process (see Box), did not achieve its main objectis the discussions on the 10YFP
failed at CSD19.

The Marrakech Process

The Marrakech Process is a global process thattaisispport the elaboration of a 10-Year
Framework of Programmes (10YFP) on sustainableuwropson and production, as called for by
the WSSD Johannesburg Plan of Action. The proseasollaboration between UNEP, UN
DESA — who act as the lead agencies — nationalrgovents, development agencies and civil
society. The three goals of the process are testassintries in their efforts to green their
economies; to help corporations develop greengnéss models; and to encourage consumers to
adopt more sustainable lifestyles.

http://esa.un.org/marrakechprocess/about.shtml

National level

At a national level, a range of tools are beingduse support SCP. Government
purchasing choices can influence whole market dgweént, such as those of food,
transportation and energy. Key examples of goventyieel change include: sustainable
procurement; subsidies to encourage greener produrad services; tighter efficiency
standards for vehicles, appliances and buildingd;exo-labelling’

2 Gardner, G., Assadourian, E., and Sari, R. (200®) State of Consumption Today, Chapter 1 in, TiateSof the World Today
http://mww-rohan.sdsu.edu/faculty/dunnweb/Stateafd2904.dat.pdfp7

% JPOl, para. 15.

% DESA (2010) Trends in sustainable developmentatda/sustainable consumption and production, ptth3/www.un.org/
esal/dsd/resources/res_pdfs/publications/trenddfrenstainable_consumption_production/Trends_iteisable consumption_and_pro
duction.pdf

81



Case Study — German Ecological Tax Reform

Germany’s 1999 Ecological Tax Reform is one examplaxation being used to directly initiate
more sustainable production and consumption. Thaogical Tax gradually increased energy
taxes without increasing the overall tax burdereckicity generated from renewable energy
sources is exempt from the eco-tax, and energy fmetbcal public transport is exempt o
encourage the use of sustainable methods of treasipa. The German government also uses a
portion of eco-tax revenue to invest in awarenassifig of energy-efficiency amongst
homeowners and to provide grants for solar heaphgiovoltaic panels biomass energy centres
in public buildings including schoofs.

However, the wider trend has been that firstly, gpess made has been almost
exclusively on the production side; and secondigdpction-side progress has focused
almost exclusively on technology and efficiencyd @achieved at best relative decoupling
of resource impacts to GDP, not absolute decoupling

Governments have been reluctant to engage on cqisumside policies; and the private
sector, without regulation, does not have inceustiige contribute in the elimination of
unsustainable consumption and production.

Demographic issues

Access to contraception, womens’ rights and mateand child health are the more
accepted and recognisably important determinants demographic change and
reproductive behaviour, and to date have been the rkeans offered for tackling
population growth in international fora and natiobg@ernment policy.

At an international level, the 1994 Internationabnference on Population and
Development (ICPD) held in Cairo was the major @lrief population and demographic
policy in the proceeding decades. Its ProgrammeAdion built upon and further
extended the goals and recommendations of thequewntergovernmental conferences
on population and development and set the grounth&integration of population and
development issues and the attention given to fenaltt’® Integrating family
planning and women’s health services and promativeg rights of women were key
issues on the agenda discussed at the confereheePibgramme of Action strongly
urged Governments to make reproductive health cesvavailable to ‘all individuals of
appropriate age$”. All Governments were encouraged to assess the tuneesl for
good-quality family-planning services and to takeps to meet this need. They were also
encouraged to expand the provision of maternalcand health services in the context of
primary health care. Some of the points from th&@dC&onference were incorporated
into the Millennium Development Goal (MDG) targets.

% OECD (2008) Promoting Sustainable Consumption:d3mactice in OECD countries http://www.oecd.ortgdacd/1/
59/40317373.pdf

25 UN (1994) International Conference on Populatiod Bevelopment http://www.un.org/ecosocdev/genprdpllatin/icpd.htm
7 |pid.
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In response to this call, Government action shosteddy increases at a global level
since 1994. As of 2001, 92% of all countries supgabfamily planning programmes and
contraception either directly through Governmeuit-ervices (75%) such as hospital,
clinics or fieldworkers or indirectly through NGGsd community initiatives (17%).
Despite this coverage, demand for family planniagrises continues to outstrip supply
in most regions, particularly in sub-Saharan Afrie@ere one in four women aged 15 to
49 who are married or in union and have expredsedésire to use contraceptives do not
have access to theff.

Challenges and Conflicts

Unsustainable consumption and production

The movement towards sustainable production anduwuoption is still in its infancy.
Initiatives such as sustainable procurement, eoccdbdax reforms, and regulation to
improve energy conservation and energy and resoeffieiency, whilst crucial to
enabling and achieving sustainable production aondswemption, remain ad-hoc,
fragmented, and limited to national and regionakle. At the international level, the
discussion space on SCP has been occupied mostgdademics and think tanks, with
no real traction on policy-making. Alongside a dkeaof comprehensive, joined-up
national strategies for sustainable consumption@nduction, a range of other drivers
further complicate the implementation of Princifle

Globalisation has facilitated the relative decooglof economic activities from resource
impacts and waste generation in developed countagsncreasingly, the majority of
energy- and resource-intensive activities take epliacdeveloping nations, with cheap
production and labour costs. However, when takintp iaccount the life-cycle of
products, the intensity of resource use and wasteergtion remains unchanged.
Globalisation has thus promoted the outsourcingnsustainable production systems to
developing countries, transferring production emiss to outsourced nations’
production activities whilst exporting products developed countries. For example,
China - a foremost producer of inexpensive goodesoduces and exports a large quantity
of goods for the North American market. Clearlyglgllisation — and the outsourcing of
production — masks a significant dearth in sustd@maonsumption patterns.

Much of the projected growth of the global popwatbetween now and 2050 will take
place in emerging economies. A significant risethe consumer class appears highly
likely — estimates based on population projectgesgthat by 2015 the global consumer
class will comprise of at least 2 billion pedileA growing consumer class in these
economies will add to pressures on resources akd ghat are already high because of
Northern consumption habits. Already, in 2010 BRIEnomies Brazil, Russia, India
and China) accounted for half of global consumptfbAs affluence in BRIC countries
increases, the types of good they consume will myeen low-value agricultural

28 UN DESA, 2010. Millennium Development Goals Re&i10.

2 Gardner, G., Assadourian, E., and Sari, R. (200%) State of Consumption Today, Chapter 1 in, TlateSf the World Today
http://www-rohan.sdsu.edu/faculty/dunnweb/Stateafd2904.dat.pdfp7

% Lent, A. and D. Nash (201Burviving the Asian Centurippr http://www.ippr.org/publications/55/7872/siving-the-asian-century-
four-steps-to-securing-sustainable-long-term-ecaa@mowth-in-the-uk
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products to higher end products such as carseoffiziipment and other electronic items.
Indeed, increasing affluence will have a considerabpact upon levels of consumption
and pressure on global ecosystems due to increasngnds for food — particularly

animal products, residential water and energy pseate vehicle ownership, travel and
waste generation.

Increased production efficiencies are another kdywllenge for Principle 8.
Improvements such as better national and intemmaltitransportation links and other
technological advancements have increased the itaptc exploit an enormous
concentration of natural resources with reducedeesge. In turn low cost products
become available to the market. Consequently ptamucefficiencies can actually
uphold the vast levels of consumption that haveoimec commonplacé Again, this is
particularly dangerous in the context of a new gatmen of affluent consumers in
emerging economies. Such production efficienciesara ineffective or even actively
compromise sustainability without a step-changednsumer attitudes to the products,
and the quantities of those products, that aregosamsumed.

Commentators note a lack of responsibility in tgkaiction, from both public- and private

sides. There is a tendency from those outside gavent to downplay the importance of
States’ roles, and a tendency from governmentsush pnuch of the responsibility for

action and change on to non-state institutionshBendencies are symptomatic of slow
progress on these issues.

Population growth and access to contraception andimily-planning facilities
As noted at the 1994 International Conference omuRdion and Development,
contraception and family planning facilities areudal to population managemetit.
Despite real progress on global access to contiiacepdemand for family planning
services continues to outstrip demand and as o2 20@ne 123 million women did not
have access to safe and effective means of coptiasé® Some headline comments
from the 2010 progress report on the MDGs show that
e progress has stalled in reducing the number ofagepregnancies, putting more
young mothers at risk;
» poverty and lack of education perpetuate high adelet birth rates;
» progress in expanding the use of contraceptivesdigen has slowed; and
» use of contraception is lowest among the pooresnevo and those with no
education;
* inadequate funding for family planning is a majaaildre in fulfilling
commitments to improving women'’s reproductive Healt

The Way Forward

%1 Gardner, G., Assadourian, E., and Sari, R. (200%) State of Consumption Today, Chapter 1 in, TiateSof the World Today
http://mww-rohan.sdsu.edu/faculty/dunnweb/Stateaffd2904.dat.pdfpl3

%2 UN (1994) International Conference on Populatiod Bevelopment http://www.un.org/ecosocdev/genprdplilatin/icpd.htm

33 DESA (2003) Fertility, Contraception and Populatjmlicies http://www.un.org/esa/population/putticas/contraception2003/Web-
final-text.PDF

3 UN DESA, 2010. Millennium Development Goals Re&i10.
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Prospects for action on the SCP front seem linkea $hift in political will, that would
reflect a shared recognition that the pressurdsnidizons collectively put on the Earth’s
resources and sinks are growing and may soon oedémwhhe capacity of natural
ecosystems. As exemplified by the failure of cotembraction to reduce global
greenhouse gas emissions, the current politicat@mwent does not seem ripe for such a
shift.

The objectives of SCP policies have not changed thve years — they should be
concerned with achievingbsolute not just relative, decoupling; as well as limgtiand
reducing consumption levels in developed countwegre obvious waste is patent, to
enable developing nations to reach fair consumplemels while staying within the
Earth’s limits globally.

The Millennium Consumption Goals Initiative (MCGA)as proposed in 2011 to mirror
and respond to the Millennium Development Goals (B4R but for the industrialised

countries. The MCGI seeks to aim targets at thet mmssumptive sectors globally who
represent around 20 per cent of humanity and yeswoome more than 80 per cent of
global resources. They seek to achieve sustainabtds of consumption, encourage
endemic behavioural change and eliminate wastafdtiges while building resilience

against resource extinction, pollution, poverty ahohate change.

SCP is recognised by many commentators and acsoes @rnerstone of sustainable
development. As such, it should not be treated s&ilcabut incorporated within current
discussions on a “green economy”. Discussions @nwhy forward for sustainable

production and consumption should acknowledge #reids that consumption patterns
and behaviours in developed countries present staimability, and include facilitation

for developing economies for implementing SCP auds. Furthermore, there must be
greater partnership between national governmemto#rer actors including civil society
organisations and NGOs on promoting sustainabldymtoon and consumption at a local
level.
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Principle 9

States should cooperate to strengthen endogenougpaaity
building for sustainable development by improving sientific
understanding through exchanges of scientific andcethnical
knowledge, and by enhancing the development, adaftian,
diffusion and transfer of technologies including ner and
innovative technology.

Introduction

Technology and scientific knowledge transfer encassps a ‘broad set of processes’
which are ‘not just individual technologies, butalosystems which include know-how,
procedures, goods and services, and equipment laasmerganizational and managerial
procedures.” The 1992 United Nations ConferenceEnironment and Development
stated that building a country’s capacity:
“...encompasses the country’'s human, scientific, reldyical,
organizational, institutional, and resource capdtils. A fundamental goal of
capacity-building is to enhance the ability to exate and address the crucial
guestions related to policy choices and modes gfl@mentation among
development options, based on an understandingwfamental potentials
and limits and of needs as perceived by the peaflethe country
concerned™.

Implementation

International Organisations and Agreements

During the negotiations leading to the Montrealt®&col on Substances that Deplete the
Ozone Layer, developing countries demanded thantdogy transfer be a condition of
participation in control measures. Technology tfankas subsequently been included in
over 80 regional and international agreementsudioh Agenda 21, the United Nations
Framework Convention on Climate Change (UNFCCCyg #yoto Protocol, the
Organisation for Economic Co-operation and Develepm(OECD) Environmental
Strategy, the Convention on Biological Diversity B@) and the United Nations
Convention to Combat Desertification (CCD).

However, some commentators have argued that irR@hgears since the Rio Summit
very little technology has been transferfddternational agreements aim to facilitate the

1 US AID (2010) Global Climate Change: Capacity Binity. URL: http://www.usaid.gov/our_work/environment/climataiipies_prog/
capacity.htm[accessed 03.07.2011]

2Rene Van Berkel, Regional study to guide policgrinentions for enhancing the development and eanépublicly-funded
environmentally sound technologies in Asia andRaeific Region, (Inglewood: Environment and Devetept Division United
Nations Economic and Social Commission for Asia Radific, 2008),
http://www.greengrowth.org/download/2009/RegionaliBidy
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transfer of technology but with the exception af tontreal Protocol these provisions
have been historically unsuccessfulck of attention to local conditions and market
incentives are two reasons cited. The environmeantdl technology transfer literature
offers many suggestions including sensitivity toaksholder needs, enabling

environments and national settings, economic imeesit information-based policies,

regulation, capacity-building, intellectual propeprotection, and financial assistance.

At the WSSD in 2002, it was again emphasised th#towt the necessary capacity,
developing countries will be unable to achievertisestainable development aspirations
and in order to gain such capacity assistance grinternational cooperation is neeled
Since then capacity building has become a core gfo@chnical assistance provided by
the UN system - “instead of being regarded as mesetomponent or by-product of
development programmes and products, capacity ibgildas become a principal and
explicit priority of all United Nations activities”

The UNDP sees capacity development as the coreealeaqi its Strategic Plan (2008-
2013)® which is manifest in its establishment of the GatyeDevelopment Group as part
of its Bureau for Development Policy (BDFAt the 1992 Earth Summit (UNCED),
UNDP launched Capacity 21 as its main instrumentirfgplementing Agenda 21. The
programme’s aim was to build the capacity of locatitutions to integrate economic,
social and environmental issues into the developmpertess at the national, provincial
and local level§. The 9-year programme concluded by recommending ttrea local-
national link be an integral part of working towsrthe sustainability of development
interventions, and that the susbsequent UNDP prnogie, Capacity 2015, go beyond
environmental initiatives to include governance angerty aspects. Capacity 2015 uses
a variety of global- to local partners and empldifferent regional approaches, including
the siting of ‘Capacity Development Advisers’ inrégional centres.Although it does
focus on a range of sustainability themes and ambwes, its overall focus is on the
achievement of the Millennium Development Goals &H).

Education and capacity building ‘forms the core’WNIESCQO'’s work, and UNESCO is
the lead agency in the UN’s Decade of EducatiorSiastainable Development (DESD).
UNESCO'’s wider work includes local and regional ktw build capacity for sustainable
development in the educational, training and pevséctors. Again, these approaches
focus primarily on the achievement of the MDGs. 2008, UNESCO launched the

%20t0%20Guide%20Policy%20Interventions%20for%20BEnkmm %20the%20Development%20and%20Transfer%20ofuiios/-
Funded%20Environmentally.gdbtephen Anderson, K. Madhava Sarma, and Kristifidddonio, Technology transfer for the ozone
layer Lessons for climate change, (Oxford: Earthgablications Ltd, 2007) 5-22
http://www.earthscan.co.uk/Portals/0/Files/Sample@ifapters/9781844074730.pdf
8 Contours of Technology Transfer
4 UNEP (2002) Capacity Building for Sustainable Depeent: An overview of UNEP environmental capadityelopment activities,
5p.6 URL: http://www.unep.org/Pdf/Capacity building.pdf
Ibid.
® UNDP (2011) Capacity Development: Our Approach URL
http://www.beta.undp.org/undp/en/home/ourwork/caglhailding/approach.htmaccessed 03.07.2011]
" UNDP Capacity Development, About Us; URiitp://www.undp.org/capacity/about_us.shfadcessed 03.07.2011]
8 UNDP (2002) Capacity 21 Evaluation Report 19931200
http://www.beta.undp.org/content/dam/aplaws/puliticéen/publications/capacity-development/cap2 lbgjloevaluation1993-
2002/Capacity%2021%20Global%20Evaluation%20Repd@i®23-2001.pdf
® UNDP Capacity 21 presentatiohttp://ictdar.pogar.org/Events/2005/C2015/Capa6ity® rabinovitch.pdAccessed 06/10/11
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International Centre for South-South Cooperatio8arence, Technology and Innovation
(ISTIC), which focuses on capacity-building in lEohnology research.

The UN Conference on Trade and Development (UNCTAIDScts a particular focus on
‘ensuring that domestic policies and internationation are mutually supportive in
bringing about sustainable development’, througimtetigovernmental consensus
building’ and providing technical assistance to eleping countries UNCTAD
provides capacity-building activities to help deymhg countries with trade and
environmental requirements, investment and teclyypl@and contributes towards the
mandate of the Commission on Science and Techndl@§y¥D). Together with UNEP,
UNCTAD launched the Capacity Building Task Force ®drade, Environment and
Development (CBTF) to strengthen the capacitiedeseloping countries and countries
with economies in transition to address issuesteéldo trade, environment and
developmerit.

UNEP and aims to fulfil this mandate by developirgvironmental capacity in
developing countries and countries with economiesadnsition in three principal ways:
facilitating and supporting environmental instituti building at regional, sub-regional,
national and local levels; developing and testingi®enmental management instruments
in collaboration with governmental and non-governtak partners, UN entities and
major groups; and promoting public participation @nvironmental management and
enhancing access to information on environmentatersd® UNEP’s activities focus on
environmental capacity building.

The United Nations Framework Convention on Clim@teange (UNFCCC) addressed
the need to assist Parties in their responsesniatel change through technology transfer,
funding and national communicatidnThe UNFCCC sees capacity building as essential
for climate change action through strengtheningpeup for enhanced institutions,
communication, education, training, and strengtdemetworks, through the allocation of
financial resources toward capacity buildingParties have taken decisions to promote
the development and transfer of environmentallyngotechnologies at each session of
the COP.

As with many MEAs and their mandates to transfenm®logy and capacity-building, the
UNFCCC and similar mechanisms have been critidisedommentators and developing
nations as rhetorical only, with technology transdeparticular failure in relation to
commitments made. However, the World Resourcestutest(WRI) has noted that
technology transfer is one area in which definifwegress was made in Copenhagen and
throughout negotiations in 201.

12 UN ECOSOC, 2008. Achieving Sustainable Developragt Promoting Development Cooperation: Dialoguethea Economic and
Social Council. Available dtttp://www.un.org/en/ecosoc/docs/pdfs/fina_08-45@df3
1 http://www.unctad.org/Templates/Page.asp?intiteiEB9&lang=1
12 UNEP (2002) Capacity Building for Sustainable Degment: An overview of UNEP environmental capadityelopment activities,
lp3.6 URL: http://www.unep.org/Pdf/Capacity building.pdf

Ibid.
14 Climatico (Feb 2011) Cancun Debriefing: An Anadysf the Cancun Agreement URttp://www.climaticoanalysis.org/wp-
content/uploads/2011/02/Canc%C3%BAn-De-briefing[pd€essed 03.07.2011]
15 Climatico (Feb 2011) Cancun Debriefing: An Anadysf the Cancun Agreement URittp://www.climaticoanalysis.org/wp-
content/uploads/2011/02/Canc%C3%BAn-De-briefing[pd€essed 03.07.2011]
16 http://www.wri.org/stories/2010/11/copenhagen-can@chnology-transfer
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International organisations also aim to put capabitilding at the centre of their
activities. USAID has placed the building of hunmand institutional capacity to address
climate change as a fundamental component of these pillared approach - adaptation,
clean energy, and sustainable landscdpéEhe International Development Research
Centre (IDRC) aims to ‘equip people in developimgitries with the tools for change
including technologies, new sources of informatiamd ways to build capacity in
attempts to reach the ambitions of UNCED'UNESCO note that capacity building
through engineering has shifted its focus from tgyMag specific technological
interventions in the 1970s/80s, to systems prosessémprove people’s technological
capabilities, to enable resource-poor people teldgvtheir own technologies over the
long term!® UNESCO notes the work of Practical Action (foundég¢ E. F.
Schumacher), Engineers Without Borders, Enginegast Poverty, and Engineers for
a Sustainable World as good examples of capacitydibg in engineering and
technology’® The WRI lists several new and existing partnershgs capable of
encouraging capacity building and technology trangfr climate change mitigation and
adaptation, such as the Major Economies ForumA#ia-Pacific Partnership on Clean
Development and Climate, the Asia Pacific Econo@moperation, the Energy and
Climate Partnership of the Americas, as well asteifl MOUs*

Furthermore, most development assistance projectdude some component of
technology transfer and capacity-building. Howe¥@bA-funded projects rarely involve

patented industrial products or processes, in |l@@e because ODA-funded projects
rarely involve industrial productioff.

National leadership

The focus on ownership in the UN system reflectgaaving consensus that sustainable
development should be rooted in national leadersimg local action. The Poverty
Reduction Strategies (PRSs) and, more broadlyN#itenal Strategies for Sustainable
Development (NSSDs) are becoming the frameworkutjinowhich national leadership
over development priorities is exercised and im@etad, and identify areas of national
weakness where capacity and capability buildingld/de fruitfu®. The United Nations
Economic Council of Africa (UNECA) conducted a sgud 2006 on the state of NSSD
implementation in 16 African countries - capacityesgthening featured prominently
among the needs expressed, with 60%, 50% and 408uoitries articulating the need
for financial, technical and institutional capae#ti respectivef§. ECOSOC's 2008

7 US AID (2010) Global Climate Change: Capacity Binij. URL: http://www.usaid.gov/our_work/environment/climate/

policies prog/capacity.htnfccessed 03.07.2011]

18 IDRC (2003) Making Change Happen: Means of Implatiatéon (Agenda 21, Section dftp://www.idrc.org.sg/eepsea/ev-27421-201-
1-DO_TOPIC.htm[accessed 03.07.2011]

¥ UNESCO, 2010. Engineering: Issues, ChallengesOpmbrtunities for Developmenhtp://unesdoc.unesco.orglimages/
0018/001897/189753e.pdf

2 |pid.

2L http://www.wri.org/stories/2010/11/copenhagen-can@chnology-transfer

22 ECOSOC AMR 2008: Annual ministerial review: implenting the internationally agreed goals and commits in regard to
sustainable development: Report of the Secretane@é http://daccess-dds-ny.un.org/doc/UNDOC/GEN/RD2/67/PDF/
N0831267.pdf?OpenElement

% UNDP (2008) Response to changing aid environnéRt;: http://www.beta.undp.org/content/dam/aplaws/pulibegen/publications/
capacity-development/undg-response-to-the-charajohg@nvironment/UNDG---Response-to-the-Changing-Biyironment.pdf

2 UNECA (2011) National Strategies for Sustainabée@opment: A Sixteen Country Assessment
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Annual Ministerial Review notes that national PR&pé&s often do not include
provisions for resource conservation and envirorteigotectiorf>

Harmonisation of assistance

The 2005 Paris Declaration on aid effectivenessaios five core principles to guide the
recipients’ development - ownership, alignment, ni@misation, results and mutual
accountability®, alongside urging them to make capacity developradmy goal of their
national development strategies. It is being ingiregly recognised that capacity cannot
be imported as a turnkey operation but that it nroestieveloped from within, with donors
and their experts acting as catalysts, facilitataaad brokers of knowledge and
techniqué’. The Accra Agenda for Action (AAA) in 2008 strehghed the impact of the
Paris Declaration and set an agenda for strongereship, inclusive partnership and
delivering of results, and capacity-buildffig

UNFCCC ‘Technology Needs Assessments’

Developing countries are encouraged to undertakenni@ogy Needs Assessments
(TNAs) for their specific technology neédsThe UNFCCC defines them as “a set of
country-driven activities that identify and detenaithe mitigation and adaptation
technology priorities of [developing] Parties...ephinvolve different stakeholders in the
consultative process to identify the barriers tohtelogy transfer and measures to
address these barriers through sectoral analyseseTactivities may address soft and
hard technology, such as mitigation and adaptatemmnologies, identify regulatory
options and develop fiscal and financial incentieesl capacity building®. By 2007,
some 68 TNAs had been reported including more #@thproject proposats In 2010
the UNDP and the UNFCCC prepared a TNA Handbook assponse to the request
from the UNFCCC decisions at COP 13 and 14 to ifat#l the TNA process for
participating countri€. While some anecdotal successes in partnershipcapécity
building have been noted through TNAs, work isl sghjuired to build experience and
clarity on lessons learned, develop reliable transhechanisms and reduce the risks
associated with technologies to make them marketatthe private sectdt.

http://www.uneca.org/eca_programmes/
sdd/events/Rio20/Workshop-Institutional-Strategaieworks/NatIStratsForSustDev_color_FIN1.pdf4

% ECOSOC AMR 2008: Annual ministerial review: implenting the internationally agreed goals and comerits) in regard to
sustainable development: Report of the Secretanef@é http://daccess-dds-ny.un.org/doc/UNDOC/GEN/RD2/67/PDF/
N0831267.pdf?OpenElement

% OECD Development Cooperation Directoratig://www.oecd.org/document/18/0,3343,en_2649 398635401554 1 1 1 1,00.
html

2" World Bank and World Bank Institute (2009) The @ity Development Results Framework: A strategit msults oriented approach
to learning for capacity development, ptfp://siteresources.worldbank.org/EXTCDRC/Resal€BRF_Paper.pdf?resourceurlname=
CDRF_Paper.pdf

28 OECD Development Cooperation Directorate

http://mww.oecd.org/document/18/0,3343,en_2649_ 398635401554 1 1 1 1,00.html

29 UNFCCC Technology Needs Assessment Reptips//unfccce.int/ttclear/jsp/TNAReports.jsp

%0 Technology Needs Assessmeitp://unfcce.int/ticlear/isp/TNA.jsp

%1 Technology Needs Assessmeit://unfcce.int/ticlear/ijsp/TNA.jsp

32 UNDP and UNFCCC (2010) Handbook for Conductingtifetogy Needs Assessment for Climate Change, URL:
http://content.undp.org/go/cms-service/stream/Eesstet id=2972062

33 http://www.iisd.ca/vol12/enb12501e.html
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Challenges and Conflicts

Fragmentation and Lack of Coherence of Capacity-Buding Initiatives

As a result of the lack of a shared definition dfavconstitutes capacity building support,
most support of this kind remains fragmented -gle=il and managed project by project
with little communication between e&éhThis approach makes it difficult to capture
cross-sectoral issues and opportunities and to tmevieroad view needed to learn lessons
across operations. Therefore, this independenegirtjased capacity building does not
allow a country-wide picture of own capacity andim@eeds to be established, but rather
enhances capacity on a short-term, piecemeal lmmis®> The objectives of many
capacity building activities thus tend to be ilfided, exacerbating the lack of coherence
at the international lev¥l

For example In its 2002 review of the domestic pesg being made towards
implementing the commitments of the UNCED, Zambiated that “international
cooperation for capacity building in Zambia has rbedragmented and
compartmentalised” and that “the impacts of margjguts have endangered rather than
improved life and the environment... the impactsnainy World Bank and multinational
development projects will be felt for a long timand not all future impacts will
necessarily be positivé” The African Capacity Building Foundation (ACBFgies®,

for example, also demonstrated that donor-drivehrieal assistance programmes tend
to be designed and implemented in isolation, withieing guided by an explicit national
policy framework or stratedy.

Incremental change vs. Results

There is a feeling of disconnect between donors @@k aims, and what occurs
practically in the field. The UNDP has noted a cammication failure leading to
bottlenecks in the efficiency of capacity buildimgiatives from both sides - assistance is
often implemented quickly, taking the easiest solutvhich impedes a more systematic
focus on capacity development; and simultaneoilsyécipient countries are not always
clear on their capacity development needs and leoadtress theti There is growing
recognition that capacity development requires nftaeible and iterative approaches
with greater emphasis given to the way changeppated in the long term, rather than
on measuring short-term change in the way the OH@3 coined “Obsessive

% World Bank (2005) Capacity Building in Africa: ADED Evaluation of World Bank Support p.xiv URL:
http://Inweb90.worldbank.org/oed/oeddoclib.nsf/ 2Rl f94ae11c85256808006a0046/5676a297fe57 caf6 /EREH92e32/$FILE/afri
ca_capacity building.pdf

% World Bank (2005) Capacity Building in Africa: ABED Evaluation of World Bank Support, p.15 URittp://Inweb90.worldbank.
org/oed/oeddoclib.nsf/24cc3bb1f94ae11c85256808 @BKEHABE 76a297fe57caf685256fdd00692e32/$FILE/afrapacity building.pdf
36 World Bank (2005) Capacity Building in Africa: ADED Evaluation of World Bank Support, p.xiv URittp:/Inweb90.
worldbank.org/oed/oeddoclib.nsf/24cc3bb1f94ael1168808006a0046/5676a297fe57caf685256fdd00692e3Hfkilica capacity bu
ilding.pdf

%7 Government of the Republic of Zambia (2002) ZanMzsional Report on the Implementation of AgendaR¥dview of Progress Made
Since the United Nations Conference on EnvironraadtSustainable Development 1992, p.132 URL:
http://www.johannesburgsummit.org/html/prep_progestsonal_reports/zambia_natl_assess3008gudessed 02.07.2011]

% The African Capacity Building Foundatitittp://www.acbf-pact.org/

% Government of the Republic of Zambia (2002) ZanMa¢ional Report on the Implementation of AgendaR¥view of Progress Made
Since the United Nations Conference on EnvironraadtSustainable Development 1992, p.132 URL:
http://www.johannesburgsummit.org/html/prep_profrestional _reports/zambia_natl_assess3008gudessed 02.07.2011]

40 UNDP (2008) Aid Effectiveness Capacity Developm@atmpendium; URL:
http://www.beta.undp.org/undp/en/homel/librarypageécity-building/undp-aid-effectiveness-capacityalepment-compendium.html
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Measurement Disordef™. This presents challenges in defining, delivering eneasuring
capacity building over the long term, often beydimel time of direct intervention.

ODA and Country-Driven Approaches

Capacity building progress is hindered by the issaerrently surrounding Overseas
Development Assistance (ODA). ECOSOC note that OixAeases in recent years have
been in the form of debt relief and emergency tmsi® rather than assistance for
investment, technology transfer and capacity-bngd?

Country leadership to create the space for chamgaétical but context determines what
is possible at any given time. On the whole, doefforts in many countries have

produced little to show in terms of sustainablentoucapacity. Until recently, capacity

development was viewed mainly as a technical psycasd not enough thought was
given to the broader political and social contexthim which capacity development

efforts take place. This led to an overemphasigvbat were seen as “right answers”, as
opposed to approaches that best fit the countryrostances and the needs of the
particular situatioft.

The Way Forward

In delivering support to a capacity developmentigyolor programme, donors must
remain aware of the institutional constraints anguee that their own approach does not
contribute to the problem — this involves not onlyderstanding the country-specific
context but also the need to shift towards longemt more progressive projects. When
working with organisations, reaching agreement o $pecific capacity development
outcomes to pursue is an obvious but often negleetek”. Likewise, capacity building
programs will need to introduce more well-defineghacity building objectives. Beyond
the need for internal coherence, the overall saomipeapacity building support, like
support for other development objectives, needsdtch country demand for change in a
given sectdf.

To ensure that improvements through capacity mgldio indeed come to fruition,
outcomes need to be measured. The OECD has recatetheor example, that partners
need to engage now in a serious, collective effoghape a results-based management
system that can facilitate and enhance aid-suppoc&pacity development while
providing the flexibility to realistically track a&hadjust to the fundamental change
processes needed for long term imffact

“1 OECD (2011) Capacity Development: Lessons LeaanedActions for Busan and Beyond, Synthesis Repoat for Discussion at
the Cairo Workshop on Capacity Developmen, p.14L:UiRp://www.oecd.org/datacecd/42/61/48146228.pdf

42 ECOSOC AMR 2008: Annual ministerial review: implenting the internationally agreed goals and commitsiin regard to
sustainable development: Report of the Secretanefaehttp://daccess-dds-ny.un.org/doc/lUNDOC/GEN/RD2/67/PDF/
N0831267.pdf?OpenElement

43 OECD (2006) The Challenge of Capacity Developméfurking Towards Good Practittp://www.fao.org/fileadmin/templates/
capacitybuilding/pdf/DAC_paper_final.pdf

“Ibid.

45 World Bank (2005) Capacity Building in Africa: ADED Evaluation of World Bank Support., p.33 URL
http://Inweb90.worldbank.org/oed/oeddoclib.nsf/ 2Rl f94ae11c85256808006a0046/5676a297fe57 caf6 /EREH92e32/$FILE/afri
ca_capacity building.pdf

46 OECD (2011) Capacity Development: Lessons LeaanedActions for Busan and Beyond, Synthesis Repoat for Discussion at
the Cairo Workshop on Capacity Development, p.JBL:Uhttp://www.oecd.org/datacecd/42/61/48146228.pdf
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Communication and interlinked learning processes also necessary means to
progressing the effectiveness and sustainabilityntgrnational capacity building. The
OECD has proposed the introduction of processepiior monitoring of aid agency and
partner country behaviour in implementing capacigvelopment good practice. This
country-level monitoring should be ‘linked to welfganised, joint learning processes
which permit and encourage meaningful change amaidg agencies and partner
countries alike’. OECD calls on the internationahrenunity to provide solid support to
this end, as well as Southern leader$hip.

Capacity-building is not just about the needs ef 8tate, but the needs of the people as
determined in collaboration with the state. Thupatity needs assessments must be
based on an open and consultative process. A nuofloapacity development strategies
can be used to strengthen citizen-state interfandsenable institutions to better respond
to citizens’ needs, as outlined by the UNDP. Thaskide creating interactive planning
and policy frameworks that involve and empower gresots organizations; investing
heavily in demand-side capacities to connect devpigpulations to state institutions (i.e.
private sector alliances against corruption orlcedaciety coalitions in key technical
areas, such as procurement); using public-privaenerships to provide affordable
access to technologies and therefore directly stipgandividual capacities; investing in
literacy and other basic education programmes, elsas in the legal empowerment of
the poor; and promoting the use and learning df bmtal and global languadés

4T OECD (2011) Capacity Development: Lessons LeaamedActions for Busan and Beyond, Synthesis Repaaft for Discussion at
the Cairo Workshop on Capacity Development, p.JL:Uhttp://www.oecd.org/datacecd/42/61/48146228.pdf

“8 UNDP (2010) ‘Capacity is Development’ A Global Bven Smart Strategies and Capable Institution83a6 and Beyond; A Report;
Marrakech, Morocco 17-19 March 2030ww.capacityisdevelopment.griyRL: http://www.beta.undp.org/content/dam/aplaws/
publication/en/publications/capacity-development@®@apacity-is-development-global-event-final-refiX10%20'Capacity%20is%20
Development'%20Global%20Event%20-%20A%20Report.pdf
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Principle 10

Environmental issues are best handled with particigtion of all
concerned citizens, at the relevant level. At theational level, each
individual shall have appropriate access to informaon concerning the
environment that is held by public authorities, induding information on
hazardous materials and activities in their commurties, and the
opportunity to participate in decision-making processes. States shall
facilitate and encourage public awareness and padipation by making
information widely available. Effective access toydicial and
administrative proceedings, including redress andemedy, shall be
provided.

Introduction

The core elements of Principle 10 are now widelgepted as ‘three cornerstones’ of a
healthy democratic governance systémwhich the individuals and communities of civil

society are able to access information relatingraronmental issues at the national and
international level; to be comprehensively involvedhe decision-making process at all
levels; and to receive adequate access to an opkfag justice system that will enable

them to hold governments to account.

Principle 10 was the first internationally agreednenitment that recognised the rights of
people to hold their governments to account foriremmental policies and laws. It calls
for means of enabling public participation in eowvimental decision-making and the
ability to challenge such decisions in a courtasf,| all facilitated by an open exchange
of information.

“Information is a public good; the more we are infeed about what is happening in our
society, the better will our democracies be abl&utwtion.” (Joseph E. Stiglitz, 2008)

This illustrates that the significance of Princifl@ reaches beyond purely environmental
issues and relates to the deeper functioning ofireing, democratic society. It is
therefore a crucial Principle for the achievemdrdgustainable development itself.

There have been many examples in which States raednational institutions have
worked towards these values and aspirations fagadtlty and thriving democracy in the
two decades since the Rio Declaration. From intemnal legal instruments to national
environmental courts, there are mechanisms andegses through which civil society
can engage actively in environmental decision-n@gkiand seek legal redress on

! See e.g. Pring, G and C Pring (20@@¢ening Justice: Creating and Improving EnvirontaéCourts and TribunalsThe Access
Initiative: http://www.accessinitiative.org/blog/2010/01/greeRjustice-creating-and-improving-environmental4tstand-
tribunalshttp://www.accessinitiative.org/resourcefming-justice

2 Joseph E. Stiglitz (200&eport by the Commission on Economic PerformandeSamial Progressp. 10

94



environmental matters. There are also many investipromoting legal and political
reform to further enhance the implementation ohéple 10 ‘on the ground'.

There remains a gap, however, between the aspisatibthe Principle and its realisation
by State actors. Situations still abound in whiolividuals and communities are not
involved or consulted in the decision-making pregeand cannot gain access to fair,
timely, affordable justice. There are effective mpdes where partnerships have been
established to build relationships between civitisty and governments to enable full
participation in the democratic process, but muchkwemains for this to be widespread
and effective across the world.

Implementation

Access to information and participation in decisioamaking

National level information access

Since Rio, over 80 Governments across the Worla lemacted laws that provide their
citizens with improved access to information on iesvnental matters, and the vast
majority of these have been introduced in the pixsor seven years® In countries such
as the UK, procedures exist that govern the frEmse of information so that matters of
public interest are transparent and accessibld,tofeen upon request from civil society
groups, NGOs or individuals. There remain, howeweginy States in which this is not
the case and significant barriers to transparendyagcess to information persist.

At the international level, stakeholder engagemientinternational negotiating and
decision-making fora has significantly increaseacsi 1992, with conferences such as
those held under the UNFCCC and CBD attractingptirticipation and involvement of
record numbers of interested parties; from enviremtal NGOs to farmers unions,
gender organisations, research experts and yoatlpgr Participation of such groups has
increased not only at the ‘observer’ level, butesve stakeholders offering submissions
and interventions in formal proceedings. These titiesicies play an important role in
presenting the views of wider civil society to gowaent negotiators and delegates, and
present a clear example of the ‘public participatespect of Principle 10 in practice.

International agreements and institutions

Aarhus Convention

The UNECE Convention on Access to Information, RuBlarticipation in Decision-
making and Access to Justice in Environmental Maitine Aarhus Convention), mirrors
the ‘three cornerstones’ of Principle 10, notedva&bdt has been celebrated by many
international political leaders, including Kofi Aan, who asserted that “Although
regional in scope, the significance of the Aarhw@ntion is global. It is by far the
most impressive elaboration of Principle 10 of Rie Declaration, which stresses the
need for citizens’ participation in environmentssues and for access to information on
the environment held by public authorities|...] #4gch it is the most ambitious venture in

% Pring, G and Pring, K (2009reening Justice
4 http://www.wri.org/stories/2010/09/freedom-inforricet-laws-spreading-around-world
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the areasof environmental democracy so far undentaikader the auspices of the United
Nations.’

The Aarhus Convention is an excellent example @f ad’rinciple of the Rio Declaration
can be implemented at national and regional |eMetre are 44 Parties to the Convention
and it is open to accession by non-ECE countriglgjest to approval of the Meeting of
the Parties. In effect, compliance means ensutitigeanational level that members of the
public have access to information; can participatedecision-making relating to
environmental matters; and have access to justidhase issues, providing members of
the public the ability to bring cases in nationalits and to challenge the government on
environmental issues. The Convention offers a \déanodel of how the soft-law
provisions — or in the WRI's words, ‘vague commitits® - of Principle 10 can be
transposed into specific legal obligations.

Case study — bringing a case to the Aarhus Complige Committee
For Signatories to the Aarhus Convention, it isassary for civil society to have the opportunity
to bring cases where it is considered that thee$gatot fully implementing or complying with
the Convention, through referral to the Convensddbmpliance Committee. In 2010, the UK
NGO ClientEarthtook the UK Government to the Aarhus Compliancen@ittee for non-
compliance with the Convention by preventing citig@ccess to justice due to prohibitive costs.

The Compliance Committee found in favour of Cliearta on the grounds that the UK is indegd
failing its citizens on access to justice. The laadk ruling meant that the UK Government must
fundamentally change the way its courts operatdsfto allow citizens the access to
environmental justice enshrined in the Conventibalso found that the UK courts are not in line
with other EU countries in relation to the coststtface citizens when they decide to uphold their
rights, and as a result must alter the cost regine®mply with the Aarhus Convention, and
ultimately Principle 16.

This is a pertinent example of how Principle 10 basn implemented through an internationa
Convention, and how the requirements of the Prlacigflected in that Convention, should be
transposed into national law.

Convention on Biological Diversity (CBD) and the Caagena Protocol

The Cartagena Protocol on Biosafety, stemming ftleenCBD, includes reference to the
civil rights outlined in Principle 10 by stating @trticle 23: “the Parties shall, in
accordance with their respective laws and reguiaticonsult the public in the decision
making process regarding living modified organissnsl shall make the results of such
decisions available to the public, while respectingfidential information in accordance
with article 21.°

® Kofi A. Annan, former Secretary-General of the tddiNations (1997-200&ee http://www.unece.org/env/pp/

® Seehttp://www.wri.org/publication/content/8536m WRI's World Resources 2002-2004

ClientEarth is an organisation of activist lawyessnmitted to securing a healthy planet. For moferination about the
organisation seduttp://www.clientearth.org/

8 ClientEarth (2§A| August 2010 lientEarth wins landmark case against the UK filifig citizens on access to justisee:
http://www.clientearth.org/clientearth-wins-landiikaase-against-the-uk-for-failing-citizens-on-ass&sjustice
® Article 23 of the Cartagena Protocol, available:
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Nine Major Group Sectors in the CSD

Created as a direct outcome of Rio in 1992, the Cdmmission on Sustainable
Development (CSD) provides a formal procedure lier participation of civil society in
its — and therefore the wider UN'’s - decision-makprocess by providing roles and
opportunities for input from the nine ‘Major Gro@ectors’ recognised by Agenda 21 to
comprise civil society, namely business personsnéas, students, workers, researchers,
activists, indigenous communities, women, and otlenmunities of interest. Through
the establishment of “Organising Partners”, theise major groups are able to submit
formal reports to the CSD and participate in then@uossion’s deliberations and regional
preparatory meetings.

UNEP Guidelines on Principle 10 (Bali Guidelines)

At the UN Global Ministerial meeting in Bali (Environmeforum) in 2010, UNEP
adopted its ‘Guidelines on Principle 10'. The guilkes cover key areas including
freedom of information laws, state of the enviromtn@porting, emergency planning and
response, project planning, and environmental haand set out the minimum legal
standards for national-level implementation of Bipte 10. They also set a mandating
for UNEP to support and assist countries with impatation programmes and policies
on such work! Following the guidelines and implementing assetameasures is,
however, a voluntary process.

The Partnership for Principle 10

The Partnership for Principle 10 was establishedinduthe World Summit on
Sustainable Development (WSSD) in 2002 to provide irsternational platform to
‘promote, strengthen and reaffirm’ Principle *0.The Partnership comprises
governments (Bolivia, Chile, Cameroon, Hungary,oimekia, Mexico, Uganda, and the
Ukraine), international institutions (IUCN, UNERMAUNDP and the World Bank), and
over 20 NGOs, and is led by an Advisory Committeenposed of members of the
Ugandan and UK Governments, the World Bank, and ociety groups from Ecuador,
Indonesia, South Africa and the UKFunding is pledged by individual members along
with resources and commitments to action in linéghvRrinciple 10, and the network
works together to implement solutions to those caments. The Partnership’s core
objectives are to:

() improve members’ own institutional performande access to information,
participation and justice;

(ii) help to improve the performance of other pars) and

(i) contribute to the collective work of the Pagtrship.

Examples of clear success delivered through then&ahip are difficult to find. For an
example of the types of commitments made and stggbdhrough the Partnership, see
the case study below.

10 see the UNDESA guidelines for the participatiomnafjor groups in CSD sessions, availablép://www.un.org/esa/dsd/
dsd_aofw_mg/mg_csdarchguid.shtml

1 Form more information on the UNEP guidelines, sé://www.unep.org/gc/gess-xi/

12 partnership for Principle 10, see the websitg://www.pp10.org/index.php?option=com_contentwi
category&layout=blog&id=51&Itemid=85

13 A full list of NGOs can be found on the Partnepsivebsite http://www.pp10.org/index.php?option=com_conten&wi
category&layout=blog&id=55&Itemid=89
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Case Study — Hungary as a ‘Partner for Principle 10

On joining the Partnership for Principle 10, Hungarade a reinforced commitment to honour
existing pledges around Principle 10. It stooddmdrom the collaborative work and funds of
the Partnership’s members on the following committae

- Expansion of its ‘Greenpoint’ Network of 29 oféig of the Ministry of Environment and Waterr.
- Training Greenpoint Network staff on the implertaion of the Aarhus Convention.

- Improvements to the Ministry of Environment an@té&f’s web portal in order to provide mor
up-to-date information for the public and supparblc participation in legislative drafting.

- Allocation of staff time to PP10: In order to neaiks commitment to PP10 meaningful, a
government must assign staff and other resourcemi@ge the commitment and ensure that
commitments are honoured. Hungary has committell stadf.

- Putting Aarhus on the agenda of an inter-ministeommittee on environmental programs:
Hungary committed to expanding the purview of tbemittee of the National Environmental
Program of Hungary to include attention to Aarhosimitments.

1)

The Access Initiative

Soon after the WSSD, five NGOs collaborated toldista “The Access Initiative’ (TAI),
now the largest global network of civil society angsations aiming to accelerate the
implementation of access rights around the worltAl receives funding from
foundations, the World Bank, the European Commissamd a small number of
government ministriesThe Initiative’s extensive list of ‘Partnergnpre than 100 civil
society organisations from 50 countriesprk in national coalitions, mainly in the
developing world, and assess their governmentsoracbn Principle 10 elements;
advocating for legal, institutional and practicéorens through government engagement
and raising public awarene¥sin 2007 over 35 assessments had been completadrin
than 25 countries, with 14 additional assessmenteerway. TAlI was a primary and
effective advocate in establishing UNEP’s ‘Bali @elines’ (see above). Successes noted
through the TAI's assessment work includé®

- Freedom of information acts in Uganda and Indondsreexample

- Ukraine’s agreement to improve public access tormétion, participation in
decision-making, and access to justice as key iptex of environmental
governance

- The National Commission of Water in Mexico proviglinecommendations to
improve access to information about water resources

- In Cameroon, TAIl partner Foundation for Environmemmd Development
(FEDEV) litigated and won, as the main plaintiffirée high court cases with
implications allowing the public to sue to protaaiman life and environment.

Access to Justice
As a mechanism to hold governments to account dsag/@rotect the environment from
pollution and harmful activities, civil society musave open, fair and affordable access

1 For more information on The Access Initiative :Sep://www.accessinitiative.org/
15 http://www.wri.org/project/access-initiative
16 http://www.wri.org/stories/2009/07/access-initiatimetwork-action
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to a legal and judicial system. This ‘access tdiges component of Principle 10 is
critical in providing civil society the opportunitio challenge, for example, planning
decisions in areas of cultural or environmentahsigance. It also provides NGOs with a
forum to challenge processes or decisions in whigsiness and economic interests may
compromise the health of the environment.

Despite Principle 10’s provision, many States curgito withhold such access. It is also
important to recognise that even if appropriate éawsts its efficacy relies on its context,
dependent on a diverse range of factors includmegability or capacity of persons to

bring a legal case; their knowledge of the law; #ralavailability of appropriate fora to

bring a case when issues arise. Without such dondijt“the effect of even the best legal
instruments can have differing effects on diversespns in a given community and
context.*’

Case Study — Specialised environmental courts andtiunals

There are approximately 350 specialised environat@aturts, tribunals or other legal bodies
across the world that exist to resolve environmessaes?® The Access Initiative and the World
Resources Institute have compiled a comprehenep@ton these courts and analysed how
they are significant to the implementation of biite Aarhus Convention and Principle £0.

Environmental courts and tribunals go some wayngugng that citizens have adequate access
to justice on environmental matters, by providingpacialised forum where detailed arguments
can be heard and considered by expert, indepepdeets of judges and others with technical
knowledge relating to the environmental matter.iEmmental courts and tribunals also provide
contributions to environmental governance and tiogeption of the environment around the
world.

The report identifies 12 key characteristics ofimmmental courts and tribunals that ensure that
they effectively work towards providing accessustice, including costs, access to scientific
and technical expertise, case management and enfent tools and mechanisffs.

Environmental Rights

There is a growing body of lawyers and academicgirsg to establish legal rights for
nature. The motivation driving this thinking isgoovide a mechanism to promote justice
for the environment in an ‘earth-centric’ ratheanha purely anthropocentric way. For
instance, in a legal context the environmentaltsghovement aspires to establish laws
that are consistent with Earth Jurisprudence, sogbphy of law and governance that
does not put any one species above another infar &f maintain integrity of the earth
system as a whole. An environmental rights integti@n of Principle 10 would be less

Y Dr Patricia Kameri-Mbote (2005jowards greater access to justice in environmetiisputes in Kenya: opportunities for
intervention International Environmental Law Research Cerstee;http://www.ielrc.org/content/w0501.pdf

'8 pring, G and Pring, C (200@reening Justicey. 1, see:
http://www.accessinitiative.org/sites/default/fil@seening%20Justice%20FInal_31399 WRI_0.pdf

¥ Pring, G and C Pring (200Breening Justice: Creating and Improving Environtagé@ourts and TribunalsThe Access Initiative:
http://www.accessinitiative.org/blog/2010/01/greeRjustice-creating-and-improving-environmental«stand-tribunals

2 pring, G and Pring, K (200®reening Justice
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anthropocentric, and would lead to access to jgsiit environmental matters including
the provision for a forum for the rights of nattoebe heard directly.

In practice, this would involve advocates bringoages on behalf of nature or a habitat
or ecosystem, and the case focusing on the rightsitare directly, rather than from a
human perspective. This concept, often referreasttwild Law’ (“wild not because they
[are] irrational or out of control, but wild beca&ughey [are] derived from the laws of
nature”f* brings earth jurisprudence to the heart of thallsgstem. In 2002 a prominent
environmental lawyer published a book\Wild Lawand developed the concept in detail.
Since then many publications and international exarfces have attempted to galvanise
support for the movement, as well as develop teerthin greater detaif It has been
demonstrated recently that there already existnaben of practices around the world that
follow Wild Law, from European Legislation to apgdiion in the courts of Indf,

Bolivian Constitution and laws

In 2009 Bolivia amended its constitution to enatble country to enshrine the rights of
Mother Earth (‘Pachamama’) in binding law. In 20bljlding on the success of the
constitutional amendments, Bolivia is poised toctmew laws that will express a new
worldview; a worldview that is based on the priteg of harmony, common good,
guarantee of the regeneration of Mother Earth, andcommodification of nature.
Inherent rights includethe right to life and to exist; the right to contevital cycles and
processes free from human alteration; the righgue water and clean air; the right to
balance; the right not to be polluted; and thetrighnot have cellular structure modified
or genetically altered®® Once the law comes into force then the rights afuke will be
enforceable in a court of law, granting nature asc® justice in accordance with
Principle 10; reinforced bthe creation of an Ombudsman for Mother E&tth.

In line with this agenda and similar proposals icu&dor, a growing movement of
partnership initiatives on nature’s rights and teajurisprudence’ has formed, with
notable recent examples including the Universall@aton on the Rights of Mother
Earth?® the World Peoples’ Conference on Climate Chang@dm0, and theSlobal
Alliance for the Rights of Mother Nature, estabéidhin 2010 to connect the various
international groups and individuals working orsttsisue’’

1 Begonia Filgueira and lan Mason (2009)d Law: is there any evidence of earth jurispmde in existing law and practice®K
Environmental Law Association, availabletp://www.earthjurisprudence.org/documents/WildL&eport.pdf

2 See for instance the Wild Law conferences thaetmaen held in Australia, South Africa and the ldigl the various papers that
have been published on the subjétip://www.ukela.org/rte.asp?id=86

% Begonia Filgueira and lan Mason (2008)d Law: is there any evidence of earth jurisprde in existing law and practice®K
Environmental Law Association, availabletp://www.earthjurisprudence.org/documents/WildL&eport.pdf

2 vidal, J (1(5h April 2011) 'Bolivia enshrines natural world'shtg with equal status for Mother Eariiie Guardiansee:
http://www.guardian.co.uk/environment/2011/apr/Dlifba-enshrines-natural-worlds-rights

% UK Environmental Law AssociatioRolivia enacts rights for natureseehttp://www.ukela.org/rte.asp?id=122

%6 Universal Declaration on the Rights of Mother Basee:
http://mww.ukela.org/content/page/1846/Declarati@®dother%20Earth%20Rights%20English.pdf

27 Global Alliance for the Rights of Mother Natusege http://therightsofnature.org/founding-meeting/
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Challenges and Conflicts

As noted above, there are wide-ranging examplesoohtries promoting access to
information and justice on environmental mattersowmdver, even when national

legislation has been written and installed, the llehge persists of effective

implementation through supporting compliance anfbreement mechanisms. This is a
recurring challenge for many of the Rio Principlasd is especially relevant to Principle
10 and access to justice on the whole, for theoreasutlined below.

Costs

Access to justice requires that citizens have thpodunity to challenge a State or
corporate decision in a court of law. In many coestit is often prohibitively expensive
for members of the public to bring a case, esplgdialjurisdictions where ‘costs follow
the event'. (i.e. the losing party must not only plaeir own legal fees, but those of the
defendant too.) This deterrent is a significantdieito the ineffective implementation of
Principle 10. Commentators have also noted bartiershallenging governments to
uphold the Aarhus Convention, due to a lengthy @dplicated process of applying to
the Convention’s Compliance Committee.

Capacity

The positive examples of Principle 10 implementatimted earlier have required a vast
amount of work and infrastructure reforms at Steteel. This requires significant
capacity in State administrative infrastructure ebhimany States simply do not have. In
addition, many of the reforms that would be requiite effectively implement Principle
10 rely not just on a thriving democracy, but aésbealthy and independent judiciary.
Even for States attempting the transition to suliniaistrative structures, this remains a
challenge.

Democracy

In the absence of a functioning democracy, Priecif0 is difficult to implement and
enforce, especially in States with issues of carompor dictatorship. In situations where
citizens are denied the right to a free and fateya is highly unlikely that they will be
provided access to information or open and indepengustice systems. It is also
unlikely that citizens will be consulted on issuetating to the environment, let alone
hold them to account over planning- and industiedisions.

Weaknesses in law and process

Other sections of this report discuss the realityeiavironmental legislation wherein
environmental protection loses out to economic nitiges, and developing countries
become vulnerable to the ‘race to the bottom’. $&etion on Principle 17 highlights that
one of the flaws in environmental impact assesssndiiA) is that States and
corporations can in reality circumvent or not payedattention to the community
consultation aspect of EIAs. Furthermore, the ppiecof ‘free, prior and informed
consent’ (i.e. that a community has the right teegor withhold its consent to proposed
projects that may affect the lands they customamiy, occupy or use), a key principle
in international law and jurisprudence relatedrndigenous peoples, faces problems of
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corruption or of a lack of reliable monitoring asdaluatior™® For example, third-party

audits for the Forest Stewardship Council (FSC)nidonesia suggested that verifiers
were unduly lenient in their classification of adate compliance with FSC voluntary
standards, thereby weakening any leverage that cmities may have gained from
companies’ associated obligations to respect tigits and prioritie$?

Collectively, these examples highlight the pervasthallenge that in practice, in many
parts of the world, decisions with large environtaéand social consequences are taken
without consultation or participation of those imfed. In all such cases where State- or
industry-led objectives cloud environmental congesn economic power out-muscles
community voices, communities face a huge strugmleecure or practice their rights in
line with Principle 10. These dilemmas are amplifi@ nations without democratic
systems for participation or opportunities to hgttvernments to account.

Furthermore, the WRI's research shows that whitse&om of Information laws have
been increasingly established in recent yearsetisestill a lot that needs to be done to
improve implementation of these laws, as ‘pradiggs behind®

The Way Forward

The Aarhus Convention

The success of the Aarhus Convention and its iatemmally recognised status should be
used to inform similar regional conventions andoads. To some extent this has already
taken place, with potentially important proposadsnly heard in the Latin American and
Caribbean region, a region considered by some &xpearready to galvanise such an
agreement’ Although any State may sign the Aarhus Conventiowjll be important
for different regions to establish relevant rulesd aframeworks that are culturally
sensitive and applicable to regional mechanisménterpreting and applying the law, as
the Southern and Latin American region is doing.etiibr new regions sign the Aarhus
Convention and apply contextual specificationgjesign similar but distinct agreements,
their work should be facilitated by the internaabnommunity through advice and where
necessary funding.

While the Aarhus Convention is considered a cruarad effective mechanism for the
implementation of Principle 10, recent cases inoparhave shown that there is still
much more for States to do to ensure their compdicat the national level, and often
capacity for implementation is lackifgThe UK now must act on the judgement of the
Aarhus Compliance Committee or risk humiliation /amdurther legal action. In States
in which Aarhus compliance — or general State dgtiproviding for information and
participation access - is poor, the example of r@karth’s case should be used as a

8 Forest Peoples Programmiattp://www.forestpeoples.org/guiding-principleségrior-and-informed-consent-fpicccessed 20/10/2011
2 Forest Peoples Programme, 2007. Making FPIC — Prir and Informed Consent — Work: Challenges Rrupects for Indigenous
Peoples. Available dittp://www.forestpeoples.org/sites/fpp/files/pubtion/2010/08/fpicsynthesisjun07eng.pdf

%0WRI, 2008. Voice and Choice: Opening the Door wilbnmental Democracy. Available attp://pdf.wri.org/voice_and_choice.pdf
% Considered a commonly held viewpoint to be comsitlas a key question at a Side Event on DeveldpBmrernance at the UNCSD
PrepCom 2 on March 7th, 2011, held by Stakeholderurf, the Access Initiative, the WRI and XIX Art#cl19. See
http://mww.stakeholderforum.org/fileadmin/files/stprepcom2%20side%20event%20flyer.pdf

%2 For examplehttp://www.wri.org/stories/2006/11/hungary-joinsApership-principle-1@Gccessed 20/10/2011
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model for civil society action to improve natiorgdvernance, and of the importance of
States abiding international law. This may reqpaetnership working and funding from

civil society, but the UN and the international eoonity could also encourage, and
where appropriate pressure, States to comply in ful

Environmental courts

Establishing environmental courts and tribunalstte national level may help to
implement and strengthen Principle 10. Access #tickion environmental matters is a
cornerstone of achieving sustainable developmesit Evels of decision-making and the
development of national environmental courts shasgdist civil society with holding
their governments to account on environmental arsfagable development decisions.
In the absence of a broader international Treatylai to Aarhus, the development of
national environmental courts and tribunals canveseas an effective model for
supporting the implementation of the principlesrtkermore, the establishment of an
International Court for the Environment (ICE) coulelp to oversee such processes
internationally, and provide a means for monitoriugd applying consistency across
national-level courts.
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Principle 11

States shall enact effective environmental legisian.
Environmental standards, management objectives and
priorities should reflect the environmental and deelopment
context to which they apply. Standards applied by@anme
countries may be inappropriate and of unwarranted eonomic
and social cost to other countries, in particular éveloping
countries.

Introduction

Principle 11 of the 1992 Rio Declaration calls fime enactment of national and
international legislation that gives effect to piples contained in the Rio Declaration
itself. For example, Principle 11 is thought toegindirect endorsement of the Principle
of preventative action, or the ‘precautionary apgto as set out in Principle 15
Principle 11 is also a more general requiremer8tafes to enact effective environmental
legislation pursuant to their commitments undeeotreas of international |aw

The Meaning of Principle 11

Principle 11 reflects a broader objective of the Reclaration: to ensure the integrity of
the global environment whilst protecting global ecmic developmeﬁt It provides that
legislation should be tailored to the specific @nmental and developmental context to
which it applies and recognises that national awernational environmental obligations
and standards can restrict economic developmentresaolurce exploitation that has
historically been enjoyed by developed countries.

Principle 11 recognises the need to have commonragmental goals, but using

mechanisms that are tailored to the developmentegtsof developed and developing
countries. This extends to timeframes for the imm@etation of legislation and ultimately
places greater urgency on the implementation afettefeness of developed country
actions. The Montreal Protocol, for example, susfdly recognises the differing

capabilities of developing countries and createglbe timeframes for implementing the
Protocol’s provisions in different countries.

Of particular importance to the implementation ahBiple 11, is international trade. The
Rio conference recognized the contribution that @men, equitable and non-

! Principles of International Environmental La&nd ed. By Philippe Sands (Cambridge, Cambridgjedusity Press) 2003 p. 247

2 |bid. at page 249

% “Working towards international agreements whickpeet the interests of all and protect the intggiitthe global environmental and
developmental system” Rio Declaration preamble
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discriminatory multilateral trading system could kedo sustainable developménThe
World Trade Organisation also recognises that statsdapplied by some countries may
hinder trade with other countries and may prevemtlsand medium sized enterprises
from entering the mark%tPrincipIe 11 also emphasises that when Statds teeenact
environmental legislation they should avoid stadddhat tay be inappropriate and of
unwarranted economic and social cost to other coest in particular developing
countrie$.

Implementation

International Context

Since the 1972 United Nations Conference on thar&mment and Development there
has been an expansion in the codification of emvivental law principles in conventions,
decisions of international organisations and natlidegislatior?. A 2001 UNEP report

estimated that over 300 Multilateral Environmemftgreements (‘MEAS’) relating to the

environment have been agreed since the 1972 Coc&reAdditional legislation has

since been developed reflecting existing law oore$fto develop either international or
domestic law by encouraging countries to implenoentain principles and actiohs

Regional and National legislation

There has also been an expansion in the codifitaticenvironmental law principles in
regional and national Iegislati%nFor example Since 1972 the European Union has
adopted some 250 pieces of environmental legisiathiefly concerned with limiting
pollution by introducing minimum standards, notallty waste management, water
pollution and air poIIutiohO. In the EU especially, but also abroad, thereless a move
towards emphasising the importance of Environmeintplact Assessments (EIAs) and
Strategic Environmental Assessments (SEAs) in dgweént and regeneration
proposals. The common principle of both EIA and SEA0 ensure that environmental
assessment is made prior to the approval of pfangrammes and projects likely to have
significant effects on the environment.

In Australia, for example, current legislation reqg EIA is rooted in 1974 guidelines
drafted shortly after the UNCED. In emerging ecoresmnsuch as China, EIA is a

4 See Agenda 21, Chapter 2: “ A. Promoting sustaénaévelopment through trade, Basis for actiontggeaph 2.5]. An open,
equitable, secure, non-discriminatory and predletafultilateral trading system that is consisteithwthe goals of sustainable
development and leads to the optimal distributibglobal production in accordance with comparatigeantage is of benefit to all
trading partners. Moreover, improved market acé@sdeveloping countries' exports in conjunctiothasound macroeconomic and
environmental policies would have a positive enwinental impact and therefore make an importantitriton towards sustainable
development.”

® hitp://www.wto.orglenglish/tratop_e/envir_e/envirg_e.htm

€ Maes, F (2002) Environmental Law Principles, TiNgiture, And The Law Of The Sea: A Challenge Fagiglators, in M. Sheridan
and L. Lavrysen (eds.) Environmental Law PrincipfeRractice, Bruylant, Brussels 2002 p 59

" VanderZwaag, Doelle, Rolson Chao, ENCAPD ProjBetview of multilateral Environemntal Agreements d@ocuments. OECS
Environment and Sustainable Development Unit, @ss8t. Lucia. 2001, p1.

8 Murray, Peter A. Increasing compliance with ingtional environmental law: the challenge for east€aribbean SIDS. OECS
Environment and Sustainable Development Unit, aklel at: http://www.scribd.com/doc/2511519/IncregsCompliance-with-
International-Environmental-Law-the-Challenge-faskern-Caribbean-SIDS

 Maes, F (2002) Environmental Law Principles, Tidature, And The Law Of The Sea: A Challenge Fagiglators, in M. Sheridan
and L. Lavrysen (eds.) Environmental Law PrincipteBractice, Bruylant, Brussels 2002 pp 59

10 http://www.europarl.europa.eu/parliament/expespliiyFtu.do?language=en&id=74&ftuld=FTU_4.10.1.html
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mandatory requirement for all proposed construcpimyjects. The EU has established a
mix of mandatory and discretionary procedures gess environmental impaHsThe
EIA Directive (85/337/EEC,1)2 was introduced in 1985 and in 2001 was expanded to

include assessment of plans and programmes usiﬁgléErhe expansion of the EU
EIA Directive followed the EU signature of the 198@&rhus Convention on access to
environmental information. The amendments ensunat gublic consultation become a
core component of environmental legislation thumfoecing public participation in
decision-makinb“. These are positive developments in regional aatiomal level
environmental legislation and have assisted wittommting transparency and
inclusiveness in environmental decision-making.

Market Mechanisms and Economic Incentives

There has been a complementary focus in more regeats on market-oriented
mechanisms in addition to legislation and regulataes such as EIA and SEAs. Of
particular note are the market based mechanisnmeg@ied by the EU Emissions Trading
System (ETS). Launched in 1995, the ETS works bwtang a cap in carbon emissions,
and allocating tradable permits allocated to irdlial companies or organisations who
can use or trade permits depending on whether #utiral emissions exceed or remain
below their allowance. The ETS now operates in @ntries within the EU, and will
expand in January 2012 to include EU and internatiaviation and in 2013 to include
ammonia and aluminum industries. In broad terms,BRS reflects a change in policy
approach to environmental legislation, shifting gwleom a ‘command-and-control’
focus on discouraging or sanctioning negative emvirental impacts. This is an
encouraging trend for those promoting the develaognoé a ‘green economy’ since it
suggests that at least in the case of Japan, CBeraany and South Africa, there is a
consensus on the need to prioritise policies thltfar the integration of economic and
sustainable development poliéés

Environmental Legislation vs. GDP

Since 1972 an important development in environniegmta economic legislation has
been the increasing focus on policies that ‘decgiughe traditional model of
unsustainable resource depletion, environmentalaganand economic development.
Decoupling occurs when the growth rate of an emwvirental pressure is less than that of
its economic driving force (e.g. GDP) over a gi\pmiodm. It thus has the potential to
protect the ‘right to development’ by ensuring flahty to meet sovereign objectives and
priorities, promoting sustainable development apndepty alleviation, and at the same
time minimising environmental damage. The OECD inasle decoupling a major focus

1 Watson, Michael (November 13-15, 200Bnvironmental Impact Assessment and European Canitynbiaw”. XIV International
Conference "Danube-River of Cooperation"

12 Council Directive 85/337/EEC on the AssessmenhefEffects of Certain Public and Private Projectshe Environmenavailable at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.de2GELEX:31985L0337:EN:HTML)

13 SEA Directive 2001/42/EC available Birective 2001/42/EC of the European Parliamentafriie Council

14 See http://ec.europa.eu/environment/eia/home.htm

15 See the Summary Report, page 40, available at:
http://www.unep.org/resourcepanel/Portals/241028?DécouplingENGSummary.pdf

16 OECD 2002 “Indicators to Measure Decoupling of iEsnmental Pressure from Economic Growkttth://www.oecd.org/
dataoecd/0/52/1933638.pdf
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of its environmental directordte It is at the heart of the UNEP Green Economy
Initiative, and the UNEP has recently publishedep®tt exploring the implementation of
decoupling legislation in Germany, South Africa,fzhand Japailﬁ.

Principle 11 also reflects a concern, particuladsgnongst developing States, that
environmental standards set on one country mighiseaunwarranted social and
economic cost to others by hindering exports. Tieamble to the Marrakesh Agreement
Establishing the World Trade Organization includegct references to the objective of
sustainable development and to the need to pratattpreserve the environment. The
2001 Doha Ministerial declaration reaffirmed theporance of balancing the promotion
of international trade with sustainable developmemtd the protection of the
environment. In paragraph 32(i) of the Declaratithe, WTO’s Committee on Trade and
Environment (CTE) was instructed to give particulaitention to the effect of
environmental measures on market access, espetiaiyation to developing countries,
in particular the least-developed among them, ahdseé situations in which the
elimination or reduction of trade restrictions amfistortions would benefit trade, the
environment and developméntlore recent analysis from the Wishows the number
of proposed environment-related regulations haadgte increased over the past ten
years. The most frequently cited environmental dbjes fall under the category of soil
and water pollution abatement, energy conservabant and forestry conservation,
consumer information, protection of plants or temy from pests or diseases.

Challenges and constraints

Capacity for Implementation

By any measure of diplomatic and legal activitye fleld of International Environmental
Law has experienced remarkable growth since th@ 13NCED. However there remain
significant challenges regarding the discrepanciwéen ratification of international
environmental obligations and actual implementati&mvironmental protection is a
complicated and costly undertaking that must bentaaied, revised and renewed on a
continuing basis. The financial and skills-basegacity to do so is often lacking in
developing countries, coupled with a lack of ingtanal frameworks, political
commitment or longer-term investment. Absent thesgeacities, ecological conservation
cannot succeed no matter how sincerely the govarharel people of a nation may seek
to realise their commitments enshrined in inteoral and national environmental
legislation.

Limitations of Decoupling

The rapid industrialisation and urbanisation of asn@merging economies is a concern
where the adverse environmental impacts are natipaiied or prevented by sustainable
development policies and environmental legislatMhilst countries recognise the need
for decoupling legislation, the fulfilment of Pripte 11 still depends on the effectiveness
of those policies. Furthermore the effectivenesshaise policies should account for
resource consumption externalities, particularkysth being exported to the developing

7 http://www.oecd.org/department/0,3355.en_2649 33718 1 1 1,00.html
8 UNEP 2011, “Decoupling natural resource use anit@mental impacts from economic growth”
1 http://www.wto.org/english/tratop_e/envir_elenvirg_e.htm
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world.

Trade-Environment Conflicts

Despite the aspirations of multilateral agreementh as the Rio Declaration to develop
compatible globe-wide domestic trade and environtalelegislation, there remains
conflict. For example, since 1992 the Dispute 8etdnt Body of the WTO has dealt
with a number of important cases dealing with matle@nvironmental legislation that has
breached international trade laws that preventicéishs to market access. In a 1998
case involving an import ban on shrimp and shrimg@pcts applied by the United States
to protect turtles during trawler fishing operaspthe WTO-Panel conclud&that the
import ban was inconsistent with certain GATT rulékse Panel stressed the importance
of reaching cooperative agreements rather than ticgearestrictive import
conditionalities.

The Way Forward

Making trade work for the environment

‘Effective’ environmental legislation, for the puges of Principle 11, is legislation that
achieves a balance not only with respect to statetl economic development and
environmental impact (as in the case of ‘decoupliegislation), but also a balance
between national and international environmental davelopmental prioritiéi‘\ This
remains a significant challenge to fulfilling Prple 11 at an international legislative
level and calls for compatibility between interoatl trade and environmental
institutions to achieve a coordinated global gosene framework.

Reappraising GDP

The case of China’s Green GDP shows that econoraigth gains are often nullified by
environmental impacts. So long as GDP remains gooitant primary and priority
indicator of a country’s development, progresstiargythening environmental protection
will remain slow. Unless environmental indicatorgva the same weight as economic
ones, the challenge remains.

Enacting effective environmental legislation purguso Principle 11 is as much a

political problem as it is a technical one. Thdilament of Principle 11 also requires the

cooperation of developed countries legislaturess T& of particular relevance to the

enactment of effective international legislationt nnly with respect to the environment,

but in particular international trade. The negadiatof international law in these areas is
often stagnated by political dispute. Finding a w@ayegotiate around sovereign interests
and trade priorities whilst tackling transboundagvironmental crises remains the

greatest hurdle to fulfilling Principle 11.

2 WTO: Report of the Panel on the United StatespohtnProhibition of Certain Shrimp and Shrimp Pragu15 May 1998, 31.M 832
(857)(1998).

21 This balance is reflected in Principle 12 of tHe Reclaration which requires states to ‘coopetatpromote a supportive and open
international economic system’ and that ‘tradeqyoineasures for environmental purposes shouldortitute a means of arbitrary or
unjustifiable discrimination or a disguised restoc on international trade’. A more detailed dssion of international trade and
environmental legislation is covered in the nexpter.
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Principle 12

States should cooperate to promote a supportive armpen
international economic system that would lead to emomic
growth and sustainable development in all countrieto better
address the problem of environmental degradation. flade
policy measures for environmental purposes shouldat
constitute a means of arbitrary or unjustifiable discrimination
or a disguised restriction on international trade.Unilateral
actions to deal with environmental challenges outde the
jurisdiction of the importing country should be avaded.
Environmental measures addressing transboundary oglobal
environmental problems should as far as possible Hmmsed on
international consensus.

Introduction

Principle 12 of the Rio Declaration seeks to ensuseistainable development dimension
in the global economic system. It also highlighte timportance of international
economic law principles for the effective operatadfrthe rules of international trade and
environmental law.

The contact and conflict in the field of trade ati environment was a problem
recognised by States prior to the 1992 Rio Dedtaraparticularly in regard to the
relationship between international free trade rudéesl international environmental
protection laws. For example one of the key issnes1991 dispute between the US and
Mexico (theTuna-Dolphin t case) was whether one country can effectivelyaedther
what its environmental regulations should be byadsipg trading standards on imports.
In this case Mexico argued that import restrictionposed by the US on tuna caught by
Mexican fishing vessels — in a manner alleged &y W$ to be inconsistent with US
dolphin conservation laws — were inconsistent vexisting trade law at the time (in
particular the General Agreement on Tariffs andd€&reor ‘GATT’). The adjudicating
GATT Panel found against the US, concluding thatTGAules did not allow one
country to take trade action for the purpose oémafiting to enforce its own domestic
laws in another country — otherwise known as ‘eferatoriality’. The Panel’s reasoning
was that allowing extraterritoriality would creagevirtually open-ended route for any
country to apply trade restrictions unilaterallyard to do so not just to enforce its own
domestic environmental laws, but to also imposews standards on other countries. In
effect, environmental regulations would be bothrad conflict with the objectives of a

! Available at: http://www.worldtradelaw.net/repdgattpanels/tunadolphinl.pdf
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liberalized international market, and also a batoeeentry into the market (thereby acting
as a hindrance on third world economic development)

A second dispute arose outTiina-Dolphin Icase because the US also banned tuna and
tuna products from Third World countries that intedrtuna from other countries that
did not comply with US standards. This was knowthas una-Dolphin I case of 1992
between the EC and the US. The GATT overturneddfisas well.

The Tuna-Dolphindecisions were an important influence on the ragjoh of Principle
12 of the Rio Declaratidh the move to include Principle 12 was ledMgxico and the
EC, the plaintiffs in thé*una—DoIphincaseé The language of the Principle reflects the
same fears underlying thBuna-Dolphin decisions. Echoing th&una-Dolphin cases,
Principle 12 requires that States should promotepEn international economic system
and should avoidrade policy measures for environmental purposed tonstitute a
disguised restriction on international traddn particular there should be global
environmental standards, reached by consensusy thdgm unilateral measures.

Implementation

Judicial Decisions

Principle 12 is important wherever the unilaterak wf environmental limitations on
trade is found and in this regard the Principle Ib@sn directly referred to and relied on
in international disputes. Prior to the 1992 nemjains in Rio, the GATT acted as a
dispute resolution mechanism for problems regardiage and the environment. The
Tuna-Dolphincases are examples of such use of the GADBEERIO dispute settlement
occursinter alia under a regime that replaced the GATT in 1994: \Werld Trade
Organisation (WTO) dispute settlement mechaRism 1997, India, Malaysia, Pakistan
and Thailand brought a joint complaint against a inaposed by the US on importation
of certain shrimp and shrimp products (ﬂél&rimp-TurtI(g cas@. The protection of sea
turtles was at the heart of the ban and it meaaitithpractice, countries seeking to export
shrimp products to the US had to impose on thsirdimen requirements comparable to
those borne by US shrimpers if they wanted to loifieel. Whilst the Appellate Body of
the WTO did not find the ban itself to be unlawfilley did recognise the discriminatory
manner in which it had been applied to specificntnas. The Appellate concluded that
the US was at fault because of its failure to neg®tmultilaterally before taking
unilateral action. In this case the court spedifycaeferred to Principle 12, stating that its
conclusions were consistent with the requirementosg in Principle 12 of the Rio
Declaration for coordinated and mutually supporteresironmental and trade policies
amongst statés

2 Available at: http://www.worldtradelaw.net/repdgattpanels/tunadolphinil.pdf

% Knox, JH (2004)ludicial Resolutions of Trade/Environment Conflittarvard Environmental Law Review 28:6

4 Kovar, J (19937 Short Guide to the Rio Declaratiofournal of International Environmental Law andid3o119 132

® For more information visitattp://www.wto.org/english/tratop_e/dispu_e/dispintie

® Available at: http://www.wto.org/english/tratopdispu_e/distab_e.htm#r58

" In Paragraph 3.85 the Appellate Body stated thatHat the protection and conservation of highlgmaiory species of sea turtles
demands concerted and cooperative efforts on thiegbghe many countries whose waters are traveisdtie course of recurrent sea
turtle migrations. [The Appellate Body] noted thia¢ need for such efforts have been recogniselaeifVTO itself and in a significant
number of other international instruments and detlans, such as Principle 12 of the Rio Declaration Environment and
Development’” WTO Panel Report in Shrimp-Turtle (2001) WT/D3%8/ Available at: http://www.wto.org/english/
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Other international courts have also addresseddh#ict between national-level policies
intended to ensure environmental protection, atetmational policies intended to secure
international trade Iiberalisatig.nAIthough Principle 12 has not been directly reddrto,
the international judiciary have had to decide ontentious matters in such a way that
indirectly implements the objectives of Principl@. IFor example in the 199Case
Concerning the Gabcikovo-Nagymaros Iﬁamudge Christopher Weeramantry referred
to the problem at the heart of Principle 12, nantlegt while “all peoples have the right
to initiate development projects and enjoy themddés, there is likewise a duty to ensure
that those projects do not significantly damageaheironmentm. He went on to say
that “It is thus the correct formulation of thehligo development that that right does not
exist in the absolute sense, but is relative alwayts tolerance by the environment. The
right to development as thus refined is clearlyt mdrmodern international law. It is
compendiously referred to as sustainable developh]lén

The judicial recognition and interpretation of Riple 12 strengthens and reinforces its
meaning and clarifies its applicability to Staté#shas been said that Principle 12 is
“[unusually,] expressed in aspirational rather thabligatory terms, suggesting a ...

weaker commitment on these economic issues thaglajgd states would have liked to

see®?. But as Judge Weeramantry observed in (Babcikovo-Nagymarosase,

sustainable development “is likely to play a majote in determining important
environmental disputes of the fututd” As it continues to be applied and interpreted in
international law, we may soon see Principle 12deailevated and strengthened beyond
its original soft law status.

The World Trade Organisation

The Tuna-Dolphincases enhanced the significance of the debate tbeerelationship
between international trade and the environmenrdumez they came at the same time that
States were completing the Uruguay Round of trapleeaments under the GATT, which
would ultimately lead to the creation of the WTnhelconcern over ensuring an optimal
balance between trade and environmental law, aha&siged in Principle 12, therefore
directly influenced the drafting of the objectivasthe WTO.

During the 1994 Uruguay Round trade negotiation$larrakesh, ministers adopted a
decision leading to the formation of the Trade &mdironment Committee (CTE) under
the WTO. In their agreement the ministers decided tthe avoidance of protectionist
trade measures, and the adherence to effectiveilateral disciplines to ensure
responsiveness of the multilateral trading systeranvironmental objectives set forth in
Agenda 21 and the Rio Declaration, in particulanétple 12" constituted the terms of

tratop_e/dispu_e/58rw_e.pdf

8 case Concerning the Gabcikovo-Nagymaros Dam (Hynga Slovakia), Judgment, 1.C.J. Reports 1997 ep@gAvailable at:
http://www.icj-cij.org/docket/files/92/7375.pdf

? Ibid.

10 case Concerning the Gabcikovo-Nagymaros Dam (HyngaSlovakia), The Separate Opinion of Vice Rtest Weeramantry, I.C.J.
Reports 1997, p. 92 Available attp://www.icj-cij.org/docket/files/92/7383.pdf

1 bid.

12 Birnie, P and Boyle, Anternational Law and the Environmegnd Edition. Oxford: Oxford University Press 20page 4

3 |bid. 10 at 85
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reference for the operation of the CTE. Principk therefore acts as an operational
guideline for the CTE? whose work programme covers a range of relevanes from
trade and the environment in general, liberalisatamd trade barriers, and taxes; to
individual sectors such as services and intellécip@perty, and relations with
environmental organisations.

The European Union

The European Union is a free trade area and haswits institutions which have the
power to set binding environmental standards oM#snber States. In the past 30 years
the EU has adopted a substantial and diverse raingevironmental measures aimed at
improving quality of life as well as the environmemhese environmental standards are
‘harmonised’ across Member States and enforced Bypmanational authority. Such
harmonisation means that countries wishing to jognEU economic zone must meet the
environment and trading standards required of alemider States. The 2000
Communication from the Commission (which outlinesgmsed decisions and actions by
the Commission) had as its premise “that thereasinmerent contradiction between
economic growth and the maintenance of an acceptatsel of environmental quality.
So measures to integrate environmental and econpolicies should simultaneously
reduce pollution and improve the functioning of ﬁmnomy“.

Multilateral Environmental Agreements (MEAS)

There are examples of MEAs where a balance hasessifttly been struck between
limiting trade and ensuring environmental protectid well known example is the 1989
Montreal Protocol on Substances That Deplete tkrem@i_ayei'6 which requires parties
to control both consumption and production of ozdaepleting substances (ODS). A
variety of trade restrictions on ODS have been eggd, including voluntary industrial
agreements, product labelling requirements, impicgnce requirements (sometimes
incorporating a tradable permit system), excisesaguantitative restrictions on imports
and total or partial import bah's Due to its widespread adoption and implementaition
has been hailed as an example of exceptional gtiemal cooperation, and has been
ratified by 196 statéd

Another example is the 1975 Convention on Inteomati Trade in Endangered Species
of Wild Fauna and Flora, (CITE%Q) a multilateral treaty which aimed to ensure that
international trade in specimens of wild animald atants does not threaten the survival
of wild species, and accords varying degrees deptmn to more than 33,000 species of
animals and plants. For many years CITES has beemgthe conservation agreements
with the largest membership, currently with 175tiedr’.

4 For more information seéttp://www.wto.org/english/tratop_e/envir_e/issufite

!5 Communication from the Commission to the Counei the European Parliament - Bringing our needsresgonsibilities
together Integrating environmental issues with eaain policy /* COM/2000/0576 final */

16 For more information see: http:/ozone.unep.org/

¥ The environmental encyclopedia and directory 268d ed. London : Routledge, page 4

18 http://ozone.unep.org/Ratification_status/

19 Available at: http://www.cites.orgleng/disc/texigp

20 http://www.cites.orgleng/disc/what.shtml
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Challenges and Conflicts

The importance of trade law for Third World devetmnmt makes it a dominant force in
international law. Its effect can be to weakendh®onomy of nations to define unilateral
environmental and social policies. A key concemthe implementation of Principle 12
is that amongst trading nations a competitive athgacan be reached through reducing
environmental and social standards. There is adfisk “race to the bottom” in order to
attract international trade.

Furthermore, by not being able to limit imports dshson environmental standards,
countries have little trade leverage to promoteebetnvironmental practices. Only if a
specific MEA, such as CITES, is in place are impestrictions permissible.

The provision in Principle 12 to rely on multilaaéragreements reached by consensus
burdens countries with the need to invest sigmifigeeriods of time and political capital
into international trade agreements. Bilateral mitateral measures would be far quicker
and potentially better tailored to the specific cams of the Parties involved. Reaching
multilateral agreement by consensus is particuldifficult where issues of trade and
development are involved. Whilst the Rio Declanatitself is a successful example of
agreement by consendbshere have been few subsequent examples of MEis\edl
with the same political agreement — the Climate rigleanegotiations being the most
recent example of political stalemate in negottaam MEA text on an environmentally
urgent matter. The Doha Round of WTO trade nedotiatis another relevant process
which continues to receive significant criticisnt fs lack of progress.

Thus while Principle 12 more or less successfullji@ves the prohibition of unilateral
trade measures, particularly if they are discritonaor result in extra-territoriality, there
remain sufficient hurdles to achieving a coopemtitgreen’ international economy.
Principle 12 has been less successful in ensuhiagthe environmental measures that it
discourages or removes at the unilateral level, etteerwise secured through a
multilateral processBeyond environmental measures, the ongoing int&foa and
implementation of Principle 12 requires a wider adeéeper appreciation of the
compatibility of economic growth and trade with tstiisable development. Other than the
increasing international debate over such subgetdhe green economy and ‘prosperity
without growth’,22 this dilemma continues to pervade debate and agmee over

sustainable development, and poses a clear baoriee success of Principle 12.

The Way Forward

The fulfilment of Principle 12 will be achieved pdpally through the continued judicial
interpretation and application of the Principle pled with agreement, implementation,
coordination and strengthening of current inteoral law. To a large extent these
discussions will overlap with those regarding rafed international environmental

2 bid. p.4
2 For discussion, see UK Sustainable Development miission, 2009. Prosperity Without Growth? Availalse http://www.sd-
commission.org.uk/data/files/publications/prospenitithout_growth_report.pdf

113



governance. For example, a major reform proposalldvde to set up a World
Environmental Organization (WEQO) to counterbalatite World Trade Organization
(WTO) in the manner that national environmental t@cbon agencies balance
departments of finance and commerce. Another appr@ato establish an International
Court for the Environment (ICE) dedicated to theeipretation, application and
enforcement of MEA principles and articles (seeti®acon Principle 19 for further
discussion on ICE).

To address the concerns over the compatibility r@imh and trade with sustainable

development, the way forward on Principle 12 muesttdken in the context of the way

forward on Principle 8. Furthermore, multilaterabeven bilateral - consensus must be
reached in WTO negotiations on issues critical $wstainable consumption and

production, such as trade-related aspects of autelal property rights (TRIPS) and

public procurement (especially for States that haéied the Government Procurement
Agreement (GPA)).

Finally, reference should also be made to the stgyes of Sections on transboundary
environmental governance relating to Principlead8 19.
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Principle 13

States shall develop national law regarding liabity and
compensation for the victims of pollution and other
environmental damage. States shall also cooperatean
expeditious and more determined manner to developufther
international law regarding liability and compensaton for
adverse effects of environmental damage caused bgt@ities
within their jurisdiction or control to areas beyond their
jurisdiction.

Introduction

Since 1992 there have been numerous cases of sewagrenmental damage affecting
individual, transboundary and global territory, hwierious consequences for ecosystem
services and human health. Such situations raisestigns of responsibility for
environmental harm. Specifically, who should pay fioe costs of restoration of the
damaged environment (‘clean-up’) and for compensatid victims; and what should be
acceptable levels and standards for clean-up amgpeoesation.

The purpose of liability is: preventive, in thatitts as an incentive economic instrument
and encourages compliance with environmental ofdtigs; corrective, in that it may
prescribe restoration of the degraded or pollutedrenment; absorptive, in that it seeks
to internalise environmental and other social ca#ts production activity; punitive, in
that it imposes sanctions against wrongful condarett compensatory, in that it can force
polluters to pay for repairs and/or compensatiopesons, states or organisati]ons

Implementation

Numerous multilateral agreements have been dewélapmind the issue of liability and
compensation for environmental damage. They asglpoutlined here:

1. State Liability (Liability of a state under rules of international law):

1982 United Nations Convention on the Law of tfm(SlENCLOSﬁ

(Articles 139 (the Area) and 235) in force sinc& November 1994.

Article 139 states that damage caused by the éitira State Party or international
organisation to carry out its responsibilities unttee Act (preservation of the common
heritage of mankind) shall entail liability.

thttp://books.google.co.uk/books?id=_RAE5|8P6IEC&RA54&Ipg=PA54&dg=principle+13-+rio+declaration&soerl&ots=il FRIrK
XW3&sig=d8Qh7VOVYs0S7wiV4aK2a7tY9ZE&hl=en&ei=qZsxP§VOcO0hAe--13-Cg&sa=X&oi=book_result
&ct=result&resnum=4&ved=0CC8Q6AEWAzgU#v=0nepage&rpiple%2013%20rio%20declaration&f=falpes1

2 Text available at: http://www.un.org/Depts/los/fgention_agreements/texts/unclos/closindx.htm
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2005 Liability Arising from Environmental Emergeegiin the Antarctit

(Annex VI to the Protocol on Environmental Protectio the Antarctic Treaty) - not in

force.

Article 16 of the Protocol provides for the Parttes“elaborate rules and procedures
relating to liability for damage arising from adtigs taking place in the Antarctic Treaty
area and covered by this Protocoknnex VI deals with* environmental emergencies
related to scientific research programmes, tousm all other governmental and non-
governmental activities in the Antarctic Treatyaafer which advance notice is required
under Article VII(5) of the Antarctic Tredaty The operators of such activities will be
required to undertake reasonable preventative memsand to establish contingency
plans for responses to incidents with potential essly impacts on the Antarctic
environment. In case of environmental emergenapsyators will be required to take
prompt and effective response action; if they ddmety will be liable for its cost.

2. Civil liability (Liability of a person under rul es of national law adopted pursuant
to international treaty obligations):

1992 IMO Convention on Civil Liability for Oil Paition Damagé

(replaced the 1969 Convention) in force sinc® Bay 1996.

The Convention was adopted “to ensure that adequat®pensation is available to
persons who suffer oil pollution damage resultirggf maritime casualties involving oil-
carrying ships.”

1999 Basel Protocol on Liability and Compensatiaar Damage Resulting from
Transboundary Movements of Hazardous Wastes and Elfisaosatr’.

Not in force.

The Protocol provides a comprehensive regime fabillty and adequate and prompt
compensation for damage resulting from the transtaty movement of hazardous
wastes and other wastes and their disposal in@udiegal traffic in those wastes.
Liability under the Protocol’s strict liability réme must be covered by insurance, bond
or other financial guarantees. In addition to thigct liability regime, the Protocol
imposes objective fault liability on any personttbaused the damage by non-compliance
with the Convention or by negliger?ce

1993 Council of Europe Lugano Convention on Civdbility for Damage Resulting
from Activities Dangerous to the Environment.

Not in force

The Lugano Convention provides for a strict lialiliegime with respect to dangerous
activities causing environmental and traditionalndgez. The Convention is also aimed
at ensuring adequate compensation for the cosfsesentative measures and damage
resulting from activities dangerous to the envirent) and providing for means of

% Text available at: http://www.ats.ag/documentsii#att249_e.pdf

4 Available at: http://www.imo.org/About/ConventighistOfConventions/Pages/International-Convention@ivil-Liability-for-Oil-
Pollution-Damage-%28CLC%29.aspx

® Available at: http://www.ecolex.org/server2.phpit/docs/TRE/Multilateral/En/TRE001341. pdf

® http://books.google.com/books?id=7_CMjSLO9cUC&mat=frontcover&source=gbs_atb#v=onepage&q&f=fal8s-36

" Convention on Civil Liability for damage resultifpm activities dangerous to the environment. lnega21.V1.1993. Council fo
Europe: European Treaty Series, nr. 150, 32: 1.(14993) (“lugano Convention”)
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prevention and reinstatemgnDamage awards for environmental impairment must
actually be used for reinstatement or restoratibrthe environment. Although the
Convention is not directly bindinggpnce it becomes effectit®Parties will be required

to transpose it to national law, and any other tguis free to adopt a national law
implementing its provisions. The Convention explyci covers cross-border
environmental damage in Art 3(Ja]).

2001 IMO International Convention on Civil Liabilitfor Bunker Oil Pollution
Damagéz.

In force since 21 November 2008.

The Convention provides for international rules anacedures for determining questions
of liability and providing adequate, prompt andeetive compensation in cases of
damage caused by pollution resulting from the esaapdischarge of bunker oil from
ships.

2003 UNECE Protocol on Civil Liability and Competiea for Damage Caused by the

Transboundary Effects of Industrial Accidents oangboundary Watetd

Not in force.

The Protocol provides for a comprehensive regimeifal liability and for adequate and
prompt compensation for damage caused by the wanslary effects of industrial
accidents on transboundary waters.

2010 Protocol to the International Convention orahkility and Compensation for
Damage in Connection with the Carriage of Hazardand Noxious Substances by Sea
of 1996 (HNS Convention).

Replaced the 2002 Protocol. Not in force.

The 2010 HNS Convention covers any damage causeHiN§ in the territory or
territorial sea of a State Party to the Conventibmlso covers pollution damage in the
exclusive economic zone, or equivalent area, otateSParty and damage (other than
pollution damage) caused by HNS carried on boangsstegistered in, or entitled to fly,
the flag of a State Party outside the territorytesritorial sea of any State. The costs of
preventive measures, i.e. measures to prevent pimize damage, are also covered
wherever taken. The registered owner of the shipguastion is strictly liable to pay
compensation following an incident involving HNS.

3. Administrative Liability

2004 EU Directive on Environmental Liability witregard to the prevention and
remedying of environmental damage.

In force since 30 April 2004. Transposition 30 Ag007.

8 Article 1, Lugano Convention

° Bewteen EC Member States, the Convention apptisto the extent that there is no eC rule govermive subject concerned. Article
25, Lugano Convention

1 The convention has been signed by Cyprus, Finignekce, Iceland, Italy, Liechtenstein, Luxemboting, Netherlands and Portugal.
As of DEceber 2000, the Convention was not in f@icee it had not been ratified by at least thigeatory states, of which two are
members of the Council of Europe.

1 http://books.google.com/books?id=7_CM|SLO9cUC&mat=frontcover&source=gbs_atb#v=onepage&q&f=fal@®

12 Available at: http://mww.ecolex.org/server2.phpdtat/docs/TRE/Multilateral/En/TRE001377..txt

13 http://www.ecolex.org/server2.php/libcat/docs/ TRiEHilateral/En/TRE001372. pdf
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The objectives of the Directive include the appgima of the “polluter pays” principle,
and it establishes a common framework for liabiktjth a view to preventing and
remedying damage to animals, plants, natural hab#ad water resources, and damage
affecting the land. The liability scheme appliecéotain specified occupational activities
and to other activities in cases where the operat@t fault or negligent. The public
authorities are also responsible for ensuring tt@toperators responsible take or finance
the necessary preventive or remedial measures #hesss

2010 Nagoya-Kuala Lumpur Supplementary ProtocolLability and Redress to the
Cartagena Protocol on Biosafety.

Not in force.

The Supplementary Protocol provides for internatiamles and procedures on liability
and redress for damage to biodiversity resultingmfrliving modified organisms

(LMOS)14. It was hailed as an important step towards th@eémentation of Principle 13

of the Rio Declaration on liability and compensatfor environmental damadé.

Case Study — BP Deepwater Horizon Explosion, 2010
The 2010 ‘Deepwater Horizon’ explosion and oil lspés declared by President Obama as ‘the
worst environmental disaster in U.S. histoRf.evels of public and institutional anger at the
events and subsequent actions were high and &edity unprecedented media coverage.
Liability was assumed and high levels of compensatind clean-up costs paid out, but the
process and underlying framework for liability aseived strong criticism for the deficiencies
and colrpplications of current liability structurdamages limits, and ineffective regulatory
efforts:

BP announced it would take full responsibility foanaging the oil spill and clean-up,
committing to paying ‘legitimate’ claims for damagdg¢owever, the determination of liability for,
the accident was complicated as BP only owns a €5%e in the oil welt® with stakes and
leasing contracts on various components of the, wiglbperating components and safety
procedures held by various other contractors, fiums oil companies.

The Obama administration created the National Casiom on the BP Deepwater Horizon Oil
Spill and Offshore Drilling to address the spiéiptacing the regulator at the time. Throughout
2010 the Commission issued reports criticisingAtdministration’s handling of the spill and in
2011, the Commission’s final report detailed aesedf proposed reforms, including revamping
the agencies that regulate deepwater driftigarious other reports and investigations have

criticised the over-complicated legal frameworkg &P and the other firms involved for failing

4 https://bch.cbd.int/protocol/cpb_art27_info.shtml

15 http://biodiversity-L.iisd.org/news/four-countrisgn-supplementary-protocol-on-liability-and-reseat-opening-for-
signature/?referrer=linkages-iisdrs

16 National Commission On The BP Deepwater HorizdrSpill & Offshore Drilling, Report To The PresideiDeepwater: The Gulf Oil
Disaster And The Future Of Offshore Driling Vi (@0, available at http://www.oilspillcommission.gov
sites/default/files/documents/DEEPWATER_ReporttBtiesident_FINAL.pdf.

7 For examples, see Viscusi, W.K., and Zeckhausér, B011. Deterring and Compensating Oil SpillaGibphes: The Need for Strict
and Two-Tier Liability. Paper prepared for the Varilt Law Review and Vanderbilt Law and Econonfizegram Conference on the
BP Deepwater Horizon Oil Spill, April 1, 2011. Alable athttp://www.hks.harvard.edu/fs/rzeckhau/Deterrindamapensating.pdf

18 http://www.cedre.fr/en/spill/deepwater_horizon/c@ngation.php

19 viscusi, W.K., and Zeckhauser, R.J., 2011. Detgrand Compensating Oil Spill Catastrophes: ThedNee Strict and Two-Tier
Liability. Paper prepared for the Vanderbilt Lawvi®sv and Vanderbilt Law and Economics Program Camfee on the BP Deepwater
Horizon Oil Spill, April 1, 2011. Available dtttp://www.hks.harvard.edu/fs/rzeckhau/Deterrindamaipensating.pdf
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to take responsibility for the accident; and haa@ommended that stronger safety regulations
might have reduced the likelihood or impact of diceident.

Currently in the US, liability of oil companies faccidentally-generated damages is capped at 75
million dollars. Once this has been reached, vistiopompanies and individuals) can apply to a
reserve fund supported by a tax on oil companieseler the total cost here cannot exceed one
billion dollars. A number of senators believe thisits to be too low and have proposed a bill to
significantly raise them, the former to a signifitdg higher level of 10 billion dollars. Should
such legislation be passed this would significardige future potential levels of compensation.
Furthermore, experts note that had the spill hauh lgenerated by a medium-sized or even large
firm, rather than the giant BP, consequences doaNg been far worse for an inability to pay
compensatiorf°

Compensation and fines paid by BP and the relatecompanies

In June 2010, upon request by the US administraB&hagreed to create a 20 billion dollar
claims fund, the Gulf Coast Claims Facility (GCCWwhich will be established over a number ¢
years. By February 2011, 492,765 compensation slaawa been filed with the GCCF, which hiad
already settled 169,553 claims for a total of 3lioh dollars (on top of 127,000 claims
previously settled by BP itself for a total of 4@@lion dollars). BP had also announced in
October 2010 that it had spent over 11.2 billiofladls on repairing the damages caused by the oil
spill, and around 1.1 billion dollars in compensatio the different States affected by the spill
No claims to the GCCF have been denied to date.

=h

In December 2010, the US Government announcedt tivas suing BP and the other companies
involved in the accident, to establish their cligbility. Between April and November 2010, BF
and the other responsible parties (Transocean, M@teXAndarko) were issued with eight bills
by the US Government for a total of 606.4 milliavildrs to cover the costs of response
operations?

Challenges and Conflicts

Developing law around the concept of liability fenvironmental damage is highly
complex. Despite the array of legislation, as thated above, relatively few claims are
made for environmental injuries because these aaeedifficult to win. This is because
they involve a number of technical hurdles; for rapée, problems of latency periods,
abridged evidence of exposure and probabilistideawie of causatiéi and the fact that
historic environmental malpractice was often coneédén accordance with the effective
legislation at the tinfé. These complexities mean that despite the rangegiflative
tools to deal with compensation for environmenthdge, it can often be very difficult
to attribute or prove causation or liability. Theyisions in legal instruments themselves
are often too vague or contain exemptions thatgresuccessful cases being brought.

2 pid.

2L hitp://www.cedre.fr/en/spill/deepwater_horizon/c@ngation.php

22 hitp://www.cedre.fr/en/spill/deepwater _horizon/c@ngation.php

% American Law Institute. Reporters’ study. EntesprResponsibility for Personal Injury. Volume I:eTinstitutional Framework.
Philadelphia: ALI 1991, p 321

24 http://books.google.com/books?id=7_CMjSLO9cUC&mau=frontcover&source=gbs_atb#v=onepage&q&f=fatse
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The concept and process of assigning liability amopropriate definitions for
environmental, social and economic damage is &aliand significant challenge in
itself; even before appropriate levels of cleanang compensation are set. The extent to
which ecosystem services are degraded, the thaesdtolvhich degradation becomes
unacceptable, and an economic valuation of theip@dods degraded are all major
challenges which experts argue have never beeressitt appropriately. An examination
of the challenges of valuing ecosystem servicesirgiedhalising environmental costs can
be found in the section on Principle 16. These eph@l challenges are made more
difficult by the process of assigning liability ften the complex environmental and
industrial systems and processes underlying a tdisa®r example, make it hard to
assign responsibility; and States face a challengsonfronting “big business” due to
their economic power and a lack of transparen@counting and reporting procedures.

Whilst the modern understanding of State sovergignhot at odds with the prevention
of transboundary harf international law lacks the maturity to be aldesanction States
in violation of their duties as members of a globanmunity: many of the examples of
liability legislation are not in force and have rimeen in force for many years. This
means that in the absence of domestic implemeisigiglation, States or individuals (in
the case of civil and administrative liability reggs) are not bound by the provisions of
the agreement.

A combination of these challenges means that iatemmal law has not fully
encompassed the provisions of Principle 13, anchage States acted in an ‘expeditious
and more determined manner’ to challenge this. Asxample of slow progress, 18
years on from Rio the 2010 Nagoya-Kuala Lumpur $armppntary Protocol on Liability
and Redress to the Cartagena Protocol on Biosafaty praised for being a ‘unique
contribution to Principle 13 implementation’ sindeoffers the ‘first internationally

agreed definition of environmental damaé%’.

The Way Forward

In order to deal with the wide, complex types ofiesnmental harm, civil liability rules
should be clear and sufficiently predictable sot tparties are able to adjust their
behaviour accordingly and the desired results ahiemed in all categories of
case8’.Definitions of harm should take into account thél fextent of potentially
degraded ecosystem services, over the short- amgl term. This must include such
impacts as land use change and availability, hurhealth effects and economic
prejudice, for example, as well as the direct inpaan the climate and immediate
ecosystems and habitats. Consideration must be feaittansboundary and global
impacts, and taken within the context of Princifdl®s 16, 17, 18 and 19, particularly.

The environmental liability and compensation regim&agmented and poorly effective.

% See Oppenheim on International Law (1912: 243Gk4pter Eight p.220: A State, in spite of its terial supremacy, is not allowed to
alter the natural conditions of its own territopythe disadvantage of the natural conditions ofetréory of a neighbouring State.

%6 http://biodiversity-Liisd.org/news/four-countrisggn-supplementary-protocol-on-liability-and-redres-opening-for-signature/?
referrer=linkages-iisdrs

27 http://books.google.com/books?id=7_CMjSLO9cUC&mau=frontcover&source=gbs_atb#v=onepage&q&f=falde

120



An environmental regulatory framework is needed alvhis designed to effectively
coordinate legislation, ensure its entry into foec&l its compliance with provisions of
the global community.

National law could be enabled to allow for trangfaary access to justice and public
interest litigation in environmental cases, and dpening of national courts for use by
foreign plaintiffs seeking redress against corporat The US courts’ use of the Alien
Tort Claims Acf®is an example of such a process.

While an effective liability and compensation regins called for by Principle 13, it is
important to recognise that preventative measuresnzore important than punitive.
Whilst Principle 13 encourages States to focus wmghing environmental crimes, the
prevention of such crimes must be paramount. Agsiggreater, clearer liability for
potential environmental (and wider) damage shoatda a deterrent, but this needs to be
reinforced by strong, clear regulation at the matldevel, backed up by international
law. As discussed in the section on Principle 18, laternational Court for the
Environment (ICE) could assess, apply and enfaedslity in an independent, universal
manner.

%28 U.S.C.S. $1350
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Principle 14

States should effectively cooperate to discourage prevent the
relocation and transfer to other States of any actities and
substances that cause severe environmental degraubat or are
found to be harmful to human health.

Introduction

The objective of Principle 14 is to prevent the gumg of hazardous substances and the
relocation of hazardous operations in- and to dgief (though potentially developed)
nations. The Principle was re-emphasised in paphge2 of the Plan of Implementation
approved at the World Summit on Sustainable Devety (Johannesburg Summit) in
2002, which stressed the urgency of developingasuable production and consumption
patterns that will “prevent and minimize waste amaiximize reuse, recycling and use of
environmentally friendly alternative materials.”

Incentives such as reduced labour- and operatioosis, and weaker regulation or
enforcement, encourage the relocation of induspiiatiuction to the developing world
and encourage — or even permit — activities whiegrade the environment and harm
human health. This includes the exporting of wdstg. chemical and electrical) for
disposal, and the dumping of hazardous substange®duction activities.

Implementation

Multilateral agreements
Several multilateral agreements exist to regulai@ @rohibit the transfer of hazardous
substances and activities, with the examples bélewnost pertinent.

The Basel Convention

The Basel Convention on the Control of Transbounddiovements of Hazardous
Wastes and Their Disposal (the Basel Convenﬁds)a self-explanatory international
treaty with a specific focus on preventing the $fan of hazardous waste from developed
to less developed countries (LDCs). The Convengntered into force in May 1992,
currently has 172 signatory Parties, and is thet masiprehensive global environmental
agreement on hazardous and other Wgslm;tably, the US signed but is yet to ratify the
Convention.

The Convention’s Annex lll classifies hazardous teagnder explosive, flammable,
toxic, or corrosive categories. Waste will alsd talder the scope of the Convention if it

! Available at http://www.basel.int/text/documentsh
2 |EEP, 2010. Final Report — Supporting the Thenfiiategy on Waste Prevention and Recycling. Aklathttp://www.ieep.eu/
assets/771/Final_Report_final 25_Oct.pdf
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is defined or considered as hazardous under the d¢athe exporting- or importing State,
or of those affected by its transit.

Echoing the objective of Principle 14, the Baseh@mtion requires States to take “all
practicable steps to ensure that hazardous wastether wastes are managed in a
manner which will protect human health and the mmment against the adverse effects
which may result from such wast8s't also imposes an obligation on States to manage
their own production of hazardous substances “ieranronmentally sound manner” and
ensure that such substances are “not under anyntstances...transferred to the States
of import or transit.* Stringent requirements are also prescribed foceptonsent and
tracking movement of wastes across national bougglafrticle 4 paragraphs 1(a) and
(b) state that Parties to the Basel Conventionagserthe right to prohibit the import of
hazardous wastes; and Article 4, paragraph 1(lo) stltes that Parties shall prohibit the
export of hazardous wastes to Parties which hasailgited such import.

The Convention continues to be updated, for exanmpB904 when, in cooperation with

the International Labour Organisation and the hd&onal Maritime Organisation

(IMO), the Parties affirmed that dismantling shigsd dumping their hazardous and
harmful components would constitute an illegal pcacunder the Convention.

Bamako Convention on the Ban of the Import Into Afica and the Control of
Transboundary Movement and Management of Hazardou$Vastes Within Africa

‘The Bamako Convention’ was negotiated by the Oiggtion of African Unity (now the
African Union) in 1991, and came into force in 1988vas considered necessary due to
the failure of the Basel Convention to preventitiegal entry of hazardous substances
into Africa, following a number of cases. Partie23- African nations -agree to enact
legislation identifying and categorising hazardouastes not already listed in the
Convention (Art. 3); enforce bans on imports andhding of hazardous wastes at sea
and internal waters (Art. 4); establish monitorimgd regulatory authorities on
transboundary movement of hazardous wastes (Arts5,5/, 8 and 9); and share

information and ideas (Art. 1§).

The POPs Convention

The Stockholm Convention on Persistent Organicukanits(POPs)entered into force in
2004 to protect human health and the environmemh fchemicals that persist in the
environment for long periods; become widely disitdd geographically; accumulate in
human and wildlife body tisstfeand have adverse effects on human health or the
environment. The preamble to the Convention re¢h#s‘pertinent provisions of the Rio
Declaration”, and is of particular relevance toneiple 14 as huge stockpiles of
pesticides containing POPs exist in developing treas1such as Africa, having been
dumped by multinational corporations (MNdsThe Convention contributes towards the

® Article 8

“ Article 10

® http://www.ecolex.org/ecolex/ledge/view/Record DisRil=TRE-001104&index=treaties

€ Available at http://chm.pops.int/Convention/ContvenT ext/tabid/2232/language/en-GB/Default.aspx

" The Food and Agriculture Organization (FAO) of teited Nations (UN) compiled an inventory of oleselstockpiles for 45 countries
in Africa. The stockpiles estimated to exist iniédrwas totalled at 20,000 tonnes, but more sttekgiave since been declared. This
includes heavily contaminated soil and empty andarninated pesticide containers, so the curreat stdnds at nearly 50,000 tonnes
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implementation of Principle 14 by seeking to eliat® or restrict production and use of
POPs and mandating that stockpiles be managedigpasdd of in a safe, efficient, and
environmentally sound manner.

EU Regulation as a global model?

A number of experts and commentators consider thatEU has an international
influence on hazardous waste management policypaactice, and in some instances
report the direct ‘copying’ of EU legislation orpescts of it into developing nation
Iegislation%3

Not without its own problems, hazardous waste enEtJ-27 (plus Croatia, Norway and
Switzerland) increased by 15% between 1997 and ;2€€orted illegal shipments
increased between 2001 and 2005, equivalent to 06f2%tified waste; and in 2003, two
thirds %f illegal shipments were related to hazasdor problematic waste mainly within
the EU:

In general, the EU takes a supply-side approagkdacing the production of hazardous
waste, and placing the burden of disposal respiitgibn producers. Examples of EU
Directives reported to have had positive effectsnaste prevention and health include
the:

- Waste Electrical and Electronic Equipment (WEEEEDiive;

- Restriction of Hazardous Substances (RoHS) Diregtiv

- End of Life Vehicles (ELV) Directive; and

- Eco-design Directive.

For example, research suggests that restrictionsagardous substances in the WEEE
and ELV Directives have reduced health risks, &ad the ROHS Directive has helped to
prevent up to 89,800 tonnes of lead, 4,300 tonfieadmium, 537 tonnes of hexavalent
chromium and 22 tonnes of mercury from enteringWeEE waste strear?. However,
research also suggests that the WEEE, ELV and Esigb Directives are leading to
improvements in recycling and re-use but not negégsprevention, so more work is
required?1

Increasingly, the EU’s supply-side legislation agmseto be taken as a model or
inspiration for legislation in wider nations, faxample:

China’s 2009 Regulation for the Administration bétDiscovery and Disposal of WEEE

and is likely to increase much above this totalesehsubstances are produced and exported by theodtlpowerful multinational
chemical companies who dominate 90% of the worldketanamely American Cyanamid, BASF, Bayer, Cil&g, DowElanco,
DuPont, Monsanto, Rhéne-Poulenc, Sandoz, ZenedaAgreVO.(see FAO. 1999c. ‘Inventory of obsoleteyvanted and/or banned
pesticides. Prevention and disposal of obsoletaian@nted pesticide stocks in Africa and the Nesst E)

8 IEEP, 2010. Final Report — Supporting the Thenfiiategy on Waste Prevention and Recycling. Ailat
http://www.ieep.eu/assets/771/Final_Report_final Q&.pdf

° EEA, 2009,Waste without borders in the EU? Transhbary shipments of waste; and IEEP, 2010. FinpbRe- Supporting the
Thematic Strategy on Waste Prevention and Recycling

0 BJO IS et al, Analysis of the key contributionsrésource efficiency, Draft Final Repdttp://www.eusmr.eu/reseff/index.phpIEEP,
2010 gupra)

M |EEP, 2010. Final Report — Supporting the Thenfiiategy on Waste Prevention and Recycling. Abklat
http://www.ieep.eu/assets/771/Final_Report_final Q&.pdf
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products created a state-managed fund for the lregirecovery/safe disposal of WEEE.

Manufacturers and importers of WEEE must contridotéhe fund, and manufacturers

are called on to design their products to fac#iteuse/recycling. China also has its own
RoHS legislation, which obliges producers to IabBEE products that include hazardous
substances. Given the timing and the approach#sso€Chinese legislation, experts have
assumed that the EU WEEE/RoHS Directives playegttaio role in its desidﬁ

India recently presented a draft for a new law oBBE (formerly covered under general
hazardous waste law) aiming for all Indian recgler be registered and authorized by
law to ensure safe operations. The draft also sotbexr reduction of the use of hazardous
substances, reportedly with similar scope to EU \EE®HHS (e.g. it includes EU
categories 8 and 9 on medical devices and mongaind control instruments; although
further clarity is required), and manufacturers angorters will need to provide detailed
written documentation on complian%:eé.

The US is generally considered to fall behind ott@untries’ standards on hazardous
waste, favouring market approaches over regulatton.example, there is currently no
federal electronics recycling program or law, alio as of October 2009 there were
laws in 19 states, with rules pending in a furthér* The majority of states that have
enacted legislation have used the producer-redpititysmodel, similar to the framework
established by the EU WEEE DirectiVZ:® A recent proposal, introduced in the House
of Representatives in June 2011, has been the dRedpe Electronic Recycling
Act''’ . The Act would create a new category of restrictgttronic waste and prevent
US companies from exporting and dumping dangerdestrecal waste in developing
countries.

NGO pressure, public awareness and corporate action

Public education is important to promoting consunagareness and incentivising
sustainable consumption and production and sufti@nveaste management. Public and
NGO pressure can also increase accountability em$parency of corporations’ waste
management, and corporate investment in innovatiothe production and recycling of
hazardous substances can in itself provide econ@ui@ntages for companies and
States. For example:

Pressure campaigns have forced companies to cliagigdabits on hazardous waste —
the 2011 Greenpeace ‘Detox’ campaign, which pui®iti the discharge of toxic
substances into river basins surrounding Chinestorias for sportswear production,
resulted in the commitments of major global spoe@mbrands to remove all hazardous

chemicals from their entire supply chains and pobdite-cycles (e.g. Nike by 202{‘)3

12 |pid.

13 Directive Decoder, 2010, Draft Indian WEEE (RoHB®)posals, in IEEP, 2016uprg

14 Greenemeier, L., 2009, U.S. lags behind world witipatchwork approach to curbing E-Waste, in 1@ifie American

®|EEP , 2010. Final Report — Supporting the Thecr@tiategy on Waste Prevention and Recycling. Al at
http://mww.ieep.eu/assets/771/Final_Report final Q&.pdf

16 sustainability: Science, Practice & Policy, “Protdstewardship in the United States: the changiigyplandscape and the role of
business”, 4(2), 29-35.

7 Available at http://www.gpo.gov/fdsys/pkg/BILLS-21r2284ih/pdf/BILLS-112hr2284ih.pdf

18 http://www.greenpeace.org.uk/blog/toxics/nike-adidime-detox-worlds-water-20110713
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In 2010 the Bulgarian company Nadin Jse created j@6® by opening a specialist
facility for recycling old electric appliances arduipment, the largest and most modern
of its kind in Eastern Europ@.

Challenges and Conflicts

Despite such abundant international and regiorgslition, the dumping of hazardous
substances in developing States persists, incluthirmggh industrial and manufacturing
processes; and in the exporting and disposal ofewas

By their very nature, illegal hazardous waste sl@pts are difficult to track reliably, and
data is severely lacking. Furthermore, anecdotaleexe suggests that hazardous waste
and activities, notably WEEE and ship dismantliage often processed in developing
nations under conditions that are both environnigntansound and hazardous to
workers?® Box 1 lists some examples to highlight the varietyctivities and locations

in which such challenges take place.

Box 1: Examples of poor, or illegal, waste disposal
In 2002, ten years on from the Rio Declarationyarrwater sample from the Lianjian river near
a Chinese “recycling village” revealed lead leva0 times higher than WHO Drinking Water
Guidelines’! with lead levels in sediment samples 212 timeférighan that which would be
treated as hazardous waste had it been dredgedhesRhine in the Netherlanés.

In 2004 70% of electronic waste collected at reéogclnits in New Delhi (India) were exported
or dumped by developed countrfés.

In 2006 high levels of toxic wastewaster were dutnipeand around Abidjan, Ivory Coast by the
Probo Koalaship, chartered by an international oil tradethia Netherlands. The incident was
responsible for 8 deaths, with over 85,000 locsildents seeking medical attentidn.

In 2008 it was estimated that approximately 80%ilettronic waste directed to recycling in the
US is not recycled in the US but sent by contastép to countries such as Chifialhe US is
not bound by the Basel Convention as it is yettdy the agreement.

19 http:/AMww.novinite.com/view_news.php?id=117588

2 |EEP, 2010. Final Report — Supporting the ThemaBirategy on Waste Prevention and Recycling. Abkilaat
http://www.ieep.eu/assets/771/Final_Report_final Q&.pdf

2L http://docs.google.com/viewer?a=v&g=cache:Z-oxngaJ:www.grid.unep.ch/product/publication/downl@ad/ ewaste.en.pdf-+
violation+of+basel+convention&hl=en&gl=uk&pid=bl&sid=ADGEESj92zmgNTmru68qSflz_K8N83VYo08jZv2KWjHIF48mbMal
XTcUFS2a1j50P_gnh0YGx_EFyPOfQheNj4sW7i3P_vz7NzFRAIBTMrOmVyWOXEWbaU-J_-Z7g9p8nBvgMIlo&sig=
AHIEtbR5_Jsf5fpahmepV4ZAZhRAG5F9WwW

2ZBAN, SVTC (2002): Exporting Harm. The High-Techa$hing of Asia.

2 Toxics Link (2004): Is India becoming dumping gndufor British e-waste? (http://www.toxicslink.ongédiapr-
view.php?pressrelnum=5)

2 http://docs.google.com/viewer?a=v&g=cache:v6833ZIMJ:chat.carleton.ca/~jjohnst4/BUSI%25204601/ trata%28Final%2520
Paper%29.doc+violation+of+basel+convention&hl=ern&di&pid=bl&srcid=ADGEESIAfSUDGh2kE7cKO1la-IKFbKCM4B6mmtqg
WZNQLYY9VWABRJIYReOZJIx544qvjtVHC2YDP1DWWKxcWOfbIBEX@M5702XZ8V9IZviQftKpZ1W2w1Cplrt0s52eyIRB3mEO
CD8gl9&sig=AHIEtbSgkK1bJI-hFPBFOve_uJej_VAijQ

% Slade, Giles (2006). "Made To Break: Technology @hsolescence in America". Harvard University ®res
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In late-2010 the UK Environment Agency sent elepeaple and four companies, in an organised
ring, to court to face charges of illegal exportetdctrical waste to developing nations. Charges
are faced under the Transfrontier Shipment of WRstgulations 2007, and the European Waste
Shipment Regulations 20066.

Despite legislative action such as the UK Environt@gency example above, significant
challenges are faced in enforcing current legistatparticularly in developing nations.
Developed nations’ monitoring and enforcement gidiation over illegal shipments is
clearly lacking; as is developing nations’ of itaports. The international community
could do more to prevent the shipment of hazardeaste, its processing in developing
nations, and the practices of polluting MNCs in @eping nations. Existing legislation
seems sufficient in quantity and coverage, bubisre@inforced by action.

The GATT/WTO framework is designed to work alongsidultilateral agreements and
international legislation, and it allows countriegestrict imports if they pose a danger to
human, animal or plant health. Implicitly, this cemns dangers posed to the importing
country and should in theory allow a developingradopto ban the import of hazardous
substances. However, such bans are often poorbraad, imports may be disguised, or
the economic and political advantages to developiagons of importing waste is
considered to outweigh health and environmentasicenations.

The GATT/WTO also places restrictions on the impafrigoods produced by slave or
prison labour, but does not extend this principbe goods produced in hazardous
environmental conditions.

Box 2: EU waste shipment inspections
The EU is noted above as a positive model for widirnational policy and practice. However,
even positive, developed regions still face sigaffit challenges in legislative enforcement, as
shown by weaknesses in the EU’s inspection regonaéste shipment exports.

The EU Waste Shipment Regulation presents manyleciggs for the Member States and

implementation in some cases is poor, resultinflggal waste creating health and environmental
problems in areas such as West Africa and Chind0@9 report by the Institute for Europegn

Environmental Policy notes that in most Member &&tat number of authorities (environmental

inspectorates, Customs, police, etc.) are invoivethspections at national, regional and logal

level, which creates cooperation barriers. Furtloeemthe capacity of inspectorates respongible
for the Regulation varies, with a number indicatthgt capacity is well below requirements.

Processes for inspection vary by location, and sstmoev poor levels of activity/,

The Way Forward

26 http://www.environment-agency.gov.uk/news/1248§3x@page=8&month=11&year=2010
2" |EEP, 2009. Study on Inspection Requirements fasté/Shipments. Available fattp://www.ieep.eu/assets/754/
Inspection_Requirements for Waste Shipment Reguolatif
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Strengthening and enforcing existing internationalaw

The international environmental law framework isusated with legislation. There is
little need to introduce further black letter lawlowever, existing law must be
strengthened and enforced. A starting point shda@ldo ensure that all Parties to the
existing Conventions ratify their provisions. Asnajor example, the US must implement
domestic legislation in order to ratify the Basedn@ention. The EU, as an apparent
standard bearer in this field, should continue twoerage enforcement measures
undertaken by Member States.

Due to the particular deficiency in shipping datal aifficulties in enforcing import-
export rules, better application and enforcementawaf should be focused in this area.
The results of a recent consultation on the futdnhe EU’s Waste Shipment Regulation
could be used to inform this deb&teOne suggested approach is to develop a method of
making a clear distinction between new and secamatigoods, which would assist in
facilitating the control and monitoring of volumesillegal shipment&.9

Strengthening and enforcing national-level law
The development of national law, coupled with sgroenforcement and ambitious
standards in developed countries, is also key p@menting Principle 14.

Empowering developing countries

It will be crucial to empower and build local capgcin developing countries,
particularly in Africa, to strengthen their impdegislation and enforcement, above all.
New laws and Conventions are not required, butetigtates must be able to prevent the
import of illegal hazardous waste should it arrf@m developed nations. Principle 14
was introduced by the African nations at the Riofecence, and they were the primary
barrier to developed nation attempts to weakenptogisions of the Basel Convention.
Multilateral discussions must ensure the contineegpowerment and leadership of
Africa.

Although the EU has provided and influenced exampliegood practice, experts have
expressed concerns that the EU has limited potefitimny) to influence economic

cycles, but that it could attempt to influence depeng nation policy in other ways, such
as promoting voluntary producer schemes, or banoértain materials from going to

landfill (whilst taking the complexity of materidlows and end-markets into account).
Some experts also feel that standards or practieegsloped internationally at the UN
level, rather than by the EU, may be a more effeatiriver=°

%2011 consultation on the EU’s Waste Shipment Retignl — sedittp:/ec.europa.eu/environment/consultations/wasiigment.htm

2 |EEP, 2010. Final Report — Supporting the Them@tiategy on Waste Prevention and Recycling. Altlathttp://www.ieep.eu/
assets/771/Final_Report_final_25 Oct.pdf

%0 |EEP, 2010. Final Report — Supporting the Them@tiategy on Waste Prevention and Recycling. Atlathttp://www.ieep.eu/
assets/771/Final_Report_final 25_Oct.pdf
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Principle 15

In order to protect the environment, the precautiorary
approach shall be widely applied by States accordito their
capabilities. Where there are threats of serious airreversible
damage, lack of full scientific certainty shall notbe used as a
reason for postponing cost-effective measures to g@vent
environmental degradation.

Introduction

Principle 15, or “the Precautionary Principle”, Hasen included in almost all recent
treaties and policy documents relating to the mtaia and preservation of the

environment, and it is widely accepted that ‘the PrecautionBrinciple has become
intrinsic to international environmental polic%/’.

The Precautionary Principle is well incorporatedJiN discourse, as well as national and
local policies relating to environmental protectiand sustainable development. It is
intended to be a key component of environmentailsa®emaking practice at all levels.
The approach found its way into international dsstons and statute books in the mid
1980s, somewhat later than the ‘preventative amrpavhich has been apparent in
environmental treaties since the 1930he principle can also be seen to have existed in
domestic law prior to the Rio conference, for exbmp Germany where the principle of
Vorsorgeprinzipencouraged policy makers to take a precautionagroagh when
enacting legislation relating to clean Airnother German proposal, to the 1987
International North Sea Ministerial Conference, rexognise such an approach or
principle, is now often regarded as the introductad the concept to the international

stage’

Crucially, the principle places the burden of prami decision makers such that
responsibility falls on the decision-maker to shitvat a decision will not result in harm
to the environment. Prior to this the approach been for those objecting to a decision

! Ibid.

2D Freestone and E. Hey eds. (1996§ Precautionary Principle and international l&@hapter 1 pp3-15 see:
http://books.google.fr/books?hl=fr&lr=&id=s-lvzHOIM C&oi=fnd&pg=PA3&dg=implementation+of+the+Rio+Dexhtion
+Principles&ots=vT90j50a7 C&sig=AspJWtaZs|6ColPOD DN 3qOU#v=0nepage&q=implementation%200f%20the%2%Ri®
Declaration%20Principles&f=false

¥sands, P (2003) “General Principles and RuRiriciples of International Environmental La®econd Edition, Cambridge, p. 267
see:http://books.google.co.uk/books?id=2N5gR1UYT3YC&PER67&Ipg=PA267&dg=A0SIS+and+precautionary+priciple
source=bl&ots=IEhVZhWAAE&sig=5V3-9dswjXHIxZmHUTwY LeP--A&hl=en&ei=IFPuTcKWA03tObHYpZllI&sa=X&0oi=
book_result&ct=result&resnum=1&sqi=2&ved=0CB8Q6AEA#A/=0nepage&g&f=false

4 See reference to the 1974 Act in The World Comimnissf ethics and scientific technology COMEST (8pThe Precautionary
Principle, UNESCO publication p. 9, availablettp://unesdoc.unesco.org/images/0013/001395/139p@8

® See for instance (as cited in the Freestone @xtitl Ethlers 'The History of International Nor#aSConferences' David Freestone
and Ton Ulstra (eds.The North Sea: Perspective on Regional and Enviemtat Co-operatior{1990) pp. 3-14; Lothar Gundling.
“The Status in International Law of the Precautigrrinciple in Action”, Freestone and Ulstthid., pp. 23-30, p.24;

129



to show how damage would be caused by the actwvifyrocess in question. This marks
a significant shift in the public policy approaah énvironmental decision-making and
has paved the way for the development of understgrehd qualifying the reasons for
environmental protection.

Implementation

Conventions and Instruments

One of the first international treaties to referpoecautionary measures’ is the Vienna
Convention for the Protection of the Ozone Layél86)6. This was soon followed by

the Montreal Protocol (1987) where State Partiqdieiy agree to ‘protect the ozone

layer by taking precautionary measures to contoplitably total global emissions of

substances that deplete7it.’

Other prominent examples of the Precautionary Ri@an international law include the
UNFCCC, the CBD, the UN Conference on straddlirgd fstocks and high migratory
fish stocks, the Maastricht Treaty on European bnibe Ministerial Declaration on the
Protection of the Black Sea (Black Sea Declaratithig Convention on the Protection of
the Marine Environment of the Baltic Sea Area (BaBea Convention), the Convention
on the Protection and Use of Transboundary Watesesuand International Lakes, the
Convention for the Protection of the Marine Envirent of the North-East Atlantic
(OSPAR), the Convention on the Ban of Import intdriga and the Control of
Transboundary Movement and Management of HazardMastes within Africa
(Bamako Convention%.

Stemming directly from the UNCED in 1992, both 8BD and the UNFCCC directly
refer to or echo the language of Principle 15:

- The CBD Preamble staté$Vhere there is a threat of significant reductionloss of
biological diversity, lack of full scientific ceinitsty should not be a reason for postponing
measures to avoid or minimize such a threat.”

- The UNFCCC, at Aicle 3(3) provides that{t]he parties should take precautionary
measures to anticipate, prevent or minimize theseawf climate change and mitigate its
adverse affects. Where there are threats of seravusreversible damage, lack of full
scientific research shall not be used as a reaswrpbstponing such measures, taking
into account the policies and measures to deal wltimate change should be cost
effective so as to ensure global benefits at thesb possible cost...”

More recently, the 200Cartagena Protocol on Biosafetydirectly applies Principle 15
by affirming:

5Preamble of the Vienna Convention for the Protectibthe Ozone Layer, available:
http://ozone.unep.org/pdfs/viennaconvention2002.pdf

" Preamble

8 For a full list of those Conventions and Agreersemhich refer to the Precautionary Principle se@r&estone and E. Hey eds.
(1996)The Precautionary Principle and international |&@@hapter 1 p 3, sebttp://books.google.fr/books?hl=fr&lr=&id=slvz
HCI7UMC&oi=fnd&pg=PA3&dg=implementation+of+the+Ri®eclaration+Principles&ots=vT90j50a7 C&sig=AspJWtEL0IPO
DTODcCW3qOU#v=onepage&g=implementation%200f%20theRid%20Declaration%20Principles&f=false
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“In accordance with the precautionary approach caned in Principle 15 of the Rio
Declaration on Environment and Development, theecije of this Protocol is to
contribute to ensuring an adequate level of protecin the field of the safe transfer,

handling and use of living modified organismsg..."

Regional and National Implementation

Box 1: Examples of implementation of the precautioary principle from developing world
regions

Examples from Latin America'®

- In Ecuador, the precautionary principle is incogted in law on the conservation and
sustainable development of the Galapagos Islanelg EHspecial para la Provincia de Galapagos
(2002)), as well as proposed legislation on invagilen species.

- In Argentina, precaution is incorporated as a pplecof general environmental law (Ley
General del ambiente Ley Nacional), as guidan¢ba@pplication and interpretation of the
law.

- In 2001 Peru developed a National Strategy fordgjimlal Diversity and supporting
regulations for implementing the Forest and Wikllifaw (also of 2001), incorporating the
precautionary principle as a guiding principle.

- In Costa Rica, the precautionary principle is ipavated into the 1998 biodiversity law
(Ley de Biodiversidad, Article 11(2)), and has beglied on in a case relating to sea turtle
conservation in the Constitutional Coltirt.

Examples from Asia
- The Pakistan Supreme Court has recognised andcugiteeprecautionary principle, viewing
it as an integral component of sustainable devetopf

- The Supreme Court of India has held that the prtewzary principle ‘is a norm of
customary international and national laW’.

- Malaysia’'s National Biodiversity Policy (1998) makexplicit reference to the CBD and
other principles however there is no explicit refeze to the precautionary principle.

Examples from Africa
- Mozambigue has environmental legislation (199 Ajregethat ‘environmental management
activities should be undertaken so as to avoidfgignt or irreversible negative environmental
impacts, independently of the existence of scientértainty concerning the occurrence of
these impacts’ (Article 4Y. Mozambique also has a law on forest and wildlifévities (1999)
that also adopts “prevention and prudence” meastires

® Objective of the 2000 Biosafety Protocol, settp://www.cbd.int/doc/legal/cartagena-protocolgeti.

9The following examples are extracted and summafised Cooney, R, 2004. The Precautionary PrindipBiodiversity Conservation
and Natural Resource Management:An issues paperpédicy-makers, researchers and practitioners. IUGWailable at
http://data.iucn.org/dbtw-wpd/edocs/PGC-002.pdf

" Res. 01250-99 Sala Constitucional De La Corte @nprDe Justicia, Costa Rica

12 Ms. Shehla Zia and others v. Wapda Supreme Co@rakistan(1992)

B Vellore Citizens Welfare Forum v. Union Of Indl®96);M.C. Mehta v. Union of Indi&1996);Narmada Bachao Andolan v.
Union of India(1999)

4| ei No. 20/97

15| ei No. 10/199
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- Cameroon has general environmental law (1996)iticatporates the precautionary
principle as a guiding principle for managementhef environment and natural resourtes.

- South Africa’s National Environmental Management f&©998) provides that sustainable
development includes the consideration theér alia, “a risk averse and cautious approach is
applied, which takes into account the limits ofreat knowledge about the consequences of
decisions and actions” (Article 4(a)(vii).

Case law

Box 1 provides a number of examples to illustradey iPrinciple 15 — or specifically the
precautionary principle - has been incorporated imarious national laws and
agreements. They offer a demonstration of the itapoe that States place on the
precautionary approach and serve as a useful bpsis which the principle can expand
and develop into other areas of international i@tat and national processes. One such
mechanism of invoking the principle is through 8¢abringing cases in international fora
for it to be applied, or otherwise, in judgememtsamples of which, follow.

International Tribunal for the Law of the Sea

This international Tribunal was presented with amgats from Australia and New
Zealand requesting that the Tribunal ordérat the Parties act consistently with the
precautionary principle in fishing for Southern Bfin Tuna pending a final settlement of
the dispute]'7 In the Order that was handed down, the Tribunaladed that parties
should‘act with prudence and caution to ensure that ¢i¥ecconservation measures are
taken to prevent serious harm to the stock of swatbluefin tuna

The World Trade Organisation (WTO) Appellate Body

The WTO Appellate Body was established in 1995¢artappeals in disputes brought by
WTO Members, and has heard the Principle arguesialm disputes. Disputes such as
these are a critical factor in the implementatiériPonciple 15 for they serve to define
the extent and relevance of ‘precaution’, and dienccriticised for failing to uphold the
principle adequatelyzor example:

In the Beef Hormones Casthe European Commission argued that it was jesitifn
refusing to import beef produced in the United &aind Canada that contained artificial
hormones, relying on the precautionary principleduse (it argued) the effects on
human health of such hormones were uncertain. ppatithis argument the EC stated
that the precautionary principle was ‘a generatamary rule of international law or at
least a general principle of law.” In response, theted States denied that the principle
was not one of ‘customary international law’, bather an ‘approach’ that was flexible
in its application according to conteXt. The Appellate Body agreed with the US,

18 Loi No. 96-12 portant loi-cadre relative & la gmstde I'environnement (1996)

7 Southern Bluefin Tuna cases (1999) heard in tregriational Tribunal for the Law of the Sea, setetailed analysis in Phillippe
SandsPrinciple of International Environmental Law
http://books.google.co.uk/books?id=2N5gR1UYT3YC&PER67&Ipg=PA267&dq=A0SIS+and+precautionary+pricéeurce=b
1&ots=IEhVZhWdJAE&sig=5V3-9dswjXHIxZmHUTwYLdcP--
Aé&hl=en&ei=IFPUTcKWA03tObHYpZll&sa=X&oi=book_resufict=result&resnum=1&sqi=2&ved=0CB8QEAEWAA#v=0nepage
&g&f=false

18 southern Blue Fin Tuna, Order of the Tribunal ageaph 77

% sands, P (2003) “Principle and Rules establisBimmdardsPrinciples of International Environmental Layw. 277
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although it recognised that the subject of the Wegj the Principle in international law
was a matter of continuous debate.

The US, subsequently joined by Canada and Argentiraught a dispute against the
European Union’s regulatory regime for agricultutabtechnology, arguing that it
violated WTO rule€’ The EU argued that under the UN’s Cartagena Pobton
Biosafety its regime followed the precautionarynpiple with respect to genetically
engineered (GE) crops. The Appellate Body held thawtwithstanding the fact that at
the time over 130 States were signatories to ttigehProtocol, including the EU - since
the US was not a signatory the EU could not relyao®rotocol-based defence.” This
outcome was widely criticised by many interest gotor not paying due attention to the
precautionary principlé?

National Courts

Sri Lanka

In 2001 Sri Lanka implemented an outright ban on &&ps, however in the face of
threats to impose restrictions on Sri Lankan teaoirts from the US, the ban was lifted.
In similar fashion to the example above, the US ¢@#inued to threaten WTO action
against those countries over GE crop policies catthg that the precautionary principle
in relation to the uncertainty surrounding genedigineering does not have strong
application when involved in trade dispu?és.

Indian Supreme Court

In the Supreme Court of India a case was broughteming pollution caused by
tanneries. Among other measures, the court ordiusdan authority be established by
the Government under the Environment Protection #ctdeal with such cases of
pollution. The caséyellore Citizens’ Welfare Forum. Union of India(1996), gave the
Supreme Court the opportunity to discuss the ptewaary principle, which it did by
stating that the Honourable Judges were ‘of the/vibat the principle is ‘an essential
feature of sustainable development’ and elaboratedthis point by offering three

essential components of the principle in the candéxunicipal law?

() Environmental measures - by the State Govemnaed the statutory authorities -
must anticipate, prevent and attack the causeswvafommental degradation.

2 Nag, B and Chakraborty, D (2008JTO Ruling on the EU-US Biotech Products Disput&eiew of Issugdsian Biotechnology
and Development Review, Vol. 9, No 2, pp 123 — 1&Mlished by the Research and Information SysfemBeveloping Countries,
see:http://iift.academia.edu/BiswajitNag/Papers/250¥8%0_Ruling_on_the_EU-

US_Biotech_Products Dispute_ A Review_of Issues

2 |nstitute for Agriculture and Trade Policy (20@iptech Ruling threatents Precautionary ApproaBhess Statement, see:
http://www.iatp.org/iatp/press.cfm?refid=89798

2 |bid. http://iift.academia.edu/BiswajitNag/Papers/250¥840_Ruling_on_the_EU-

US_Biotech_Products Dispute_ A Review_of Issues

Z Greenpeace briefing sdtp://archive.greenpeace.org/earthsummit/docstlammmary.pdf

2 Vellore Citizens’ Welfare Forum Union of India(1996) in the Supreme Court of India, Available:
http://www.ielrc.org/content/e9607.pdf

133



(i) Where there are threats of serious and im&tée damage, lack of scientific certainty
should not be used as a reason for postponing mesasa prevent environmental
degradation.

(i) The “Onus of proof is on the actor or the diper/industrialist to show that his
action is environmentally benign.”

More recent developments in the courts have futkerented the principle in Indian law
and in theNarmadacase the court explained thatWhen there is a state of uncertainty
due to the lack of data or material about the ekte@ndamage or pollution likely to be

caused, then, in order to maintain the ecology be¢a the burden of proof that said
balance will be maintained must necessarily behenindustry or the unit which is likely

to cause pollutiori.

Case study — civil society and the precautionary pnciple

The Wingspread Conference

In 1998 a conference convened academics, sciemdigigers and policy makers to define the
Precautionary Principle in relation to public heaihd environmental issu&sThis conference
sought to not only establish an agreed definitibthe Principle, but also to raise awareness of
the inadequacies of environmental and other paglittiat did not reflect the principle. The
conference reiterated the need to shift policy mglaway from the traditional ‘clean up and
control’ towards a more proactive approach to pnémg damage occurring, taking due
precaution even in the face of scientific uncettaifurthermore, the conference recognised that
the policies of the time (and arguably the sameuis today), such as cost benefit analyses and
risk assessments ‘gave the benefit of the doulitidse new technologies and products which
could later prove to be environmentally harmful alaghaging, stating*

“We believe existing environmental regulations atider decisions, particularly those based gn
risk assessment, have failed to protect adequatatyan health and the environment - the larger
system of which humans are but a part.”

Continuing:

“Therefore, it is necessary to implement the Préiganary Principle: When an activity raises
threats of harm to human health or the environmprgcautionary measures should be taken
even if some cause and effect relationships aréutigtestablished scientifically. In this context
the proponent of an activity, rather than the pajpéihould bear the burden of proof.”

Challenges and conflicts

‘The overriding challenge for the international coomity lies in how to attain truly

precautionary environmental policigg’,including developing and enhancing clear
multilateral, regional and national approaches adl \as specific instruments and
measures which will foster precautionary policﬁgsignificant contention still surrounds

% Wingspread Conference Beranuary 1998) sewtp://imwww.sehn.org/wing.html

% science and Environmental Health Network writeofithe Wingspread Conference (1998), sen://www.sehn.org/wing.html
7 bid. p. 4

2 |bid.
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the definition and interpretation of the principlend its lack of guidance on
implementation, hampering its effectiveness atrthigonal levef? It is often unclear to
States and wider actof®w much precaution should be taken, and ewdy or when
precaution should be taken. Furthermore, by stdtiagthe precautionary approach shall
be widely applied by Stateaccording to their capabilitiesthe wording of Principle 15
opens further, significant ambiguity over the extém which States are obliged to
undertake the approach. Such wording can potentiallow States to evade
responsibility by claiming a lack of capability, at best may provide further reason for
dispute. The precautionary approach relies on tbpgment of the activity proving that
harm will not occur® which in itself implies a level of trust that attion to prevent
harm has been undertaken and has also been aatdonte reporting the proof.

Debate over the impetus, necessity and extent efptiecautionary principle is often
framed in terms of ‘regulating risR* The result of such risk analysis can determine the
different approaches that States take to applyiegtinciple. The WTO examples above
highlight the different ways in which Europe ane tbnited States address the principle
such that, broadly, ‘Europe accepts the PrecautyoRainciple and the United States
does not3? However, interpretation is never so clear cuthas and a clear challenge
exists to attain universal understanding of thegpie, let alone application. There is no
universal, accepted interpretation of the pringipled it is still criticised for a lack of
coherent guidelines for implementation. Such uadety opens the door to ambiguity
which can lead to differing — and often weak - @aghes to adoption and
implementatioria.3

The debate has also been dominated by developentrgovoices, although many
developing countries have raised concerns oveptimeiple, including the potential for
its application to hinder their development agenatagccess to marketd It is important
for widespread international implementation of fineciple to give developing countries
a strong voice in related debate, especially becaas the IUCN has reported,
“Precaution raises significant equity issues indbiersity conservation and NRM. The
livelihood and socio-economic impacts of the piheican be negative, particularly for
those dependent on utilisation of biological resesrto support livelihoods®

The precautionary principle adds another layerh® dilemma of favouring economic
development over the environment — if certainty esfvironmental damage is not
provided, the risk that countries take in not pimgua given development activity can
justifiably be considered even greater than whes iTherefore, the question of fairness
in requiring a country to take that risk is maderewnore difficult. This is not to provide

29 The Precautionary Principle and Environmental Gmeace(2003), seehttp://www.pprinciple.net/publications/ppsummarny.pd
%0 sands, P (2003) “General Principle and Rules78. 2
%1 Sunstein, C.S (2005) “Precautions and Paralysisis of Fear: Beyond the Precautionary Principglambridge University Press,
p. 13, seehttp://books.google.co.uk/books?hl=en&Ir=&id=GF5ibgc8C&oi=fnd&pg=PR11&dg=0pposition+to+the
;rzprecautionary+principle&ots:IDrn4nIxT7&siq:Mdeé*u;TydoqfoSBsP96b96vw#v:onepaqe&q&f:false

Ibid.
% |bid. p. 14
34 http://www.pprinciple.net/publications/ppsumman p
% Cooney, R (2004The Precautionary Principle in Biodiversity Consatien and Natural Resource ManagemédbICN Policy and
Global Change Series No. 2, p. ix, setp://www.pprinciple.net/publications/Precautioyfarincipleissuespaper.pdf
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an excuse for relinquishing responsibility overgangtion, but it presents a significant
challenge to countries’ faith in the process.

Finally, whilst it has been noted that at the ntatiéiral level the Precautionary Principle
is prevalent in biodiversity agreements and thoskating to the marine and fish
environment, there is very little development oé tprinciple in forestry and timber
policy and agreemenf’?.

It may also be noted that the precautionary priectpnds to reflect a very different
approach from the recent trend towards valuing ipulpbods and ecosystem services.
The latter approach aims to extend cost-benefilyaisai.e. to determine if the benefits
and costs to the environment of a given developnoamt be ‘valued’ for direct
comparison with the economic benefits of the dgwslent. By contrast, the
precautionary principle is based on risks consittera. If economic valuation methods
are to be brought to the fore in environmental slearmaking, the precautionary
principle must remain an integral approach to emghat the ‘priceless’ values of the
environment are not lost.

The Way Forward

Critics of the current application of the precan#ioy approach suggest that it needs to be
refined if its motivations and goals are to be issal. The philosophical and ethical
debate surrounding decisions to act in a precaatyormanner can be considered
incongruous with an international negotiating ardérat relies on scientific arguments to
inform decision-making. A shift in emphasis is regqd for States to commit to a
decision or agreement when the science is uncertdgwever, in developing the
Principle further there are a number of approadhas suggest that the ethical debate
should be brought to the forefront of decision-mgkiregarding the precautionary
principle, and that decision-makers and politidders should pay attention to such
debates when determining progress on activitie$ thay require a precautionary

approaclt’

Improving the effectiveness of the Principle walquire a careful balancing of political
and values-based approaches to decisions betwaeexdmple, conserving biodiversity
and pursuing economic growth.

Developing a coherent interpretation

It will be necessary to develop a definitive, umgsad interpretation of the principle and
perhaps even guidelines for implementation so 8tates can adopt the approach in a
coherent, accountable manner. There is a growirdy lwd jurisprudence, developed
through case law and academic thinking around thidwhowever this continues to be

% Cooney, R (2004The Precautionary Principle in Biodiversity Consatien and Natural Resource ManagemédbICN Policy and
Global Change Series No. 2, p. ix, degp://www.pprinciple.net/publications/PrecautioyRarincipleissuespaper.pdf

%7 See for example thEhe Precautionary Principle in Practice Handboskg:http://www.mindfully.org/Precaution/Precaution-In-
Action-Handbook.htm
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fragmented. A streamlined and internationally reusgd approach would significantly
benefit the interpretation of Principle 15.

Future agreements on the precautionary principtellshalso remove the ambiguity of
States’ ‘capabilities’, and in cases where develgmations clearly lack capability, or
face development dilemmas which pose questions qoitye (as discussed above),
developed nations and the international communitpukl accept a burden of
responsibility to assist in their undertakings.
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Principle 16

National authorities should endeavour to promote tk
internalization of environmental costs and the usef economic
Instruments, taking into account the approach thathe polluter
should, in principle, bear the cost of pollution, vith due regard
to the public interest and without distorting international trade
and investment.

Introduction

The situation where production of goods and dejivefr services is based on a one-
directional linear model that follows the “cradle grave” pattern inevitably results in
polluting activity. The creation of ‘waste’ and pglon is something that Principle 16 is
seeking to tackle through offering both a prevewtameasure (internalization of costs)
and a process or framework to address negativeeqaeaces (polluter pays). The
“polluter pays” principle embedded in Principle g®vides a general rule for attributing
the costs of pollution or the costs of measuresrajto reduce pollution.

The notion of internalisation of environmental costas already “mainstream” by the
time of the Rio Summit, following on from the deésin the 1970s and 1980s relating to
marketversuscommand and contrbldeas about environmental policies.

Even though the issue of the internalization ofiemmental costs in price systems faced
by producers and consumers and broader questidaiingeto the links between the

environment and the global economy have been disdu®r a long time, they have been
increasingly discussed and institutionalised sih®682. The recognition that failure to

account for the ‘market value’ of the environmewt only contributes to destroying

natural ecosystems but also has strong distribaltiomplications has also progressed. In
2005 the Millennium Ecosystem Assessment (MA) dsdethat, ‘as a rule, poor people
are made not just worse off, but disproportionateiyrse off when ecosystems are
degraded?

Status of Implementation
Economic instruments
UN-led activity and Conventions

Many MEAs recommend or stipulate the use of econamstruments, and UN bodies
and secretariats are increasingly undertaking resea this area. Examples include:

! See for instance James A Swaney (June 1992) “Mslasus Command and Control environmental polidieslournal of Economic
IssuesVolume XXVI, No. 2,
2 MEA, Living Beyond Our Means
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» The REDD & REDD+ (Reducing Emissions from Deforéstaand Degradation)
Programmes compensate landowners and indigenous maoities for
maintaining and replanting forested land

 The CBD'’s Article 11 urges member states to usa@tic instruments to meet
the Convention’s goals and includes a work programmincentive measures

* The Convention on International Trade in Endang&pecies of Wild Flora and
Fauna (CITES) has adopted an Economic Incentives Taade Policy with
economic incentives for conservation

« The RAMSAR Convention has adopted a decision tooerage the use of
economic incentive measures for the sustainableiusetlands.

The use of economic instruments to (partially) rinédize environmental costs in
production and consumption systems has increaggufisantly since Rio in 1992,
building on instruments that had been put in placgionally in the early 1990s.
Instruments discussed and implemented include fy@ésed instruments such as emission
charges, user fees and product charges; finams&biments such as green funds, loans,
bonds and deposit refund schemes; fiscal instrusramnth as taxes, tariffs, subsidies and
research and development; marketable permits aathsjuand measures to improve the
market for goods and services such as eco-labgeltetghgs and standards. For some
goods or “bads” such as greenhouse gases emisdemtisated markets have been set up.
OECD and the European Environmental AssociationA)Bkiost a database of national,
regional and international instruments, within whibey use the following categori%s:

* Environmentally Related Taxes, Fees and Charges

* Tradable permits systems

* Deposit-Refund Systems

» Environmentally Motivated Subsidies

* Voluntary Approaches.

Specific examples of popular instruments followovel

Environmental taxes

In the immediate run up to UNCED the ScandinaviaateS for example introduced
carbon taxes as a means of internalising the odstee pollution from carbon emissions.
Finland was the first country to institute suchirsahcial mechanism soon followed by
Swederi" Great Britain introduced a climate change Ievflﬁ)ﬁ)f and Australia recently

succeeded in legislating on carbon taxes, althaugthwithout significant opposition

shown in both the lower and upper houSes.

% The OECD-EEA database is available hetp://www2.0ecd.org/ecoinst/queries/index.htm

4 See the Carbon Tax Centre for more information e introduction of carbon taxes in Finland and emth
http://mww.carbontax.org/progress/where-carboraiet/

® |bid. for information on Great Britain

® BBC (12 October 201M4ustralia parliament passes divisive carbon, tee: http:/iww.bbc.co.uk/news/world-asia-paclfi269033
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Case Study — Vietham environmental tax laws
In 2010 Vietnam passed its first law on environraétaxation, and expects to implement it as|of
1 January 2012. The law introduces new taxes ooligascoal, plastic bags, pesticides and other
products, and is expected to generate between BB#illion to US$ 3 billion. Studies have
found that while the burden of the tax, appliedananiily to fossil fuels, could cause some
efficiency and competitiveness losses, the budgeatral use of increased tax revenues to rais
spending on anti-poverty programmes can offset miote losses of poor households.

4

Tradable permit systems

The largest markets for environmental goods andices are ‘cap and trade’ emissions
markets® Initial systems for petrol and power plant emissicsucceeded in making
reductions more acceptable to industry, and redueimissions faster than previously
prescribed regulation, at lower cOst.

Both as part of commitments to the Kyoto protocotl andependent of the process,
nations and regions have implemented their owracaptrade systems. These include the
EU’s GHG Emissions Trading Scheme (EU ETS); the I$@unth Wales Greenhouse Gas
Reduction Scheme in Australia and a new systenodotted in Japan. Other cap and
trade systems exist for pollutants other than GH@&sgexample the NOx Budget Trading
Program encompassing 20 states of the East cotst 0fS.

The Clean Development Mechanism (CDM), developattuthe Kyoto Protocol, was
the first global market for environmental serviessablished by multilateral agreement.

Payments for Ecosystem Services

Payment for Environmental (or Ecosystem) ServicB&€S) programmes provide
incentive payments to landowners or developersafbively managing an ecosystem or
for beneficial activities such as reforestationf@rnot performing certain activities (e.g.
‘slash and burn’ agriculture). There has been adstencrease in the number of PES
schemes, particularly in Latin America and A¥laln 2010 39 fully operational
biodiversity markets have been created, with and?bein development stage. Together
they protected 86,000 hectares with an annual marke of 1.8 to 2.9 billiort*

" Vietnam case study information frdmttp://www.unctad.org/en/docs/unep_unctad_un-oletispdf
z http://daccess-dds-ny.un.org/doc/UNDOC/GEN/NO8/8THDF/N0831267.pdf?OpenElement

Ibid.
1 ‘Markets and payments for environmental servicas'[ED website accessed attp:/www.iied.org/sustainable-markets/key-
issues/environmental-economics/markets-and-payri@nenvironmental-servicesdPorras et al. 2008. ‘All that glitters: A revieof
payments for watershed services in developing gesrit Natural Resource IssueNo. 11. (London: International Institute for
Environment and Development,2008).
1 Becca Madsen, Nathaniel Carroll, and Kelly Moorarils, State of Biodiversity Markets Report:
Offset and Compensation Programs Worldwide. (Wagbm Ecosystem Marketplace, 2010) accessed at:/Nvtipv.
ecosystemmarketplace.com/documents/acrobat/sbdrpagd 59
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Case Study — Costa Rica PES

Costa Rica’s Payments for Environmental Servicesse, ‘Projecto Pago por Servicios
Ambientales’ is run by the government and trandiensls to farmers entering into formal, 5-year
contracts. To fulfil their contracts, individualrfaers undertake reforestation, forest preservatjon,
or agroforestry activities.

In return for the additional income to farmers, pinegramme helps to implement - from the
ground level up - Costa Rica’s Forest Law, Envirental Law, and Biodiversity Law. Direct
and indirect positive effects are noted, includsagoon off setting, improved community

environmental education in areas such as wastegearent, and household income increases.

Other global institutional activity

The World Bank has undertaken work on economiaunsénts relating to groundwater
management, wind power and waste management.résgonsible for 10 global and

national-level carbon funds; the ‘Partnership foarkkt Readiness’, which builds

capacity in the use of economic instruments for GH@uction; invests in 11 PES

projects on national and regional levids;and is currently working on ‘green

accounting’, providing resources for two key indora: wealth estimates and adjusted
net saving%.3 It has recently launched a Global Partnershipyitaalth Accounting and

the Valuation of Ecosystem Services (WAVElé)rhe World Resources Institute asserts
that ‘the evidence has never been stronger thaegmg the environment is not only
compatible with the World Bank’s development objees, but is in fact essential to

achieving them*®

The Global Environmental Facility (GEF) has invesie a number of PES programmes
in collaboration with UN organisations, the Worldarik, the International Fund for

Agricultural Development, and with the Inter-AmencDevelopment Bank on the ‘Earth
Fund'. The Earth Fund is currently setting up fivads across Latin America that will be

used to fund a PES approach to watershed managamebiodiversity conservatiofi.

Polluter pays principle
It is often noted that over the last 40 years peivadustry and business that has engaged
in activities that create pollution and degrade éhgironment have ‘privatised the gains

12 Alternative Approaches to Pollution Control anda¥te Management: Regulatory and Economic Instrighéviorld Bank website
accessed athttp://water.worldbank.org/water/publications/alt@ive-approaches-pollution-control-and-waste-manemnt-regulatory-
and-economic:i‘Economic Instruments for Groundwater Managemeusing Incentives to Improve Sustainabiliorld Bank website
accessed at http://water.worldbank.org/water/publications/ecmiminstruments-groundwater-management-using-iigesimprove-
sustainability ‘Carbon FinanceiVorld Bank websitaccessed dittp://wbcarbonfinance.org/Router.cfm?Page=Funds&lb=24670
¥Green Accounting’, World Bank website, accessed at http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/
ENVIRONMENT/EXTEELO0,,contentMDK:20487830~menuPK8I7I7 69~pagePK:148956~piPK:216618~theSitePK:40803@160

1 Global Partnership for Wealth Accounting and ¥aluation of Ecosystem Services (WAVESYorld Bank websiteaccessed at
http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/ENRONMENT/0,,contentMDK:22811907~pagePK:210058~pPKI062~
theSitePK:244381,00.htimVorld Bank, Environmental Valuation and Greerting National Accounts

Challenges and Initial Practical Steps, (Washingidre International Bank for Reconstruction and &epment, 2010) accessed at
http://siteresources.worldbank.org/EXTEEI/Resouf@eseningNationalAccountsDec19.pdf

15 http://pdf.wri.org/sustaining_environment_wb.pdf

18y Chen, Inter-American Development Bank, IDB-GEBgram Highlights and vision, powerpoint preseritethe Fourth Assembly of
the GEF 24 May 2010 accessedvaiw.thegef.org/gef/sites/thegef.org/files/documAbB-PPP.pptx
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and socialised the losses or burderisThe polluter pays principle seeks to reduce the
burden on the tax payer of cleaning up polluticet thas created in the wake of activities
that delivered profit to companies and sharehold®yscreating a financial mechanism
that reflects the costs goods and services pramuydine polluter pays principle ought to
incentivise activities that do not create pollutioNNhen the cost benefit analyses of
activities are undertaken, without the mechanismternalise the costs of environmental
degradation and damage caused by pollution as agelhe costs of cleaning up the
pollution, it is more economically viable to pursaieourse that is polluting.

Polluter pays and waste management
There is a plethora of legislation relating to theposal and management of waste. The
EU continues to issue Directives on Waste mattedstaese are transposed directly into

legislation by Member Statég.

There is substantial difference between the appr@aopted by the EU and those of
other countries and regions. The former has purtuedoute of adopting the “cradle to
grave” approach, manifested through e.g. the WEEEttive, which restricts the use of
hazardous substances in electrical and electraugpment (Directive 2002/95/E&:q)
and the RoHS (restriction in the use of hazardcm.rstancesip Other countries have
elected to pursue the approach of ‘scrapping wastel developing global scrap
markets

The different approaches offer different interptietas of Principle 16, which do not
necessarily complement one another very well. Bstriction of use of hazardous waste
and other substances related to electronic equipaiers to reduce the amount of waste
created by providing manufacturers with string imteges to internalize the costs of waste
in their production systems. The alternative apgnohas been to develop market
approaches to ‘deal with the waste’ once it hasil@educed, which does not support
the implementation of the principle that ‘the pédiu should bear the costs of the
pollution.” Under the global scrappage scheme armuh snarkets the costs of the waste
remain externalised and so the clean-up of theenv@stlone by market mechanisms
rather then by the polluter itself.

Challenges

Internalising environmental costs in practice

Although much activity and progress has been aekieimce 1992, the debate over the
use of economic instruments to conserve and enfemaeeonmental services, and how to
value public goods, is still relatively contentious

¥ For instance, see the importance of stakeholdggament in the process in conference such ahfid/www.stakeholderforum.org/
sflindex.php/news/331-felix-vid-statement

18 see for example some of the many EU Directivesateatransposed into UK national legislation agiohiaistered via the Environment
Agency (EA) and Environment Departments: http://wanvironment-agency.gov.uk/business/topics/wadtaitteaspx

®For more information ont eh EU WEEE see: http#iempa.eu/environment/waste/weee/index_en.htm

20 For more information on the RoHS see: http://wwsvdov.uk/nmo/enforcement

2L Global scrap markets deal and trade in scrap snetal other reusable forms of ‘waste’see: http:iwvorldscrap.com/
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Whilst waste management frameworks have been apfai@arying degrees of success,
they still mostly operate under a paradigm thau$es on cleaning up rather than not
creating pollution in the first place.

Internalisation of environmental and social codtaimsustainable activities can help to
remove or reduce complex policy negotiation, regmteand enforcement processes from
environmental manageme%%t. However, the true economic and social benefits of
environmental services are generally not valuedexXigting markets, and incentives to
protect the environment through such means aren oiftsufficient. For example,
developing nation landowners are taken to have ktonomic incentive to protect their
forest or wetland ecosyster?%and there are many contentions surrounding landrée
and land rights, Free Prior and Informed ConseRICl, and the role local communities
actually play in these methods of natural resomaeagemerﬁ‘.‘

While PES programmes are likely to increase compéawith environmental laws, they
may also inadvertently create perverse incentivesduding rewarding bad actors. The
parties that are most likely to be rewarded areptréies that are more likely to take part
in harmful activities, rather than those alreadpdiecting sound environmental practice.
Furthermore, if policies are location-specific, uistties are able to move their bad
practices elsewhef@.

In the wider sense, GDP as the prevailing globasuee of development does not truly
account for the natural environment and its ecesystervices. Costs of environmental
damage are not truly internalised and the depleaifaratural capital stocks can be treated
as incomé® As a rule, poor people are made disproportionatetyse off when
ecosystems are degraoegd.

There are many difficult issues in the design obneenic instruments. Considerable

debate is raised over appropriate tax bases amtk)ehe treatment of traded goods, the
possible role of complementary policies (such asaech, development, and deployment
policies), treatment of forestry and other non-ggeemissions, the balance between
carbon and other taxes in the government’s budgetof new revenues, and whether the
distributional effects should affect policy design.

More generally, policy makers need to understarel glos and cons of using fiscal
instruments over regulatory approaches, cap-amtiystems, or project-by-project
funding.

2 http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N08/BTHDF/N0831267.pdf?0penElement
3 |bid.

2 hitp://daccess-dds-ny.un.org/doc/UNDOC/GEN/NO8/BTAEDF/N0831267.pdf?0penElement
2 http://inece.org/conference/8/proceedings/36_Tedkgadf

26 http://www.beyond-gdp.eu/download/bgdp-ve-hpi.pdf

27 http://www.wri.org/publication/sustaining-environmieworld-bank
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Challenges to the polluter pays approach
The Clean Development Mechanism (C[gﬁ/laind the Reducing Emissions from forest

Deforestation and Degradation (REﬁI?))programme are two examples where the
polluter pays approach has been challenged. Bdthufeder the UN Framework
Convention on Climate Change. The CDM was estaddisito provide market
mechanisms that allowed one State to invest inrpromes or initiatives that reduce
carbon emissions (a form of pollution) globally ippying someone else to not pollute.’
However, under this framework the paying entitysidl engaging in activities that do
cause pollution, and Principle 16 is somewhat péede A similar case can be made for
the REDD approach, whereby one party is paying haroto not exploit a resource
(forest) in order to maintain carbon sinks whichl veibsorb carbon pollution from
elsewhere. However, as with CDM, the payer is netrng up its own (carbon)
pollution.

Other barriers

Human Resources

To select, design and implement an economic ingrimequires a significant level of
human resources. Technicians, economists, audfiaes)cial and scientific specialists
are necessary to determine baselines, gather iafmmfor monitoring, analyse and
make adjustments to policies. In-country experiragom with an economic instrument is
not uncommon, often requiring significant desigrd golicy adjustment%? but many
countries lack the resources necessary to implemigattive instruments due to low
levels of education attainment, lack of investmienscientific research and university
educatiort:

Institutional capacity

Monitoring and enforcement are key to the succdsmany economic instruments,
making strong administration, free from corruptia:mgcessar;e}.2 A competent policy-
making apparatus and, for some instruments, aifuming tax system is also necessary.
Some economic instruments may require the creatiorew institutions such as habitat
banks or trading infrastructure. Markets requirglear definition of property rights and

2 gee the UNFCCC CDM website for more informatictp:#fcdm.unfccc.int/

29 For more information on REDD under the UNFCCC sétg://unfcce.int/methods_science/redd/items/4834..

% Jessica Coria and Thomas Sterner, Tradable Pémidtsveloping Countries Evidence from Air Pollutim Santiago, Chile,
Resources for the Future Discussion PajiEcember 2008, page 27; A. Denny Ellerman, "TheHgtission Trading Scheme: A
Prototype Global System?" Discussion Paper 08-@2y&td Project on International Climate AgreemeBedfer Center for Science
and International Affairs, Harvard Kennedy Schoab#st 2008 accessed at
http://belfercenter.ksg.harvard.edu/publication8®4u_emission_trading_scheme.hpage 7

31 Working Group on economic instruments for envirental policy,Draft Synthesis Report on the Constraints to the afsEconomic
Instruments, and Ways to Overcome Th@mesented at meeting of

the WG, 31 January- 1 February 2002), Page 132nd 2

32 United Nations Environment Programniée use of economic instruments in environmentidypddpportunities and challenges
(Nairobi: UNEP, 2004), page 14; M.N. Murtfpesigning economic instruments and participatorgtitations for environmental
management in IndjgKathmandu: South Asian Network for Developmerd &nvironmental Economics, 2010), page 10
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strong legislation that will support contract megkﬁ:f Many countries do not have a
strong, functioning legal system and are unabkenforce sanctiorfé,

Information and Scientific Knowledge

Before implementing an economic instrument it teMio gather information on variables
that will be monitored. For example, emission levat an installation, air pollution
levels, level of fish stocks, or state of a habitaformation is also required on the
economic conditions and the effects a particulatriment will have® and a strong
scientific understanding of the ecosystem is neddednonitoring and ensuring targets
are being met® This information is often lacking and not easilgcessible, creating
design difficulties’’ A research and academic community is an impoffactor that is
underdeveloped in many countries.

Political Support

Governments are unlikely to implement economicruraeents if they feel that they will
lose political support. Businesses are often unwgly and strongly against any attempt
to internalise environmental costs. Other econamstruments, such as water user fees
or energy taxes, may have social justice implicetias low income families are more

severely affectetf.

The Way Forward

In the discussion on how to accelerate progresarisvsustainable development, the
suitability of economic instruments should be ac@althread. If support for such
instruments is to be maintained and pursed, sganfi improvements in baseline
research, capacity building, implementation and itoang are all required. National and
regional state participation will remains centi@lthis debate, but non-state actors must
be better engaged and accommodated>%oo.

Political Support and funding
It is necessary to increase public awareness ofr@miental issues and involve
communities in discussions surrounding the intréidac of a particular economic

33 Working Group on economic instruments for envirental policy,Draft synthesis report on the constraints to the akeconomic
instruments, and ways to overcome thgresented at meeting of
the WG, 31 January- 1 February 2002), Page 26
% Klas Sander and Matthew CranfoRinancing environmental services in developing toes (Washington: World Bank, 2010), p. 57
% Working Group on economic instruments for envirental policy,Draft synthesis report on the constraints to the afeconomic
instruments, and ways to overcome th@resented at meeting of the WG, 31 Januarybiuigey 2002), Page 9
% Ina Porras, Maryanne Grieg-Gran, and Nanete NeMeshat glitters: A review of payments for watezghservices in developing
countries, Natural Resource Issues No. (Lbndon: International Institute for Environmeard Development, 2008) page 33; United
Nations Environment Programméhe use of economic instruments in environmentidypdOpportunities and challengeg¢Nairobi:
UNEP, 2004), page 14
%7 M.N. Murty, Designing economic instruments and participatorstitations for environmental management in Indigéathmandu:
South Asian Network for Development and Environrakficonomics, 2010), page 4; A. Denny Ellerman,e"BU emission trading
scheme: a prototype global systenb®cussion Paper 08-Q2Harvard Project on International Climate AgreetaeBelfer Center for
Science and International Affairs, Harvard Kennedy School August 2008 accessed at
http://belfercenter.ksg.harvard.edu/publication88éu_emission_trading_scheme.hpage 7
% OECD, The political economy of environmentallyatetl taxes, (Paris: OECD, 2006), page 2; Ina Pdvtasjanne Grieg-Gran, and
Nanete Neves, All that glitters: A review of payrsefor watershed services in developing countfiegural Resource Issues No. 11.
glg_ondon: International Institute for Environmentabevelopment, 2008) page101

Pardee
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instrument. Opposition to economic instruments tiorg from those with vested
interests, however public support has been shownsuocessfully demand the
introduction of economic instrumenitslt is important to study the long-term effects of
using economic instruments on both the environnagrtt society to ensure that local
communities or those acting in sustainable ac#sitin the first place, are not
marginalised.

Trade
Further shifts in the role of trade in internatibeavironmental resources — especially
energy-related resources — would require carefudhafted incentives to align

international markets simultaneously towards emrirental and resource goéi'sThis

will require the engagement and commitment of mé&onal economic institutions, as
well as governments — areas in which multilateratpsses have been criticised as weak,
since 1992. WTO trade rules could help ensure titzate is a ‘transmitter’ of good
practices‘f2 New rules or understandings may be required teease flexibility while at
the same time disciplining the use of green suesidi

Cradle to cradle

The practices that hitherto drove the cradle tovgnaentality and approach were very
centred around the economic viability of cleaning pollution and waste. However,

Principle 16 offers a framework by which the coricep ‘cradle to cradle’ can be

strengthened and implemented at all Ie\‘}élmternalising the costs of creating pollution
can incentivise cradle to cradle attitudes and Wielia and help redefine the paradigm
that producers of goods and services operate.

4 M.N. Murty, Designing economic instruments andtipgratory institutions for environmental manageman India, (Kathmandu:
South Asian Network for Development and EnvironraeBtonomics, 2010), page 12

“! pardee report

“2 http://www.unctad.org/en/docs/unep_unctad_un-otetispdf

43 For more information on the cradle to cradle cphcsee for example: http://www.mbdc.com/detaik@$ipkid=1&sublink=6
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Principle 17

Environmental impact assessment, as a national irrsiment,
shall be undertaken for proposed activities that ae likely to
have a significant adverse impact on the environmérmand are
subject to a decision of a competent national authiby.

Introduction

Environmental Impact Assessments (EIA) refer tdhedecision-making process and a
document that provides a systematic, accountablaluatron of the potential
environmental and socioeconomic impacts of a pregpaevelopment, activity or action,
and its practical alternatives. It requires a nunddesteps to be taken by the authority or
developer in question: ‘screening’ to determine tvbe an EIA is needed; ‘scoping’ to
identify impacts and issues to be considered; impagalysis and assessment;
consideration of alternatives and mitigation measuconsultation with the public and
stakeholders; reporting and monitoring; and augitiBlAs should be designed to cover
all activities with the potential to cause envir@mtal damage in local circumstances,
including the direct and indirect effects on hunb@mgs, fauna, flora, soil, water, air, the
climate, landscapes, material assets and cultwedatage, as well as the interaction
between these various elemehtalith such a range of multidisciplinary considesas,
and due to the range of different internationald aational-level legislative prescriptions
for EIA, there is no universally applicable EIA meddthough 14 evaluation criteria have
been noted (legal basis; coverage; consideratialtefmatives; screening; scoping; EIA
report preparation; EIA report review; decision-mgk impact monitoring; mitigation;
consultation and participation; system monitorirmgists and benefits; and strategic
environmental assessmeﬁt).

The aims and objectives of ElAs are twofold. Thenediate aim is to inform the process
of decision-making; the ultimate, long-term aimtaspromote sustainable development
by ensuring that development proposals do not umigker critical resource and ecological
functions or the well being, lifestyle and livelibe of the communities and peoples who

depend on therh.

The wording of the Principle clearly focuses onaral level implementation, and raises
guestions over levels of ‘competence’ [regardingamal authorities]. It also raises the
problem of inconsistency or ambiguity over the tesignificant adverse impact’ (see the
discussion on Principle 19 for further discussiarthus point).

! List of EIA considerations taken from prescripgamder the EC's EIA Directive 85/337/EEC

2Wood, C., 2003. Environmental Impact AssessmeBiiveloping Countries: An Overview. Paper for Coerfiee on New Directions in
Impact Assessment for Development: Methods andiBea4-25 November 2003. Availabletetp://www.sed.
manchester.ac.uk/research/iarc/ediais/pdf/Wood.pdf

® UNEP EIA Open Educational Resourdetp:/eia.unu.edu/course/?page_id=93
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Status of Implementation

A distinction can be noted between the requirenienttlA by national and regional
legislation, and for qualification for developmeaitl and assistance. This provides one
fundamental difference between EIAs in developed @eveloping nations, along with a
number of wider political, organisational and fica considerations.

EIA Legislation

A legislative framework is a first step in estabilgy a culture of incorporating

environmental concerns into development, andwea established that legislation is the
essential pre-cursor to an effective EIA systendeweloped- and developing natichs.
EIA is practised in over 100 countries and legistaexists in 55 developing countries.

A number of MEAs stipulate the need for, or compus®f, EIAs. For example:

* The Convention on Biological Diversity requeststiéarto incorporate and follow
guidelines on biodiversity considerations in ElAyiation, and provides a database of
case studies and experiensces

 The Ramsar Convention on Wetlands requests théefarse EIA when a project,
activity or policy has the potential to impact oetland§

* the Convention on the Control of Transboundary Moests of Hazardous Wastes
and Their Disposal requires the use of EIA

* The Convention on Environmental Impact Assessmerg Transboundary Context
(Espoo convention — see Section XX on Principlédt9urther details), requires the use
of EIA for projects with potential transboundarypacts.

Regional- and national-level legislation is varealdnd often non-existent. Specific
examples are presented throughout this Section.

ElAs for development aid and assistance

EIA in developing countries tends to be very difgrfrom EIA in the developed world
as many EIAs are undertaken due to stipulationdwelbpment assistance agencies on a
project-by-project basis, rather than due to legish or popular demardAs a result —
though other factors are notable (see followinguBsion) - in general, EIA has been
introduced later and is less firmly embedded inedtaning nation$.

Many aid agencies and development banks, incluthiegOECD and the World Bank,
require or recommend an EIA to be undertaken bdbaes are granted or project work

4Wood, C., 2002. Environmental Impact Assessme@braparative Review, Harlow, Prentice Hall, 2ndiedi

5 “Impact Assessment” Convention on Biological Daigr website accessedktp://www.chd.int/impact/

¢ “Resolution VII.16: The Ramsar Convention and isigssessment: strategic, environmental and sadia’Ramsar Convention on
Wetlands website accessedhtip://www.ramsar.org/cda/en/ramsar-documents-esallution-vii-16-the/main/ramsar/1-31-
107%5E20813_4000 0

"Wood, C., 2003. Environmental Impact AssessmeBiiveloping Countries: An Overview. Paper for Coerfiee on New Directions in
Impact Assessment for Development: Methods andiBea®4-25 November 2003. Availabletdtp://www.sed.
manchester.ac.uk/research/iarc/ediais/pdf/Wood.pdf

8 Lee, N. and George, C. (eds.), 2000. Environmekgakssment in Developing and Transitional Coust@hichester, John Wiley and
Sons
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commence&® Various international development agreements mn@segthe importance
of EIAs.

Training and capacity-building

The technical and often locally-relevant natur&bAs means that building local capacity
in operation and monitoring is crucial, particwarin developing countries. EIA
processes are often undertaken by external conssilthowever implementation costs
will inevitably prohibit such an approach in margses. A range of networks, fora and
organisations provide guidance and informationddol assist potential EIA authorities,
for example:

* The International Association for Impact Assessméi&lA), considered the
international authority on EIAs. It provides traigi and networking for ‘advancing
innovation, development, and communication of Ipeattice in impact assessment’. The
IAIA has more than 1600 members and represents thare 120 countries, including
industry, academia and government planners and restnaitors. It has helped to
establish, for example, the Southern African lagtitfor Environmental Assessment,
which promotes and provides professional suppovices for EIAY

* The United Nations University, RMIT University, atdNEP jointly host an open,
multi-lingual online educational resource with gande, best practice examples and an
encyclopaedic WikP

 The World Bank-funded Capacity Development and agés for Environmental
Assessment in Africa (CLEAA) organises consultagiam the status and challenges of
EIA capacity building in Africa, and has helped addish sub-regional assessment
networks. CLEAA has developed an ‘Environmental esssnent and Management
Capacity Building Strategy’ (EA&MCBS) for Africa, th a vision by 2015 for African
countries to ‘have the capacity for, and commitntenemploying EIA and management
tools in the promotion of sustainable developm’@nt’

* The GEF runs training workshops in areas such azllSshand Developing States,
and other NGOs and internationally-funded orgarosat support general and specific
EIA capacity building, such as IUCN’s National Ingp#@ssessment Programme, and the
Mediterranean Environment Protection Technical $tasice Program (METAP) in North
Africa

* The Environmental Impact Assessment Review is a-pgéewed interdisciplinary
journal aimed at practitioners, policy-makers armddemics. Its articles assess EIA
activities and progress.

Strategic Environmental Assesments (SEAS)

The SEA approach is intended to go beyond the sobp#As to include assessments of
plans, programmes and policies over the longer-t&EAs are currently operated in 25
countries including the United States, Canada amited Kingdom; by a number of aid

° Habib M. Alshuwaikhat, “Strategic environmentasessment can help solve environmental impact assasdailures in developing
countries,” Environmental Impact Assessment Revig@05), Vol 25, page 311

10 Christopher Wood, Environmental impact assessriterdeveloping countries: an overview , presentecCanference on New
Directions in Impact Assessment for DevelopmenttHdds and Practice 24-25 November 2003, Manchéstérd Kingdom, page 4

1 “Home Page”, Southern African Institute for Envinoental Assessment website accessattt/www.saiea.com/

2¢Integrated Environmental Assessment” IEA CommuPRiatform website accessechap://www.unep.org/ieacp/iea/

'3 For more information, sewtp://cleaa.net/
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agencies and development banks such as the Wonlkl &al Asian Development Bank;
and UN bodies such as UNDP and UNEP when implemgmrojects and considering
loans.

Case Study — The EC ‘SEA Directive’

The European Union (EU) has shown leadership orspi#or to and since Rio, including
implementing the European Union Directive on Envimental Impact Assessments
(85/337/EEC) (the ‘EIA Directive"), first introdudan 1985. In 2001 the EC took the extra step
of implementing the Strategic Environmental Asses#nirective (‘SEA Directive’
2001/42/EC)* Transposed into Member State legislation sincet20@ SEA Directive requires
that Member States integrate environmental conaiiders into a range of plans and
programme$ before their development. A key component of tBé $ that States must consult
their own public and environmental authoritieshia scoping and drafting of an environmental
report, and also any Member States potentiallycédte by transboundary impacts. An assessment
of reasonable alternative proposals, long-term todng and any necessary remedial action of
actions undertaken are also required, which tdk@SEAs beyond the scope of EIAs.

The EU’s ‘Group of EIA/SEA National Experts’ comwnenvironmental experts from nationa
administrations (mainly environmental ministry oféils) and meets twice annually. Its aim
shows a positive approach to capacity building iithe EU by providing Member States with
advice and expertise on EIA/SEA coordination anopesation, the implementation of the
Directives, and the preparation of legislative msais and policy initiative’S.

While SEAs are supposed to take the coverage ofs RIA another level (spatially,
temporally and strategically), or at least applgi@ilar process to a different set of
activities (i.e. policies and programmes, as opgdseprojects), the approach has been
criticised for replacing or removing the effectiveplementation of EIAs. The EU’s SEA
Directive provides for national-level implementatjohowever in developing nations
SEAs tend to be undertaken not due to legislatigrubder the guidance of development
assistance agencies, and are often considered a-momosed way to bypass project-
level assessments by focusing on broader, secttg-issues. Such criticism goes to the
extent that the SEA process undermines the creafitegal legislation and enforcement
of EIAs at the national level.

See also the discussion of Principle 19 for disonssf the UNECE Convention on
Environmental Impact Assessment in a Transboun@antext (the Espoo Convention).

14 http://ec.europa.eu/environment/eia/sea-legalcbhtex

!5 SEA is mandatory for plans/programmes which agpamed for agriculture, forestry, fisheries, engigglustry, transport, waste/ water
management, telecommunications, tourism, town &trguplanning or land use and which set the framkvior future development
consent of projects listed in the EIA Directivehave been determined to require an assessmenttbaddabitats Directive.

18 http://ec.europa.eu/environment/eia/home.htm =lpanv ministry officials
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EIA in the developing world

Positive Progress
Some key commentators chart the improvement in ewvems, operation and
institutionalisation of EIA in developing natiores shown by the examples below.

Asia

The World Bank notes that the EIA approach wasbéisteed in the East & South-East
Asia in the early 1980s, and gives a positive aotamf general implementation in
relation to its aid programmes. In a 2006 reporth@nregion it concludes that EIA has
contributed to pollution prevention and controhnimmerous projects, and that overall the
region has a relatively well established EIA systemcluding the legal and
administrative framework. Systems in Hong Kong S&Rjna, and Vietnam also include

SEASs, which is considered by the World Bank to lpesitive approacﬁ?

The Chinese State Environmental Protection Adnraiisin recently passed a regulation
to allow greater public participation in EIAs, magi them more open to public
participation through opinion surveys, consultasioseminars, debates, and hearijr?gs.

Africa

A UNECA desk- and interview review of institutionahd regulatory frameworks in
Africa showed that 18 of 23 countries have eitheabding legislation and/or specific
legislation/regulations in place for EIA, ten of it with explicit formal provisions for
public participationl.9 It also showed that there has been a steady serea the
application of EIA to development projects, atttdml to the enactment of EIA
legislation, the establishment of institutions,reeses in the level of economic activity
and a general increase in awareness of EIA regem&snEIA practitioner networks are
increasingly formed at national, sub-regional, ®egi and international level, and the
number of EIA consultants has also increased S;e%odi

Despite such positive reviews, there is clearlynificant work to be undertaken.
Commentators note that the coverage of EIA sysiamdgveloping nations is ‘markedly
patchy’ in relation both to projects covered andmpacts assessed, and that performance
‘generally falls far behind that of EIA in develaii)eountriesz.l EIA systems are often
seen to be in place only nominally to assist graamtd development assistance
programmes, with little public demand or consuttati

" World Bank (Environment and Social Development&apent, East Asia and Pacific Region), 2006. Bmvitental Impact
Assessment Regulations and Strategic Environm@stsssment Requirements: Practices and LessontetdarEast and Southeast
Asia. Available ahttp://www.worldbank.org/eapenvironment/sea-asia
18 China Watch, SEPA Releases New Measure on Pubticipation in Environmental Impact AssessmentcBss, 2006, available at
http://www.worldwatch.org/node/3886
9 UN Economic Commission for Africa, 2005. Reviewtbé Application of Environmental Impact AssessmienSelected African
2Coountries. Available dittp://www.uneca.org/eca_programmes/sdd/documdAtsibok_final_sm.pdf

Ibid.
2 Wood, C., 2003. Environmental Impact AssessmeBeiveloping Countries: An Overview. Paper for Comiee on New Directions in
Impact Assessment for Development: Methods andiBea®4-25 November 2003. Availabletdtp://www.sed.
manchester.ac.uk/research/iarc/ediais/pdf/Wood.pdf
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Challenges

Criticism of the EIA process

Regardless of location and situation, the EIA pssciself is open to — and receives -
significant criticism. With no universal method application, EIAs are not bound to
include minimum spatial or temporal scope, norlagocount of environmental or social
benefits, costs or value. Many reviews suggestith@gractice, almost all EIAs address
only direct, on-site impac?f, fail to take into account social impa@f’sand that the
overly-complex procedure leaves local communitiesuse of the impacl2§4. Many
critics agree that the substantive content of th& firocedure is far from uniform nor
settled at an international leV2..

Even a thorough, well-informed EIA does not guagargufficient weight in development
decisions, particularly in developing countries vehgoverty reduction or economic
growth are more likely to take precedence. As stdAs are often criticised for being
little more than a ‘box ticking’ exercise, severdiyited in scope, with no impact on
development decisions. Specific challenges to impl&ation follow below.

Political Will

Although many countries have strong EIA legislatiomplementation is weak. In
practice, screening — applied to make a decisiorthenrequirement for an EIA - in
developing countries is weak because environmeuwghcies have little power. EIAs are
often only undertaken due to the insistence of seas development agencies, for aid

requirementé.6

In some countries, exemptions to the process maydme to allow certain activities or
projects by small- and medium-sized businessedpompublically-funded project§7.
EIAs are also seen as ‘rubber stamping’ and onlplemented after project
commencemerf® Such disregard for the EIA procedure can resultsignificant
environmental damagzé).

In developing nations particularly, EIAs are ofmnsidered to be a costly, timely ‘anti-
development’ procedure. Often the authority resgipd@dor EIA implementation may
have little political power, or even be affiliatedth, and therefore pro-, the development
in questiong‘j0 The strength necessary to push for a project ttergo an EIA may not

2 For example, Lenzen M., Murray, S., Korte, B., D8y, 2003, Environmental impact assessment inuuiidirect effects — a case
study using input-output analysis, Environmentgdict Assessment Review, 23

% Amnesty International, 2010. Don’'t Mine Us Out Existence: Bauxite Mine and Refinery Devastate 4iire India. Available at
http://mww.amnesty.org/en/library/asset/ASA20/001//en/0a81albc-f50c-4426-9505-7fde6b3382ed/as&20@0en.pdf

4 For example, Friends of the Earth, 2005. Envirantalémpact assessment (EIA): A campaigner's guide.

% Langlet, D. 2009. Prior informed consent and rimas trade

% Wood, C., 2002. Environmental Impact AssessmeBbraparative Review, Harlow, Prentice Hall, 2ndiedi

2T, Rajarama and Ashutosh Das, Screening for ElAdia: Enhancing effectiveness through ecologiaatying

capacity approacklpurnal of Environmental Managemexpl 92(1), 2011, page 143

% Environment and Social Development Department,ifBnmental Impact Assessment Regulations and Sicaenvironmental
Assessment Requirements Practices and LessonetaarBast and Southeast Asia, (Washington: WaaltkB2006) page 15

29T, Rajarama and Ashutosh Das, Screening for EIAdia: Enhancing effectiveness through ecologiaatying

capacity approacklpurnal of Environmental Manageme¥gl 92(1), 2011, page 143

% Ibid.; Hussein Sosovele, Governance challenges in Tirzaenvironmental impact assessment practifeican Journal of
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exist, or even if an EIA report is completed, apatamay be outside the control of the
environmental authorit?)? The consideration of alternatives in developingamEIAS is
frequently weak?

Capacity

To conduct an EIA, at the very least baseline emwirental information and

understanding is required alongside specific ldcadwledge. In many countries, such
data and competent research centres are Iaéﬁihg.addition, trained professionals,
technicians and scientists are needed to conduttramitor the EIA. Many countries

lack these human resources due to shortfalls inagthun and science funding.

In many countries, governments and companies relytinommission consultants to
prepare EIAs, resulting in assessments which majagotechnical data on the project’s
environmental impact but only limited reference aoproject’s likely impact on the

communities, their livelihoods, their access toewaind food Corruption and disregard

for the process is still rife. For example:

In the Amazon regions of Ecuador and Peru projeetific EIAs (‘Environmental
Impact Studies’) are required prior to oil and gaploration or exploitation projects, but
oil companies contract private firms to conduct shedies, a system that clearly lacks
independent analysis. Moreover, there are typicalycomprehensive analyses of the
long-term, cumulative impacts of multiple oil andsgprojects across the region, such as
SEAs might providé'},5

In India civil society protests against EIA procesiihave recently led to State reviews
finding corruption in public bodies providing ElA®r private companies, and the
banning of a private company for submitting idealtidata for five EIAs on different
mining projects?i6 Ultimately, this provides a good example of proscState behaviour
to investigate and take action against corruptbon,this is a huge challenge to undertake
on a large scale, and such capacity for monitoapgroaches and impatrtiality is often
severely lacking.

Furthermore, many EIAs produced by aid agenciesn avith the best intentions, have
focused on the impact analysis side of EIAs butvaeak on the alternative proposals

Environmental Science and Technolo@@g11), Vol. 5(2), page 130; Christopher Wood, Emvinental impact assessment in developing
countries: an overview , presented at Conferenddem Directions in Impact Assessment for Developimigtlethods and Practice 24-25
November 2003, Manchester, United Kingdom, page 8

%1 Environment and Social Development Department,ifEnmental Impact Assessment Regulations and S§icaenvironmental
Assessment Requirements Practices and LessonstdarBast and Southeast Asia, (Washington: WaaldkB2006) page 15; Ramesh
Prasad Bhatt and Sanjay Nath Khanal, “Environmémtpact assessment system and process: A studgliog and legal instruments in
Nepal”, African Journal of Environmental Science and Tetbgyy 2010, Vol. 4(9), page 588

%2Wood, C., 2003. Environmental Impact AssessmeBiveloping Countries: An Overview. Paper for Coaifiee on New Directions in
Impact Assessment for Development: Methods andiBea?4-25 November 2003. Availabletdtp://www.sed.manchester.ac.uk/
research/iarc/ediais/pdf/Wood.pdf

% Habib M. Alshuwaikhat, “Strategic environmentas@ssment can help solve environmental impact assassailures in developing
countries,” Environmental Impact Assessment Revig@05), Vol 25, page 314.

34 Amnesty International, 2010. Don't Mine Us Outbfistence: Bauxite Mine and Refinery Devastate . ivelndia. Available at
http://mww.amnesty.org/en/library/asset/ASA20/001//en/0a81albc-f50c-4426-9505-7fde6b3382ed/as&20@0en.pdf

% Finer M, Jenkins CN, Pimm SL, Keane B, Ross C §200il and Gas Projects in the Western Amazon: &tisréo Wilderness,
Biodiversity, and Indigenous Peoples. PLoS ONE:38932. doi:10.1371/journal.pone.0002932

% Seehttp://mww.thehindu.com/news/national/article1 60B2te
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component. The main reason for this is that, inegainthe agencies’ entry point into the
project planning process (particularly if the baves is from the private sector) tends to
come after the borrower’s own identification praseshen decisions on needs and siting
have already been made, completely ignoring thei@rwequirement for independent

analysis of locatior’

Public Participation

Deficiencies in information disclosure, transpagenand public participation are
significant challenges to EIA implementation. Altlglh community consultation is a key
aspect of ElAs, in reality States and corporaticers and do easily circumvent or not pay
it due attention, and there are many cases of pomplance by States and private
companies. Many countries may find it politically culturally unfamiliar to release
information on environmental impacts, and to inelhthe local population in
consultation’® some provide inadequate fora with late notice ool representatioef%
and others simply do not share information atEalen when clear and open consultation
is provided, the public may lack the knowledge akills to evaluate reports effectively,
without prior or forthcoming information and eduocatto empower them.

Other sections of this report review the conceptfrefe, prior and informed consent’
(FPIC) and the deficiencies in its application. ElAs been noted by commentators to
usurp the value of FPIC by attempting to incorpiainto EIA consultation processes;
to blur the boundaries between public consultatiod title rights; or to replace FPIC
entirely. Given the poor coverage of EIA public soltation this only adds to the
challenges faced by indigenous communities and tiggits to uphold their FPIC.

Case Study — Inadequate public consultation on Indn mining projects

Under Indian environmental law state-level pollataontrol authorities are required to hold
public consultations with the local communitielikto be affected by projects that will affect
the environment. Amnesty International reports thiaile following the legislation, consultation
on mining projects are often significantly inadeigua implementation and effectiveness,
according to the following proce$s.

[2)

After giving due notice of consultation, the authies hold public hearings at a location close {o
the proposed project site and seek written resgaingm other concerned persons having a
“plausible stake” in the project’s environmentgbast. These public hearings are the only official
opportunity for affected communities to obtain imfation about the project’s potential risks and
likely negative impact and make their views known.

%7 Kennedy, W.V.K., 1999. EIA and Multi-lateral Fir@al Institutions, A paper for the Handbook of Eovimental Assessment,
available ahttp://mwww.oecd.org/dataoecd/25/5/2076277 .pdf

% Environment and Social Development Department,ifBnmental Impact Assessment Regulations and S§icaenvironmental
Assessment Requirements Practices and LessonstearBast and Southeast Asia, (Washington: WaaltkB2006) page 15

% For example, see Amnesty International, 2010. Didinie Us Out of Existence: Bauxite Mine and RefinBevastate Lives in India
andhttp://www.indigenousportal.com/Mining-and-Extragtiindustries/Malaysia-Press-Statment-to-stop-ggirig-Baram-Dam-is-
approved-of-EIA-and-SEIA.html

40 Amnesty International, 2010. Don’t Mine Us Out Bfistence: Bauxite Mine and Refinery Devastate siire India. Available at
http://mww.amnesty.org/en/library/asset/ASA20/001//en/0a81albc-f50c-4426-9505-7fde6b3382ed/as&20@0en.pdf
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Prior to the public hearings local communities dtidwave access to the comprehensive EIA
report in English, and its executive summary inli&hgand relevant local languages. However,
national legislation does not require nationaltatesauthorities to carry out any prior evaluatio
of the EIAs to assess their accuracy or completenes

=]

East & South-East Asia

The World Bank recognises the limited scope andtfan of the Region’s EIA system,

and makes the case that many of its problems cdy lmn addressed by national
government policies and strategies. Improvements @eeded in areas such as
strengthening legal systems, EIA scheduling, pulgarticipation and information

disclosure*!

Africa

While the EIA process has been known to influeneeisions in some African countries,
experiences in most others have shown that EIA dugs significantly influence
decisions'? Resource provision and training still fall short pational and local
requirements, making capacity constraints - in seoghhuman, material and financial -
the biggest challenge to effective EIA implemeratatin Africa’®

Low public awareness of environmental concerns, lenided expertise, experience and
coherent legal frameworks and guidelines have comiged quality, as has the quality
of consultants’ reports. Public participation i$,nmost cases, inadequate due to a host of
factors, including time, money, literacy, languageblic presentation, education, cultural
differences, gender, physical remoteness and gallitinstitutional culture of decision-
makingf14

The Way Forward

Although EIA — when implemented thoroughly and eotly — is a complex process,
often highly dependent on national or local circtanses, the training and capacity
building networks noted above provide sound infdramaand opportunities to assist
States with EIA implementation. However, they ldlo& support and weight that national
legislation should provide for effective enforcemeNational legislation, policy and
practice needs to be significantly improved, whiequires many developing States to
overcome barriers of political will. Assistance ttiese States is also crucial to build
much-needed capacity to ensure firstly that lokdlissare available and that consultation
is taken seriously, and to ensure that the EIA ¢geds not led by the agendas of aid
agencies or private companies, but by the govertsribamselves.

“IWorld Bank (Environment and Social Development &tpent, East Asia and Pacific Region), 2006. Emvirental Impact
Assessment Regulations and Strategic Environm@stsssment Requirements: Practices and LessontetdarEast and Southeast
Asia. Available ahttp://www.worldbank.org/eapenvironment/sea-asia
42 UN Economic Commission for Africa, 2005. Reviewtbé Application of Environmental Impact AssessmienSelected African
gountries. Available dittp://www.uneca.org/eca_programmes/sdd/documdAtsibok_final_sm.pdf

Ibid.
“Wood, C., 2003. Environmental Impact AssessmeBewveloping Countries: An Overview. Paper for Coafice on New Directions in
Impact Assessment for Development: Methods and tiBeac24-25 November 2003. Available ahttp://www.sed.
manchester.ac.uk/research/iarc/ediais/pdf/Wood.pdf
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Alongside this, EIA improvements need to align wotrerall environmental management
systems and be delivered in tandem with wider im@noents to sustainability practice
and legislation, so that EIAs do not exist as adi@one ‘rubber-stamping’ procedure.
This could include awareness and participationingigacross government departments;
improved data systems; and general action agaisstutional corruption. Some experts
call for the introduction or improvement of SEAsdaveloping nations, but these should
not replace EIlAs or allow project-level assessmémtse overlooked. They should only
ever be an additional mechanism to ensure thatipteyltElA-approved projects and

policies do not pose cumulative environmental tteea

In countries of developed or rapidly developing remoies, where plans and activities
may be likely to exert the greatest pressures erettvironment, EIA systems should be
implemented as a priority. The World Bank is onemzny agencies and commentators
which call for international assistance on thosentoes that are ‘ready and able to
establish EIA/SEA systems, but do not currentlysgss the human or financial resources
to set up the systems independen‘flsy’l.nternational capacity building processes and
training needs to be well-versed in developing tourand local situations and needs.

Experts in the field call for the following improwents:

Multilateral level

* Training and capacity building in EIA

* Diffusion of EIA experience (through greater resharcollaboration and data-sharing)

* Clarification of donor policy, and increased asmse (for example, through supporting
organisations and networks such as CLEAA)

* Increased political will.

National level

* Development and strengthening of institutionaljdiegive and regulatory frameworks
for EIA — or indeed SEA - within the framework ofastainable development policy

 Training and capacity building programmes baseeéxqerience and lessons learned

» EIA administrators should develop strategies fdsljguparticipation, which need to be
strengthened by the full backing of national goweents, including monitoring and
evaluation to ensure wide scope and openness.

45 World Bank (Environment and Social Development &tpent, East Asia and Pacific Region), 2006. Emvirental Impact
Assessment Regulations and Strategic Environm@stsssment Requirements: Practices and LessontetdarEast and Southeast
Asia.
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Principle 18

States shall immediately notify other States of angatural
disasters or other emergencies that are likely torpduce
sudden harmful effects on the environment of thosBtates.
Every effort shall be made by the international cormunity to
help States so afflicted.

Introduction

Earthquakes, tsunamis, hurricanes and severe dravghust some examples of natural
disasters which can bring direct and indirect d&atam and destruction to people and the
environment. ‘Other emergencies’ include nuclediofd, chemical and oil spills and
other industrial accidents. Negative impacts carséeere and widespread within the
country of origin and beyond, both spatially anchperally, however Principle 18 makes
specific reference teudderharmful effects, only.

It stands to reason that States will benefit frastification of impending disasters. Good
notification may require firstly, sophisticated heology for early detection; and
secondly, early, detailed communication from ne@hing States or the international
community, through appropriate channels. The fresjuires financial and technical
capability, the second, transparency and trust.aRigss of technical and financial
capacity, the first of Principle 18’s two comporgewtas the intention to ensure that States
provide such notification as early as possible.

The second component of Principle 18 aims to enhiateexternal States do their utmost
to mobilise support to those States affected, aststwith the relief effort. As such, and
in conjunction with Principle 19, Principle 18 enagises the important role that
cooperation plays in achieving sustainable devetgnand furthering the aims of the
Rio Declaration as a whole.

It should be noted that by incorporating capaciiyding measures in relief work, there
exists the potential to strengthen States’ resikeio future shocks, through, for example,
flood defence infrastructure or technology invesiméor prediction and detection.
However, Principle 18 does not make explicit rafieeeto such mitigation assistance.
Furthermore, Principle 18 does not implore Statesammit to avoid activities which
may enhance the future possibility of natural ¢héy’ disasters.

Implementation
Part 1: Notification - The ‘duty to inform’

When the Principle was negotiated and agreed intR@internet was not such a prolific
communication tool and information sharing was legpedient as it is today. Without
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such widespread media and communication there vgamlly a greater need for States
to proactively communicate disasters and emergenkiewever, this does not reduce the
level of obligation on States to provide detailateiligence on potential or impending
disasters. The notification of emergencies is @lutiStates are to be given time to react
and mitigate negative impacts. This is often cldsas the ‘duty to inform’, which
commentators have classed as ‘probably the leastrox@rsial principle of general
international environmental laW.'Table 1 below shows examples of international
conventions that refer to the responsibility oft&sato notify others when disasters have
occurred. The discussion on Principle 19 investigahe methods by which States notify

neighbours of potential transboundary impacts séstiers and wider emergencies.

Article 5(1)(c), International Convention
on Oil Pollution Preparedness, Respons
and Cooperation

...without delay, inform all States whose interestsadfected
es likely to be affected by such oil pollution ident[a
discharge or probable discharge of oil]

Article 14 (2), Basel Convention on the
Control of the Transboundary Movemen
of Hazardous Wastes

The Parties shall consider the establishment @alving fung
tto assist on an interim basis in case of emergsitagtions to
minimize damage from accidents arising from transtutary
movements of hazardous wastes and other wastagiogdhe
disposal of those wastes.

Article 16 (1)(j), Basel Convention

[The secretashall] co-operate with Parties and with
relevant and competent international organizatiansl
agencies in the provision of experts and equiprfarthe
purpose of rapid assistance to States in the evfean
emergency situation

Article 14(e)Convention on Biological
Diversity 2

Promote national arrangements for emergency respsio
activities or events, whether caused naturally threowise,
which present a grave and imminent danger to biickg
diversity and encourage international cooperation t
supplement such national efforts and, where appadpand
agreed by the States or regional economic integrati
organizations concerned, to establish joint corgimgy plans.

Article 14(c), Convention on Biological
Diversity

Promote, on the basis of reciprocity, notificati@xchange of
information and consultation on activities undeeith
jurisdiction or control which are likely to signifantly affect
adversely the biological diversity of other Statesreas
beyond the limits of national jurisdiction, by encaging the
conclusion of bilateral, regional or multilaterati@ngements,
as appropriate

Part XII, article 198, UN Convention of
the Law Of the Sea (UNCLOS)

When a State becomes aware of cases in which thieema
environment is in imminent danger of being damawgeduas
been damaged by pollution, it shall immediatelyifpatther
States it deems likely to be affected by such dansgwell as
the competent international organizations.

Part XIlI, article 199 (UNCLOS)

In the cases referred to in article 198, Statethmarea
affected, in accordance with their capabilitiesdahe
competent international organizations shall cooperao the

! Lynne M. Jurgielewicz (1996) “The Internationalgat Order"Global Environmental Change and International Liawiversity Press of

America, p 59
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extent possible, in eliminating the effects ofytah and
preventing or minimizing the damage. To this emakeS shall
jointly develop and promote contingency plans &sponding
to pollution incidents in the marine environment.

Article 8, Protocol to the London A contracting party may issue a permit for cereeptional
Dumping Convention (1996) casesin emergencies posing an unacceptable threat toalnum
health, safety, or the marine environment and atiimgitno

other feasible solution. Before doing so the Cacttray Party
shall consult any other country or countries theg bkely to be
affected.

The Conventions on Early Notification ofBoth have increased the number of Parties to thev€ldion
a Nuclear Accident and on Assistance insince adoption in 1986 (to 76 and 72 respectively)

the Case of a Nuclear Accident or
Radiological Emergency

Case Study — Information reporting during the Fukusima nuclear disaster

News of the 2011 ‘Fukushima disaster’ hit the wailshost instantly, with regular updates, via
online and wider media. This in itself providedichpnd widespread alert to the situation,
however the Japanese authorities were still unblégadion to provide accurate safety
information. It can be argued that such widespraadia coverage can distort reporting of
accurate information, however reports still indecttat official figures and estimates of radiation
leaks may have been far lower than acknowledg#teaime® Even in such a well-developed
nation this highlights the potential difficulties ineasuring, communicating and accessing critical
information. On a positive note, the Japan Atomuuistrial Forum (JAIF) continues to provide
daily updates on the situation in Fukushima andreftletailed insight into the status of the clean-
up operation.

Part 2: International assistance

Prior to, and since the UNCED the world has boriimess to a range of natural and
other disasters: industrial accidents, oceanispills, droughts and famines, earthquakes
and tropical storms. The UN coordinates a grealt afethe international response to such
disasters through various bodies and programmekaanncreasing number of NGOs
have been established to provide humanitarianfréigth sets have benefitted from the
support and contribution of States and regionspihgl those States to fulfil their
obligations under Principle 18. However, while Uadhd NGO-led work and missions
have delivered great support to many disasterctdtli States, they have also faced
criticism from the international community and expe

UN & international/regional bodies

The Joint UNEP/OCHA Environment Unit (JEU)

A number of UN bodies provide relief support in egemcies and disasters. Programmes
and sub-programmes are myriad and location- or gwrstry-specific.

As the overarching initiative acting as the UN’sam&nism to ‘mobilise and coordinate
emergency assistance to countries affected by @mwiental emergencies and natural

% Guardian online: http://ww.guardian.co.uk/newtiting/2011/mar/18/japan-nuclear-power-plant-ulate
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disasters with significant environmental impact ,NEP and the Office for the
Coordination of Humanitarian Affairs (OCHA) estatied their Joint Environment Unit
(JEU) in 1994. An international — and independent - group of etspand technical
advisers, the Advisory Group on Environmental Eraeaies (AGEE), reviews the JEU’s
work> Among other roles, the JEU and AGEE provide opamat guidelines for
‘recipient’ and ‘donor’ State$,and coordinate a network of ‘National Focal Pdiofs
senior government officers for communication durgmgergency response.

In 2007, the AGEE concluded that the existing systé international emergency relief,
while containing many positive elements, contaifmedny ad hocroutines and lacked a
clear and structured set-up...including the lack dfinctioning international notification
system’’ As a result, the AGEE developed a 5-year stratelgic named th&osersberg
Initiative, which currently claims the following achievememsmproving international
environmental disaster relief:

» Raised awareness of environmental aspects of enw@egeamong political decision
makers and humanitarian actors

* A strengthened system for environmental emergeaspanse through international
collaboration

* A more robust response system with better geograpdistribution

» Astronger cadre of well trained and prepared fesponders, with a guaranteed
stand-by capacity of hardware such as mobile deteand laboratory equipmeht.

NATO & the European Union

The EU’'s Community Civil Protection Mechanism aints ensure the protection of
people and the environment affected by natural stesgs, within which sits the
Monitoring and Information Centre (MIC) to ensuremanmunication between Member
States and responding to global disasters. NATQioHtlantic Disaster Response and
Coordination Centre (EADRCC) performs a similaertd the EU’s MIC but focuses on
emergencies within NATO partner countries. Bothéhtheir own early warning systems,
inventories of national capabilities, and inforroatiand communication networks during
crisis. A 2006 NATO Parliamentary Assembly inquinyo the coordination of these two
bodies noted a number of inefficiencies. In thené\# a disaster, many Member States
would have to choose which organisation to usehout a structured division of labour
or framework for cooperation between the two. Tdyort highlighted strong institutional
rivalry and concluded that there is ‘literally nostitutional dialogue between NATO and
the European Commission, and other EU institutemesvery reluctant to allow any such
contacts in the near future. The current situationwhich both institutions develop their
own mechanisms independently from each other attdamly minimum coordination, is
clearly not satisfactory’

4 Joint UNEP-OCHA Environment Unit (2008uidelines for Environmental Emergencitlited Nations New York and Geneva.
Available at:http://ochanet.unocha.org/p/Documents/Guidelinegé62€?0Environmental%20Emergencies%20Version%201.pdf
® For more information on the AGEE see the webhite:/ochaonline.un.org/ToolsServices/EmergendgiiEnvironmental
Emergenciesandthe JEU/AGEE/AGEE/tabid/1474/langeagddS/Default.aspx

& Joint UNEP-OCHA Environment Unit (200&uidelines for Environmental Emergengiemited Nations New York and Geneva,
available:http://ochanet.unocha.org/p/Documents/Guidelineg®62620Environmental%20Emergencies%20Version%201.pdf

7 JEU Discussion Paper, 20Next Steps for the Rosersberg Initiatieailable at;http://ochanet.unocha.org/
p/Documents/Agenda%20item%205 Next%20steps%20fdi¥é2P0Rosersberg%20Initiative  EU-AG-65.pdf

® http://www.unocha.org/what-we-do/coordination-téetsironmental-emergencies/events

® NATO and Civil Protection, report 166 CDS 06
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A 2009 inquiry by the UK House of Lords’ Europeamith Committee heard that
communication between the EU and NATO bodies hagroned. However, the
Committee concluded that still more is required itoprove communication and
cooperation and avoid duplication of work and exjieme, by overturning political
reluctance to ensure a much closer working relatiga®

Administering States’ voluntary donations

One method of States providing the support called ih Principle 18 is through
international bodies and organisations which adsteni their voluntary contributions
(often alongside corporate and wider donations).

* The ProVention Consortiuma global coalition of governments, internatioN&Os,
academic institutions, the private sector and @eitiety organisations organised by the
World Bank. The Consortium aims to reduce the impzfcdisasters in developing
countries by forging partnerships, demonstratimgpuative management approaches, and
sharing knowledge and resources with policy makers

* The Sphere Project established in 1997 by a group of NGOs and thermational
Federation of Red Cross and Red Crescent Soc{#&RE) to develop a set of universal
minimum standards for humanitarian agencies faoacnd accountability, throughhe
Sphere HandbookThe Project notes that poor adoption of thesedstals has been
exacerbated over the past decade due to increamingpers of new humanitarian
agencies. Dilution of response efficacy is attrdalito the fact that many organisations do
not come from the same ‘humanitarian tradition’Sgghere’s proponents, such as the
military or private contractors, or that they lacgerational experience and capacity —
with some religious organisations or local citiZegoups cited. Despite this, Sphere
notes that its standards have been used with ‘gfesaitiveness and success in numerous
contexts’. Similar initiatives to improve the qugliand accountability of humanitarian
response include HAP-International, ALNAP, and BEréhanced Learning and Research
for Humanitarian Assistance (ELRHA) initiative.

 The World Food Programme (WFR)benefits from the contributions of over 60
governments! The WFP should provide better, appropriate experséind support than
individual State missions, through practical meand funding programmes such as its
Immediate Response Account, which enables affli@&de ‘Country Directors’ to
borrow up to US$500,000 for the initial 3 monthsagiost-disaster operation.

Box 1 — Saudi Arabian contributions to the WFP

In 2008, the Kingdom of Saudi Arabia gave the Wéwntsbd Programme a contribution of
US$500 million. Of this total, US$76 million wasagkto establish an ‘Innovations Fund’ with
the aim of improving responsiveness, building snatde markets for small-holder farmers,
enhancing WFP's toolkits and mitigating the contidiconsequence of price volatility. As of 14
March 2011, approximately US$36 million remainghia Innovations Funt.

1 UK House of Lords European Union Committee, 208igth Report: Civil Protection and Crisis Managetrierthe European Union.
Available athttp://www.publications.parliament.uk/pa/ld2008084lect/Ideucom/43/4303.htm

1 http://www.wfp.org/about/donors

12 http://www.wfp.org/about/donors
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International principles for support

International agreements and principles for praxgdsupport to afflicted States include:

« Hyogo Framework for Action 2005—20%5

Adopted by 168 UN Member States in 2005 at the @vbikaster Reduction Conference
(ust after the Indian Ocean Tsunami), the Hyoganktework has the objective of
‘building the resilience of nations and communities disasters’. It aims to build a
proactive approach to emergency response by settiigstrategies for States and
humanitarian agencies to ‘incorporate disaster reskuction in the implementation of
emergency response...and integrate it into sudti@ndevelopment’. In line with the
Framework, the World Bank established the Globalilféa for Disaster Reduction and
Recovery (GFDRR), a long-term partnership with oith@nors. On the notification side,
its Priority Action 2 is to ‘identify, assess andmitor disaster risks and enhance early
warning’

« Principles and Good Practice of Humanitarian Dontis2003*

Endorsed by the Stockholm conference of donor cmstUN agencies, NGOs and the
International Red Cross and Red Crescent Movenmam, signed by the European
Commission and 16 States. There are now 37 mendfeteke Good Humanitarian
Donorship group contributing through this forum. G 3HARE is one GHD initiative
aimed towards strengthening partnership.

Case Studies - International disaster support

Chernobyl nuclear disaster

The ongoing assistance provided by the internatico@munity to the 3 States - Belarus,
Ukraine and Russia - affected by the Chernobylstiisaand the collaborative work of those 3
States, provide interesting temporal perspectivesupport efforts.

UNEP describes the fifteen years following the dent, from 1986 to 2001, as the ‘Emergency
Phase’ (followed by Recovery Phase and Managenteagd?, asserting in 2002 that demands
made by the communities involved have scarcelymshed'> UNEP notes that ‘enormous’

efforts have been made by the governments of tieettli affected States to address the effects of
the accident, and that these efforts have beemplso@nted to a significant degree’ by assistance
from wider States and voluntary sources. Howewés,dupport has declined in recent years. The
collaborative approach to assistance is deemediqLte experiment’ in international
collaboration involving governments and internasiborganisations as well as doctors, scientists
and wider civil society, with the potential to pide wider lessons on good practice. However,
UNEP asserts that ‘the international effort carydrd effective if it supports, amplifies and acts
as a lever for change in the far larger efforts enayl local and national government agencies and
the voluntary sector in the 3 countrié¥’.

13 www.unisdr.org/eng/hfa/hfa.htm

14 http://www.goodhumanitariandonorship.org/gns/aheibur-members.aspx

5 UNDP and UNICEF (22 January 200)e Human Consequences of the Chernobyl NucleddeXtea Strategy for Recovery,
commissioned by UNDP and UNICEF with the suppotd iFOCHA and WHO, availabldattp://www.unicef.org/
newsline/chernobylreport.pdf

8 UNDP and UNICEF (22 January 200)e Human Consequences of the Chernobyl NucleddeXtea Strategy for Recovery,
commissioned by UNDP and UNICEF with the suppotdiFOCHA and WHO, availabldattp://www.unicef.org/
newsline/chernobylreport.pdf
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Twenty five years on from the disaster, in 2012, ititernational community convened in Kiev to
discuss and continue support and financial assistanthe ared.Financial support is still
pledged through the European Bank for Reconstnuetiwl Development (ERBD)-administered
Chernobyl Shelter Fund. As of end-2010, the Fursdrbeeived €990 million from 29 countries
the EU (at large), and ERBD sharehold&rs.

Haiti earthquake
The 2010 earthquake in Haiti had its epicentreectosa densely populated capital city (Port-au-
Prince). UNEP/OCHA conclude that humanitarian acteere ‘neither methodologically nor
conceptually equipped to respond’ and the ‘sod¢ractures, coping mechanisms and
inappropriateness of many practices in urban cesit@gre not analysed properly in the
immediate responsé’.Reports a year later showed that as a conseqoétezd humanitarian
agencies failing to mainstream cross-cutting issuéiseir immediate response, the environment
was still a low priority in Haitf® Conclusions also show that generally, densely lad@ai urban
areas are still alien to many humanitarians, anaymaernational organisations’ preparedness
measures were not prepared for such a situatiomapatts™

Challenges

In the face of increasing frequency and intensitglisasters, with drivers such as climate
change and urbanisation, the international respepseem will need to be increasingly
well-prepared to provide assistance in more mukifad and complex situatioffs It
follows that greater effort will need to be invastey the international community to help
States afflicted. Furthermore, technological mamip and global communications
advances notwithstanding, there are still challsrigehe ways in which emergencies are
communicated between States, especially from- arfstdtes, regions and communities
not so globally-connected.

Coordination of relief efforts

The vast array of humanitarian and emergency religanisations and Programmes still
need to coordinate their roles effectively. Expexassider that efficient coordination is
lacking, and that humanitarian and environmentdesineed to be better aligned to
ensure efficiency during missions and the long-tamprovement and development of
ecosystems post-missions. IFRC criticises UN Menfates for a lack of action to
address the ‘baronial’ system that allows donor @hdagencies to work independently
of agreed preparedness or response strategiepemtional plans. IFRC also notes that
the UN lacks support to initiate a truly effectieadership development programme; and
that the ‘expanding multiplicity of information andata channels through social

7 See the website that has been established tothe#8' anniversary and to facilitate the work to secheesite:
http://chernobyltwentyfive.org/

18 http://chernobyltwentyfive.org/node/868

1° JEU Discussion Paper, 20Next Steps for the Rosersberg Initiatiéeailable at:http:/ochanet.unocha.org/
p/Documents/Agenda%20item%205 Next%20steps%20fdi¥é2P0Rosersberg%20Initiative EU-AG-65.pdf

22 The Cluster Coordination System in Haiti, UNDACI20in JEU Discussion Paper, 2011

2 Inter Agency Real Time Evaluation in Haiti; 3 mosiafter the earthquake. OCHA 2010, in JEU DisouasBaper, 2011

22 JEU Discussion Paper, 20Next Steps for the Rosersberg Initiatiéeailable at;http://ochanet.unocha.org/
p/Documents/Agenda%20item%205 Next%20steps%20fdite2P0Rosersberg%20Initiative  EU-AG-65.pdf

% DFID, 2011. Humanitarian Emergency Response Revemailable at http:/Awww.dfid.gov.uk/Documents/fisations1/HERR.pdf
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networking’ is a compounding challenge to coordovat® A working paper prepared for
the UN itself (JEU) concludes that, ‘the environmén not being consistently and
effectively mainstreamed’ in humanitarian respodsge to UNEP’s poor standing in the
arena, but that the JEU has limited resources farawe this situation, while critics
suggest that it is too small and personality driiedo s

Along with inefficiencies in coordination and dedty between international bodies such
as the example of the EU and NATO noted earlierOd@xpress concern over the UN-
centric approach to disaster relief. A strong NGfdsensus considers that competition
with the UN for funding and (local) human resourciss a barrier to effective
humanitarian support, along with the UN’s ‘polisation’ and a general inequality in its
working relationship with NGOs. For example, cooation structures are seen to be
UN-dominated, even though NGOs are considered e tiae implementing capacity.
These challenges stand in the way of an increasedeaess of the inter-dependence
between UN agencies and international NGOs, andsémse of a continuing power
struggle amongst UN agencies makes clear and pahadutcomes difficulf® The
legitimacy of the UN to take a leading role in adioation has to be earned and, in many
recent crises, this has simply not been the ase.

Selectivity of aid

The selectivity of emergency aid has meant thaesrin politically strategic areas have
received greater and quicker responses than thesehere. For example, within weeks
of the fall of Saddam Hussein in Irag (2003), US7dillion in relief had been raised to
help the Iragi population of 25 million, while ledgan half that had been pledged for the
40 million people experiencing starvation in Afrié& Furthermore, ‘quick fix’, highly
visible emergency responses that capture mediatiattetend to be funded and reported
rather than long-term projects; and rigid admiaisie procedures of donors and
humanitarian organisations deliver standardise@plstdriven approaches rather than
nuanced approaches driven by the demands of ratspi&iling to consider cultural,
gender and social concerfis’*! For example, despite the Afghan government
requesting funds from the international communday riational reconstruction and long-
term development, money was donated for food aidsuch ways, the international
response can overwhelm local capacities and underthe local econony.

Further challenges
In addition, or along with, the issues describedvab The IFRC notes the following

2 |FRC, 2011. World Disasters Report: Focus on huage malnutrition. Available dittp://www.ifrc.org/PageFiles/
89755/Photos/307000-WDR-2011-FINAL-email-1.pdf

% JEU Discussion Paper, 20Next Steps for the Rosersberg Initiatiteailable at;http://ochanet.unocha.org/p/Documents/
Agenda%?20item%205_Next%20steps%20for%20the%20Resgkd20Initiative EU-AG-65.pdf

% Conclusions of a 2006 Global Humanitarian Platfaneeting entitled, ‘Enhancing the Effectivenesblomanitarian Action: A
Dialogue Between UN and Non-UN Humanitarian Orgatidns’. Available ahttp://www.globalhumanitarianplatform.org/
doc00001836.html

2" DARA. Humanitarian Response Index 2010: The problef politicisation.

28 |FRC, 2003. World Disasters Report: Focus on EthicAid

29 Cosgrove, J., 2008. Humanitarian Funding and NAsgdessments, in DARA, Humanitarian Response 186068

*0|FRC, 2011. World Disasters Report: Focus on huagd malnutrition. Available dittp://www.ifrc.org/PageFiles/89755/Photos/
307000-WDR-2011-FINAL-email-1.pdf

%1 |FRC, 2003. World Disasters Report: Focus on EthicAid

2|FRC, 2003. World Disasters Report: Focus on EthicAid
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further examples of deficiencies in the disastéefreystem?

» Effective engagement with the vulnerableas humanitarian actors become more
professional, they become seemingly less-inclimedrigage with vulnerable and crisis-
affected populations

* Developing local and national capacitiesreceives little support in practice’

* Quality and accountability- for the most part, efforts to improve quality,
accountability and learning in response remainatgal, and further complicated by the
‘exponential increase of humanitarian actors’

* Access and protection The inability to ensure safe access for humaaita
organisations to affected populations, for exanmplafghanistan, Colombia, Democratic
Republic of the Congo, Occupied Palestinian TawjtcSomalia and Sudan. The
international community’s uneven record of mobigithe military for humanitarian
operations exacerbates this challenge

* Donor governments show a lack of interest in inoaaing risk reduction, prevention
and preparedness in their disaster relief eff@tgkh a focus could reduce the future costs
of relief efforts®*

The Way Forward

It is critical to the successful implementationRyfnciple 18 that States continue to work
with multi-lateral organisations and agencies ireirthresponse operations, as the
experience and expertise of these agencies arer baltie to coordinate effective
response. However, while the IFRC states that #s¢ gecade has witnessed significant
attempts to reform the humanitarian capacity ofithernational community, it is one of
a number of actors and experts who call for farewidnd incisive reform, Greater
coordination of efforts, funding and operationsaguired, in the following areas:

- Coordination between the UN and wider internatioaatl regional representative
bodies, the NGO community, and individual Statenages needs to be improved to
reduce the inefficiencies and duplication of wdritthas been reported

- All humanitarian work should conform to the start$aof the Sphere Project, or other
internationally-recognised standards, to ensure sistancy, context-specific
effectiveness, and accountability

- International financial and operational support thesdelivered without bias towards
politically-strategic, media-friendly, or short-tersituations. The UN, or an experienced
body such as the IFRC, should act as an independeniator of the international
response to disasters, to ensure impartiality

- The environment needs to be better integratederisting humanitarian systems of
disaster relief, including but not restricted to WNerations. In 2011, UNEP’s General
Council adopted a decision to ‘Strengthen inteomati cooperation on the environmental
aspects of emergency response and preparednessigdo prepare a baseline document
this year to assess gaps and opportunities witlgrrales, responsibilities and divisions

% |FRC, 2011. World Disasters Report: Focus on huage malnutrition

% DARA. 2008, 2009, and 2010 - Humanitarian Respameex

% IFRC, 2011. World Disasters Report: Focus on huagel malnutrition. Available atttp://www.ifrc.org/PageFiles/89755/Photos/
307000-WDR-2011-FINAL-email-1.pdf
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of labour between key international organisati%%s‘:’.he decision and any resultant
progress of this report should be monitored closely influenced as a key aspect for any
Principle 18-related discussions in Rio+20 anghieparatory process

- The mobilisation of international community’s malry operations for humanitarian
purposes, should be improved to provide better ssccand protection during
hum%nitarian missions. IFRC asserts that theremigle room for improvement in this
field

- Greater investment needs to be made to build dypaationally and locally. Not to
do so would be to undermine the responsibilitiesmfereign States. Furthermore, such
investment could provide practical benefits becabesenternational community will not
have the capacity to assist in light of the increg@snumber of crises around the
world33°

- Along the same lines, greater emphasis should \mngio Disaster Risk Reduction
(DRR) during disaster relief support, in ordereduce future risks to recipient States and
costs to donor States. Experts note that in ‘antredly strapped world, DRR is
recognised as a cost-effective alternative to ther-mounting costs of emergenciég:’.
Research should focus on reducing risks from emgrgnd new types of crisis-drivers,
such as climate change and urbanisdtion

% JEU Discussion Paper, 20Next Steps for the Rosersberg Initiatiteailable at;http://ochanet.unocha.org/p/Documents/
Agenda%?20item%205_Next%20steps%20for%20the%20Resgkd20Initiative EU-AG-65.pdf

*"IFRC, 2011. World Disasters Report: Focus on huage malnutrition

%8 Ferris, E., 2009. Invisible Actors: The Role oftidaal and Local NGOs in Humanitarian Respons®ARA, Humanitarian Response
Index 2009.

% |FRC, 2011. World Disasters Report: Focus on huage malnutrition

4% Leonard, H.B. and Howitt, A.M., 2010. IntegratiRésk Management’ in Risk Dialogue Magazine CompemdiSwiss Re Centre for
Global Dialogue. Available online http://media.cgd.swissre.com/documents/RDM_Compend?010_FINAL.pdf

“1IFRC, 2011. World Disasters Report: Focus on huagd malnutrition.
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Principle 19

States shall provide prior and timely notificationand relevant
information to potentially affected States on actiities that may
have a significant adverse transboundary environmeal effect
and shall consult with those States at an early sg&@ and in
good faith.

Introduction

If a given State is planning to implement or taletpn any activity which may cause
detrimental environmental effects beyond its basddr is obliged to cooperate with
neighbouring States (and potentially wider) in tlpknning. Transboundary issues
include land (including subterranean), waterwayyineaand atmospheric boundaries.
Cooperation comprises the duties to assess, camsdlinform. States must not only be
given notice or warning of potential activities atheir adverse effects, but be consulted
on the suitability of the activity prior to implemi@tion. Consultation implies at least an
opportunity to review and discuss a planned agtiiat may potentially cause dama}ge.
This is a vital and well-established tool of intational cooperation, widely
acknowledged as a customary principle of intermaidaw and guiding principle of
international relation€.®

Principle 19 is very closely linked to Principlegl® investigating issues beyond national
sovereignty); 15 (incorporating the precautiongppraach to preventing environmental

damage); 17 (incorporating environmental impacesssents into decisions); and 18 (by
applying similar notification and assistance praged to neighbouring States). Principle
19 builds on these Principles by introducing thec@al requirement of consultation —

particularly relevant when adverse environmentéat$é are likely to be the result of

planned activities.

The definitions of ‘timely notification’, ‘relevaninformation’, ‘significant adverse
effects’ and ‘early stage’ (for consultation) ameiaal to successful implementation of
Principle 19. However, such definitions are notale/available or clear and, are open to
wide interpretation and a variety of geographic #@meimatic contexts. Most, if not all,
MEAs apply similar terminology, and internationalucts and tribunals have shed some
light on their interpretation. However, clearer dglines and universal applications are
still required to achieve wider, reliable implemegrdn.

1 ECOSOC 8 Session, 1997. Rio Declaration on Environment Bestelopment: Application and implementation, Repafrtthe

Secretary-General

2 OECD (1995) Environmental Principles and Conceitsilable athttp://www.oecd.org/officialdocuments/publicdispigumentpdf/
?cote=OCDE/GD(95)124&docLanguage=En

% Lynne M. Jurgielewicz (1996) “The Internationaldaé Order"Global Environmental Change and International Leiwiversity Press of
America, p 59
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Implementation

If a risk of adverse environmental harm is ideatfi fulfilling the obligation to consult
potentially affected states should be pursued byeStas a matter of priority. Failure to
do so can and has resulted in international atlmtra

International Laws and Treaties

Principle 2 of the Rio Declaration states thatoraihave the ‘sovereign right to exploit

their own resources pursuant to their own enviramaleand developmental policies’, but

that activities do not cause damage to the enviemrof other States or of areas beyond
the limits of national jurisdiction. The act of balary-crossing precipitates international
rules and action for remediation or punishment,thig should be avoided by Principle

19's requirement for early consultation betweerm @arly notification to, States.

Since the Rio Declaration, the processes of natifim and consultation have become
increasingly entrenched in international procesaerd,are widely accepted in a range of
fora. Specific obligations exist within nationaldamegional legislation, and virtually
every MEA has provisions requiring cooperation engrating and exchanging relevant
information in cases of transboundary and globairenmental concernsThe acting
nation is not necessarily obliged to conform to thterests of affected nations, but
should take their concerns into account. In somsesa simple notification and
consultation has not been deemed sufficient anthgactountries may be required to
obtain the ‘prior informed consent’ of other goveents> Such variations and the lack of
clarity over levels of notification and consultatiarive the necessity for international
arbitration.

Case law

The requirements to prevent, notify and compensfte potential and actual
transboundary effects were well-established inrima@tonal law long before Principle 19
was tabled. The concept of a duty to consult has lagplied by the international courts
since at least 1938&nd has steadily been reaffirmed in internati@aale law throughout
the twentieth century.

A range of case-by-case tribunals have been cotestiprior to, and since, the UNCED,
without the ability to apply or learn from a unisal process or clearly defined
parameters. Many cases have only been effectecegudast to transboundary damage,
thereby providing little or no reprieve for the @owmental damage caused, nor
adherence to Principle 19 or its predecessors.

4 OECD (1995) Environmental Principles and Concebimsilable athttp://www.oecd.org/officialdocuments/publicdispimgumentpdf/?
cote=OCDE/GD(95)124&docLanguage=En

® Ibid.

6 Trail Smelter Case, United States if AmericaweiGanada (1938 and 1941)
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Trail Smelter Case,United States v Canada (1938 and 1941)

Widely noted for setting a precedent in internagi@nvironmental law and consultation, this
case concerned transboundary air pollution cauged@anadian smelter releasing sulphur
dioxide into American (US) atmosphere. In 1927Wsproposed referral to the US-Canada
International Joint Commissidrand following review (and further US complaints)ilateral
Convention was signed by the two States to seittbdr disputes. The International Joint
Commission concluded that: “no State has the tighise or permit the use of its territory in such
a manner as to cause injury by fumes in or toghitary of another*°

Pulp Mills Case, Argentina v Uruguay (2010)
Uruguay unilaterally decided to commission two jndpmills on the river Uruguay, which flows
into the territory of Argentina, without consultidggentina. The relationship between the two
States in respect of the River is governed by 1&afute of the River Uruguay; and this was the
first dispute of its kind between the two States.

Argentina brought a case to the International Cotidustice claiming that Uruguay had breached
its obligations under the Status both in termsrotedure and substance. The former related to
the lack of consultation undertaken and the latteelation to the potential environmentally
polluting impacts the pulp mill would have on tlixer.

The ICJ found in favour of Argentina with respexthe procedural point — and determined that
Uruguay has failed to pass on information to then@dssion for the River Uruguay (CARU),
and thus did not follow procedure. On the lattairol the ICJ determined that there was
insufficient evidence to support the clai.

The Sethusamudram ship channel projectindia v Sri Lanka (ongoing)

The Indian government has proposed to dredge #tuSamudram channel’, a stretch of water
between India and Sri Lanka, in order to open ppssage for ships between its east and west
coasts, thereby avoiding the extra 30 hours takehdcurrent route around Sri Lan¥a.

The proposed site “is located in a globally sigrifit marine ecosysteii™ the Gulf of Mannar
Biosphere Reserve — which contains at least 11diespef coral and 5 species of turtteln
response to the potential for significant ecologitzanage to be caused by the dredging, in 2007

" Trail Smelter Case, availablettp:/untreaty.un.org/cod/riaa/cases/vol _[1l/19@B2.pdf
& The International Joint Commission was establigheduant to the Boundary Waters Treaty 1909
® United Nations, Reports of International Arbittatiards, Vol. Ill, 1905-81
10 Trail Smelter Arbitration, p. 1964 availabletp:/untreaty.un.org/cod/riaa/cases/vol_III/1982.pdf
™ For more detail of the case and for the judgmefiise International Court of Justice see: httpAwicj-
cij.org/docket/index.php?p1=3&p2=3&case=135&codeszRr4
2p Manoj (18 March 2011)5upreme Court to Decide on Sethusamudram Ship @hamDredging Today, available:
http://mww.dredgingtoday.com/2011/03/16/supremeretmidecide-on-sethusamudram-ship-channel-plan/
13 Sudarshan Rodriguez (July 2007) “Review of theifenmental Impacts of the Sethusamudram Ship CRuaggct (SSCP)” iftndian
Ocean Turtle Newsletteno. § Ashoka Trust for Research in Ecology and the Envirent, (ATREE), p. 16 available:
nttp://vaw.seaturtIe.orq/iotn/pdfs/issue-6/iotn63df.

Ibid.
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the Supreme Court ordered dredging to seize amdigted the Indian government to install an
expert panel to review and assess the environmiempaicts of the dredging programme.

In February 2010 the Supreme Court ordered thatlband comprehensive” Environmental
Impact Assessment be completed to assess theilgéasiban alternative route. The full impact
assessment was published in February 2Girid a decision on the suitability of dredging the
channel is pendiny.

This case demonstrates where the application otipte 19 is especially important. One country
was seeking to further its own aims in a way tfat the potential to negatively impact on another
as well as cause serious harm to global commons.

UNECE Espoo Convention and EU Strategic Environmeratl Assessments

Though criticised, environmental impact assessmtis) are one method of attaining
information on potential transboundary effects andld be used as a basis for notifying
other States of potential action and impacts (sealiscussion on Principle 17 for further
details).

The UNECE Convention on Environmental Impact Assesg (EIA) in a
Transboundary Context (the Espoo Convention) useserminology of Principle 19 by
obliging States to notify and consult each otheatbmajor projects under consideration
that are likely to have a significant adverse emvinental impact across boundaries. It
was adopted in 1991, prior to the UNCED, and edtért force in 1997. Following the
Convention’s First Amendment in 2001, accessiomugaproval by UN Member States
that are not members of the UNECE will be allowtedugh this is still not in forcd’

The European Union (EU) has also shown positivédeship on EIAs prior to and since
Rio, and in 2001 took the extra step of implemeantthe Strategic Environmental

Assessment Directive (‘SEA Directive’ 2001/42/E€)Transposed into Member State
legislation since 2004, the SEA Directive requitkat States must consult their own
public and environmental authorities in the scopamgl drafting of an environmental

report; as well as any Member States potentiafigcééd by transboundary impacts. An
assessment of reasonable alternative proposalgtéom monitoring and any necessary
remedial action of actions undertaken are alsoiredu

Although open to criticism, such institutions ardical for building confidence over the
long term and for providing a mechanism for disougsand resolving potential
transboundary disputes.

Trade
The duty to consult is well established in WTO land laid out in the 1994 General
Agreement on Tariffs and Trade (GATT), which set the general purpose rules for

5 Full EIA, http://www.scribd.com/doc/48731487/E1A-Full-RepoftNeeri-on-Sethusamudram-Ship-Channel-Project

'8 For more information on the pending Supreme Caeatsion seE: http://www.jdslanka.org/2011/03/so@eourt-to-decide-on.html
7 http://treaties.un.org/Pages/ViewDetails.aspx?sREATY &mtdsg_no=XXVIl-4-a&chapter=27&lang=en

18 http://ec.europa.eu/environment/eia/sea-legalcohtex
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consultation®

Procedures of consultation and notification aretipaarly applicable in international

trade in hazardous wastes and dangerous chemighbxe exporting countries are
required to receive the consent of importing caestrSome commentators, however,
feel that even this procedure of “prior informechsent” is not sufficient to prevent the
environmental harm which may be caused by somedradoducts (for example, through
the Basel Convention on the Control of Transboupdsliovements of Hazardous

Wastes)z.o

Water

Of the many transboundary issues, the greatesttiatteis paid to water, in light of its
critical nature as a resource and human right,itsnichicreasing potential as a reason for
conflict. Dealing specifically with transboundaryater pollution, the UN Watercourses
Convention establishes that States must,

“at the request of any of them, consult with a vievarriving at mutually agreeable
measures and methods to prevent, reduce and copbitltion of an international
watercourse, such as: (a) setting joint water duyalobjectives and criteria; (b)
establishing techniques and practices to addredtuggmn from point and non-point
sources; (c) establishing lists of substances tiwduction of which into the waters of

an international watercourse is to be prohibitedjited, investigated or monitored*

UN-Water asserts that multilateral treaties on dbmundary water issues have been
influential in avoiding conflict, as the last 50ays have seen only 37 acute disputes
involving violence, compared to the signing of 166aties’? UN-Water states that
‘nations value these agreements because they madmmational relations over water
more stable and predictabFeQ‘.

As action on water is taken to a greater extem tither transboundary issues, it should
be used as a model process.

Case study — Transboundary water issues working witEIAs

The five States bordering the Caspian Sea — Ajarhdran, Kazakhstan, Russia and
Turkmenistan — are not all parties and signatdaddgbe Espoo Convention. Despite this, they
have acknowledged the potential for transboundapacts on the Caspian Sea, and taken
consultative action.

In 2003, with the support of UNEP, UNECE, and thedpean Bank for Reconstruction and
Development (EBRD), the five States developed praltstep-by-step procedures for

¥ 5ee for more information on the WTO Rules relatingonsultation: Patrick F.J. Macrory et al'je World Trade Organization: legal,
economic and political analysi¥olume 2, pp. 1206-7
20 OECD (1995) Environmental Principles and Concepisilable athttp://www.oecd.org/officialdocuments/publicdispigument
pdf/?cote=OCDE/GD(95)124&docLanguage=En
2L UN Watercourses Convention (article 21(c))
Z http://www.un.org/waterforlifedecade/transboundavgters.shtml

Ibid.
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implementing ElAs in a transboundary context. Thadgregional guidelines address
compliance, natification, public consultations, ntonng and response. The presence of an
internationally funded project — Caspian Environtrierogramme (CEP) — was reportedly a
major factor in ensuring the sustainability of thedelines (e.g. through utilising the CEP
website and providing a framewaork for multistaketeslconsultations), as was consultation and
coordination with the Espoo Convention’s Secretéafia

The process produced a range of tools and lessomgder applicability, including:
- Guidelines for countries developing transboungapyjects
- Guidelines for affected countries
- Guidelines for project developers
- A web page on CEP website for Espoo projects; and
- A Summary of tools for public consultatién.

Challenges and Conflicts

Clarity of terminology and risk

A lack of clarity over the prescriptions of the miiple, and therefore the degree of risk
that necessitates notification and consultatiosepa key challenge to implementation.
Instances where “a sense of imminent crisis is ingssreate uncertainty as to when the
duty to inform of environmental risk actually ass&® and make it difficult to determine
when ‘significant transboundary environmental efemay occur. The level of damage
that constitutes ‘significant’ is not stipulated the Principle, and is open to wide
interpretation across MEAs and in national, regi@mal international policy and actions.
Abstract interpretation of the Principle means thdisputes often arise after
transboundary effects are felt, and internatioeghl action only tackles instances of a
certain severitﬁ.7

A lack of a common approach and standards

Despite the problems noted above, efforts to degiebal governance structures have
increased and improved levels of cooperation andagement of transboundary
challenges. However, a common deficiency remaiadabk of appropriate disincentives
and penalties to deter violatiofsGlobal or regional cooperation and agreement nteeds
be underpinned by attributable, common environmestandards and regulations;
information and expertise sharing; and public imeahent™® Furthermore, it is not clear
which international organisations or processesr@sponsible for setting standards and
monitoring practice. The terminology of Principl@ is applied widely but without clarity
or consistency and mechanisms such as MEAs coulll better together. For example,

2 hitp://www.unep.org/dec/onlinemanual/EnforcemettinationalCooperation/InternationalGuidelines/Riese/tabid/1170/Default.

aspx

%5 For more information, sewtp://www.caspianenvironment.org/newsite/index.htm

% | ynne M. Jurgielewicz (1996) “The Internationalgad Order”Global Environmental Change and International Lbkviversity Press

of America, p 60

" See, for example, Hangin, X. 200@ansboundary Damage in International La@ambridge University Press; and Sachariew, K.
1990. The Definition of Thresholds of Tolerance for Tiamsndary Environmental Injury Under Internationad: Development and
Present Statys\etherlands International Law Review

2 hitp://www.escwa.un.org/information/publicationstegbload/sdpd-05-5.pjif

2 bid., for example
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the Convention on Biological Diversity does notapeally address transboundary water
pollution, even though that problem representstecalissue for biodiversit§}‘.0

An effect of the general lack of clarity over thassues is that significant discrepancies
exist between States’ own interpretation of thedtple, and their ability and/or political
will to follow it. Different socio-economic conddns, traditions, organisational structures
and working practices in different countries leadimconsistencies and problems in
multilateral processes. For example, a study bydNeESCWA found that in that region
(and beyond), most attempts to manage the translaoyirenvironment are severely
impeded by political limitations, a lack of seriogsoperation, inadequate financial
resources, inefficient national environmental ligien, inadequate enforcement of
existing regulations, and recurrent political vitityt and insecurity. Furthermore, dispute
resolution mechanisms in the region, including j@aommittees, regional commissions
and international agencies, despite offering suibisilasupport to member states in
negotiations, fall short of playing a decisive aoaclusive role?

In the case of trade, hazardous materials and ptedooved knowingly across borders
are arguably more easily defined, monitored andileegd than hazardous materials
moved by natural process (e.g. pollution throughewaays). The fact that there is still
dispute over such ‘packaged’ transboundary prosekgghlights the difficulties in the
field at large.

Lack of a common tribunal approach

No independent international body exists to adjidicover the proceedings of
transboundary impact consultations. Currently, gbiet Tribunals are constituted on a
case-by-case basis, stipulated by MEAS or by regiagreements. In most cases these
Tribunals will be relevant only to the particularse and States involved in the dispute or
negotiations.

This process potentially has its locally-relevaenéfits, but leads to inefficiency and
variable standards, globally. With such a localregional approach it is difficult to
establish universal precedents to apply in wideesaunless the case goes to the ICJ.
Unlike national legal systems that establish a gueat for future interpretation, the
international application of — in this case — the Reclaration does not. Therefore the
Principle and its application can be interpretedigomously and in fragmented fashion;
and few universal lessons can be learned and appV@hout the interpretation of the
courts States are, in a sense, at liberty to coatacting without having to consider how
the Principle should be applied in their circumstm

Similarly, there is no international requirement ®EAs to be undertaken as part of
project proposals, in the way that they are throtilghEU’s SEA Directive. Even so, a
lack of clarity in the Espoo Convention means that requirements placed on States in

% Brels, S., Coates, D., and Loures, F. (2008). sranndary water resources management: the role of

international watercourse agreements in implemientaif the CBD. CBD Technical Series no. 40. Seciat of the Convention on
Biological Diversity, Montreal, Canada. Availablehdtp://www.cbd.int/doc/publications/cbd-ts-40-erf.pd

31 UN-ESCWA, 2005. The Environment in the Transboupd@ontext in the ESCWA Region: Situation and Regmmdations.
Available athttp://www.escwa.un.org/information/publicationstegload/sdpd-05-5.pdf
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ElAs are still often uncleaf

Retroactive approach to negotiations

The framework of environmental governance ofteruées on compensation and penalty
for transboundary damagaused rather than thereventionof damage in the first place.
The case law examples above serve as examplesatdsStindertaking activity or
development first, and entering into negotiatioater; and only at the insistence of
affected (or potentially affected) neighbours. Tit@soactive approach is at variance with
the notification and consultation objectives of tReinciple, and with sustainable
development itself. It is still common practice.

Water

Even though transboundary water issues are higheomternational agenda, experts still
consider that international watercourse agreemegrs to be more concrete, setting out
measures to enforce treaties and incorporatingleéteonflict resolution mechanisms.
Integrated water resources management (IWRM), cdle in Agenda 21 to improve
transboundary water governance, is also ‘largelseecognised in the terminology of
international water resources law and diplomd&ty’.

Case Study — Water and wider transboundary issuesiithe ESCWA Region
Due to its critical nature and associated poteontallicts, regional transboundary environmental
policy and cooperation in the ESCWA Region has $ecuprimarily on water. Beyond this, there
has been insufficient exploration of wider transtaary management on issues including marjne
environments and coastal zones, air pollution,land degradation. There exists a ‘glaring

absence of legally binding agreements or effedtives on the management and protection of
trans-national environmental resources’, and wheses-national agreements exist, they ‘tend to
remain partial, inequitable, and lack adequate me&monitoring and enforcemerit'.

The enhanced focus on water issues means thatas@uecemeal agreements do exist, and these
have applied the principles of international lawMater-sharing principles of cooperation,
inclusive participation and mutual gain’. Even smst international bodies of water in the
ESCWA region are not regulated by comprehensiariational agreement.

The Way Forward

In order to improve the frequency and efficacy ofification and consultation between
States, improved integration of national and irdéonal legal approaches and processes
is crucial. Strengthening the institutional framekvthat supports the role of consultation
in mitigating transboundary harm could significgnéinhance the ways in which States

%2 http://www.unep.org/dec/onlinemanual/EnforcemeigfinationalCooperation/InternationalGuidelines/Riese/tabid/1170/Default.
aspx
33 http://www.un.org/waterforlifedecade/transboundargters.shtml
% Background paper for UNEP http://www.unep.org/environmentalgovernance/Linktaspx?fileticket=wFwY Abbq1-0%3d&tabid
=604&language=en-US
% UN-ESCWA, 2005. The Environment in the Transboupdaontext in the ESCWA Region: Situation and Resmndations.
évailable athttp://www.escwa.un.org/information/publicationstegbload/sdpd-05-5.pdf

Ibid.
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engage in the process in good faith and prior tgagimg in the disputed activities.
Central to this is providing clear and accountat@énitions and standards relating to the
duties to consult and notify.

An International Court for the Environment®’ (or tribunal) would offer an
independent and informed forum in which disputeswben States could be heard.
Resulting declarations and decisions could themprstedents applicable to wider States
and disputes (including civil society and the pirévaector), and for clear, universal
application. This would include clear definitionsida parameters over ambiguous
terminology such as ‘significant’, ‘early’, and ‘igood faith’. Such an institution and
process could improve transparency over transboyndsues and better protect
environmental and social wellbeing through evidelnased judgments.

More generally, capacity building should be enhdnieimprove the understanding of
transboundary issues and the mutual co-benefitsStates in early consultation and
notification. This could be allied to a programnoe flata collection to set international
environmental standards, and identify and assessiriplications of the existing
framework of national and regional policies andrapphes.

37 Seehttp://icecoalition.comfor more information on the work of the ICE Cdalit
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Principle 20

Women play a vital role in environmental managemenand
development. Their full participation is therefore essential to
achieve sustainable development.

Introduction

Women have long played an integral role in envirental management through use of
natural resources and traditional roles in sotieBocial and economic inequities are
especially hard on women and children as they firenmajority of the world’s poor.
The UN estimates that approximately 70% of theiliBn people living on less than
one dollar a day are women, and these figures isiggrwith current food, fuel and
financial crises.

In the lead up to the UNCED, the Women’s Environtraerd Development Organisation
(WEDO) convened over 1500 women from around theldvtw raise awareness and
campaign for women and gender to be included in dfieial discussion$ Their
movement, ‘Women’s Action Agenda 21’, focused on ateas of sustainable
development including governance, environment,tariBm, global economy, poverty,
land rights and food security, women’s rights, ogjuctive health, science and
technology, and education. Its lobbying helped thieve an array of references to
women throughout the official conference agreemeniduding an entire Agenda 21
chapter devoted to gender (Chapter 24), and thicaed Rio Principfe

A progression can be witnessed of the focus oneeisdues in this debate, alongside or
in place of women'’s issues. Gender issues implgeonfor both men and women, and
their interrelationships and (in)equalities. Nekieteéss, specific attention to women’s

needs and contributions is still required in orderaddress persistent gender gaps,
unequal policies and discrimination that have, atid, disadvantaged women and

distorted development across societies.

State of Implementation

After the UNCED'’s progress in establishing the r@i@vomen in discussions, debate has
shifted from narrowly looking at women in developthgWID) and women and

development (WAD), through which economic developtmeas seen as a way of
empowering women; to gender and development (GAbjch analyses the roles and
responsibilities assigned to both women and mem,stitial relations and interactions

1 UNEP (2005) “Chapter 1: Introduction” in Women ahd Environment, p.5. URIhttp://www.unep.org/PDF/Women/ChapterOne.pdf
2 http://www.uncsd2012.org/rio20/index. php?page=view& 1 &type=230&menu=3&ccessed 13/10/2011

3 WEDO (2008) Our Story. URIhttp://www.wedo.org/about/our-story

4 UNEP (2005) “Chapter 6: Towards Gender Mainstregnin Environmental Policies” in Women and the Eoniment, p.94. URL:
http://www.unep.org/PDF/Women/ChapterSix.pdf

® UNDP, 2007. Empowered and Equal: Gender Equatiitedyy 2008-2011

176



between them, and the opportunities offered to .edble GAD approach, rather than

focusing solely on women and women’s projects, jpley a framework and an

obligation to re-examine all social, political ardonomic structures and development
policies from the perspective of gender relatfonGommentators consider this an
important shift as gender had previously been perdein a reductionist manner,

restricting the subject to women'’s issues wherptheer differentials and social relations
between women and men should be a more importansforhe goal can be seen to be
no longer just incorporating women (who are oftevoived in work yet continue to be

left outgof most of its benefits), but of empowerinvomen to transform unequal

relations.

The broader concept of gender gained full recogmitt the 1995 UN Fourth World
Conference on WoménFrom this emerged the Beijing Declaration and Bedjing
Platform for Action, both of which focused on renmay obstacles to the participation of
women in public and private lives through a fuldamqual share of economic, social,
cultural and political decision-makily Women’s Action Agenda 21 has continued to be
a major advocate of these aims in discussions wiitternational institutions,
governments, the private sector and civil socid@tye group’s reporiWomen’s Action
Agenda for a Healthy and Peaceful Planet 20difns to “[build on the] diverse
experience of 1000s of women striving to bring Rie agreements to life*:

Despite growing recognition and elevation of théate - and increasingly high-profile
action groups and proponents - societal gendeusday persists, and in many countries
women'’s skills and contributions remain unrecogtised undervaluetf.

UN institutional focus

UNDP’s work towards gender equality focuses pritgadn the achievement of the
MDGs, supporting national partners by ‘identifyiaigd responding to the gender equality
dimensions of its four inter-related Focus Areasivgsty reduction, democratic
governance, crisis prevention and recovery and renwient and sustainable
development’. Attention is also paid to identifyimpd removing internal barriers to
women’s advancement into senior management, inudvomen from developing
countries; and in working with other UN agenciexluding through the ‘up-scaling of
innovative models developed and tested by the Oritations Development Fund for
Women (UNIFEM)*®

® FAO (2011) Gender and development, URttp://www.fao.org/economic/esw/esw-home/esw-gewigselopment/en/

" Hug, Saleemul and Reid, Hannah (2005) Climategiand development consultation on key researclsshles, IIED cross sectoral
issues, Section 3.2 Gender, Fatima Denton p.4. URb://pubs.iied.org/pdfs/GO0054.pdf

8 FAO (2003) Gender and Sustainable Developmentytabds: an Analysis of Field Experiences, p.4. URL
ftp.fao.org/docrep/fao/005/j0086€/j0086€00.pdf

9 UNEP (2005) “Chapter 2: Women, Environment and&unable Development — Making the Links” in Womerdahe Environment,
p.16. URL:http://www.unep.org/PDF/Women/ChapterTwo.pdf

2 UN Women — Fourth World Conference on Women. URtp://www.un.org/womenwatch/daw/beijing/fwcwn.html

1 UNEP (2005) “Chapter 6: Towards Gender Mainstregrin Environmental Policies” in Women and the Eoninent, p.94. URL:
http://www.unep.org/PDF/Women/ChapterSix.pdf

2\Women’s Major Group Rio+20 Steering Committee, 204 Gender Perspective on the ‘Green Economy'itBhle, healthy and
decent jobs and livelihoods - Women’s Major Groopgition paper in preparation for the UNCSD 2012aikable at
http://wecf.eu/english/articles/2011/02/green_econdVIARCH_6.pdf

3 UNDP, 2007. Empowered and Equal: Gender Equatitted)y 2008-2011
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UNEP recognises gender as a cross-cutting prianityts programme of work, and
promotes women’s participation in all environmenfaiotection and development
activities. In 2005, UNEPs Governing Council addpBecision 23/11 on Gender Equity
in the Field of the Environment.

The FAO is looking at ways in which increased dttento energy and gender linkages
can help countries promote sustainable agricultpratiuction and rural development,
and work towards the MDG targéts

In 2010, the UN consolidated the previous four UMsibns concerned with women’s
and gender issues to create ‘UN Women’, which becaperational in January 201%.
This move came in response to calls that withoaifftitus of a single agency it had been
difficult to deal with gender justice effectivelyd efficiently!” The main roles of UN
Women are to help inter-governmental groups sucth@<ommission on the Status of
Women to develop policies, global standards anansasn gender equality; to provide
technical and financial support to Member Statesriplement these standards; and to
enable Member States to hold the UN system to adamu its commitments on gender
equality, including regular monitoring of systemeiprogres$®

Box 1. International Affirmations of Women’s Ri 9htsin Environment and Development (post-
1992

1993 | ThewWorld Conference on Human Rightsin Vienna clearly acknowledges that women’s rights
are hsgoman rights and that human rights of womeraar@alienable part of universal human
right
1994 | Thelnternational Conference on Population and Developmnt in Cairo takes major steps
forward on women’s and girls’ rights to control ithiézes and obtain equal status with men,
including in the areas of reproduction and famignming. The Programme of Action affirms
that women’s empowerment, autonomy, equality andtgare important ends in themselves jas
well as essential for sustainable developmentsit defines reproductive rights and applies
principles to population policies and programmesaldo calls on Governments to make sexug
and reproductive health care available to all (wopmeen and adolescents) by 26115
1995 | TheWorld Summit for Social Developmentin Copenhagen called for the eradication of
poverty and the promotion of social justice and \eais right$?

TheUN Fourth World Conference on Women Beijing, and the affiliated NGO Forum in
Huairou, provided the opportunity to consolidate aarsue previous decisions through the
Beijing Platform for Action . This provides a ‘road map’ with standards foic@atby
governments, the UN, civil society, and where appate the private sector, for achieving
gender equality in key areas including poverty,cadion and training, health, institutional

4 UNEP Gender nd the Environment, URlww.unep.org/gender_env/about/index.asp

15 Lambrou, Yianna and Piana, Grazia (2006) EnergyGender issues in Rural Sustainable Developmé®, Report, p.1. URL:
www.fao.org/sd/dim_pel/docs/pel 060501d1_en.pdf

16 | ewin, Tessa (2010) “UN Women receives guardedovet from gender activists”, IDS News 22.07.201RLU
www.ids.ac.uk/go/news/un-women-receives-guardedameé-from-gender-activists

7 Lewin, Tessa (2010) “UN Women receives guardedovet from gender activists”, IDS News 22.07.201RLU
www.ids.ac.uk/go/news/un-women-receives-guardedameé-from-gender-activists

8 UN Women (2011) URLhttp://www.unwomen.org/

1 UNEP (2005) “Chapter 2: Women, Environment andti&uable Development — Making the Links” in Womerdahe Environment,
p.20. URL:http://www.unep.org/PDF/Women/ChapterTwo.pdf

20 www.unhchr.ch/women

2L ywww.un.org/popinficpd2.htm

2 hitp://social.un.org/index/Home/WSSD1995.aspx
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mechanisms, human rights, decision-making, anétiv@onment. Section K, on women and
the environment, asserts that “women have an eabguie to play in the development of
sustainable and ecologically sound consumptionpaiaduction patterns and approaches to
natural resource management”

2000 | Beijing+5: Beijing and Beyondconvenes in New York and recognises several emgrgi
critical issues for women and girls, including wegtated rights, gender-based violence ,
reproductive and sexual rights, education and seeturity, and access to productive
resource$’

The Millennium Declaration, signed by all 189 UN Member States, promisepftomote

gender equality and the empowerment of women ast@fé ways to combat poverty, hunger
and disease, and to stimulate development thailissustainable® Goal 3 on Gender Equality
and Goal 5 on Maternal Health both deal directlthwie empowerment of women; Goal 2 or
Universal Education incorporates the access issu@sights of girls; and Goal 6 on Combating
HIV/AIDS focuses on the issues of mother to chilthsmissioff. The Declaration also makes
clear that gender equality is a condition for theiavement of all the MDGs.

Security Council resolution 1325 (200Q)on women, peace and security, recognises thecimpa
of war on women. It recommends improving women@t@ction during conflicts, and women’s
leadership in peace-building and reconstruction.

2001 | TheUN General Assembly special session on HIV/AIDB New York adopts targets to
promote girls’ and women’s empowerment as fundaaiesiéments in the reduction of the
vulnerability of women and girls to HIV/AID®

2002 | TheWorld Summit on Sustainable Developmenin Johannesburg issues the Johannesburg
Declaration and Plan of Action. It confirms the dder gender analysis, gender specific data
and gender mainstreaming in al sustainable devedapefforts, and the recognition of
women’s land rights. The Declaration states: “We@mmitted to ensuring that women’s
empowerment, emancipation and gender equalityndegrated in all the activities encompassed
within Agenda 21, the MDGs and the Plan of Impletagan of the Summit” and calls for “the
enhancement of women’s participation in all wayd anall levels relating to sustainable
agriculture and food security, and recognises ohe aof women in conserving and using
biodiversity in a sustainable w&y”

2003 | The eleventh session of the UNCSD decides'geatder equality will be a cross-cutting issue
in all forthcoming work up until 2013°

UNDP still regards the Beijing Platform for actioms a relevant guideline for
development programming and women’s empowermenighwis ‘exceptionally clear,
straightforward and actionable’. UNDP also asstvas the Millennium Declaration and
MDGs ‘confirmed the salience’ of the Beijing agentsking forward its provisions into
national action towards the targetsHowever, the UN’s 2010 review of action makes
the state of progress painfully clear:

2 www.un.org/womenwatch/confer/beijing/reports

24 DAW, 2001;www.un.org/womenwatch/confer/beijing5/

25 ywww.un.org/millennium/

26 UN Millennium Development Goals (2010) URttp:/www.un.org/millenniumgoals/
27 http://www.un.org/Docs/scres/2000/s¢2000.htm

2 ywww.unaids.org/Unaids/EN/events/un+special+sessinfiiv_aids.asp

2 WEDO, 2002 www.johannesburgsummit.org

%0 www.un.org/esa/sustdev/csd/csd11/CSD11.htm

%L UNDP, 2007. Empowered and Equal: Gender Equatiigt&yy 2008-2011
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“Gender equality and the empowerment of women ateedteart of the MDGs and are
preconditions for overcoming poverty, hunger argkdse. But progress has been
sluggish on all fronts—from education to accesgdiitical decision-making

National- and regional-level action

Box 2: African institutional mechanisms supportingthe Beijing Platform for Action
UNECA describes progress across all African coastim monitoring the implementation of the
Beijing Platform for Action (BPFA) and the AfricaPlatform for Action, through establishing
institutional mechanisms for the advancement of emwimncluding ministries, commissions,

divisions, departments, councils and forums. Tistisetures have reportedly been strengthened
in many countries, with gender focal points inmailhistries, and portfolio committees on gender
in legislative bodies. These have been supporté&tiérabsolute majority’ of countries by gender
policies integrated into national development plaisil society organisations have also

strengthened monitoring by forming gender netwotksitions, forums and lobby groufs.

However, significant challenges to effective impéatation, coordination and accountability o
such plans and policies are posed by a lack ofcilgpdlost national mechanisms lack capacity
to monitor and evaluate gender equality performaned sectors of the economy; they are
poorly resourced (in terms of staff, skills and ¢pet); lack coordination and political power
across wider ministries and institutions; and aréher hindered by a lack of political wifl.

Access to technology

In India and other developing nations, access thosaand television has promoted
women’s community engagement and education. Womdmeise communities are being
introduced to the use of computers and the intdordivelihood enhancement activities.
Cell phones have penetrated many rural areas andhedping women farmers to do
business without ‘middle men’, improving their imse3*

Agriculture

In many developing countries, women’s ability tonefit from improved agricultural
management, and to enter related fields such ashiture, fisheries, and forestry, is still
relatively very low, due in part to patriarchalitatles and social conditioning. There are
few women agriculture officers or extension workeasd due to socio-cultural reasons
male agriculture officers and extension workersaten not trained, expected or willing
to talk to the women farmers who contribute the misgriculture®

Challenges and Conflicts

32 UNECA, 2005. Promoting Gender Equality and Womdispowerment in Africa: Questioning the Achieverseard Confronting the
3C3ha||enges Ten Years After Beijing. Availablehétp://www.uneca.org/acgd/Publications/Gender_Etyuadif
Ibid.

% Women’s Major Group Rio+20 Steering Committee, 204 Gender Perspective on the ‘Green Economy:itBhle, healthy and
decent jobs and livelihoods - Women's Major Groupsifion paper in preparation for the UNCSD 2012.aifble at
http://wecf.eu/english/articles/2011/02/green_econdVIARCH_6.pdf

% Women’s Major Group Rio+20 Steering Committee, 204 Gender Perspective on the ‘Green Economy’:itBhle, healthy and
decent jobs and livelihoods - Women's Major Groupsifion paper in preparation for the UNCSD 2012.aifble at
http://wecf.eu/english/articles/2011/02/green_econdVIARCH_6.pdf
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Generally, while the international scene has segiminecognised women’s essential
contribution to economic development, in practiteirt activities are still deemed
informal and without measurable economic signifah In the context of

environmental management and development, IIEDddbat:

“Women are still at the lowest end of the sociarhrchy in spite of their enormous
contribution both in the agriculture and forestrycsors yet they continue to subsidise

development mainly through productive activitiesoltare perceived as ‘free’’

Women'’s participation and the wider issue of gerebpwality are still seen as discrete,
independent aspects of sustainable developmehgrrétan being fully integrated into
policies and programmes. In part this can be aifiedh to deeply entrenched
discriminatory social structures and attitudes plent in most societies towards gender
roles, which the various attempts to raise disaussind implement gender-sensitive
policies based on social context have failed tdiesa€®. Both mitigation and adaptation
policies prefer technological and scientific measurather than “soft” policies that
address these kinds of attitudes and the sociderdifces that cause gendered
discriminatior®.

Addressing prevailing discriminatory attitudes in averarching way is a significant
challenge in itself which can often only be addedsén local contexts. The overall,
international policy responses to date have alsegahallenges in the way they have
attempted to address the issue. A number of theskenges are presented as examples
below.

Narrow focus — women’s issues over gender issues

There is a plethora of criticism of the many attésnpo mainstream gender into
international policy making. It is found that genddiscussions are still largely
considered to concern women only, rather than tite&l gocietal dynamic between
women and men, and the perceptions and inequailittesent to this dynanfl® While
awareness of these gender dimensions is growingifia$&sAD circles and among
women'’s rights activists, in mainstream policiesytistill tend to be overlooké&d

For example, various studies have shown that geadpects have generally been
neglected in international climate poli&including the absence of a gender perspective
in the UNFCCC and other initiatives, despite thE@Pmaking clear that climate change

% UNEP (2005) “Chapter 6: Towards Gender Mainstregnim Environmental Policies” in Women and the Eowinent, p.99. URL:
http://www.unep.org/PDF/Women/ChapterSix.pdf

%" Hug, Saleemul and Reid, Hannah (2005) Climategiand development consultation on key researcheshles, IIED cross sectoral
issues, Section 3.2 Gender, Fatima Denton p.10: bigk://pubs.iied.org/pdfs/G00054.pdf

%8 UNEP (2005) “Chapter 2: Women, Environment andtauable Development — Making the Links” in Womertdahe Environment,
p.13. URL:http://www.unep.org/PDF/Women/ChapterTwo.pdf

39 Lambrou, Yianna and Piana, Grazia (2006) Gendee:Missing Component of the Response to Climate@haFAO Report, Rome,
2006 p.1. URLftp.fao.org/docrep/fao/010/i0170e/i0170e00.pdf

“01IED (2011) Making Gender and Generation MattdRLwww.iied.org/governance/about/making-gender-ancepgion-matter

41 Oxfam and Practical Action (2009) Climate Change @ender Justice, p.1. URL:
http://www.oxfam.org.uk/resources/downloads/wigdithate/\WIGAD_climate _change_gender_justice book.pufp

42 Lambrou, Yianna and Piana, Grazia (2006) Gendwe:Missing Component of the Response to Climatex@a-AO Report, Rome,
2006 p.2ftp.fao.org/docrep/fao/010/i0170e/i0170e00.pdf
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affects people differently across gender Ifile®\ 2006 FAO report also found that
gender aspects had generally been neglected imatiienal climate policy with only a
few signs beginning to show at COP sessions thatlggewas being tangentially
broached.

Narrow focus - women as victims

A challenge exists to turn debate around from aufgoon women as victims, to
empowering women as part of the solution. To tdke éxample of climate change,
inequalities in crucial areas such as access 1o haalth services, including reproductive
health services, intensifies the widely acceptetionothat women’s close connection
with the environment and natural resources inceasgeir vulnerability to the
consequences of climate change. The realisationhisf is incredibly important in
empowering women and ensuring gender equity, arsgp@ challenge in itself, but
focusing on this vulnerability too much can be weéntal. Women often have untapped
skills, coping strategies and knowledge that cdaddused to minimise the impacts of
climate change, land degradation and environmenisinanagemefit As Oxfam and
Practical Action state:

“When gendered issues are mentioned at all in dssmos of climate change, it is usually
with reference to women’s gendered vulnerabilityt BBere is a tendency to present
women as victims rather than as agents capablemtributing to solutions, and to make
broad generalisations that lump together all worirethe global South®.

Land rights and inequality of reforms

There is still a lack of acceptance that women dedues are actors in the process of
change, reflected in many formal land rights systemd reform proces$ésA lack of
equal property-, inheritance-, and trade-relatédrivational Property Rights (IPRs) are a
major cause of women’s impoverishment and soceddarity, and actually threaten to
turn women’s local knowledge against th&t?

For example, land reform in a development contexisually implemented to make more
equitable the share of land resources, and to enggal rights are established and
upheld, including for women. However, without adbgendered context, some cases
have seen women'’s customary rights eroded as fangiats are extended in ways that
misunderstand women’s roles. Examples include:

43 CEDAW (2009) Statement of the CEDAW commitmenGender and Climate Change"&ession, New York 20July — 7" August
2009, p.1. URLwww2.ohchr.org/English/bodies/cedaw/docs/Gender_elimdate change.pdf

44 Lambrou, Yianna and Piana, Grazia (2006) Gendee:Missing Component of the Response to Climatex@haFAO Report, Rome,
2006 p.1. URLftp.fao.org/docrep/fao/010/i0170e/i0170e00.pdf

4 Lambrou, Yianna and Piana, Grazia (2006) Gendwe:Missing Component of the Response to Climatex@a-AO Report, Rome,
2006 p.32ftp.fao.org/docrep/fao/010/i0170e/i0170e00.pdf

46 Oxfam and Practical Action (2009) Climate Change Gender Justice, p.3. URL:
http://mww.oxfam.org.uk/resources/downloads/wigdithate/WIGAD_climate_change gender_justice book.gmfp

47 Daley, E. And Englert, B. (2010) Securing lanchtigfor women — changing customary land tenureiamdementing land tenure
reform in Eastern Africa, ASA UK Meeting, Oxfam 16-  September 2010, p.5. URL:
http://www.oxfam.org.uk/resources/learning/landrsgtiownloads/customary_tenure_implementing_teneferm_in_eastern_africa.pdf
48 Women’s Environment and Development OrganizatiEDO) and Network for Human Development (REDEH)020Women’s
Action Agenda for a Healthy and Peaceful Plane62@Yailable ahttp://www.generoyambiente.org/arcangel2/documéd@3spdf

49 UNEP, 2005. Women and the Environment. URttp://www.unep.org/PDF/Women/ChapterThree.pdf
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- An analysis of credit schemes in five African coied found that women received
less than 10 per cent of the amount of credit aegitd male smallholdets

- In Brazil, women are often supposedly guaranteaghlegjghts to land distributed
through agrarian reform that passes the land rightthe head of the household
(usually women). However, as few women are actufaiynally registered as the
head of the household, and instead just as depenndba women do not receive the
tenure security they ne¥d

- In India, women provide 75 per cent of labour fansplanting and weeding rice, yet
fewer than 10 per cent actually own land. Duringfedl shortages, more girls die
than boys, and the nutrition of girls suffers mdteing periods of a shortage of food
and rising food pricé$

As discussed in other section of this report, thisrea real danger that indigenous
knowledge will be extracted, patented and soldtlier benefit of industry and research
institutions; this can further undermine women’'d¢caomy and their access to- and
control over vital resourcgs

Governance and the UN process

A number of reviews and assessments have identifieghge of factors that limit and
constrain the achievement of multilaterally-agrpedrities and commitments for gender
equality, including various limitations in nationahpacity for the advancement of
women>* Furthermore, women’s participation in governanicecsures at local, national
and international levels remains ‘woefully loWw’.A 2006 evaluation of gender
mainstreaming in UNDP found that its own abilitysa@early lacking:

“While there are many committed individuals and sdislands of success”, the
organization lacks a systematic approach to gemdainstreaming. UNDP has not
adopted clearly defined gender mainstreaming goais,dedicated the resources needed
to set and achieve them. There has been a lagdadérship and commitment at the
highest levels and of capacity at all levels. Trnglications of the evaluation are that
UNDP should reconsider its approach, if gender maigaming is to produce tangible
and lasting results*

The Way Forward

To recognise and mainstream women’s role in enum@mal management and
development, and achieve women'’s full participaiiosociety, international sustainable

O WEDO Library - Environment and gender equalitg keys to achieving Millennium Development Goals -
http://mww.wedo.org/library/environment-and-geneeuality-the-keys-to-achieving-millennium-developrrgoals

®1 Stuart, Elizabeth (2011) Making Growth Inclusigame lessons from countries and the literaturea®®Research Report, p.25. URL:
www.oxfam.org/files/rr-inclusive-growth-260411.pdf

*2WEDO Library - Environment and gender equalitg keys to achieving Millennium Development Goals -
http://www.wedo.org/library/environment-and-genéguality-the-keys-to-achieving-millennium-developrhgoals

3 UNEP (2005) “Chapter 3: Women and Biodiversitg tiore of existence” in Women and the EnvironmeB8. URL:
http://mww.unep.org/PDF/Women/ChapterThree.pdf

¥ Including the. Report of the High Level Panel onh€rence, 20 November 2006, Taking action: Achiggender equality and
empowering women Report of the MDG Task Force amcition and Gender Equality, the Outcomes Docu2@®f; and others — cited
in UNDP, 2007. Empowered and Equal: Gender Equatitgtegy 2008-2011

%5 Women'’s Environment and Development OrganizatiEDO) and Network for Human Development (REDEH)020Women’s
Action Agenda for a Healthy and Peaceful Plane62@Yailable ahttp://www.generoyambiente.org/arcangel2/documéd@3spdf

%6 UNDP. January 2006. Evaluation of Gender Mainstirg in UNDP.
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development policy and its associated debate moserbeyond solely women'’s issues
and towards gender equality. Without such a pragpesthe local and gendered context
will not be fully understood and ineffective pobsi will persist. Policy responses should
not be simply imposed from above and left as gestubut based on the needs,
aspirations, knowledge and capabilities of indialdy empowering them as crucial
partners in practical efforts

In their position paper for Rio +20, the Women Rl6+Steering Committee have called

for policy and legislative changes that:

* secure women’s property rights, land tenure, amdrobover natural resources;

e promote women’s access to services and technologesled for water, energy,
agricultural production, family care, household mg@ment and business enterprises;

» provide safe health care facilities, including $exual and reproductive health;

* enable women - and men - to combine their jobs ehildcare;

e support investments in women’s economic empowernaert

« promote women’s participation in government andress leadership.

To begin to achieve these aims, calls for stremgttieglobal partnerships in international
development should be complemented by a renewedndament to existing gender-
related frameworks, including the Convention on tEkmination of all forms of
Discrimination Against Women (CEDAW) and the BaijifPlatform for Actior’. As
natural resource managers, women must be involvesfforts of anticipating adverse
environmental impacts and in environmental cons@mamore officially®. Further
specific calls from experts include requirementstfie WTO to undertake a gender and
social impact assessment of existing and new iatenmal IPR regimes and instruments;
and the inclusion of gender-disaggregated datarapdrts on women’s health risks
related to the environment in monitoring the impéentation of Agenda 2%

Rio +20 provides a great opportunity to empowerrteey UN Women to advocate these
aims and ensure gender equality plays a centtalgnal role in sustainable development.
Funding and support from wider UN bodies shoulgberitised to establish this body in
negotiations and decisions to reflect the imporamicthe agenda.

5" Lambrou, Yianna and Piana, Grazia (2006) Gendee:Missing Component of the Response to Climate@haFAO Report, Rome,
2006 p.2. URLftp.fao.org/docrep/fao/010/i0170e/i0170e00.pdf

%8 Women’s Major Group Rio+20 Steering Committee, 204 Gender Perspective on the ‘Green Economy:itBhle, healthy and
decent jobs and livelihoods - Women's Major Groupsifion paper in preparation for the UNCSD 2012.aifble at

http://wecf.eu/english/articles/2011/02/green_econdVIARCH_6.pdf

% Jones, Nicola; Holmes, Rebecca and Espey, J42€168) “Gender and the MDGs: A gender lens is Vialpropoor results”, ODI
Briefing Paper 42, September 2008, p.4. URLp://www.odi.org.uk/resources/download/2386.pdf

€0 Lambrou, Yianna and Piana, Grazia (2006) Gendee:Missing Component of the Response to Climate@haFAO Report, Rome,
2006 p.21. URLftp.fao.org/docrep/fao/010/i0170e/i0170e00.pdf

¢ Women’s Environment and Development OrganizatiEDO) and Network for Human Development (REDEH)020Women'’s

Action Agenda for a Healthy and Peaceful Plane62@Yailable ahttp://www.generoyambiente.org/arcangel2/documéd@3spdf
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Principle 21

The creativity, ideals and courage of the youth ahe world
should be mobilized to forge a global partnershipn order to
achieve sustainable development and ensure a betfeiture
for all.

Introduction

The UN General Assembly defines ‘youth’ as persohd5 to 24 years of age. This
definition overlaps with that of ‘children’ by th@onvention on the Rights of the Child as
all persons between 0 and 18 years of age. Howievsrindeed a culturally relative
definition and there are many examples where tleeohgouth is extended beyond 24.

In 1992 a small group of young people and childfendraised to attend the Rio

conference and addressed delegates with the admissbming up here today | have no
hidden agenda, | am fighting for my futufeThis was the beginning of a movement of
young people attending and participating in inteéomal conferences and negotiations,
the importance of which was recognised in Princileand laid the foundations for a
powerful ‘mobilisation’ of youth across the Glolwedttend such conferences.

However, participation in such conferences is amg aspect of the way in which young
people can be mobilized to ensure sustainable dewent; participation of young

people in the national decision making processkdimg to the sustainability agenda is
also vital and this is reflected in Chapter 25 ofeAda 21, which states that the
“involvement of today’s youth in environment andvdl®pment decision-making and in
the implementation of programmes is critical to lihveg-term success of Agenda 21”.

Forging a global partnership between and amongsydiuth over the past two decades
has been particularly successful as a result ofiétvelopment of technologies and online
communications, which has facilitated networkingl aelationship building; this has
largely been driven by self-organising groups afiyg people who are better connected
than generations previously, as well as the adetbetter connected travel possibilities
and globalization more broadly. Beyond the spediistainable development agenda it is
important to consider both the role of young peadplevider society and the role of
different sectors in supporting young people, fostance through education — both
formal and informal — as well as the involvemerdttiiouth civil society organisations
and charities have had in developing the capadityoang people, and other mentoring
schemes that are led and run by a variety of sector

Both principles 3 and 21 emphasise the resporsgsilthat decision-makers have to
those young and future generations whom they reptedn a democratic system of

! Watch the intervention onlin@ttp://www.youtube.com/watch?v=5¢g8cmWZOX8Q
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governance where elected representatives makeatexisn behalf of their constituents,
it is crucial that the unspoken voices of futur@emations and too often unheard voices
of young people are included through the many celsnihat have been forged over the
years by the self-mobilisation of young people,rébg upholding one of the central
tenets of sustainable development, that of intezgtional equity.

Implementation

Principle 21 rather ambiguously calls for the yotdhbe mobilized, but it does not define
who ought to do the mobilizing nor does it outlim@v such support might be deployed
in order to fulfil the objective of the principlendhe whole. It is implied, however, that
support could be shown by a variety of differentoesz the international community,

such as through international youth engagementranoges and facilitating global

networking; national governments though fundingiorat! youth initiatives as well as

supporting education on sustainable developmenil; society organisations and youth
clubs that play a role in capacity building and kg with the youth community to run

their own initiatives; the scientific community tuild on and enhance the knowledge
base of youth; and finally the self-organisatiord aelf-mobilisation of young people

themselves.

Many international processes and Convention forae haver the years developed
dedicated processes for engaging the youth anddangva means of participatiofor
example, there are currently official Youth Congitcies in the UN Framework
Convention on Climate Change (UNFCCC), the Conwentin Biodiversity (CBD), and
the Commission for Sustainable Development; the CB& provides an accessible
website on the Convention and its related workcfaldren and young people, including
the ‘Youth Symposium for Biodiversitf‘;UNICEF is working with young people from
indigenous communities who are keen to take leageimsn sustainable developmént;
and there was strong youth engagement in the fallpyprocesses to Rio building into
the ‘Rio plus Twenties’ campaign that is focussadiwe generation that will be in their
twenties during Rio in 2012 Much of the organisation of these groups is penéxdt
through focal points who work with the secretarigitshe particular process or agency in
conjunction with the youth group. Much of the waskorganised through an array of
online resources such as the Youth Climate websitewider social networkin%.

At the international level, various instruments édeen agreed to facilitate the way in
which the rights of young people are integrated pmnblic participation of youth in the
processes is securedSuch instruments not only serve to deliver theedibjes outlined
in the agreements or Conventions, but also denaiesat an international level the
importance of recognizing and implementing the tsghf young people and offers useful
precedents when considering how to strengthemtp&mentation on Principle 21.

2 Biological Diversity for Kids website, selttp:/kids.cbd.int/index.htm

% Policy Advocacy and Partnerships for Childrergiis (2011) sebttp://www.unicef.org/policyanalysis/index_58598xtht
“ Rio plus twenties website

® Youth Climate websitéttp://youthclimate.org/about_youth_climate/about/

8 hitp://unfcce.int/cc_inet/files/cc_inet/informatiomool/application/pdf/unfccc_youthparticipation.pdf
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International instruments that recognise the rigind importance of including youth in
decision-making process include:

- theUN Convention on the Rights of the Child which stipulates that “when adults are
making decisions that affect children, children ddlie right to say what they think
should happen and have their opinions taken intowad”;

- theUN Economic Commission for Europe (UNECE) Aarhus Covention on Access
to Information, Public Participation in Decision-kitg and Access to Justice in
Environmental Matters, which stresses that citizam$ NGOs promoting environmental
protection have the right to participate in deasimaking processes, which is extended
to youth;

- the UN World Programme on Action for Youth, as well as UN General Assembly
Resolutions 52/83, 54/120, 56/117, 58/133, 59/864082, 62/126, 64/130, which call for
more youth representation in official governmeriedations;

- Article 25 of the International Covenant on Civil and Political Rights, which
guarantees the right to take part in the condupubfic affairs.

An effective example of integrating the youth imtecision-making at the national level
is that of the UK Youth Panel. In 2010 the Youthvistry Panel was formed to act as a
direct route of communication between UK youth migations and the Department of
Energy and Climate Change (DECC), with more thab yaiung people taking part in its
first online survey to decide on what to includetihe panel’s discussions. The panel is
comprised of 15 young people who represent 15 agaans which have been invited to
sit on this panel based on their engagement oratdiand energy issues. The purpose of
this panel has been to engage with the organisatibay represent and take their
messages to DECC to be integrated into national faneign policy; while also
dispersing information on what the DECC is doingtfeeir respective organisations and
a wider group of youth through outreach in schodl#hs and faith organizatioﬁs.

Wider support to youth movements

At the regional level, youth groups need to be sujgol and represented at various
regional organisations, consortia and groups, aadema major part of international

policy processes and negotiations. Although thisass taking place under their own

initiatives, more support needs to be lent to thesons who cannot send their youth to
such places without external support.

Above all, the youth need to be mobilised as pae movement, and to be part of this
they have to understand that they do not need tm laespecific place, rather they can
work towards sustainable development goals fromravkigey are. An example of such a
movement is Power Shift, an event which has takaoceparound the world over the last
5 years to bring together young people and yougjarusations from across a country to
‘share the skills and knowledge they need to becéffe and innovative, and engaging

community leaders on climate chanéelt’ includes skills-shares, workshops, speakers

"DEEC YAP
8 http://powershifteurope.eu/what-is-a-power-shifesmy
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and training. Power Shift events have been helddima, the UK, America, Canada and
Australia and have been successful in mobilisingentban 25,000 young people across
these countries. Other examples of successful mentsmnclude Road to Rio+20 and
the British Council’s International Climate Char@eampions.

Case Study - The Tajik Climate Network
A good example of support to a youth coalition framinternational NGO is that of Christian
Aid to the Youth Ecological Centre (YEC) in Tajitas. With Christian Aid’s help the YEC haye
initiated the Tajik Climate Network (TajCN), a cti@n of NGOs working to raise community
awareness of the threat of climate change, elaboratnmon positions on adaptation and
sustainable development, and engage in internatidinzate change talks. Through this Netwark
national conferences have been arranged over ttetwa years, attended by community and
government representatives, and public and intemmalt organisations. The movement |is

reported to have built greater consensus amongstipants around climate change issues, and
given Tajik youth and NGOs an opportunity to pravithput to the national adaptation
strategie$

Education programmes

Many schools and universities run programmes thath young students about the
functioning of the UN and related international amgations. The model United Nations
offers young people the chance to understand thehamesms and functions of the
international system through practising as yourlggies and imitating the international
negotiating process, and has been successfullyemgited globally. Political support
for the next generation of leadership in sustamat#velopment is also supported by
NGOs and wider organisations such as the Intemmatidnstitute for Sustainable

Development in Canada, Forum for the Future witsdholarship programme in the UK,
and the Commonwealth with its Environmentally Sunstble Development Programme.

UN Decade of Education for Sustainable Development

2004-2014 is the UN Decade for Education for Snstale Development. Education’s
response to unsustainable development has beetastidls arising from Rio’s call to
‘re-orientate education systems toward sustairﬂéﬂelopmenf’o. Education has taken a
lead in linking the three pillars of sustainablevelepment: environment, society and
economy, across curricula, campus and communidegloping the emerging pedagogy
and practice of Education for Sustainable DevelagngSD) to the extent that European
consensus exists around the moral imperative facan to forge a sustainable future
and of the competencies required for both leamMeasd teachers while globally, ESD
practice transmits across vertical and horizontakalges , crossing geographical
borderd? and in the UK spanning all phases of formal aridrmal Iearningl.3

® http://unfcce.int/adaptation/nairobi_work_prograniteens/5854.php

10 Agenda 21 Chapter 36 , promoting education, pubiareness and trainimgtp://www.un-documents.net/a21-36.htm
" UNECE (2011), 'Competency framework for ESD edarsit Vare P et al.

12 UNESCO (2011), ‘An expert review of processes laathing for Education for Sustainable DevelopmeRtof. Tillbury D.
3 UNESCO ( sept 2010 ), Scott WAH Prof., * ESD ie tHK in 2010 'www.unesco.org/en./esd
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North — South partnership

In recent years, youth organisations from the dlabarth’ have worked in partnership

with those from the ‘south’ to find funding to emabyouth delegates to attend the
meetings where they otherwise might not have. Tlaeee also positive examples of
governments supporting the youth constituenciesm@009, for the COP 15, the Danish
government offered a substantial amount of money@WNGO to finance projects that

enabled young people from the global south to dtttve COP and share in capacity
building (see case study below). Additionally, youimate coalitions (such as from
Australia and the UK) raised money to support yopeagple from the Pacific Islands and

Kenya to attend COPs 15 and 16, respecti%ly.

Case study — YOUNGO's successful intervention on Aicle 6 of the UNFCCC

In June 2010 at the Bonn intersessional, the Y@aihstituency offered a submission to the
UNFCCC on the specific issue of Articlé 8By the Cancun COP 16 in December that year the
Youth Constituency had successfully worked togetheoordinate a coherent and successful
advocacy project to ‘strengthen Article 6’ as gdrthe mid-term review of the amended New
Delhi Work Programme. At the Cancun COP 16, andttiigy-third] meeting of the Subsidiary
Body for Implementation (SBI) a Draft Decision waade by the Parties relating to ‘progress jin,
and ways to enhance, the implementation of the Beli Work Programme on Article 6 of the
Convention.*® This enhancement of the implementation of the renwgne was the core element
of the advocacy work that YOUNGO had undertaked, fanthermore, the language relating to
education was also considerably strengthenedaltestament not only to the success of the
project, but to signifying how important an isstiesito enhance the abilities of young people t
participate in the decision-making process.

O

United Nations Youth Representatives

The UN has a well established programme that bringsther young leaders who are
determined to play a role in shaping their own ffetuFollowing on from various
successful international agreements that recogrtisedole and importance of youth -
such as the 1965 Declaration on the Promotion ammgh of the Ideals of Peace,
Mutual Respect and Understanding between Pe]c}pdaml the UN General Assembly’s
observation of the Year of Youth in 1985 which fssed orParticipation, Development
and Peace- the United Nations strengthened its commitmentybung people by
‘directing the international community’s responedhe challenges to youth into the next
millennium.” In 1995 — the anniversary of Intermaial Youth Year — the international
strategy was adopted that aimed to promote theafoy@ung people in the international
and intergovernmental processes. The World ProgewfrAction for Youth to the Year
2000 and Beyond calls on Member States to:

14 Australian Youth Climate Coalition fundraised wlinsend three delegates from the Pacific Islan@ancun, see:
http://aycc.org.au/2011/03/01/un-climate-talks-eari@nd UK Youth Climate Coalition fundraise to supggéenyan youth, see:
http://un.ukycc.org/the-delegation/ukyd-ayicc-kehya

5 YOUNGO Youth Constituency to the UNFCCC (2010) Bigsion to the UNFCCC on Article 6, sédtp://unfccc.int/
resource/docs/2010/smsn/ngo/216.pdf

®UNFCCC SBI Draft Decision -/CP.16, séwtp://unfccc.int/files/meetings/cop_16/conferersecuments/application/pdf/
20101204 _copl6 cmp_art6.pdf

See the Declaration in fulttp://www.un.org/esa/socdev/unyin/documents/argg2eif
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“Include Youth Representatives in their nationaleggtions to the General Assembly
and other relevant United Nations meetings, thubaening and strengthening the
channels of communication through the discussioyoath related issues, with a view to
find solutions to the problems confronting youthhea contemporary world.”

The programme has been running successfully shere and has enhanced the ways in
which young people are not only mobilised, but atem actively participate in the
decision-making processes that are shaping theeirefu

Challenges and Conflicts

A significant challenge to implementing this Prplei is the ambiguity in the text
regarding the mobilization of the youth. It doest miefine who can play a role in
mobilizing the youth and nor does it outlihewthe youth ought to be mobilized in order
to fulfill the desired objective. Furthermore, thggobal partnership’ is not expressly
defined: it begs the question ‘who’ is a part aé fartnership? Is it just youth forming
partnerships between themselves or is there daplether sectors to play in supporting
the formation of these partnerships through mengpand the like? Despite some of the
initiatives that have been outlined above, by refinihg key elements of the Principle
with respect to both the objectiaadthe way in which the objective can be achieved, the
core vision is undermined.

The youth are able to play an important role indimg national governments to account
by coalescing to expose decision-making incongrueiie sustainable development,
through formal procedures and by active protestmnamy countries sufficient funds or
support for youth to play such roles are missinthatnational level. Cultural and social
barriers exist to youth having their voices heardluding a lack of formal procedures or
a lack of protection in protests, and in many caastcriminal responsibility is set at an
unacceptably low age. A lack of impetus or capatityational education systems to
teach sustainable development issues also presanggor failing in raising awareness,
ability and empowerment of the youth. Such instgl and cultural frameworks present
clear ideological barriers to the concept of goweents ‘mobilising’ youth.

The Way Forward

The global youth need to be engaged in sustairgdlelopment processes at all levels:
engagement can be through education for sustaini@vielopment, by giving them more
access to information to make better choices, ngakie voices of young people more
prominent in national decision-making, supportimgl groviding institutional space for
projects done by youth and supporting the NGOs imgriwith the youth both nationally
and internationally. Experts consider that globattperships will help in establishing
effective networking for active participation, emleang youth capacity to deal with issues
hampering sustainable development, increasing puwiiareness and understanding of
sustainable development issues, increasing youttesentation in various policy fora,
enhancing the sharing of knowledge and expertiggomally and internationally,
promoting environmental ethics amongst the youllbwang the youth to work in close
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partnership with active regional stakeholders amtpihg regional integration towards
sustainable developméﬁt

Care must be taken to ensure that relationshigadyr built between young people and
governments are appropriately passed on. Thisreguire support from both sides —
youth organisations and governments alike, withiatexh provided by the UN. National
governments should commit to fully engaging witleithyouth and supporting youth
activities at the local, national and internatioleadel. In addition effort should be made
by National Governments to foster collaborativeatiehships between their youth
constituencies and their policy makers and negwo8atin countries and regions where
such relationships have not been established, formstitutional processes or
partnerships with youth groups should be encouragedinstalled. Many countries still
require a shift away from surface-level engagenteniards actively involving young
people in a much deeper and collaborative manmesiBle methods for such support are
set out below.

Government funding, platforms and support

In order to take these steps forward, governmeatsdcfollow the examples of the

Danish Government who funded the important projetthe youth for the Copenhagen
COP15 conference. The UK Youth Panel is anotheresstul example to help countries
set up Youth Advisory Panels with their Governm%ghtSupport from governments need
not be constrained to direct funding. Alternativesild include logistical support to the
youth groups such as contributing meeting spacegoipment so that the youth can
continue with their work in a supported, but ncdtrieted, manner.

The ‘Bandung Declaration’, from the Tunza Interaaéil Conference for Children and
Youth held in Bandung, Indonesia in September 20taild be utilised as a key vehicle

to pursue the implementation of Principle Pl

Additionally, learning from the difficulties faceahen funding at times is unexpectedly
withdrawn from various youth initiatives and adties, it will be important to establish
stable funds so that the youth can plan and prefoaré¢heir activities. For instance,
establishing a ‘youth fund’ to support the work aefforts of the ‘creative’ youth,
administered by a combination of government off&cend elected representatives of the
youth constituencies at the national level, would g long way to supporting
implementation of Principle 21 at a range of lewald in a diverse mix of disciplines.

It is also pertinent to consider the role of wiaaril society organisations and NGOs,
who can play an important role in furthering thensiof Principle 21. Many NGOs
support the training and capacity building of yoyrepple and youth organisations, and
this is to be commended. However, in order to iaseethe role that civil society
organisations play in this implementation, they Idostill benefit significantly from
funding and support from national governments aerimational institutions for youth

18 http://www.desd.org/role_ESD.htm
1 http://www.decc.gov.uk/assets/decc/about%20usiypanel/961-energy-how-fair-youth-panel.pdf
2 hitp://www.unep.org/newscentre/Default.aspx?Docuiber?653&ArticlelD=10670&I=en
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capacity building programmes. A powerful partngosbould be established between
governments and wider civil society, potentiallyilng important foundations for
collaborative work to ‘mobilise’ action.

Consultation and education

There will also need to be a development and peienhange in attitudes towards
including young people as relevant stakeholdeth@énengagement processes undertaken
by governments, including consultation processesing people must be consulted upon
matters that concern them and affect their futbg,current consultation processes can
be alienating and designed in a way that rendezm thlmost inaccessible to young
people. Here, youth organisations, NGOs and - allyci for a wider, more
representative catchment — schools should be eagedrby national governments to
play a role in facilitating the consultation proses that involve young people, and to
help make them accessible and relevant. Educayistersas could also increase levels of
awareness and the ability for action on sustaindbleelopment, generally, empowering
the youth to increase participation by their owramg Education for, and on, sustainable
development — and building capacity for this iniowl education systems - should be a
crucial item for discussion in Rio +20.

The youth community has demonstrated its excetheasp of social networking, online
media and new modes of communication that have lethathem to organise and
coordinate from all over the globe. This knowledged ability can be harnessed to
involve them in consultation processes, and to awprtheir education. It must be
recognised, however, that whilst this will be shbiégafor many developed nations, young
people in developing nations may not have readyessdo internet and appropriate
communication tools. In this respect, it is impattéo devise consultation processes that
are inclusive and not solely reliant on internehteology.

The UNCSD in Rio will be held two years before #ral of the UN Decade of Education
for Sustainable Development in 2014 and a reviethefsupport and implementation of
the DESD could be linked in with the expirationtbé Millennium Development Goals
in 2015. The UNCSD in 2012 could therefore estabdisnandate for such an educational
review to take place in particular in relation e tyouth and capacity building to promote
Principle 21 further.
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Principle 22

Indigenous people and their communities and otheiokal
communities have a vital role in environmental mangement
and development because of their knowledge and tréobnal
practices. States should recognize and duly suppattteir
identity, culture and interests and enable their dective
participation in the achievement of sustainable deslopment.

Introduction

Over 370 million indigenous people live in approgtely 90 different countriek,
occupying 20 percent of the earth’s territérir.here are thought to be around 5000
different indigenous cultures that contribute exteely to the world’s cultural diversity
and language, as well as the practice and presmmvat traditional knowledge and
skills 2 Indigenous peoples often share important spiritcialtural, social and economic
ties with the lands and environment they have iitedlfor generations. In this regard,
maintaining access to these lands and preserviaghdtural ecosystems and resources
associated with them is of the utmost importancehigse communitie‘}s.lndigenous
people have sustainably used and conserved a hugesity of plants, animals and
ecosystems for thousands of y8amnd strong correlations have been shown to exist
between areas inhabited by indigenous people gidiévels of biodiversit)(?.

Although globalisation has had some positives fodigenous groups, presenting
opportunities to network with similar communitiesoand the world, raise awareness,
fundraise, and alert the international communityirdy times of crisis, it also poses a
threat to these groups and their traditional waylifef Multinational companies and

governments increasingly attempt to exploit thed&aof indigenous people and their
natural resources for their own benefit, and tradél cultural techniques and knowledge
are frequently stolen and commodified for the maasket’ Recognising these threats to
their communities, and following extensive advocagythe indigenous movement, the
Working Group on Indigenous Populations was esthbtl by the UN in 1982 with the
aim of reviewing the human rights of indigenous cumitie€. This was followed by the

1989 International Labour Organisation (ILO) Comv@m No0.169 Concerning

1 UN, 2010, State of the Worlds Indigenous Peopigs//www.un.org/esa/socdev/unpfii/en/sowip.html
2 |bid. p.84
% Ibid. p.84
4 Ibid. p.84 citing OHCHR (2008).
® Posey, D.A. (1999) Cultural and spiritual valuébiodiversity: a complementary contribution to Bkbal Biodiversity
Assessment. In: Posey, D.A. (EdCyltural and Spiritual Values of Biodiversifg.7). London: United Nations Environmental
Programme & Intermediate Technology Publications.
j UN, 2010, State of the Worlds Indigenous Peopl@4 tgtp://www.un.org/esa/socdev/unpfii/en/sowip.html
Ibid. p.70
8 OHCHR, Working Group on Indigenous Populatibit://www?2.ohchr.org/english/issues/indigenousigsiwgip.htm
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Indigenous and Tribal Peoples in Independent Castra legally binding treaty
specifically dealing with indigenous righgtsHowever, it was not until the Earth Summit
in 1992 that the importance of indigenous peoptel in environmental management
and sustainable development was properly recogigede UN. Not only does Principle
22 of the Rio Declaration acknowledge this impartark, Chapter 26 of Agenda 21 also
provides significant detail on how to strengthea tble of indigenous communities in
sustainable developmeH{A number of multilateral bodies and mechanismsehsince
been installed to implement these objectives; h@wéweir effectiveness is neither clear
nor universal.

State of Implementation

At the 1992 Earth Summit, when the Commission fost&inable Development (CSD)
was formed, Indigenous People were establishedi@®ithe nine Major Groups of civil
society representatives that should be involvedsustainable development decision-
making. Consequently, indigenous people have gainerkasing recognition at the
international level and their participation and it in decision-making processes has
been enhanced considerably. With this increasealvement and recognition significant
progress has been made in incorporating Princi@leinPo a range of national and
international legislation and policy. Both the Cention on Biological Diversity and the
Forest Principles that came out of Rio in 1992 ipooated the rights of indigenous

populations into their text

Convention on Biological Diversity (CBD)

The CBD process, which was opened for signatutkeeaf 992 Earth Summit, recognises
the importance of indigenous people, with Paragr@pbf Article 8 of the Convention
stating that each contracting party should, “subjecits national legislation, respect,
preserve and maintain knowledge, innovations arattipes of indigenous and local
communities embodying traditional lifestyles relewvafor the conservation and

sustainable use of biological diversi.tk?’

With the CBD one of the most widely adopted intéioreal conventions, with 193 parties
as of July 201%, indigenous groups have found it to be an effectorum through
which to participate and gain recognition of thléghts.14 Since coming into force in
1993 significant steps have been taken to implefRantiple 22 into various instruments
under the Convention, in addition to implementihg provisions set out in Article 8(j).
At COP-3 in 1996 The International Indigenous Forom Biodiversity (IIFB) was
formed to act as an official expert advisory bodytite CBD, on indigenous righ{g.A
Voluntary Fund has also been set up to facilitatdigpation of indigenous groups in

° ILO, Convention No.168ttp://www.ilo.org/indigenous/Conventions/no169fan/index.htm
YUNDESA, Agenda 21 Chapter B@p:/www.un.org/esa/dsd/agenda21/res_agendazhtie.
™ UN, 2010, State of the Worlds Indigenous Peopl@s p

12 CBD, Article 8(j)http://www.cbd.int/traditional/

13 CBD, list of partiesttp://www.cbd.int/convention/parties/list/

1 UN, 2010, State of the Worlds Indigenous Peoplgs)1

5 IFB http://www.iifb.net/
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meetings under the conventiSnand at COP-10 a Traditional Knowledge Information
Portal was developed to raise awareness and impiaass to traditional knowledge and
indigenous practices related to conservation aedstistainable use of biodivers]rﬁ/.
Another significant step was the development ofAkevé: Kon guidelines at COP-7 in
2004, which provide a collaborative framework amdtdgnce for the conduct of cultural,
environmental and social impact assessments regpddivelopments on lands inhabited
by or used by indigenous communities. However, thigurrently a voluntary set of
guidelines so Parties to the Convention are nagedlito incorporate them into national
policy, but are merely ‘encouraged’]t%PrincipIe 22 is also incorporated into the texts
of the two Protocols under the CBD, the 2000 CamnagProtocol on Biosafé'@/and the
2010 Nagoya Protocol on Access and Benefit Sh%ﬁ.ing

ICPD, Cairo Program of Action

At the 1994 International Conference on Populaton Development in Cairo, 179
countries adopted a 20-year Programme of Actionclyhas well as recognising that
reproductive rights, gender equality and women’sp@werment are crucial for
implementing successful population and developnpeagrammes, also recognized the
importance of indigenous peoples. Chapter six ef Bnogamme of Action states that
“The cultures of indigenous people need to be réspetndigenous people should be
able to manage their lands, and the natural ressusind ecosystems upon which they

depend should be protected and restofed.”

The Convention to Combat Desertification

The Convention to Combat Desertification, adopted 994, incorporates Principle 22
into its Articles on information collection, anaiysand exchange, and also research and
development. Article 16(g) notes the benefits amgpdrtance of “exchang[ing]
information on local and traditional knowledge, @msg adequate protection for it and
providing appropriate return from the benefits ded from it...” when assessing the
effects of drought and desertification. Likewisdiéle 17(c) states that research activities
in the field of combating desertification and drbtighould “protect, integrate, enhance
and validate traditional and local knowledge, knoew and practices...” However both
these paragraphs are “subject to national legisiadind/or policy”, which does weaken
their implementation.

WSSD and the Kimberley Declaration

Just prior to the World Summit on Sustainable Depelent (WSSD) in 2002,
indigenous groups assembled at the Internationdigémous Peoples’ Summit on
Sustainable Development in Kimberley, South Afriwaere they adopted two key
documents — the Kimberley Declaration and the Iledoys Peoples Plan of
Implementation on Sustainable Development. Both udwmnts are viewed as

16 CBD, Voluntary Fundhttp://www.cbd.int/traditional/fund.shtml

7 CBD, Traditional Knowledge Information Portattp://mww.cbd.int/tk/about.shtml

18 CBD, Akwé: Kon guidelinettp://www.cbd.int/traditional/outcomes.shtml

1 CBD, Cartagena Protocbittp://bch.cbd.int/protocol/

20 CBD, Nagoya Protocdittp://www.cbd.int/abs/

2L UNFPA International Conference on Population amydlbpment - ICPD - Programme of Actibittp://www.unfpa.org/public/site/
global/publications/pid/1973
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cornerstones in the work of indigenous groups ostasomable development. The
Kimberley Declaration reaffirms many of the issuased at the 1992 Earth Summit,
including Principle 22 — “The national, regional damternational acceptance and
recognition of Indigenous Peoples is central to #whievement of human and
environmental sustainability”. The declaration atsknowledges a lack of political will
in i2r2nplementing commitments made to indigenous feEDN 1992, notably Agenda
21.

The Kimberley Declaration played a key part in gndgicant breakthrough at WSSD. In
paragraph 25 of the Johannesburg Declaration otaiBable Development the following
sentence was included: “We reaffirm the vital rofandigenous peoples in sustainable
development.” This was the first time that the UBdhused the term “indigenous
peoples” with an “s”, and thereby recognized thenpeaoples and not just individuals
This admission set a major precedent as it famlitahe use of the term in subsequent
UN documents, including the UN Declaration on thgh&s of Indigenous Peoples (see
below). The Johannesburg Plan of Implementatiom agorporated and reiterated
Principle 22 by acknowledging the importance ofliianal knowledge and practices in a
variety of sustainable development issues, inciyditodiversity, health and agriculture,
while also reaffirming commitments to enhance tfiective participation of indigenous
groups in decision making proceséés.

UN Declaration on the Rights of Indigenous Peoples

The Declaration on the Rights of Indigenous Peofil#¢DRIP) was finally adopted by
the UN General Assembly in 2007 after the Workingup on Indigenous Populations
began preparing the first draft in 1985. In itsgmnble the declaration recognises that
“respect for indigenous knowledge, cultures andliti@nal practices contributes to
sustainable and equitable development and propeagesnent of the environmenit.
The declaration itself creates no new rights, bo#sdprovide a comprehensive and
important standard for promoting indigenous rigintsnember staté8 particularly the
right to self-determination (i.e. to remain distinend pursue one’s own vision of
development); the right to free, prior informed sent on projects affecting indigenous
peoples and their land; and the right to parti@patrelevant decision-making processes.
Principle 22 is broadly incorporated throughout deelaration with 17 of the 45 articles
dealing with the protection and promotion of indigas culturé’

Initially, States were reluctant to adopt the deatian, with the USA, Canada, New
Zealand and Australia all voting against it. Howe\sy the end of 2010 all four of these
states had officially endorsed it. There are siVeral countries, including Russia and
Bangladesh, that abstained from voting and are tgebegin any reconsideration

2 Kimberley Declaration Full Texittp:/www.iwgia.org/environment-and-developmerstsinable-development/the-kimberley-
declaration

ZUN, 2010, State of the Worlds Indigenous Peopl#82

24 Johannesburg Plan of Implementation Full Feg://www.un.org/esa/sustdev/documents/WSSD_POIER®@ish/POIToc.htm
%5 UN, Declaration on the Rights of Indigenous Pepiep://www.un.org/esa/socdev/unpfii/fen/drip.html

% UN, 2010, State of the Worlds Indigenous Peoplé p

2T UNPFII, Frequently Asked Questions: DeclaratiorttmRights of Indigenous Peoplesp://www.un.org/esa/socdev/
unpfii/documents/FAQsindigenousdeclaration.pdf
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proces%s. Furthermore, although it is an important glob@tiument, this declaration,
like others, is not legally binding and as such rnenstates are under no obligation to
incorporate it into national law. However, some moies, such as Bolivia, have begun to

do so (see belom?)?

UNFCCC

At COP16 the Cancun Agreement acknowledged theevailuraditional and indigenous

knowledge in enhancing climate change adaptatich @ffirmed the importance of

effective participation of indigenous groups antieotstakeholders in climate change
decisions. Furthermore, with regard to reducingssmons from deforestation and forest
degradation, the Agreement referenced UNDRIP aodgrased the need to respect the
rights and knowledge of indigenous peoﬁ?esThis was somewhat of a minor
breakthrough as it marked a shift from regardindiganous peoples as vulnerable

groups, to recognising them as rights-holc?érs.

International Mechanisms

As well as the some of the mechanisms created uhdeZonventions above, such as the
CBD Voluntary Fund, a number of other mechanismg&Hhaeen introduced to enhance
understanding and promotion of the importance digenous knowledge, practices and
engagement around sustainable development issuesndes of the mechanisms

relevant to the implementation of Principle 22 ée¢ailed below.

Permanent Forum on Indigenous Issues (UNPFII)

In 1993 the World Conference on Human Rights innviee recommended the formation
of a Permanent Forum on Indigenous Issues to eehtrecinvolvement of indigenous
groups in UN decision-making. In 2002 the UNPFlIswestablished by the Economic
and Social Council (ECOSOC) with the mandate tg¢dss indigenous issues within the
mandate of the Council relating to economic andiasodevelopment, culture, the
environment, education, health and human rightdhe TForum consists of sixteen
independent experts, half of whom are nominategdxernments and the other half by
indigenous organisations representing differeniosogltural regions of the world. As
well as providing expert advice and recommendatioriSCOSOC, the Forum also raises
awareness and promotes the integration of releactntties in the UN, and disseminates

information on indigenous issugs.

The Special Rapporteur Mechanism on the situationfcdhuman rights and

fundamental freedoms of indigenous people

To further develop the rights of indigenous peoples UN Commission on Human
Rights decided to appoint, in 2001, a Special Reppo to promote good practices,

2 IWGIA, The Indigenous World 2011, p.1gtp://www.iwgia.org/iwgia_files publications fil@$54 THE INDIGENOUS ORLD-
2011 eb.pdf

29 UNPFII, Frequently Asked Questions: DeclaratiorttamRights of Indigenous Peoplesp://www.un.org/esa/socdev/unpfii/
documents/FAQsindigenousdeclaration. pdf

30 UNFCCC, Cancun Agreemerttitp://unfcce.int/resource/docs/2010/copl6/eng/@Fadi

3L IWGIA, The Indigenous World 2011, p.52&p://www.iwgia.org/iwgia_files_publications_fil#54 THE_INDIGENOUS ORLD-

2011 _eb.pdf
32 UNPFII Structurénttp://www.un.org/esa/socdev/unpfii/en/structunelht

197



including new laws and agreements, between indigemp®oples and states, and report
on indigenous rights situations in selected coasth

Expert Mechanism on the Rights of Indigenous Peopde(EMRIP)

EMRIP was established in 2007 by the Human RighianCil. It acts as a subsidiary
body to the Council, providing thematic advice,e@&h and recommendations on
indigenous peoples’ rights. EMRIP consists of fivdependent experts, appointed by the
Council and is currently working on a study on tights of indigenous peoples to
participate in decision-making, expected to be deteg in 2012* The UN Voluntary
Fund for Indigenous Populations provides finan@akistance to enable indigenous
people to attend meetings of EMRIP, as well adaNeFI1. %

State of Implementation at the National and Regionla_evel

European Union (EU)

In 1998 a Development Council Resolution laid theugdwork for a comprehensive EU
policy on support to indigenous peopf8sThe 2005 European Consensus on
Development, a Joint statement by the Council, Man$iates, the European Parliament
and the European Commission commits the EU to Yappbtrengthened approach to
mainstreaming specific cross-cutting issues, inolgidndigenous peoples, to integrate
their concerns at all levels of cooperation, emgutheir full participation and free, prior
and informed consent.” The EU also supports indiald indigenous peoples’
representatives to attend relevant UN activitie®ugh the European Instrument for

Democracy and Human Rigﬁ%.

African Union

The African Convention on the Conservation of Natand Natural Resources adopted
by the African Union asks that traditional rightslacal communities are respected and
requires “that access to indigenous knowledge &nalse be subject to the prior informed
consent of the concerned communities and to speeifjulations recognising their rights
to, and appropriate economic value of, such knog«iéﬁ8 A landmark ruling in Kenya
in 2010 by the African Commission on Human and ReEsRights saw the Endorois
community allowed to return to the lands aroundd.Blogoria following eviction by the
government in the 1970s, as the Commission rulatttie lake was the centre of their

culture and religioﬁ'.9

Denmark
In 2004 a revised version of Denmark’s ‘Strategy [anish Support to Indigenous

33 OHCHR, Special Rapporteur on the rights of indigenpeoplesttp://www?2.ohchr.org/english/issues/indigenou ur/index.htm
3 OHCHR, Expert Mechanism on the Rights of IndigenBaoples (EMRIR)ttp://www.ohchr.org/EN/Issues/IPeoples/EMRIP/
Pages/EMRIPIndex.aspx

% OHCHR, UN Voluntary Fund for Indigenous Populasibttp://www.ohchr.org/EN/Issues/IPeoples/IPeoplesiRages/
IPeoplesFundindex.aspx

%6 |FAD (2003), Indigenous Peoples and Sustainableedpment p.1http://www.ifad.org/gbdocs/gce/26/elip.pdf

" EU policy on indigenous peoplattp://www.eeas.europa.eu/human_rights/ip/indexten.

% African Convention on the Conservation of Naturd hlatural Resources, Article XViiktp://www.au.int/en/sites/default/files/
AFRICAN_CONVENTION_CONSERVATION_NATURE_NATURAL_RESORCES.pdf

% IWGIA, The Indigenous World 2011, p.41@tp://www.iwgia.org/iwgia_files publications_fil54 THE INDIGENOUS ORLD-

2011 eb.pdf
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Peoples’ was produced with the aim of integratingoern for indigenous peoples at all
levels of Denmark’s foreign policy and developmeadperation, and raising indigenous
issues through policy dialogue with partner cowstri

Philippines

In 1997 the Indigenous Peoples’ Rights Act (IPRAsvadopted in the Philippines which
recognises indigenous peoples’ rights to ancesteald, self-governance and
empowerment, cultural integrity and social justite.relation to Principle 22 the Act
gives indigenous peoples the right to participatelecision-making processes and have
mandatory representation in policy-making bodies,waell as protecting indigenous
knowledge, community intellectual rights, and thgdt to science and technoloéﬁ/.

Local Examples

The Arctic Climate Impact Assessment is an exaropletilising indigenous traditional
knowledge in environmental assessment. Researdtedying the effects of climate
change have been working with indigenous peopledam from their observations and
perspectives about the influences of climate chaag® weather events on the arctic

environmenf‘.1

In Australia, the national alliance of Indigenousnd Councils across Northern Australia
works closely together with the Australian Indigaso Traditional Owners and
communities on a national Dugong and Marine TuvtEnagement project. The project
involves communities across the north coast of wlist and the Torres Strait, and
combines Indigenous knowledge and traditional mament practices with ‘western
science’ to develop sustainable, community-drivemagement plans for dugong and sea
turtle protection and manageméﬁt.

Challenges and Conflicts

Over the past two decades indigenous peoples hgpezienced increasing recognition at
the international and national level. The valuesradlitional indigenous knowledge and
practices, as well the importance of indigenousitsgn sustainable development have
been recognised in many global and national paj@ed there are countless examples of
best-practice where Principle 22 of the Rio Detlarehas been incorporated. However,
there are also countless examples where this hdsero the case. Many decisions taken
at the international level fail to be implementedtl@e national and local level, and
indigenous voices are often not heard still, desghie significant progress that has been

made®®

There is often a lack of political will to bridgki$ implementation gap, and unfortunately
in many countries there remains inherent discritionaagainst indigenous peoples at all
levels?* Indigenous lands are often rich in natural resesirand all too often countries

40 ADB, The Indigenous Peoples Rights Act, 198p://www.adb.org/Documents/Reports/Indigenous pRestPHI/chapter_4.pdf

41 Arctic Climate Impact Assessment, 2005, p. B8g://www.acia.uaf.edu/PDFs/ACIA_Science Chapfeirsal/ACIA_Ch18_Final.pdf
42 |WGIA, Sustainable Development and Indigenous Rstytp://www.iwgia.org/environment-and-developmerstainable-
developmenthttp://www.nailsma.org.au/projects/dugong_turti@h

43 UN, 2010, State of the Worlds Indigenous Peoplé87

44 UN, 2010, State of the Worlds Indigenous Peopl&8&
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seek to exploit these while completely ignoring tigits and interests of the people that
have inhabited these lands for generations. Indigempeoples are particularly vocal at
the international level about this exploitation lwregard to mining activities. As stated
by the Indigenous Peoples Major Group at CSD18rpm@tions and some States have
continued to justify the expansion of mining anchimg exploration and the denial of
indigenous rights under the needs of ‘national Wgraent”. These types of activities
and an obvious neglect for indigenous peoples #llehappening despite improved
recognition within policy frameworks and the esistininent of instruments such as the
UNDRIP.*

Despite the fact that there is a multitude of dédfe international and regional
instruments and policy frameworks that have incoafeal new legislation on indigenous
peoples in recent years, indigenous peoples theesare often unaware of the rights
and opportunities available to them. Only a smaiharity of indigenous people are
engaged with the UN system, and so developmentkeainternational level are not
necessarily translated back to communities on tbergl. This lack of awareness also
extends to national governments who do not plabggla priority on indigenous issues,
and may go some way to explaining the implememag'm]o‘.l6

Additionally, many of the instruments above are legally-binding, and so if States do
not place a high priority on indigenous issues waithany obligation under international
law to do so, the application of Principle 22 islikely to occur. For example the
application of indigenous knowledge in environmerigsessments as recommended by
the UNCBD and Akwé: Kon Guidelines has so far beety limited, as these guidelines
are only voluntary. Likewise the UNDRIP is frequgrdisregarded as it is not legally-
binding, allowing States to ignore the rights afligenous peoples, and most likely not
face any consequencé%.

Despite much rhetorical progress, indigenous peopdenain marginalised in several
international political processes. Indigenous pesgre still only admitted as observers
to UNFCCC and UNCCD negotiations, for example, ¢bgrgreatly reducing the level of
input and recognition they can achieve during deaisnaking processes. Although
indigenous peoples’ organisations were given ctugsicy status by the UNFCCC in
2001, they are still waiting for the approval of ad Hoc Working Group on Indigenous
Peoples and Climate Change which would allow acpeeticipation in negotiations
similar to the UNCBD?*®

Intellectual Property Rights

With regards to the traditional knowledge of indigas peoples, intellectual property
laws often fail to recognise the ‘ownership’ ofalé¢ctual property rights (IPRs), or the
traditional laws and systems of indigenous comnmesmiito protect them. As opposed to
international IP standards and laws based on grigatership, indigenous knowledge

4 CsD18, Note by the Secretariat: Discussion pagaiosnitted by major groups Contributions by indigenpeopleshttp://daccess-
ods.un.org/access.nsf/Get?0pen&DS=E/CN.17/20104013&1 ang=E

46 UN, 2010, State of the Worlds Indigenous Peopl&8g

“7bid. p.113

“8 |bid. p.108
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systems are often based on communal ownershipimgplysdo not explicitly protect
IPRs. On the whole, indigenous traditional knowkedmd folklore usually do not meet
the criteria of novelty and originality generallgquired for protection under IPR legal
systems. Under such opposing systems, rights aatitiomal knowledge are wrongly
presumed to be in the public domain or are frequdaken or awarded to the wrong
people, with recognition not attributed to the gehous communities which have
developed it The prevailing legal system is exploited by MNCg&hwincomparable
economic and legal power to the indigenous comrasmitMany pharmaceutical
companies, for instance, patent traditional meégiwithout giving due recognition to
the indigenous communities that discovered thenddfice has suggested that of some
130 plant-derived prescription drugs, over 70% camthe attention of pharmaceutical
companies after being discovered in traditionatesys of medicin@® Governments have
the duty to uphold indigenous IPR, but they alseehiacentives to attract investment — a
situation which all too often creates an imbalaimcé&vour of economic investment. If
companies and States are to utilise the traditibnadvledge of indigenous peoples, as set
out in Principle 22, these groups must be recodnipeotected and where necessary
compensated appropriately.

The Way Forward

The involvement of indigenous peoples in decisiakimg must be improved at all

levels. Globally the UNCSD and UNCBD processes khdie used as best-practice
examples on how to enable active participatiomdfgenous peoples, however many of
the provisions set out in these processes stilliregmandatory status and enforced
follow-through. At the national and local level teguation is even worse, with many
countries still refusing to recognise indigenousopges and their rights. The UN

Declaration on the Rights of Indigenous Peoplesdepresent significant progress but
more countries must be persuaded to incorporageirhd national law, as Bolivia has

done.

In order to persuade States to incorporate Priacgft, policy frameworks must be
strengthened and made legally-binding where pass®apacity development must also
be improved with better funding mechanisms put lace to facilitate indigenous

peoples’ involvement in decision-making. Enhancedhhical and financial capacity

would also provide less-developed countries with riieans to implement strategies for
protecting the cultural and human rights of indigies peoples.

Traditional knowledge must be better protected sntligenous peoples given greater
control over disclosure and use of this knowledgewell as appropriate benefits if this
knowledge is applied outside of their communitydirenous peoples have emphasised
that such protection must ensure that their hexitagsafeguarded for the use of future
generations, and that it is not misappropriatedosnmercialised “without the free, prior

and informed consent of the custodians of the oelltkinowledge and biodiversit)?.]”

“° The Human Development Report 20@th:/hdr.undp.org/en/media/hdr04 _complete.pdf
0 UN, 2010, State of the Worlds Indigenous Peoplé8 p
®1 Tauli-Corpuz, Victoria. 2005. Biodiversity, Traidihal Knowledge and Rights of Indigenous PeopRBsl| Series No. 5. Presented at
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Arguments have been made for a new legal regimeifg@ly designed to enable
indigenous peoples to protect and benefit fromrtbeitural expressions and traditional
knowledge, and that support should be given to ldeveystems and standards that allow
them to fully negotiate terms in relation to thengoercial use of their cultural