/ \ Case No.: UNDT/NBI/2009/52
‘y@% Judgment No.UNDT/2010/185
NS

‘\Il /}\} UNITED NATIONS DISPUTE TRIBUNAL Date: 18 October 2010
<2
=T Original: English
Before: Judge Vinod Boolell
Registry: Nairobi
Registrar: Jean-Pelé Fomeété
M'BRA
V.

SECRETARY-GENERAL
OF THE UNITED NATIONS

JUDGMENT

Counsel for applicant:
Edwin Nhliziyo

Counsel for respondent:
Stephen Margetts, ALS/OHRM, UN Secretariat

Notice: The format of this judgment has been medifior publication purposes in accordance with
Article 26 of the Rules of Procedure of the Uniidations Dispute Tribunal.

Page 1 of 16



Case No. UNDT/NBI/2009/52
Judgment No. UNDT/2010/185

Introduction

1. On 25 June 2009, the Applicant was informed thatSkcretary-General had decided to
summarily dismiss him from the United Nations Mssiin the Democratic Republic of the
Congo (MONUC), for having solicited, received armtepted sums of money from a vendor
who did business with MONUC in violation of Staféegulations 1.2 (b) (e) (f) (g) and (I) as well
as the UN Financial Rules 5.12 (Contested Decisidhg Applicant contested his summary
dismissal before the Joint Disciplinary Committe#DC), whose recommendation to the

Secretary-General was to rescind the deciSion.

2. The Applicant filed an application with the Disputgbunal (UNDT) on 10 August 2009,
to contest his summary dismissal on grounds tmatSicretary-General did not find sufficient
evidence to establish misconduct and that his figgliwere based on extraneous factors and

factual errors.

3. The Applicant seeks the quashing of the contestsisin, his reinstatement and full
payment of his salary and benefits from the dayhisf summary dismissal, in addition to

appropriate compensation for moral damage.

Facts

4. The Applicant joined the MONUC Procurement SectioSeptember 2000 as Chief of the
Contracts Unit. In 2003, the Applicant became theeCof the Purchasing Unit and later a
Procurement Officer. In 2005, the Applicant was apged Chief of the Engineering and
Transportation Unit. He served in that capacityiluReébruary 2007, when he took up his

responsibilities as the Officer-in-Charge of thegistics and Communications Unit.

5. In February 2007, the Procurement Task Force (Padkfbrce) of the UN Office of

Internal Oversight Services (OIOS) conducted arestigation into various allegations of
corruption in the Procurement Section of MONUC. TEF focused on the activities of the
Applicant in addition to four other staff membe®n 24 February and 11 May 2007, the PTF

interviewed the Applicant and afforded him an oppoity to present relevant documentation

1 JDC report dated 8 June 2009
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and information. All the staff members implicatedthe allegations of misconduct, including the

Applicant, reviewed and signed the records of inésvs with the PTF.
The PTF’s Investigation

6. On 6 July 2007, the PTF issued its Interim RepartMONUC and Five United Nations
Procurement Officials, dated 5 July 2007 (PTF Re#Report). The PTF noted that since the
establishment of MONUC in November 1999 the Promamt Section has been headed by a
succession of six Chief Procurement Officers. Th€& Rurther remarked that while there was a
high turnover and lack of continuity at the mané&devel, there was little rotation within the
professional and general service staff, noting #fiahe staff members who have been subjected

to the investigation, including the Applicant, hadrked at MONUC for more than four years.
The Boat Contracts

7. At the end of the investigation, the PTF found ttieg operations of MONUC primarily
consisted of transporting humanitarian, militangdaargo convoys along the Congo River. For
this purpose, MONUC was required to charter vesaal$ to lease a loading pier and dock
handling facilities for their barges and pusherse Tecords reviewed by the PTF revealed that
between 1 July 2002 and 30 June 2007 MONUC haddmdain excess USD 12,4 million in
boat contracts to seven local Congolese compaB&sed on the information it received, PTF
concluded that, between July 2001 and 31 Decenfi@$, Zhirty-two purchase orders for boats
totaling USD 3,406,239 had been issued to Transptutial et Commerce de I'Equateur
(TFCE), a Kinshasa-based company that has beemdprg\pushers, barges, fast boats, and pier
facilities to MONUC since 2001. In addition, TFCE@provided docking facilities to MONUC
for a monthly cost ranging from USD 14,000 in 2@62JSD 12,000 in 2003.

Allegations against the Applicant

8. Mr. Coggon, a former MONUC Procurement Officer, terto the Taskforce on 25 April
2007 with information on “some specifics or knowacts on personnel in MONUC
Procurement”. In his email, Mr. Coggon statader alia, that the Applicant and another staff
member implicated in the allegations are known win dwo of the river barges that were

contracted to the United Nations for cargo operetio
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9. The Taskforce interviewed the boat owners, dockkexs and staff members on these
allegations. Where available, it reviewed ownersbgtificates of the vessels chartered by
MONUC. Following these enquiries, the investigatdomind Mr. Coggon’s claim to be
unfounded and that there was no indication thatAgmglicant “either directly or through a third

party owned one of the boats operated by MONUC.”
Confidential Witness 4 (CW-4)

10. On 4 May 2007, a confidential witness referredrtdhe PTF Report as CW-4, told the
investigators that the Applicant had received a sfitdSD 7,500 for a holiday and the rental of
a car in 2003.CW-4 further stated that the Applicant owned ofithe boats used by MONUC

registered as UNO9A. Finally, CW-4 showed to theFHmvestigators an index card with

handwritten notes that listed the dates and amapaits to MONUC staff members between
2000 and 2003. The card listed the initials ofAlpplicant and three other individuals.

PTF Findings on the Applicant

11. The Taskforce concluded that the Applicant had ewesal occasions solicited, received
and accepted sums of money from TFCE in exchangamiroper and unlawful assistance in
MONUC's contract bidding process between 2001 &@B2

12. Specifically, the Applicant was found to have knogly and deliberately violated the

following provisions of the Staff Regulations:

a. Regulation 1.2 (b), by failing to uphold the highstandards of efficiency, competence
and integrity;

b. Regulation 1.2 (f), by not regulating his condudthmthe interests of the Organization

only in view;

c. Regulation 1.2 (f), by engaging in inappropriataivdiies with a UN vendor, which
adversely reflected on the integrity, independeace, impartiality that are required by

his status as a procurement officer with the UN;

2 010S Procurement Task Force, Interim Report on NKGNProcurement, page 13, paragraph 65. It applears t
the total would be USD 6,000 instead of 7,500.
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d. Regulation 1.2 (g), by using the office or his kiedge gained from his official

functions for private financial gain, and

e. Regulation 1.2 (1), by accepting favours and giftsjuding sums of money characterized
as interest free “loans” from vendors doing bussngih the Organisation;

f. Section 5.12 of the Financial Rules and Regulatmfthe UN which provides that the
procurement process shall be carried out with é&sisn integrity, transparency and

effective competition in order to best serve timaficial interests of the Organisation;

g. Section 4.2 (1), which provides that a procurenwdfiter in an official procurement
capacity should not be placed in a position whieed actions may constitute or could be
reasonably perceived as reflecting favourable rreat to an individual or entity by
accepting offers or gifts and hospitality or otegnilar considerations;

h. Section 4.2 (2) which provides that it is incorsidgtthat a procurement officer accepts
any gift from any outside source regardless ofuvhleie and regardless of whether the

outside source is or is not soliciting busineslie UN®

13. The Applicant was notified of the PTF findings od une 2007 and asked to provide his
comments.

The Charges

14. On 13 July 2007, the Director of the Administrat8ervices Division, Office of Mission
Support in the Department of Field Support, reférilee case of the Applicant to the Office of
Human Resources Management (OHRM), recommendin@gfpaopriate disciplinary action be

taken.
15. On 16 July 2007, OHRM placed the Applicant on Saldlceave with Full Pay (SLFP).

16. On 24 July 2007, OHRM formally charged the Applictor having solicited and received
money from TFCE from 2001 to 2003.

17. Effective 6 August 2007, the Applicant's SLFP waswerted to Suspension from Duty
with Full Pay.

® Ibidem pp. 74-75.
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18. On 29 August 2007, the Applicant submitted his canta on the charges. He
categorically denied all the charges, stating lieahad never solicited or received any payments

of any kind from TFCE or from any other vendor dpbusiness with the Organization.

19. On 11 January 2008, the Secretary-General notifiedApplicant that he has decided to

summarily dismiss him for serious misconduct inoadance with staff regulation 10.2.

20. On 14 February 2008, the Applicant requested tloeesmy-General to review his decision

to summarily dismiss him. He also submitted hiedashe JDC.

21. On 17 March 2008, the Respondent provided his camtsren the Applicant’s request for

review.
The Joint Disciplinary Committee

22. The JDC in New York held hearings on 21 January92@@ 12 February 2009. Two OIOS
staff members testified. The first one was invedtg of the matter. The other one was made
available by OIOS to assist the JDC have a bettdernstanding of the investigative process used
in the case. On 26 March 2009, the JDC met in @kexgession to deliberate and finalise its
report. The JDC found that the Applicant's summdigmissal was not warranted by the
evidence adduced in the PTF Report nor at the riggami this matter. The JDC recommended

that the summary dismissal of the Applicant beirekad.

23. On 25 June 2009, the Secretary-General advisedppgcant that he did not accept the
findings of the JDC. The decision to summarily dssithe Applicant was upheld.

UNDT Proceedings

24. On 10 August 2009, the Applicant filed an applicatiwith the UNDT contesting his
summary dismissal; the Respondent replied on 16e8dg@r 2009.

25. The matter was heard on 9 February 2010. The égqpij counsel for the Applicant, and
counsel for the Respondent were heard via audiéecemce from New York. The Respondent
tendered a written statement by an OIOS investigato the basis of which she was cross-

examined by the Applicant.
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Applicant’s Submissions

26. The Applicant submits that the Secretary-Geneddasion dated 25 June 2009 should be
rescinded for lack of evidence, as pointed outh@ dDC'’s report, and that his rights to due

process have been violated.

27. The Applicant avers that while the Secretary-Gdnkes wide discretionary powers in
disciplinary matters, including whether to accepteject the recommendations of the JDC, this

authority is not absolute.

28. The Applicant further argues that the key issudhis case remains the reliability and
credibility of withess CW-4. The Respondent failedoffer good reasons for the anonymity
conferred on this witness. In addition, there wareeral inconsistencies in the statements of this
witness that needed to be clarified. Neverthel#ss, Respondent never made that witness

available.

29. The Applicant has consistently denied that he ewécited, received, or accepted sums of
money from a vendor and the Respondent’s caseselglly on unsubstantiated allegations made
by CW-4. While the Respondent insists that statésney the withess were corroborated, he has
not identified any other witness whose statemeppassedly corroborates the statements of CW-
4. They were not corroborated by Mr. Elwin Blattnéye owner of TFCE. In fact, Mr. Blattner’s

statement contradicts the allegations made by CWdre specifically, Mr. Blattner clearly

stated that he was unaware of such payments héeeg made to the Applicant, as well as of
the existence of an index card. The allegationsting as they did on the statement of CW-4,

meant that the facts of this case were never aéstaiol.

30. The Applicant avers that a proper review of all faets leads to the conclusion that the
disciplinary process was misused by both the Redgunand the PTF for extraneous
considerations and that the result representsi@usamiscarriage of justice as highlighted by the
JDC.

31. The Applicant requests the Tribunal to rescind thecretary-General's decision to
summarily dismiss him, to reinstate him, to pay lirull salary and benefits from the day of his

summary dismissal and to award appropriate danw@géd harm done to the Applicant.

Page 7 of 16



Case No. UNDT/NBI/2009/52
Judgment No. UNDT/2010/185

Respondent’s Submissions

32. In early 2004, the Chief Procurement Officer in MQGI received information, from a
member of the Blattner family who owns TFCE thabqurement staff had demanded and
received payment from TFCE. Later in 2004, the awfeT FCE, Mr. Elwyn Blattner, told the
Chief Procurement Officer that the company had nmdenents to MONUC staff in order to get
their invoices paid. The Chief Procurement Officgyorted these allegations to OIOS.

33. Between February and June 2007, the OIOS PTF ieteed some of the TFCE owners.
They stated that they no longer conducted busiwissMONUC because of the corruption in
the Procurement Section. The owner himself refusetieet with the investigators and denied

having knowledge of payments by TFCE to procurersatft.

34. Thereatfter, the investigators met with CW-4 who #thad that TFCE had paid repeated
bribes to procurement staff members at MONUC ingégod 2000 to 2003. The investigators
granted anonymity to the witness, fearing retaiatipursuant to Section 18(b) of ST/SGB/273
and paragraphs 26 to 29 of the OIOS Manual of lig&son Practices and Policies of 2005. The
Applicant was confronted with the evidence given#/-4 and was afforded the opportunity to

respond to these allegations.

35. With regards to the Applicant, CW-4 stated to theestigators on two occasions that the
Applicant had been paid USD 7,500 for the rentalaofar and a holiday. As for the boat

contracts, the PTF requested all procurement fodeghe charter of pushers, barges and fast
boats. The documents that were obtained were inletenpand inconsistent and, as a

consequence, a comprehensive analysis of the boftcts could not be compiled.

36. In addition, several irregularities in pricing wedentified by a new procurement assistant
and a now former procurement officer in early 2@®4vhich colleagues under the Applicant’s
supervision were involved. The Respondent argues tthe Applicant was responsible both
individually and in his capacity as a supervisartfee contracts in and around the period when
the new procurement assistant and the procurenigecgrodentified these inflated prices. The
Applicant was given the opportunity to produce dueatary records to assist investigators, and
if possible, contradict these allegations, yetdiked to do so.
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37. In addition, there is reliable evidence againstAlpglicant as provided by CW-4 and that
the handwritten notes on the index card listingdhtes and amounts paid to the Applicant and
others in MONUC Procurement Section were authe@/-4’s testimony was against interest.
The statement by this witness was not favourablERGE and was further corroborated by the
circumstances. Finally, the Applicant socialisedtajextensively with MONUC vendors when

he should have refrained from doing so.

38. The Respondent also avers that CW-4 was intervietmeéce and provided the same
statement on both occasions. He argues that thi®sd was an “inherently reliable witness” and
that “on the balance of probability”, the evidereeailable on the record indicated that the
Applicant had engaged in serious misconduct. ThepBedent stresses that CW-4’s statement
was corroborated by “surrounding circumstances.¢okding to the Respondent, the Applicant
was responsible both individually and in his capeas a supervisor for the contracts during and
around the period when the new procurement assiatath the procurement officer identified

inflated prices.

39. Finally, the Respondent argues that the Applicasts wreated fairly in line with
ST/SGB/273 and the OIOS Manual and was affordedpiaeess. He was confronted with the
evidence and allegations against him during theestigation process and was given the

opportunity to respond.

Considerations

40. This is one of the five MONUC disciplinary ca$@s which the Secretary-General decided
to summarily dismiss the concerned staff members skErious misconduct following an

investigation by the PTF.

Applicable Law

41. Staff regulation 1.2 (b) provides that:

4 Applicants Sanwidi (Case No. UNDT/NBI/2009/36)Cohen(Case No. UNDT/NBI/2009/49Masri (Case No.
UN UNDT/NBI/2009/51);Parkes(Case No. UNDT/NBI/2009/50 arid’bra (Case No. UNDT/NBI/2009/52).
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Staff members shall uphold the highest standara@sficfency, competence and integrity.
The concept of integrity includes, but is not lieditto, probity, impartiality, fairness,

honesty and truthfulness in all matters affectimgjrtwork and status.
42. Staff regulation 1.2 (e) states that:

By accepting appointment, staff members pledge $ledras to discharge their functions
and regulate their conduct with the interests ef@rganization only in view. Loyalty to

the aims, principles and purposes of the Unitedddat as set forth in its Charter, is a
fundamental obligation of all staff members by wértof their status as international civil

servants.
43. Staff regulation 1.2 (f) reads, in relevant part,

[Staff members] shall conduct themselves at aleirim a manner befitting their status as
international civil servants and shall not engagany activity that is incompatible with

the proper discharge of their duties with the Uhikations ...

44. Staff regulation 1.2 (g) provides:

Staff members shall not use their office or knowkedgained from their official
functions, for private gain, financial or otherwisw for the private gain of any third
party, including family, friends, and those theydar. Nor shall staff members use their

office for personal reasons to prejudice the pmsgiof those they do not favour.
45. Regarding honours, gifts and remunerations, ségffilation 1.2 () provides:

No staff member shall accept any honours, deasratavour, gift or remuneration from
any non-governmental source without first obtainthg approval of the Secretary-

General.
46. The provisions of Financial Regulation 5.12 readbdews:

Procurement functions include all actions necesfaryhe acquisition, by purchase or

lease, of property, including products and reapprty, and of services, including works.

® Reference to Staff Regulations under ST/SGB/2QGifiglicable at the time.
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The following general principles shall be given dimnsideration when exercising the

procurement functions of the United Nations:

i. Best value for money;
ii. Fairness, integrity and transparency;
iii. Effective international competition;

iv. The interest of the United Nations.
Considerations
The Probative Value of the Evidence of CW-4

47. The PTF recorded in their report that CW-4 clainedave paid sums of money to the
Applicant. Specifically, he stated to the investiiga that “US $3,500 was paid to [the Applicant]
for a holiday trip; another US $2,500 was paidthe [Applicant] for a car rental in 2003]...]". In
the PTF Report, the investigators wrote that “CW(fs}ated that he had paid in total US $7,500
to [the Applicant]”. Like the JDC Panel, the Trikalrtakes note of a gross arithmetical error as
the total amounts to USD 6000, not USD 7,500 asdtm the PTF Report. Curiously, neither
the investigators nor the Respondent sought tahcldxis error. This is the more strange as the

Respondent states that CW-4 gave the same statemémnb occasions.

48. Secondly, the PTF investigators considered as pev&@n index card provided by the
witness on which, it was alleged, the initials loé tApplicant appear. The Tribunal observes that
when one of the PTF investigators was asked byJDe€ if she believed that the index card
produced by CW-4 had any probative value, shedtaia the card did not look like something
that someone had just written that day as it wiisread and discolored. The investigators appear
to have accepted the document that CW-4 producisl fatce value without attempting to verify
the details in it.The index card was not dated thiedfact that the investigator's assessment was
limited to an impression that the ink was not freshthat card does not help to strengthen that

evidence.

49. CW-4 also told the investigators that the Applicamtned a boat registered with a UN
number plate. The Tribunal notes that the PTFfitirind that this allegation could not be

substantiated. This conclusion in itself caststal falow to the credibility of withess CW-4.
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50. In the light of the above observations the Tribuc@icludes that CW-4’s statement is so
fraught with irregularities and inconsistencied@snake it inherently unreliable. The quality of
the evidence relied upon so completely and simpglyhle Respondent, leaves the Tribunal with

troubling questions as to the actual goal of tivestigators.
Surrounding Circumstances

51. The Tribunal notes that the investigators interadwhe Blattner family who own TFCE.
The PTF clearly stated that the Blattner brothes rbt identify the Applicant as being

responsible for the alleged corruption within thedarement Section.

52. The Respondent submits that the Applicant mustddd responsible given his position
during the course of the material period when utagties in pricing were happening.

53. The Respondent also alleges that the Applicantafsed with the vendors, which conduct
was inappropriate given his position, but tenderecevidence to support the allegation that he

did not conduct himself in a manner expected ahgernational civil servant.
Was the Applicant treated in accordance with his da process rights?

54. The Applicant contends in denying him the oppottuto confront CW-4, the Respondent

violated his rights to due process.

55. With regard to the Applicant’s contention that was not afforded an opportunity to
confront a witness on whom the investigators hadfezoed anonymity the UNDT held in
LiyanarachchiggUNDT/2010/41) that,

All the rights that an accused enjoys in the cowfa criminal trial may not necessarily be
available to a person who is subjected to disciplirproceedings. The exercise that the Tribunal
should undertake in such a situation is an anabfsighether the basic interests of a staff member
were safeguarded in the light of the nature of ¢harges, the nature and complexity of the
investigation, the need to afford protection tonsgses, whether the absence of confrontation is
so detrimental to the interest of the staff membdrether the absence of witnesses so weakens
the evidence in support of the charges that it cate relied upon and whether overall the

proceedings were fair.
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56. The essence of due process in disciplinary proogeds to provide staff members with an
opportunity to present arguments and evidence gpored to the charges of misconduct. The

staff member should have an opportunity to telldriber side of the story.

57. Did the anonymity of CW-4 adversely affect the gwecess rights of the Applicant? Was
the exercise of the Secretary-General's discretionhis reliance on this witness’testimony,

correct and proper under the circumstances?

58. Since the Applicant is challenging the discretidrthee Respondent to summarily dismiss
him, it is imperative for the Tribunal to inquireto the basis for the exercise of that discretion.
The Tribunal’s task in disciplinary matters is &view the evidence, and decide whether the
evidence was such that the discretion can be sailave been properly and judiciously

exercised. Broad as it is, no discretion can beoss&d in a vacuum.

59. It is for an applicant challenging the decisionctezd through the exercise of discretion to
establish the grounds for the challenge. This doets mean that he bears the burden of
establishing his innocence. Rather he must bringufficient facts and reasons to convince the
Tribunal why the decision should be set aside.h&d €nd, all that an applicant is required to do
is to point at weaknesses in the evidence or puogeddlaws. Once the applicant has done this,
the burden is on the respondent to satisfy theuhabthat the evidence in support of the charge

or charges is capable of belief and that the diserevas properly exercised on such evidence.

60. The Applicant’s argument is that the evidence onctvithe discretion of the Respondent
hinges was of such poor quality that the Resporgleligcretion cannot stand. He argues that
the Respondent’s main witness, CW-4, was neitretilble nor reliable. The fact that he was not
given an opportunity to confront that witness amdss-examine him/her on pertinent issues
relating to the index card and the alleged ownershithe boat deprived him of a fair hearing. It
was up to the Respondent, then, to satisfy thet @duhe probative value of the evidence in that
it justified the discretion of the Respondent tanguarily dismiss the Applicanand that no

prejudice was occasioned to the latter in the m®ce

61. The Respondent remained content both before the, D@ later the Tribunal, and
continued to rely almost wholly on the written staent of withess CW-4 and the index card.

Did he by taking that stand discharge the burdsting on him to establish to the satisfaction of
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the Tribunal that the evidence was credible andilslgpof leading to the only and irresistible

inference that the charges against the Applicadtideen proved?

62. It was always open to the Respondent to call theess and move the Tribunal for such
protective measures as was considered necessayR&spondent may well have had good
reasons for shielding CW-4 from cross-examinatiaut, did not proffer any of those reasons.
Indeed, no satisfactory explanation was commundctdethe Tribunal on why the witness was

not called.

63. The Tribunal takes the view that at the investmatstage, investigators may well have
good reasons to confer anonymity on a witness.otild be quite legitimate and proper for
investigators to confer such anonymity becauséiatstage the investigators are in the process
of gathering evidence. Vital evidence that a witnh@s need of protection might be able to
provide during an investigation might not be fodheng and the investigation could run the risk

of being compromised.

64. Within the realm of a judicial process, howeveg tourt is not bound by an investigator’s
decision to confer anonymity on a witness. Whepary in a disciplinary case, is relying solely
or heavily on the testimony of a withess on whorargimity was conferred at the investigation
stage, to establish a charge of misconduct, thdy pannot expect the Tribunal to endorse this
decision during a hearing. It is up to the pamglsng anonymity, or any other protective
measure in respect of a witness, to move the douthose measures to be granted. The court
will then strike a balance considering the subrissiof the moving and opposing parties
respectively. Equally, where the anonymity of anesgs is in issue, it is up to the party seeking

disclosure to move the court for the order beinggbt.

65. In the case oLiyanarachchigereferred to above reasons were put forward foferang
anonymity on the witnesses who were victims of honeafficking within a network of
prostitution. It was the Tribunal’'s judgment, thia¢ overall circumstances of the case warranted

the anonymity that was sought and conferred.

66. In the present case, the Tribunal is not persudidaidthe anonymity conferred on CW-4
was warranted under the circumstances. It is diffio understand why the Respondent took the

position that it was necessary to protect the wghilentity even from the court.
Page 14 of 16



Case No. UNDT/NBI/2009/52
Judgment No. UNDT/2010/185

67. Since CW-4 was not called to testify the Tribunalld only assess his/her evidence from
documents. Having done so, the Tribunal comes g¢octinclusion that the evidence of CW-4
was so fraught with irregularities and inconsistesc¢hat no reliance could be placed on it. This
being the case the discretion that hinges on spehauis evidence cannot be allowed to stand.
The Tribunal concludes that the Secretary-Genenalimnce of CW-4's testimony to such

terminal effect was inappropriate, ill-advised, dmddamentally unfair to the Applicant.
Judgment

68. The evidence presented by the Respondent doesstaiilish to the satisfaction of the
Tribunal that the Applicant engaged in misconduatspant to staff regulation 1.2 and UN
financial rule 5.12.

69. In the light of the foregoing, pursuant to Artid®.5 (a) and (b) of the UNDT Statute, the
Tribunal herebyYDRDERS:

i. the reinstatement of the Applicant;

ii. that the Applicant be paid his salary and entitletsiefrom the date of his summary
dismissal to the date of this judgment with inteegseight (8) per cent;

iii. that the Applicant be compensated for the breadhisofights to due process, at the rate of

two months net-base salary;

iv. that compensation be fixed, should the Secretane@é decide in the interest of the
Administration not to perform the obligation tonsiate the Applicant, at two years’ net-
base salary at the rate in effect on the dateefbplicant’s separation from service, with
interest payable at eight (8) per cent per annunfra® 90 days from the date of

distribution of this Judgment until payment is etéd; and,

v. rejects all other pleas.
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Ve cantiill

Entered in the Register on this 18" of October 2010

Jean-Pelé Fomété, Registrar, UNDT, Nairobi
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Judge Vinod Boolell

Dated this 18" day of October 2010



