Federal Republic of Germany Statement on the 76t ILC session (2025)

Cluster 2
Immunity of State officials from foreign criminal jurisdiction und
Subsidiary means for the determination of rules of international law

Madam Chairwoman/Mr Chairman,
Excellencies,
Ladies and Gentleman,

Germany intends to address the topic of “Immunity of State officials from foreign criminal
jurisdiction” and the topic “Subsidiary means for the determination of rules of international

»

law.
Madam Chairwoman/Mr Chairman,

I will firstly turn to the topic of “Immunity of State officials from foreign criminal

jurisdiction”.

We thank the Commission for its continuous work on this topic which remains of high
relevance to Germany. I would like to thank the Special Rapporteur for his second report on
this topic which attracted a great number of comments and observations. Germany has twice
submitted a written statement to the Commission on our recent German State practice.
Germany is firmly convinced that the Commission as one of the most respected and
prestigious institution in the area of international law is well-placed to handle this delicate
topic with the necessary caution. We are confident that the Commission adheres to the most

rigorous standards when making its determinations.

We would like to reiterate that this topic should be approached cautiously. It is imperative that
the right balance be struck between the need for effective criminal proceedings and the need
for stability in international relations. Germany remains convinced that the Commission
should adopt a consensus-based or unified approach when addressing this topic. Furthermore,
the difference between what the law is and what the law ought to be should be reflected in

the work by the Commission.




Let me now turn to the substantive questions concerning the topic. The scope of exceptions
under draft article 7 has attracted by far the most observations by states. Germany concurs
with the observation by the Special Rapporteur that there is a significant development in the
practice of states towards exceptions to the principle of functional immunity. Germany has

always been and will always be a strong supporter of international criminal law.

Germany clearly recognizes the existence of exceptions to the principle of functional
immunity. Our parliament adopted legislation so that functional immunity cannot prevent the
prosecution of core international crimes in Germany. We consider the initial set of exceptions
proposed in 2022 to reflect customary law. The Commission should, however, allow for more
time to thoroughly consider the observations by states regarding the extended list of
exceptions in draft article 7 as proposed in the second report. Taking into account the
observations by other states, we sense significant doubts regarding the customary nature of
the amended list which might slow down the further development of this topic. The work of
the Commission should be properly grounded in the practice of States. A similarly cautious
approach should be taken considering the question whether the list of exceptions is to be

considered non-exhaustive.

Please allow me to briefly touch on the procedural provisions and safeguards under Part IV of
the draft articles. Further examination should be carried out as to the customary nature of
some of the provisions under Part IV. Procedural safeguards have to bring into balance the
interest of the forum State in prosecuting criminal wrongs by a state official with the mutual
respect for sovereign equality of States. We reiterate our suggestion to consider the provisions
under Part IV as guidelines, rather than articles to properly reflect the non-customary status
of some of the provisions. Regarding draft article 11, we would like to emphasize that
invocation is not a prerequisite for the application of immunity. We consider immunity to apply

automatically without any need for invocation.

Madam Chairwoman/Mr Chairman,

Germany would like to continue with comments on the topic of “Subsidiary means for the

determination of rules of international law”.



Please allow me to thank the Special Rapporteur, Charles Chernor Jalloh, for his carefully
drafted third report and the Commission for the work it has undertaken on this topic during

this year’s session. We see considerable progress in the consideration of this topic.

First of all, I would like to echo the comments made by the EU concerning the final output of
the work, which should indeed be in the form of “conclusions”. As such, the work of the

Commission will be in line with other topics addressing the sources of international law.

Secondly, I would like to make some remarks on the structure of the draft conclusions before
us. Germany welcomes the proposed structure consisting of four different parts. This structure
follows a logical pattern from general to specific provisions and is a very significant

improvement to the current order.

Thirdly, turning on the substance of the draft conclusions, Germany welcomes the particular
emphasis put on the International Court of Justice in draft conclusion 4. Germany considers
the International Court of Justice, as the principal judicial organ of the United Nations, as an
authoritative interpreter of international law in the cases submitted to it. We welcome the fact
that this special role is reflected in draft conclusion 4. We concur with remarks by several
States to provide some further explanation on the differences between a court and a tribunal

in draft conclusion 4.

Furthermore, Germany welcomes the reference to decisions of national courts for the
determination of the existence and content of rules of international law in draft conclusion 4
paragraph 2. According to our understanding, national court decisions do have a limited role
in the determination of rules of international law which should, however, not be neglected.
One of the main pillars of the German Constitution is the principle of its openness to
international law. Our Federal Constitutional Court carries out a concrete judicial review
procedure if doubt exists whether a rule of international law is an integral part of federal law
and whether it directly creates rights and duties for the individual. As a matter of legal or
judicial dialogue, these decisions on a national level may be enriching for the process of

determination internationally.

Fourthly, we think that the systematic relation between draft conclusion 9 concerning the
output of private expert groups and draft conclusion 10 concerning the output of public expert

groups merits further analysis. The distinction in private or public expert groups might not be



clear-cut. Further explanatory comments could be provided. Particular emphasis should be
given to the question, whether the means taken into account when determining the existence

and content of rules of international law follow objective and impartial standards.

Germany regrets that the Commission was unable to provisionally adopt draft conclusions 1
to 13 due to the unavailability of time, which is a consequence of budgetary limitations. All the
more, I would like to underscore the progress achieved so far. Germany is convinced that the
draft conclusions will give a clear contour to the exact nature of “subsidiary means” as

mentioned in Art. 38 (1) (d) of the ICJ-Statute.

Thank you.



