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OBSERVATIONS ON THE SCOPE AND APPLICATION OF THE UNIVERSAL CRIMINAL
JURISDICTION IN THE WORK OF THE COUNCIL CF EUROPE

I. The Council of Europe’s Conventions

Ten Conventions of the Council of Europe’ contain provisions calling upon States to ensure that
their internal law establishes the jurisdiction of their criminal courts to judge a given conduct, but
none of them foresees the establishment of the so-called “universal’ criminal jurisdiction.
Notwithstanding the foregoing, the Council of Europe Conventions do not limit the possibility for the
internal law of States Party to establish other types of jurisdiction than that/those contemplated in
the Conventicns. The latter do not therefore prevent States Party whose internal law do so from
making use of the so-called “universal” jurisdiction.

The explanatory memoranda of the Conventions containing provisions of this nature, but also of
other Conventions, provide additional information in this respect and at times include direct
references to the concept of “universal jurisdiction”.* The explanatory memoranda are available on

the Internet website of the Treaty Office of the Council of Europe: hitp://conventions.coe.int.

Il. The work of the Committee of Ministers

The Committee of Ministers recently adopted a reply to Recommendation 1953 (2011) of the
Parliamentary Assembly of the Council of Europe entitled “The obligation of member and observer
states of the Council of Europe to co-operate in the prosecution of war crimes”. lts reply makes
reference to the issue of the “universal jurisdiction”.

! European Convention on the Transfer of Proceedings in Criminat Matters (Council of Europe Treaty Series No. 73),
Part t; European Convention on the Suppression of Terrorism (CETS No. 90), Article 6.1, Convention on the Protection
of Environment through Criminal Law (CETS No. 172) Articles 5.1 and 5.2; Criminal Law Convention cn Corruption
(CETS No. 173) Article 17.1; Convention on Cybercrime (CETS No. 185) Asticle 22.1; Council of Europe Convention on
the Prevention of Terrorism (CETS No. 196) Articles 14.1 and 14.2; Council of Europe Convention on Action against
Trafficking in Human Beings (CETS No. 197) Articles 31.1 and 31.2; Council of Europe Convention on the Protection of
Children against Sexual Exploitation and Sexual Abuse {CETS No. 201) Articles 25.1 to 25.6; Council of Europe
Convention on preventing and combating violence against women anrd domestic violence (CETS No. 210} Articles 44.1
to 44.4; Council of Europe Convention on the counterfeiting of medical products and similar crimes invelving threats to
Eublic health (CETS No. 211} Articles 10.1 and 10.2.

CETS No. 73, Art. 5, CETS No. 90, Art. 6.2; CETS No. 172, Art. 5.3; CETS No. 173, Art. 17.4; CETS No. 185, Art. 22.4;
CETS No. 196, Art. 14.4; CETS No. 197, Art. 31.5; CETS No. 201, Art. 25.9; CETS No. 210, Art. 44.7, CETS No. 211,
Art. 10.6.

% See the explanatory memoranda of Conventions CETS No. 172 and 173, as well as that of the European Convention
on the International Validity of Criminal Judgments (CETS No. 70). :
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lll. The case-law of the European Court of Human Rights

The jurisdiction of the European Court of Human Rights extends “to all matters conceming the
interpretation and application of the [European] Convention [on Human Rights] (hereafter ECHR)
and the protocols thereto™ which are referred to it. Accordingly, the Court is not in a position to
examine in abstracto the question of “universal jurisdiction”.

The Court can only therefore verify the application of “universal jurisdiction” by the authorities of a
State Party to the Convention in relation to the examination in a concrete case of the conformity of
such an application with the rights and freedoms guaranteed by the Convention and the protocols
thereto. The Court has for instance been called upon to conduct such a review in the cases Jorgic
v. Germany” and Quld Dah v. France,® respectively in light of the provisions of Article 6 of the
Convention which guarantees the right to a fair trial and the provisions of Aricle 7 of the
Convention which guarantees the principle that offences and penaities must be defined by law.
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4  Article 32 ECHR
8 ECHHR, Jorgic v. Germany, No. 74613/01, judgment of 12 July 2007.
8 ECtHR, Ould Dah v. France, No. 13113/03, decision on admissibility of 17 March 2008.
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The judgments and decisions can be consulted in their entirety on the website of the European

Court of Human Rights: www.echr.coe.int
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