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In 1977, it was reported that 18,000 Hereros, members of the Association for the
Preservation of the Tjamuha-Maherero Royal House, opposed to Chief Kapuuo's leader-
ship, had pledged their support to SWAPO 61/.

The curbing of African nationalist activities in Wamibia exemplified by the
1963 ban on public meetings and the extension of South Africa's repressive
legislation to the Territory (see Section H above) made it apparent that the
struggle for the liberation of Namibis would have to be carried out not solely by
political means. SWAPO thus initiated a military training programme which
culminated in the first reported armed clash with South African military foreces in
August 1966. Since then, the external wing of SWAPO and its military arm, the
People's Liberation Army of Namibia (PLAN), have continued to expand their military
activities. . .

L

Starting in the spring of 1975, SWAPO intensified its guerrilla campaign
against the South African occupation forces through a series of attacks in Fast
Caprivi, Kavangoland and Ovamboland and through increased military activities in the
northern part of the Police Zone. The achievement of independence by Angola
despite South Africa's military intervention has given added impetus to the
liberation struggle, and has led to a South African military build-up in the
Territory exemplified by the expansion of its military air base in Grootfontein
into one of the largest of its kind in Africa at an estimated cost of R. 38 m.
and by the building of a major air base at Mpacha in the Caprivi Strip. South
Africa has also encouraged the creation since 1975 of homeland armies in Ovambolend
and Kavangoland and has begun to train "volunteers" from other "ethnic" groups 62/.
The seriousness with which South Africanow views the situation is also shown by a
number of tough security measures together with the imposition of censorship on news
reports of troop movements in the so-called operational zone on the northern border
of the Territory. - .

In May 1976, the South African Minister of Defense, Mr, P, W. Botha, announced
that the call-up instituted in connexion with the intervention in Angola would
continue for an indefinite period. In November 1976, Mr. Botha appealed for
volunteers to join the_army in preparation of what he called the contingency of
mobilizetion. According to reliable sources, the total stirength of the South African
Defence Force had been expanded in the course of 1976 to 225,000 men 63/ of whom only
2 per cent were non-white. In addition, the South African Minister of Finance in
presenting its budget for 1977/1978 announced a 21 per cent increase in defence expen-
diture to a total of R. 1,654 million. It should be noted that the amount earmarked
in the 1976 budget represented in turn & doubling of the figure for 197T4/1975.

7 61/ Foreiga Report, 20 April 1977.

. 62/ Official Records of the General Assembly, Thirty-first Session,
Supplement No. 23 {A/31/23/Rev.l), chap. IX, annex, para. 123 and A/AC.109/L.116b,

63/ The Military Balance, 1976-1977 (London, The International Institute for
Strategic Studies, 1976). The Defence Force was divided as follows: Permanent
Force, 16,100; conscripts, 35,400; and reserves, 173,500,
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The South African armed forces are equipped with military weapons and material, much
of which has been acquired, or built under licence, from a variety of outside sources
including the Federal Republiec of Germany, France, Israel, Ttaly, the United Kingdom
and the United States 64/.

In June 1976 Ovamboland, Kavangoland and Ezst Caprivi were proclaimed security
districts, in effect placing 50 per cent of Namibia's population under martial law,
subject to regulations designed to compel the population to co-operate with the
South African forces and empowering the South African ré&gime to uproot entire
communities. The Scuth African Government has also established a no-man's land
1 kilometre wide along the entire 1,600 kilometre border with Angola. It has been
calculated by church sources that the establishment of this zone will involve the
foreibie removal of at least 10,000 pecple. §§/

South Africa has also installed an early-warning radar satellite station in
northern Namibia, described as a kind of defence-umbrella designed to decrease the
chances of a surprise attack. TFollowing a series of attacks in the northern part
of the Police Zone, many white farmers have installed observation towers, security
fences and alarm systems on their properties. However, Mr. A, H. du Plesgsis, the
leader of the National Party of South West Africa, acknowledged that given the
country's terrain, it would be impossible to put an end to the infiltration of
guerrillas into the Territory.

Casualty figures are hard to calculate. South Afrieca claimed that in the
bienpium 19T4~19T75 it had lost 25 soldiers while killing 341 nationalists. For the
year 1976, its official losses had risen to 52 although it claimed that only 21
had actually been killed by SWAPO forces, the rest having been the victims of
"accidents". The number of civilians killed from August 1975 to May 1976 was given
as 15. SWAPO, on the other hand, stated that 250 South African trocops had been
killed in January and February 1977 alone, compared with a figure of 170 during the
first half of 1976. It should be noted that South Africa has consistently refused
United Netions and International Red Cross demands to treat captured members of the
nationalist forces as prisoners of war and continues to treat them as ordinary crimi-
;al: co?trary to the 1949 Geneva Conventions on the Laws of War and the 1977 Additional

rotocols.

In an effort to stem the nationalist tide in Famibia, South Africa hs not
hegitated to engage in "hot pursuit" tactics agdinst neighbouring States. On

64/ Ibia

65/ Africa Confidential, 6 August 1976.
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geveral occasions, it has violated the territorial integrity of Zambia,

culminating in July 1976 in an armed attack which caused considerable loss of
property and life and which was strongly condemned by the Security Council in its
resolution 393 (1976) of 30 July 1976. In December 1976, Mr. J. de Wet, the South
African Commissioner-General for the Indigenous Peoplez of South West Afrieca, the
official , then in charge of liaison between the South African Government and the
homelands, threatened that South African forces might engage in hot pursuit in
order to wipe out SWAPO bases in Angola. It will be recalled that Scuth Africa
made use of the international territory of Namibisz to lsunch its military invasion
of Angela in October 1975. In July 1977 the Angolan Government in a message addressed
to the United Nations Secretary-General, accused the South African Armed Forces of
shooting down an Angolan transport plane as it was landing near the Namibian border
causing the death of 12 persons on board. The message also stated that the incident
was the latest in aseries of South African agegressions against the territory of
Angola 66/

J. DETENTION AND TRIAL OF NATIONALISTS

Several trials have taken place of Namibians accused of conspiracy to overthrow
the Government of the Territory. The mest significant took place in 1967, when a
group of SWAPO nationalists, including Herman Ja Toive, one of the original founders
of the party, was brought to trial in Pretoria under the Terrcrism Act of 1967, on
charges arising out of guerrilla fighting in the Territory in 1966 and 1967. The
trial caused intense reaction abreoad for several reasons, amongst them the
retroactive application of the Act to cover actions committed since 1962; the fact
that it had been enacted after the termination of the Mandate; and the draconian
nature of the Act's provisions, most of which clearly violate the Universal
Declaration of Human Rights (see pages 18 - 19 ). Both the General Assembly
and the Security Council adopted resolutions calling for the release and the
repatriation of the defendants. 6?/ Nevertheless, 30 of the accused were convicted
under the Terrorism Act and sentenced to terms of imprisonment ranging from five
years to life. Mr. Ja Toive and several others of the original defendants are still
in prison on Robbens Island off Cape Town.

In 1969, eight Namibians, who reportedly had been detained in Pretoria for ag
long as three years, were tried in Windhoek on similar charges. Five were sentenced
to life imprisonment, a sixth received an 18-year term and two were acquitted.

66/ 5/12368, For South Africa's reply rejecting responsibility for the inoi-
cents see S/12370.

67/ General Assembly resolutions 2324 (XXII) of 16 December 1967 and Security
Council resolution 245 (1968} and 246 (1968) of 25 January and 1k March 1968
respectively.
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* Early in 1974, 10 SWAPO leaders were arrested under article 6 of the
Terrorism Adt, vhich allows for indefinite detention without trial. Two of them,
Ezriel Taapopi and Josef Kashea, Acting Chairman and Acting Secretary respectively
of the SWAPO Youth League, were tried in July 1974 and sentenced to five years'

- imprisonment (of which three were conditionally suspended) on charges of incitement
to violence.

In March 19Tk, the Chairman of the SWAPO Youth League was tried under the
Sabotage Act of 1962 and convicted on charges of having spoken of "bloodshed™ and
advocating violence at a SWAPO rally. He was sentenced to six years' imprisonment.

In May 1976, two members of SWAPO were sentenced to death and two women
‘menbers were Jailed for seven and five years respectively after being found guilty
by the Supreme Court sitting in Swakopmund on cherges under article 6 of the
Terrorism Act. One of the men sentenced to death, Hendrik Shikongo, was found
guilty of being involved in the assassination in August 1975 of Chief Filemon Elifas,
Chief Minister of Ovamboland, by knowingly providing transportaion to the essassins,
none of whom hed yet been arrested. The other man, Aaron Mushimba, was found

_guilty of buying e Land Rover and handing it over to another person to be used in

an sttack on a South African army patrol. The two women were convicted of donating
money to people whose intention was to overthrow the State by foree. The trial was
turned by the prosecution into s politicel indictment of SWAPO, while the Judge, in
pessing sentence, drew attention to 59 acts of "terrorism" which, according to the
security police, had been carried out by SWAPO in Namibia in the previous 10 months.
On appeal, the Appellate Division of South Africa's Supreme Court set the gentences
aside on the ground thet s police informer in the State-appointed defence lawyers'
office had leaked informetion about the case to the security police,

The Internationel Commission of Jurists described the trial as an "oppressive
and highly unsatisfactory, judicial process". Both the trial and the original
sentences drew strong condemnation from the international community, including the
United Nations Council for Kamibia 68/ and the OAU, both of which pointed out the
illegality of the trial and demanded the immediste and unconditional release of the
accused, ‘ ~

In'ng 1977 & Namibian nationalist, Filemon Nangolo, who had been paralysed from
hiz waist down after being shot by the South African police during his errest, was
taken to the gallows in a wheelchair after being convicted as an accomplice in the
killings of four whites during a raid in Northern Namibia. The execution took place
despite appeals by the five Western members of the Security Council which vere engaged

in negotiations with South Africs regarding Namibia's constitutional future, The

R ——

68/ A/31/92. 5/12079 annex.
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hanging was condemned by SWAPO which, while not endorsing Mr. Nangolo's actions,
called the execution murder given South Africa’s illegal occupation of Namibis,
An equally rigorous condemnation wes issued by the United Nations Council for
Nemibia 69/,

No accurate information is available concerning the total number of Namibians
who have been detained without trial. A report of the United Nations Council for
Nemibia 0/ indicated that hundreds had been detained at one time or another since
the passing of the Terrorism Act. Tt is also known that a total of 303 peocple were
detained in Ovamboland under Regulation R.17 alone during 1972, while another 200
were detained in late 1975 following the assassination of Chief Elifas, the Chief
Minister of Ovamboland. 71/

As to the number of convicted politiecal prisoners, a total of 44 Namibians
were reported to be serving sentences for political offences at the end of
1976. 72/ Sixteen had been sentenced to life imprisonment. 73/ With two
exceptions, all Namibian political prisoners are imprisoned in South Africa.

K. OTHER ACTS OF REPRESSION

Mass arrests have become increasingly commonplace in Namibia., In January 197k,
for instance, the police raided the black township of Katuturs and arrested 141 men
and 45 women. A few days earlier the police, equipped with automatic weapons and
accompanied by tracker dogs, arrested 127 Africans who were on their way from
Windhoek to Rehoboth to attend s political meeting. In July, the police raided
Windhoek's Ovambo hostel and arrested 119 Africans, 111 of whom were charged with
being in Katutura without the proper papers. It should be recalled that thousands
of people are arrested in Namibia every year for violation of the pass laws (see
page 11 above).

Followigg the assassination of the Chief Minister of Ovamboland in
August 1975, more than 200 members of SWAPO and the Namibia National Council (NNC)
were arrested in Ovamboland, prompting a protest by Bishop Lukas de Unis, head of
the Evangelical Lutheran Church, who accused the tribal police and the South
African Army and police of acts of terror in the homeland.

69/ A/AcC.131/L.45

70/ Official Records of the Genzral Assembly, Thirty-first Session,
Supplement No. 24 (A/31/2L), vol. I, para. 308.

11/ Amnesty International, Briefing on Namibia April 197T.
72/ Ivia,

13/ Tt should be noted that no remission of sentence is granted to politieal
prisoners.
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In June. 1976, in the course of g me jor seéurity sweep in northern Namibia,

- knovm as "Operation Cobra™, a total of 1,000 men were arrested by one South African

battalion, According to the testimony of a member of the battalion before the

United Nations Couneil for Namibia Th/, &ll the arrested hen,
including some boys aged 13 Years, wexe beaten, tortured ang interrogated and then

taken to Ondangwa, in north-western Ovawbolgnd. Some 40 men were subsequently held
_in detention under the Terrorism Act. ‘ ' ' :

According to Amnesty International, jgy the use of torture has become

institutionalized in Namibia., It is employed almost on a routine basis by security
police during the interrogation of political detainees, both to extract "econfession”

guerrillas and generally to intimidate the local civilian population. The methods

- of torture inelude sleep deprivation, the application'of electric shocks, severe

beatings on the body with fists and sticks and burning vith cigarettes. Torture

In May 1977; a statement signed‘by Angliéan, Lutheran and Romsa Catholic church .
leaders of the territory charged that torture in the form of beatings, electric shock,
deprivation of sleep, solitary eonfinement snd burnings with cigarettes hed become

the "standard practice" in the-intgrrogstion‘of detainees in Femibia T6/.

After the Proclamation of Ovanboland as'a self-governing nation in May 1973,
the new homelsnd authorities introducéd g policy of systematic public flogging of
suspected politiesl ovponents, ineluding women ang church leaders, in an effort to
clamp down on all forms of opposition particularly from SWAPO. As a result of the
international outery provoked by such methods, the Ovambo Government agreed to”
suspend flogging of women and discontinued flogging in public.

In June 1975, the Windhoek municipal authorities passed an ordinsnce confining
African_and Colodred-politicalgactivities to their respective townships.

occupation of the Territory. Biéhop Wood was the third Anglican bishop to be
expellied from Namibia in. seven years, his predecessor, Bishop Colin Wintér, having
been deported in 1972 and Bishop Robert Mize having been expelled in 1968,

LY A/AC.131/8R.237.
Iﬁ/l Briefings on Namibia,‘ﬁpril'l977.

16/ The Guardian, 28AMEV~;QTT,
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In the same week, an expulsion order was“alsoeeerfeﬁ on another churchman,
Mr. Rolfe Friede, Director of the Christian Centre in Windhoek, an institution
which provides sccial and 1egal a551stance to Afrlcans.

The expulsions prompted strong protests by the Archb1shop of Canterbury, the
South African Council of Churches and the General Secretary of the Lutheran World
Federation.

‘L. TURNHALLE CONSTITUIONAL CONFERENCE AT WINDHOEK

Confronted with increased international pressure and faced with further -
isolation as a result of the decolonization of Angola and Mozambique, the South
African Government sought to buy time and to deflate international criticism by
organizing a constltutlonal conference to decide the future status of Namibia. Tt
should be noted at the outset that, given the illegality of South Africa's presence
in the Territory, the. Pretoria Government had no legal standing to organize any
type of conference. to discuss the future of a Terrltory over which it had long
ceased to have a valld tltle

The conference opened in Windhoek on 1 September 1975 and concluded its work
on 19 March 197T. The meetlngs were held in the Turnhalle, a former German

gymnasium,

The conference was composed of tribal representatives of Namibia's eight black
groups, plus representatives of the white, Coloured and Baster populations, a total
of 136 participants. It was decided .at the outset by the Territory's all-white
legislative Assembly to bar non-whlte polltzcal partles from participation in the
talks. As a result, the Ovambos, Kavangos, East Caprivians and Rehoboth Basters
were represented by their homeland governments the unrepresentative character of
which has already been noted (see’ pages T - 8 above). The Herero delegation
consisted 6f some 40 headmen under hereditary Chief Clemens Kapuuo 77/, none of whom
had been through an electoral process, while the members of the Damara delegation’
belonged to a splinter faction which. was formed only after the Damara Tribal
Executive Committee and the Damare Advisory Council, the traditional leaders of the
group, had refused to participate in the conference. The Bushmen and other groups
were appointed representatives by the South African CGovernment. The conference
agreed at the start to adopt its decisions by consensus, thus.giving a veto power
to each ethnic group end particularly to the white delegation, composed of the
leaders of the National Party of South West Africa, which effectively succeeded in
manipulating the conference.

A

77/ Chief Kapuuo's right to the chieftaincy is challenged by a substaﬁ%1al
segment of the Hereré people who have formed the Assoclatlon for the PreserVEtlon
of the TJ&muha-Maherero Royal House. =
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The conference was condemned from the .outset by SWAPO -as yet another device by
the South African Government to entrench'the-"bantustanization" of the Territory,

gs well as by SWANU, the Damara Tribal Fxecutive Committee, the Nama People's
Democratic Organization (NAPDO) and the Rehoboth Volkspertei. The United Nations
General Assewbly, I§j as well as the United Wations Council for Namibia, the Special
Committee on Decolonization and the OAU, condemned the talks as illegal and un-

representative.

In September 1975, the conference issued a "jeclaration of inten " ex-
pressing the aims of the conference Igj, Subsequently, on 18 August 1976, the
constitutional committee of the conference reaffirmed the deglaration of intent

and issued & statement gg/, outlining the more important points on
which agreement had been resched, According to the statement, an interim

Government would take over from the existing territorial authorities as soon as &
constitutional foundation and other pending problems with South Africa, guch as the
status of Welvis Bay and security, had been agreed upon. The interim, government
would handle the transfer of government functions and establish a permanent
government according to a constitution which would be "finalized" during the
interim period. The announcement, timed to coincide with the deadline set by the
Security Council in January 1976 (see annex VII below), added that the
constitutional committee had agreed that 31 December 1978 could be set "with
reasonable certainty" for the Territory's independence. The statement made no
reference to elections.

At the conclusion of its work in Marceh 1977, the conference gubmitted a
petition requesting the South African Government to establish an interim government
for the Territory and to approve an interim constitution which, sccording to

Mr. A. H. du Plessisg, the leader of the National Party of South West Africa, would
pecome, "with only minor changes", the permanent consbitution of an independent
Namibia. Although the draft available jackedlegal precision and contained many
ambiguities, it left. 1little doubt that, under the proposed constitution, Namibia
would bhecome & confederation ef so-called gelf-governing homelands based on the

. 11 ethnic groups into which the Territory has been artificially divided by the

{llegal ogcupaxion vegime, A three-tier system of government was envisaged con-

gisting of & central authority, "representative“ or second-tier authorities based
on the existing ethnic authorities, and the local authorities.

The central executive was to consist of & President and a Ministers' Council
consisting of a chief minister - or Prime Minister - end one minister for each of
the 11 populstion groups into which Namibie is divided, except for the Ovenbos who
would have had 2. Decisions of the Council were to be adopted by consensus. The
central legislature, +6 be known as the National Assembly, was to consist of 60 mem-
bers designated by the 11 ethnic groups. Ordinarily decisions of the National

e i

78/ General Assembly resolubions 3399 (XXX) of 26 November 1975 and 31/146
of 20 December 1976.

9/ ©/11948, pp. 11-12.

80/ /12180, annex. /
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Assenbly were to be taken by consensus of the 11 delégations 81/,

Neither the draft constitution nor any separate decision by the conference
referred to any form of Territory-wide populsr consultation. Instead the leaders
of each ethnic delegation were to decide themselves whether and how to consult
their people. The only group to amnounce plens for a referendum were the whites
while the leaders of the so-called self-governing homelands ~ Ovemboland, Kavangoland
and East Caprivi - apparently decided that no referendum would be necessary. By
the time the white referundum was held on 18 May 1977 it had been rendered rather
mesningless by the apparent South Africen decision to discard or at least %o post-
pone implementation of the Turnhalle proposals following Western pressures to that
effect. Nevertheless about 95 per cent of the white voters in a 62% turnout casted
their vote in support of the proposals 82/. Tt might be noted that the 52,000.
whites eligible to vote included those registered in Walvis Bay in spite of South
Africa's claim that the enclave belongs to South Africa and of legislation pending
et that time to have it resttached to the Cape.

81/ For & more detailed analysis of the draft Turnhalle Constitution see the
background paper on Nemibis prepered for the Maputo International Conference in
Support of the Peoples of Zimbabwe and Namibia (CRP/MAP/2, paragraphs 95-123).

82/ Both the ruling Nationsl Party and the oppositipn Federal Party campaigned
for a "yes" vote with only the extreme right-wing Herstigte Nasjionale Party calling

for a negetive vote.
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M. DIPLOMATIC UNDERTAKINGS BY THE WESTERN POWERS

The Turnhalle congtitutional proposels met with the outright opposition
from the world community. in general and from the African staetes in particular
which saw in them en attempt by South Africa to set up a pseudo-independent
Rawmibia based on the homelands principle. In the Declaration adopted im Maputo
in May 1977 by the Internationel Conference in Support of the Peoples of Zimbabwe
and Nemibia 83/, the participating States after condemning the Turnmhalle propo-

: sals as an attempt to mislead world public opinion, called for non-recognition
il | of any group which might be installed as a consequence of such proposals.

At the seme time the five Western members of the Security Council - the
. three permsnent members, France, the United Kingdom and the United States, to-
I, gether with the two non-permenent ones for 1977, Canada and the Federal Republic
i of Germany - undertook a concerted effort to contact South Africe to find s
! solution accepteble to all the parties involved. After informing the South
B African Government early in April thet the Turnhalle constitutional proposals
+ could not serve as a basis for a peaceful settlement of the problem, the five
it Western Ambassadors in Pretoria suggested that discussions be held to seek a
i ‘solution consistent with Security Council resolution 385 (1976) 84/: That reso-
g lution, adopted unanimously in Januery 1976, "inter alia" called for the release.
of all Namibia political prisoners, the abolition of all racially discriminatory
and politically repressive laws and practices, the return of all Namibien exiles,
‘ the withdrawal of South Africe’s 111ega1 administration in Hamlbla and the holding
| of free elections under United Nations "supervision and control'

Starting lete April 1977 discussions tock place between the "Western Comtact
e Group" and the South-Africen Government and subsequently between the five Powers
: and SWAPO, In Mey, the five Western representatives paid a brief visit to

0 Windhoek for consultations with the Turnhelle Conference delegates as well as

| with other political, church and business leaders of the Territory.

\

F!‘ Though the outcome of the discussions has not been officially divulged pending
their completion, press reports 85/ indicate that the conversations between
the Western Contact Group end the e South Africen Goverament heve centered on the

?;i - following issues:

|

E;H ‘1. The settlng aside of the Turnhelle formula and the holding of terrltory=w1de
‘ﬁ@ ‘elections for & constituent assembly which would draft the constitution for em

'“h independent Nemibis. South Africa has reportedly agreed to elections on the basis
l of universal adult suffrage with the pavrticipation of all pclltical groups inclu-
ding BWAPO.

83/ See "Decolonization" No.8, July 1977
__j For the full text of the resolution see Annex VIT below.

85/ See in this connection: "The New York Post" of 16 Junme 1977; The Guerdian
of 21 June 1977 end 13 and 1T August 197T: The Times of 2 July 1977; Africa :
Confidentisl of 22 July 1977 and of 19 August 1977; The Weshington Poat of t of 26
August 19773 The Fineneiel Times of 31 August 1977; end Le Monde of 2 September 1977
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2. The aduministration of the Territory in the transitional period. In June
South Africa ennounced that it would appoint an Administrator-Gemeral to goverm
the Territory until independence. It was also reported that the United Nations
Secretary-General would appoint a Special Representative. The vesponsibilities
of these two officials and their relationship to each other have not been clari-
fied.

3, The United Wations role in the constituent elections. This is still under
discussion but it is reported that South Africa would accept & United Nations
presence in the Territory both before end during the electoral process.

' The return of all Nemibian exiles and refugees and the release of Namibien
detainees and political prisomers. South Africa hes reportedly agreed, in
principle, to the return of exiles but on the other hand claims to have no poli-
tical prisoners in its gesols. As a result it has been suggested that disputes

as to the status of Namibian exiles and prisoners would be decided by a commission
of jurists composed of four members: +<wo South Africens and two others appointed
by the Secretary-General, The Commission would be presided over by one of the

two non-South African jurists who would have a chairman's casting vote.

5. The withdrawel of South African troops from the Territory. This apparently
remains the main stumbling point with South Africa reportedly refusing to agree
to their withdrawal before the elections.

In the conversations held up to the end of September between the Western
Contact Group and the lesdership of SWAPO, SWAPO has reportedly taken the following

position 86/:

1. It would agree %o the principle of free elections but would insist‘that they
be held under the "supervision and control" of the United Nations in accordance
with numerous Security Council and General Assembly resolutions.

2. It has expressed doubts concerning the concept of an Administrator-General
appointed by South Africa as legitimising South Africa’s illegal presence in the
Territory.

3, fThe return of the exiles and the release of Hamibien political prisoners should
be unconditional. Provision should slso be made to &llow the returnees sufficient
time to esteblish themselves in the Territory prior to the elections.

k., The South African armed forces should totally withdraw prior to the elections
and should be replaced by a United Hations force to maintain law and order during
the elections. SWAPO considers that the Namibian people will not have freedom to
decide their own future as long as South African troops remsin in the Territory.

86/ See The Times 2 July 1977; Africe Confidential 22 July 19773 The
Guardien 13 and 17 August 1977. ' :
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H. RECENT DEVEOPMENTS

| Eerly in July while discussions were in process between the Western Contact

Ly Group and South Africe, South Africe announced the appointment of Mr. Justice

’f}ﬁK Merthinus Steyn, a Supreme Court judge from the Orange Free State, as Administra-

Nl tor-General of Namibias. The Administrator-General has been given full executive
ke and legislative powers over the entire Territory and is taking over the functions
1 previously exercised by the Administrator for South West Africa and by the Commis-

sioner-General for the Indigenous Peoples of South West Africa. Mr., Steyn took

office on 1 September 1977 before SWAPO or the United Nations had expressed their

agreement to the formulae being worked out by the Western Powers. Mr. Steyn's

b appointment hes been strongly denounced by SWAPO.

|
i -On 31 August 1977, South Africa issued s proclamstion detaching Walvis Bay 87/
JJ‘ from Namibis and plecing it under the administration of South Africa‘’s Cape Pro-
|
\

vinee. The move was strongly condemned by the United Nations Council for Namibis
and by SWAPO as an attempt to destroy the territorisl integrity of Namibia and
wvas also criticized by the Secretary-General of the United Nations end by the
United States Government. Walvis Bay is important because with eight deepwater

A berths, it is not only Nemibia's sole deep water harbour but the only port of any
R significance between Cape Town and Lobito in Angola. It is also the centre of

L Namibia's fishing industry and the terminus of Namibia's main railway line. As
ﬂ' Le Monde noted in a dispatch: "To withdraw the enclave from the future /indepen-
L dent/ stete means to condemn it to continued dependence on South Africs for

: several dozens of years" 88/, Mr. Vorster, the South African Prime Minister, has
;w repeatedly stated South Africa's intention to retain control of Walwis Bay, where’
\

; South Africa meintains a naval base, after Namibia becomes independent 89/. He
dli: hes also threatened to break off discussions with the Western Contact Group if
i the Security Council should dispute South Africa‘'s ownership of Walvis Bay.

M? South Africa has also continued its policy of consolidating the bantustan

b atructure of the Territory. Thus homeland elections have been set for the Rehoboth
| Gebiet despite strong opposition from the Baster population followed by the

g snnouncement that a Damara "Representative authority” was to be appointed by the
i totaelly unrepresentative Damera delegation to the Turnhalle., This step towards
the establishment of a Damara homeland provoked hostile demonstrations amongst the
. Damaras who had long beéen amongst the most hostile groups to the bantustanization
i of Hamibia 90/. BSouth Africa is also extending its militery training programme

‘ to all the 11 ethnic groups in the Territory presumsbly with the intention of

it setting up separate homeland "armies" such as already exist in Ovawboland and

L Kavangoland. :

: 87/ The enclave of Welvis Bay (1124 square kilometres) was annexed by Great
Britain in 1878 end administered jointly with its Cape Colony until the establish-
ment of the Union of South' Afrieas in 1910 when it was included in the Union. Though
not pert of the original Mandate it had been administered as part of South West
Africe since 1922,

88/ Le Monde, 9 September 1977.
89/ Bee for instence his statement to Parliement in Cape Town on 14 Junme 1977.

90/ See page 8 above.
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~ The SWAPO Central Committee held its annuel meeting in Lubango, Southern
Angole from 21 o 2h September 1977. In & declaration published at the conclu-
sion of its deliberations 91/ the Central Committee resclved "inter alia" that
the situation in Namibia had not changed for the better, pointing out that the
balkanization of the country continued unsbated and that South Africa's repressive
machinery remained intact; denounced South Africa's violetions of Namibia's
territorial integrity in regerd to Walvis Bey and the use of the Kslahari desert
in Nemibis as & testing ground for nuclear devices; rejected South Africe's
manoeuvres "aimed at holding bogus elections under the armed forces with a view
to installing s puppet, neo-colonial Turnhalle régime"; reaffirmed that a nego-
tiated settlement regarding Namibia's independence conld only be negotisted on
the basis of complete withdrawasl of South African armed forces from Namibie and
gtressed SWAPO's resolution to continue with and intensify the armed liberation
struggle as the most effective means of compelling South Afrieca to end its illegal
occeupation of Namibia.

91/ For the full text of the Declaration, see Appendiz II,

feoon
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- II, HISTORY OF THE-RELATIONS BETWEEN THE UNITED NATIONS AND
SOUTH AFRICA OONCERNING NAMIBIA ' o

A. DEVELOPMENTS PRIOR TO THE TERMINATION OF THE
MANDATE, 19&6-1966

From its 1nception the United Nations ‘has been confronted with South Africa's
obstinate refusal to abide by its obligations under the Mandete, its refusal %o
bring South West Africa into the Trusteeship System and its determination to annex
the Terrltory de jure or de facto.

As early as 1946, the General Assembly rejected South Africa 8 proposal to-
incorporate South West Africa into the Union end recommended that the Territory be
placed under the international Trusteeship System. . 92/ This recommendation was
renewed in l9h7 and in successlve years. 93/ _

i In 19&9, South Afrlca, now under Nat1nnal Party rule, 1nfbrmed the United )
;;V Natlons that 1t would no longer transmit informetion on its administration of the
o Territory on the grounds, 1nter alise, that the Mandate had lapsed with the demise of

the League.

I The International Court of Justice in an. advzsory opinion hended down in 1950
i in response to a request of the General Assembly _MM/ found that South West Africa
1 was still a Territory under international mandate, that South Africa continued to
(g‘ have international ocbligations under the League of - Natzons Covenant and Mandate,
including the obligation to submit reports on, and transmit petitions from, the
Territory. The Court further declared that the supervisory functions of the League
5 were to be exercised by the United Nations, that the Genefal Assembly wes the organ
f h legally qualified to exercise those functions previously’ entrusted to the Council
of the League and that South Africa was bound to submit to the supervision and

WL control of the Assembly. 95/

] : South Africa refused to accept the Court's oplnloh and continued to oppose any
Fi form of United Nations supervision over the Territory s affairs.. .. :

|
@%“
i
-'w‘ There followed a 15~-year perlod in which the General Asgenbly, through its
: }L committees and by other means sought by negot1at10ns t0 reaqh agreement with
South Africa on the implementation of the 1950 advisory opinion.

e 92/ Resolution €5 (I) of 1k December 1946.

?:j- 93/ Resolutions 1Ll (II), 227 (III), 337 (IV), 449 B (V), 570 B (VI),

| [ 7h9 B (VIII), 852 (IX), 9lko (X), 1055 (XI) 11kl (XII) 1246 (XIII} and 1360 (XIV),
e dating from 1947 to 1959.

. 94/ Resoiution 338 (IV) of 6 December 19ko,

“& 95/ The 1950 advisory opinion was the subject of further interpretatlon by the
! Court in two subsequent opinions delivered in 1955 and 1956.
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From 1951 to 1953, an ad hoc commlittee of- the General Assembly met with
representatives of South Afriecs without reaching an agreement. The Ad Hoe
Committee reported that the mein points of difference were: (e) a "fundamental"
disagreement on how supervision of South Africe's administration of the Territory
should be carried out; and (b) failure to agree on who should be the "second
party' with whom South Africe would cenclude & new instrument for the administration
of the Territory. (South Africe proposed to conclude the agreement not with the
United Netions but with the United Kingdom, France snd the United States as the
three remaining members of the Principsl Allied and Associated Powers et the
Versailles Conference.) o

Following the failure of the Ad Hoe Committee, the General Assembly
esteblished 96/ in 1953 a Committee on South West Africe to assist in carrying
out the supervisory responsibilities formerly exercised by the League, end to
report to the CGenersl Assembly on conditions in the Territory. South Africa
refused to co- operate with the Committee or to oontinue negotiations with it.

In 1956 ‘the General Assembly requested 971:the SecretarynGeneral to explore

" ways and mears of solving the question, and to take whatever steps he deemed
necessary with s vievw to finding a setisfactory solution in line with the principles
of the Charter of the United Nations and the 1950 advisory opinion of the Court.

No positive results were eccomplished, however.

In 1957, the General Assembly made a. further attempt to reach a solution
through negotistion; it established 98/ a Good Offices Committee, composed of the
United Kingdom and the United States and a third member, Brazil, selected by the
President of the General Assembly, "to discuss with the Government of the Union
of South Africa s basis for an agreement which would comtinue to accord to the
Territory of South West Africa an international status", and to report to the
General Assembly. ~

The Good Offices Committee, under the chairmanship of Sir Charles Arden-Clarke,
met with representatives of the South African Government at Pretoria in 1958. Im
its report to the General Assembly, the Committee stated that its own proposals,
involving Uriited Nations supervision over the whole Territory either under a
modified mandate system or-: under the Trusteeship System, were unacceptable to
South Afrieca. : .

The Committee reported, however, that if the General Assembly were willing to
consider a solution based on the partition of the Territory, with the northern
portion which contsined & majority of the native population to be placed under
Trusteeship and the balance of the Territory to0 be annexed to South Africa, the

96/ Resolutioﬁ_7h9 (VIII) of 28‘Novembsr'l953,
97/ Resolution 1059 (XI) of 26 Februery 1957.
_98/ Resolution 1143 (XII) of 25 Gctober 1957.
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1axter would be willing to investigate the practicability of guch a scheme and, if
it proved practicable, would submit proposals to the United Nations for
partitioning the Territory. The Committee expressed the hope that the General
Assembly would encourage the South African Government to undertake such

investigation.

The suggestions contained in the report of the Good Offices Committee, met with
strong opposition from the majority of members in the General Assembly; the
Assembly rejected the suggestions, but. invited the Committee to renew discussions
with South Africe to find & basis for an agreement which would continue to accord
an international status to the mandated Territory "as a whole". 99/

In 1959, the Committee reported to the Genersl Assembly that it had failed to
f£ind a basis for agreement under its terms of reference.

On U November 1960, Ethiopia and liberia, both former members of the League of
Nations, instituted contentious proceedings against South Africs in a case
concerning the continued existence of the Mandate for South West Africa and the
duties and performance of South Africa as mandatory Power, charging that South
Africa had violated its obligations under the Mandate., In its judgement, delivered
on 18 July 1966, 100/ the Court found that Ethiopia and Liberia could not be
considered to have established any legal right or interest appertaining to them in
the subject-matter of their claims and that it had accordingly decided to reject
them. (The Court was divided equally on the matter, the decision being reached by

the casting vote of the President.)

Tn the meantime, in October 1961, following hearings 3n Africa on the situatio
in the Territory, the Committee on douth West Africa recommended to the General
Assembly that, in the 1ight of South Africa's refusal to modify her policies in the
Territory, the administration of the Territory should be terminated and an immediat
United Nations presence be instituted with a view to the wltimate independence of

the Territory.

In May 1962, the Chairman and Vice-Chairman of the Special Committee for
South West Africa which had replaced the Committee on South West Africa in 1961 by
resolution 1702 (XVI) of the General Assembly, visited South Africa and South West
Africa in response to an invitation of the South African Government. Reporting to
the Committee on their discussions with representatives of the Government in
Pretoria and their meetings with representative groups of the African, Coloured
and Buropean population in South West Africa, the Chairman and Vice—~Chairman
concluded that it was the overvwhelming desire of the African population that the
United Wations should assume direct sdministration of the Territory and take all
preparatory steps to grant freedom to the indigenous population; they further
concluded that there seemed to be no way of carrying out the tasks agssigned to the
Committee "short of the use of force or other compulsive measures within the purvic

of the Charter".

A ettt

99/ Resolution 1243 (XIII} of 30 October 1958.
100/ I.C.J. Reports, 1966. :
, feos




In December 1962, the General Assembly 101/ decided to dissolve the Special
Committee for- South West Africa and assigned its functions, to the Special
Committee on the Situation with regard to the Implementation of the Declaration
on the Granting of Independence to Colomnial Countries and Peoples. The Assenbly
also requested the Secretary-General 4o arpoint a United Nations Technical
Assistance Resident Represzentative for South West Africa and to take all necessary
steps to establish an effective United Nations presence in the Territory. In 196k,
however, South Africa informed the Secretary-General that it had come to the
conclusion that it would be neither necessary nor desirable to meke use of any
outside expert advice which might be offered by the United Nations. ‘

During 1964, the South African Govermment endorsed in principle the
recommendations made by the Odendaal Commission of Enquiry into South West African
Affairs for the establishment of separate non-white homelands in the Territory on
a tribal or ethnic basis, and a separate vhite area. The Special Committee viewed
the situation with concern, and in 1964 called on South Africa to desist from
implementing the Commission's recommendations, which it noted would result in the
partition and disintegration of South West Africa and its absorption into South
Africa. TIn 1965, the General Assembly declared 102/ that any attempt to partition
the Territory or to take any unilateral action, directly or indirectly, preparatory
thereto, constituted a violation of the Mandate for South West Africa and of the
Declaration on the Granting of Independence to Colonial Countries and Peoples; it
further considered that any attempt to annex a part or the whole of the Territory
would constitute an act of aggression,

B. DEVELOPMENTS FOLLOWING THE TERMINATION OF THE MANDATE, 1966-1977

1. Termination of the Mandate by the General Assembly

In 1966, following the negative results of the contentious proceedings 7
instituted against South Africe by Ethiopia and Liberia in the International Court,
and incensed by South Africa's decision to implement the recommendations of the
Odendaal Commission, the General Assembly by an overwhelming vote lg;/ decided by its
resolution 2145 (XXI) to terminate South Africa's Mandate over South West Africa and

_ to place the Territory under the direct responsibility of the United Nations in view
of the fact that South Africa had failed to fulfil its obligations in respect of the
administration of the Territory and to ensure the moral and material well-being of
its indigenous inhabitants.- :

101/ Resolution 1805 (XVII) of 14 December 1962.
102/ Resolution 2074 (XX) of 17 December 1965.

103/ The resolution was adopted by 11k votes to 2 (Portugal and South Africa)
with 3 abstentions (France, Malawi and the United Kingdom). The full text of the
resolution is reproduced in annex I below. ' N
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5. TEstablishment of the United Nations Council for Namibia

In 1967, the General Assembly., at its fifth special session, convened for the
purpose of discussing the question of South West Africa, decided by its resolution
ooh8 (8-V), 103 bis/ to establish a United Nations Council for South West Africa
to administer South West Africa uwntil independence and to promulgate such laws,
decrees and regulations as were necessary for ‘the administration of the Territory
until a legislative assembly was established on the basis of universal adult
suffrage. The Assembly also decided that the Council should entrust such executive
and administrative tasks as it deemed necessary to a United Netions Commissioner for
Namibia who would be responsible to the Council and that the latter should be based
in Namibia to contact the South Africa authoritieec in order to lay down procedures

. for the transfer of the administration of the Territory.

Iater in 1967, the Council reported that it hed been prevented from developing
effectively its functions by the refusal of the South African Government to comply
with the terms of the Assembly resolutions.

3. South Wegt Africa renamed Keribia

By resolution 2372 (XXII) adopted in June 1968, the General Assembly proclaimed
that, in accordance with the desire of the people of the Territory, South West
Africa would henceforth be known as Namibia and the neme of the Council for South
West Africa would be changed accordingly. Furthermore, in view of South Africa’s
defiance, the resolution entrusted the Council to perform, as a matter of priority,
the following functions: establishment of an emergency programme in co=-ordination
with the specialized agencies to render technical and financial assistance to -
Famibia; organization of a programie to develop a cadre of Namibian eivil servants,
and of technical and professional personnel; and finally, the issuing of travel and
identity documents to Namibiens to enable them to travel abroad. '

4. Action by the Security Council

Early in 1969, the Security Council, in response to repeated requests from the
Genersl Assembly, adopted a resolution 104/ which recognized thet the General '
Assembly had terminated South Africa's mandate over Namibia; considered that the
action of South Africa, designed to destroy the national unity of Nemibia through
the establishment of "antustans" was contrary to the Charter; called on the
Government of South Africe to withdraw immediately its administration from the
Territory; snd decided that, in the event of the Tailure by South Africa to comply
with the resolution, the Council would meet immedistely to determine necessary steps
or measures to be taken. ' : .

South Africa's response was to inform the Security Council that it did not
recognize the legality of the Assembly's decision to terminate the Mandete and

103 bis/ Reproduced in snnex II below
10L/ Resolution 264 (1969) of 20 March 1969. : /...
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regarded as invalid all of the resolutions flowing therefrom, including the
Security Counecil resolution.

The response of the Security Council has been to adopt a succession of
resolutions each more severe but all falling short of enforcement action.

Thus, in August 1969, the Security Council 105/ specifically recognized the
legitimacy of the struggle of the people of Namibia against the illegal presence
of the South African authorities in the Territory; requested all States to increase
their moral and material assistance to the people of Namibia in theilr struggle; and
called on all States to refrain from all dealings with the Government of South
Africa purporting to act on behalf of the Territory of Namibia.

Tn January 1970, the Security Council adopted a resolution 106/ reaffirming its
previous resolutions on Namibia and explicitly declaring for the first time that
Mall acts taken by the Govermment of South Africa on behalf of or concerning Namibia
after the termination of the Mandate are illegal and invalid".

In a resolution adopted a few months later, 10T / the Security Council called
on all States to take & series of measures designed to end any trade or commercial
.dealings and investments by their nationals or companies of their nationality in
Namibia. :

5. 1971 advisory opinion of the International Court
of Justice of 21 June 1971

In July 1970, the Security Council jyﬁy asked the International Court of Justice
for an advisory opinion on the legal consequences for States of the continued
presence of South Africa in Namibia, notwithstanding Security Council resclution
276 (1970), adopted in January of that year.

In reply, 109/ the Court declared: (a) that the continued presence of South
Africa was illegal and that therefore South Africa was under obligation to withdraw
its administration from Namibia immediately; (b) that States Members of the United
Natione were under obligation to recognize the illegality of South Africa'’s presence
in Namibia znd the invalidity of its acts on behalf of or concerning Namibia and to
refrain from any acts or dealings with the Government of South Africa 1mply1ng
recognition of the legality of such presence and administration; and (¢) that it
was incumbent on States not Members of the United Nations to co-operate in the action
taken by the United Nations with regard to Namibia. (See also annex X below. )

10%/ Resolution 269 (1969) of 12 August-1969. See annex III below:
106/ Resolution 276 (1970) of 30 January 1970. See annex IV below,
107/ Resolution 283 (1970) of 29 July 1970. See annex V below.
108/ Resolution 284 (1970) of 29 July 1970.

109/ I.C.J. Reports, 1971, op. cit.
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On 20 October 1971, the Security Council 110/ agreed with the Court's opinion,
declared that any further refusal by South Africa to withdraw from Namibia could
create conditions detrimental to the maintenance of peace and security in the region
and called on States to take a series of measures.designed to put an end to, or %o
avoid any recognition of, South Africa's contral of the Territory.

6. Contacts between the Secretary-General and the
Government of South Africa

At its special session in Addis Ababa in February 1972, the Security Council
invited the Secretary-General, in consultation with a group of menbers of the -
Security Council composed of representatives of Argentina, Somalis and Yugoslavia,
to establish contact as soon as possible "with all interested parties" with a view
to establishing the necessary conditions to enable the Namibian people to exercise
their right to self-determination and independence in accordance with the
Charter.. 311/ At the same time, the Couneil reiterated in a second resolution that
the defiant attitude of South Africa undermined the authority of the United Natlons,
considered that the continued occupation of Namibia by the Government of South
Africa created conditions detrimental to the maintenance of peace and security in
the region; and called on South Africa to withdraw immediately from the
Territory. 112/

In pursuance of the Security Council's mandate, the Secretary-General visited
South Africa and Namibia from 6 to 10 March 1972 for talks with the Prime Minister
and Minister of Foreign Affairs of South Africa. Further discussions between the
South African Government and the Secretary-General, or his special representative
Mr. Albert Escher, tock place in the course of 1972 and in the early part of 1973,
the Security Council having twice extended the Secretary-General's mandate in
August and December 1972. 113/ In his report to the Security Council on
30 ‘April 1973 the Secretary-General concluded that the position of the South
African Government was still far from coinciding with that established by the
resolutions of the United Nations concerning Namibia and that it did not provide
"the complete and unequivoecal clarification of South Africa's policy in regard
to self-determination and independence for Famibia envisaged in resclution

323 (1972)". 1il/

In its Lusaka Declaration of 1k June 1973 the United Nations Council for
Namibia terined the results of the talks as laid down in the Secretary-General's
report, not only unsatisfactory but counterproductive, and called for their

110/ ﬁesolution 301 (1971). Reproduced below,iﬁ annex VI.
111/ Résolution 309 (1972) of k February 1972.
112/ Re%qlution 310 (1972) of & February 1972,
113/ Reéolutions 319 (1972) of 1 August 1972 and 323 (1972) of 6 December 1972.

/ Offlclal Records of the Security Council, Twenty~eighth yvear,
Supplenment for April, May and June 1973, document S/10921
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