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The right to political participation in context of disability (Art.29 CRPD)

Round Table 2 of the 4th Session of the State Party Conference to the CRPD, 7 – 9 September 2011, UNHQ, New York

Distinguished representatives, eminent members of the bureau of this 4th State Party Conference to the CRPD, ladies and gentlemen!
I thank you for inviting me as a member of the CRPD Committee to this important debate.
1. Right to political participation as the heart of democracy

The right to political participation lies at the heart of democracy. It means taking part in decision making on public issues, it means true citizenship and equality. The history of this human right reveals a development from exclusion and denial to gradual recognition of universality and indivisibility. It is remarkable that it took history until the 21st century to finally extend this right to disabled persons. Art. 29 CRPD affirms that all disabled individuals have a right to participate in elections and public affairs. That means the right to vote and to be elected, the right to have equal access to public service, the right to be heard and to be represented. It means participation in every area where political affairs take place: in parliament, in all branches of government, in public bodies, in political parties, in nongovernmental organizations, in the media, in the internet. It means participation in all political arenas: from the local community to the regional and federal state, up to the regional and international governmental and nongovernmental level. Traditionally, the right to political participation is seen in association with other civil and political rights such as the freedom of expression and the freedom to association. And the right to equal political participation also involves the rights of minorities to be protected against discrimination and the right to preserve their identities. In modern human rights theory the interrelation to social, economic and cultural rights is also emphasized. For example, the right to education is of utmost importance for realizing the right to political participation. The right to use minority languages and different modes of communication and the corresponding state obligation to make space for these differences in political affairs are other examples.

2. Political participation in the context of disability and state obligations under Art. 29 CRPD
Situating the right to political participation into the context of disability means to ask whether disabled individuals have equal access to elections and public affairs, whether they are heard and represented in all areas mentioned above: inside and outside parliament, in governmental bodies and NGOs; from the local to the international level and so forth. It also involves looking at other rights, such as the right to education, freedom of expression or protection of minority languages, such as sign languages. Furthermore it is necessary to check whether all groups among the disability community are represented in the political process, especially the most vulnerable when it comes to discrimination. It is important to look not only at impairment related clusters such as blind, deaf, physical or intellectual impairments, but also at gender, age and other categories. The CRPD specifically mentions disabled children and disabled women in this respect (Art. 6, 7). It is the only human rights treaty that has an article on multi-dimensional discrimination with regard to women. (Art. 6) This needs to be acknowledged when we talk about implementation of the right to political participation!
Now, the important question today is: Which are the most serious human rights violations regarding political participation of disabled persons today? 
My answer is: The most serious human rights violations are legal and de facto denial of the right to political participation for disabled persons.
Many countries have laws that deny those disabled persons who are declared legally incapacitated, the right to vote and stand for elections. In reality these are persons with intellectual or psycho-social impairments. To my view, these laws are in violation with Art. 29 CRPD, according to which all disabled persons, no matter what their impairment is, have an equal right to participate in the electoral process. I know that this runs counter to many legal opinions on who should have the right to vote. We all know the right to vote is not an absolute right and can be restricted for various reasons, such as age. In fact, our sister organization the Human Rights Committee has adopted a General Comment on the right to political participation (General Comment 25) which clearly states that it is “unreasonable to restrict the right to vote on the ground of physical disability” but leaves room for restrictions based on other impairments. However, this General Comment dates back to 1996, one decade before the CRPD was adopted and there is reason to believe that there is a growing readiness to revise the traditional understanding of voting capacity. For instance the European Union Agency for Fundamental Rights has recently published a report which reveals that a number of  EU members have lifted all restrictions on political participation for persons with psycho-social or intellectual impairments. These countries have changes their laws and now allow for full and equal participation of these disabled persons in the electoral process.
 In a similar way, the European Court of Human Rights in a decision of May 2010 has decided that the imposition of an automatic blanket restriction of the right to vote on a person under partial guardianship violates the European Human Rights Convention. The case of Kiss v. Hungary explicitly refers to Art. 29  CRPD. Thus, while the European Court of Human Rights has no mandate to interpret the CRPD it can be seen, that it acknowledges that the CRPD is a manifestation of a shift in paradigm of disability law. The incapacity approach to disability is challenged. The Council of Europe is currently working with the Venice Commission on revising its Code of Good Practice in Electoral Matters and aligning it with Art. 29  CRPD. 
De facto denial of the right to political participation to disabled persons takes many forms: inaccessible voting places, inaccessible voting procedures, inaccessible political information and communication and underrepresentation of disabled persons in parliament, political bodies, civil society organization and media are only some examples.
Laudably more countries ensure the accessibility of voting booths and voting methods to disabled persons today. Furthermore, some countries have taken affirmative action to guarantee the representation of disabled persons in the political process by adopting laws that require a certain quota of seats in parliament or other political bodies to be filled by disabled persons. However, de facto denial of the right to political participation also takes place when disabled persons are institutionalized. Human rights reports on the situation of institutionalized disabled people reveal that they are stripped of all their human rights. Political participation of institutionalized disabled persons is often non-existent no matter if they are under legal guardianship or not.
We do not yet have an authoritative interpretation of Art. 29 CRPD since my Committee has not yet adopted any General Comments. Our Reporting Guidelines give hints to what might be the core of state party obligation under Art. 29 CRPD by emphasizing accessibility of the electoral process and representation through disability organizations. 
In my view the trifold state party obligation to respect, to protect and to fulfil the right to political participation of disabled persons comprise the following minimum obligations: 

State parties should review their voting laws and ensure inclusion of all disabled persons, regardless of their impairments.
State parties should abolish de facto denial of the right to political participation by making the political process accessible and providing reasonable accommodations to disabled persons.
State parties should protect disabled persons by disenfranchisement through third parties, such as welfare organizations who run institutions for disabled persons.

State parties should fulfil the right to political participation by taking affirmative actions to ensure that disabled persons from all groups, especially disabled women are represented in political bodies and decision making.
Distinguished representatives, eminent members of the bureau, ladies and gentlemen! It is time to challenge common deep rooted stereotypes about intellectually and psycho-socially impaired individuals. They are NOT unable to make political choices and they are NOT a easily to be manipulated. It is time to challenge the myth of voting as a highly rational and intellectual decision. And its time to give up the fear that democracy is threatened by giving all disabled persons the right to vote
I thank you for your attention!
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