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ABSTRACT

This thesis is divided into two main parts. Paaill feature the international aspects of maritime
security instrument including the nature of thereat major maritime security threats and the
response of the international community in tacklingm, while giving consideration to national
implication that necessarily arise from implemegtinternational maritime security instruments.
Part 1l considers the special implications for Snigland Developing States, in particular, the
States of the Caribbean Community (CARICOM) andl@ngs the regional machinery as a

facilitator for full and effective implementatiori mternational maritime security instruments.

The transboundary nature of these threats to mmaritsecurity posed a number of legal
challenges for States particularly in the contektagserting and exercising jurisdiction.
Combating maritime threats and overcoming challengeerefore necessitated cooperation
within the international community to depart froraditional grounds for exercising jurisdiction
over criminal activity, which the international comanity has sought to do through a number of
international conventions and instruments. Impletatgon of these instrument has however been
slow namely in CARICOM States, which as SIDS exgae certain vulnerabilities and, hence,
certain challenges to implementation. Burdened Wiithitations relating to capacity and an
insufficient resource base, implementation for ¢h8sates is necessarily a matter of technical
and financial assistance in capacity building antibating resource shortages. At the same time,
the issue of security is also a collective regiawicern and regional organisations can play an
important role in helping SIDS implement internaab maritime security provisions and in
achieving the objects and purposes of these sgdastruments. In the Latin American and
Caribbean Region a number of regional arrangemanetsn gear, at least three of which are
accessible by CARICOM States. Finally this thesib @onclude with some observations and
suggestions regarding the implementation of intewnal maritime instruments by CARIICOM
States.
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l. THE MARITIME SECURITY FRAMEWORK

There are a number of clearly identifiable crimiradts that threaten maritime peace and
security. These acts, namely trafficking in narc®tiarms and persons, terrorism at sea, piracy
and armed robbery at sea, collectively pose thrmatke safety of navigation, human life and
safety both at sea and on land, maritime tradeyedisas to the social and economic fabrics of
both coastal and land-locked States. These threais also be compounded by indirect or
aggravating factors such as weapons of mass dastrughich could drastically increase the
devastation caused by a terrorist attack, or légainae in national systems that may enable
organised crime syndicates to present a legal vetteeheir operations. Furthermore, law
enforcement action against and prosecution of prerjoes is complicated by the fact that these
crimes occur at sea which, legally and jurisdicidn is carved into zones that dictate and very
often limit the extent to which any one State metyamainst a ship. Therefore, the transboundary
and mobile nature of maritime crimes, including thyeportunity for perpetrators to cross
jurisdictional lines after the commission of anevfte, makes their interdiction and punishment

difficult and subject to surrounding circumstances.

As such, maritime offences cannot be dealt witheati¥ely by any one State and the
international character of these crimes has coresgtyuwarranted a concerted reaction by the
international community to curb them. The interoaéil approach to this colossal task has
therefore been to ensure that no safe havens fexigerpetrators and that every State has the
jurisdiction to act as necessary against shipsesisg or accused of engaging in the commission
of maritime crimes. The international community Basight to achieve this through conventions
and instruments requiring States Parties to impteérdemestic measures enabling them to take
the prescribed law enforcement action, and throdghignated or established international
institutions mandated to oversee the successflisatian of the objects and purposes of the
relevant instruments, including their implementatat the domestic level. In furtherance of its
goal to eliminate avenues of escape, the intematioommunity has also sought to achieve
universal ratification of maritime security instrants. If this were accomplished all States
would be poised to exert law enforcement and prgsei@l action against perpetrators of certain
crimes with international and transboundary ramatfans. In this regard, the ultimate goal of the

international response to maritime crimes will heen achieved.



However, as international conventions and instrusiare merely a foundation for measures to
be taken at the domestic level, and as effectiaeSiction pursuant to these instruments are
dependent upon State implementation of prescribeadsores, such a goal is not readily
accomplished. States are required to make legislaind sometimes institutional modifications
that may have implications within the national legystem and for the infrastructural
composition of the State. Depending on the rescussgilable to States the pace of domestic
implementation will vary significantly and conseqtlg it will likely be several years before all
States are able to exercise jurisdiction over gemaaritime crimes committed outside their
respective jurisdictions. In the meantime, inteioral organisations charged with overseeing the
attainment of the objects and purposes of releir@etnational instruments play a significant
role in verifying State compliance with instrumentgluding implementation requirements.
These institutions may also issue rules and guidslin furtherance of the objects and purposes
of the relevant instruments. However, the extenwviich they may do this depends upon their
particular mandates which, it would seem, may lzady interpreted and consequently evolve

to encompass responsibilities beyond the origiratlyisioned scope.

Accordingly, the international community has redcte maritime security threats to develop a
legal and procedural framework within which Statasst work to combat maritime threats and
to remove pre-existing impediments to the preventxd maritime threats and to maritime

security enforcement.

This thesis will examine in its first part, the emational aspects of the maritime security
framework, including the nature of internationarethts, the response of the international
community to these threats and the implications dinge for national systems in implementing
the international framework. The second part wdamine regional cooperation as a tool for
accomplishing effective implementation in CARICOMates taking account of the special
vulnerabilities of CARICOM States as Small IslandvBloping States (SIDS). This paper will
then conclude with suggestions for expediting thplementation process through the regional

machinery.
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A. MARITIME SECURITY THREATS AND THE INTERNATIONALRESPONSE

The major maritime security threats that occupyfteus of the international community are
very serious crimes that gravely undermine the @l@onomy and threaten social stability in
all regions of the world. These maritime threats @so such that they make it difficult for any
one State to take punitive action against perpmavithin the context of traditional rules of
international law and the provisions of the Unitéadtions Convention on the Law of the Sea
(hereafter referred to as ‘UNCLOS’). Neverthelgbgse threats may be examined from two
perspectives: direct threats and aggravating facfthis classification stems from the fact that
the threats manifest either as crimes committeseator as vectors for facilitating the crimes or
dramatically increasing the potency of their effedt is necessary to first understand their
nature not only to present a clear picture of treitime security framework but also to fully
appreciate the structure of the framework as dtre§the international response to the relevant
threats. Accordingly, the following highlights tmature of the threats to maritime peace and

security and reflects upon the response of theratenal community to counteract them.

1. Natur e of the Thr eats

There are currently a number of threats that direaffect international maritime security. It
may be said that the most major of these are @mstational organised crime including the
illicit traffic in narcotics, arms and weapons, apdrsons; (b) terrorism; and (c) piracy and
armed robbery at sea. Likewise, the major indicecaggravating factors may be identified as
(a) biological, chemical and nuclear weapons (Hweaeferred to as ‘BCN’) and their
precursors, and (b) municipal laws and procedureslation to company incorporation and ship
registration.

! The United Nations Convention on the Law of the Sea adopted in Montego Bay, Jamaica, 1982

11



0] Direct Maritime Threats

a) Transnational Organised Crime and lllicit Trafficgi
Transnational Organised Crime

Transnational organised crime is a very old phemmmehat has evolved and intensified over
the years. It has captured the world’s attentiothie past thirty or forty years particularly in
connection with the illicit drug trade and the raic black market that emerged as a result of
law enforcement efforts to suppress traffickinghAge aspect of organised crime today is a
network of violence and corruption perpetuated tugccartels in order to protect their financial
interests in trafficking illegal narcotiésOrganised crime typically engenders activitieshsas
illicit trafficking in drugs, small arms and lightveapons, corruption, money-laundering,
prostitution, human trafficking all of which arenked to increased incidences of violent crime
within national borders.Moreover, as its name suggests, this network @frce and crime is
highly organised and spans a broad global spectammong powerful cartels and crime
syndicates. The reach of power of these crime asgions has so grown over time that they are
believed to have financial and other stakes irugity all of the security threats discussed herein,

including terrorisnd,

Increased law enforcement action against the dadgtcreated a need on the part of traffickers
to protect their interests in the extremely luemtirade and to manoeuvre around legal systems.
As a consequence, traffickers became more orgaaisgdavvy in terms of their operations and
a clear hierarchy of power or chain of command tigesl within criminal organisatior’sThis

level of organisation and development was alsodaimethe vast resources acquired on account

’See Organized Crime and its Threat to Security Tackling a Disturbing Consequence of Drug Control, Report by the
Executive Director of the United Nations Office Drugs and Crime, Documents E/CN.7/2009/CRP.4—
E/CN.15/2009/CRP.4, 1 March 2009 — Commission on Narcotic Drugs, Fifty-second Session and Commission on
Crime Prevention and Criminal Justice, Eighteenth Session, page 3

® Ibid

* For a discussion on the background and nature of organised crime, see Carrie Lyn Donigan Guymon,
‘International Legal Mechanisms for Combating Transnational Organized Crime: The Need for a Multilateral
Convention’, (2000) 18 Berkeley J. Int’l L. 53, pages 55-69

> Op. cit.n 2
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of the drug trade which has also cultivated a guwmtiis culture of violence and intimidation
mainly through the use of firearms and other weapém resist interference from law
enforcement authorities as well as rival drug ic&#rs. In order to fully profit from the proceeds
of crime, criminal organisations required a way'legitimise” their funds, hence the money-
laundering aspect of organised crim@orruption and bribery of public officials alsodaene a
tool for thwarting law enforcement efforts againsgjanised criminal activity and for increasing
the power base of cartels. With increased poweedbasd huge financial resources criminal
organisations were able to diversify their portisliHuman trafficking, prostitution, and migrant
smuggling which are all very lucrative illegal teed and some of which have a parallel
connection with the drug trade, are also associat#kd organised criminal operations. As
demand and markets for illicit trades grew glohalkp did the global network of crime
syndicates. This level of criminal organisation leed to create inter-organisational cooperation
among cartels in different regions of the worldn¢e further developing the transnational aspect

of organised crimé.

Criminal organisations more easily conduct theseraimons in regions where poverty is
relatively high, social stability is relatively loand/ or where borders are long and porous with
lax or few controls attending them, as these cot are conducive to corruptible public
officials, disaffected youth that may be attractedthe financial gains of organised criminal
activity, as well as easy access to territoriemftbe air and particularly from the sea. Organised
crime syndicates also act to create or exacerlhegetconditions where possible. They are
known to fund internal conflicts in vulnerable regs of the world maintaining, or in some
cases, increasing the demand for drugs and wedpomher cases, social destabilisation occurs
as a natural consequence of the violence and ¢hateaccompanies organised criminal activity,
discouraging valuable revenue derived from toursnd foreign investment. In a nutshell,

organised criminal activity weakens rich countaesl devastates poor ones.

The United Nations Convention Against Transnatidbrganised Crine(hereafter referred to

as ‘CTOC) is the main international convention @ding this problem. It aims to combat

® Ibid
7 Ibid
8 Op. cit. n2
? Ibid
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organised crime throughnter alia, global cooperation in matters relating to cordigm of
property, extradition, mutual legal assistance, #xhnical assistance and training. It also
requires States Parties to implement domestic mesasa achieventer alia, criminalisation of
the various aspects of organised crime, includilngtitrafficking in arms, drugs and persons;
international law enforcement cooperation; the &édapof new frameworks for mutual legal
assistance; extradition; and provision for technicsistance and training. Its three Protd€ols
make similar provision in respect of human trafiiigk** smuggling of migrants at séaand the
illicit manufacture and traffic of firearm$. The United Nations Office on Drugs and Crime
(hereafter referred to as the ‘UNODC’) is the Udit&lations agency that works with
Governments, regional organisations and civil dgcte achieve full and effective national

implementation of CTOC and its Protocéts.

Drug Trafficking

The abuse of narcotic drugs is a very old probleitnuman history but the issue of narcotic drug
trafficking has only occupied the attention of tt@lective international community for about a
century during which time the illicit activity hasvolved at a staggering pace, forcing law

enforcement techniques and mechanisms to evolvaguspidly™

The huge global demand for illegal drugs is thedamental driving force behind the illicit

trade!® The source of illegal drugs is typically poor fams in developing countries for whom

% The three Protocols are: (1) Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women
and Children, supplementing the United Nations Convention against Transnational Organized Crime; (2) Protocol
against the Smuggling of Migrants by Land, Air and Sea, supplementing the United Nations Convention against
Transnational Organized Crime; and (3) Protocol against the lllicit Manufacturing and Trafficking in Firearms, Their
Parts and Components and Ammunition, supplementing the United Nations Convention against Transnational
Organized Crime

Y Ibid

2 Ibid

 Ibid

“ Ibid

!> See the United Nations Office on Drugs and Crime, World Drug Report 2009 at page 5 (copy is available at
www.unodc.org )

'® See CICAD document Anti-drug Strategy in the Hemisphere, paragraph 12 a copy of which is available at
http://www.cicad.oas.org/EN/basicdocuments/Strategy.asp
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the cultivation of their traditional or new foodogs is far less profitable than cultivation ofditi
drugs'’ Globalisation has, in this respect, been saidatettontributed to the nurture of the drug
trade, for as displaced farmers seek alternativgswa eke their living the cultivation of
narcotics for illicit sale and distribution beconagsempting solution despite the incumbent risks
and danger$® The organised criminal organisations that emph®sé farmers, at one time, also
ensured that the supply reached the demand, thesadrying control on drug operations from
beginning to end but this absolute control has wanerecent years due to law enforcement
efforts. The global drug trade has been valued Hey UNODC at $320 billion per year,
comparable to the gross national product (GNP) State such as Sweden at $358 bilfidn.
Accordingly, it is greater than the world market fobacco, wine beer, chocolate, coffee and tea
combined. The cocaine whole-sale market covers ri@e one quarter the value of the entire
illicit drug trade while the heroin market aloneshaeen valued at $57 billidA.Two billion
dollars of this go to farmers while most of the adnder ends up with professional criminals,

insurgents, terrorists and street retailers.

These sums of money allow drug syndicates to beytbapons, access and influence required
to get illicit drugs to the market, thereby prowvigithem with a dangerous economic, political
and paramilitary leverage. All this has devastattngsequences for human security and social
stability?! In some cases destabilisation is deliberate withy draffickers funding insurgencies
and internal strife while in others the violent sequences of the trade ward off tourists and
foreign investors which are crucial to economicelepment in poorer countriésAs such, the
global drug problem is viewed as a serious threaublic health and safety, to the well-being of
humanity, and to the national security and sovetgigf States, consequently undermining

socio-economic and political stability as well astainable developmefit.

Yhttp://www.cicad.oas.org/Desarrollo Alternativo/ENG/Projects By Country/Colombia/Colombia History.asp
see for alternative development project information in relation to Colombia

¥ see Anthony T. Bryan, Clinton Administration and the Caribbean: Trade, Security and Regional Politics, Journal of
Interamerican Studies and World Affairs, Spring 1997

9 Op. cit. n2 pages 3-4

% Ibid

! Ibid

% Ibid

2 see document A/RES/63/197, preambular paragraph 5

15



The international community has sought to addrésés problem through the 1961 Single

Convention on Narcotic Drugfs as amended by the ‘1972 Protocol Amending the I8ing
Convention on Narcotic Drugs’ and the 1988 Unitedtibhs Convention against lllicit

Trafficking in Narcotic Drugs and Psychotropic Sialoges (hereafter referred to as the ‘Narcotic
Trafficking Convention’). The former essentiallyegcribes minimum controls and standards for
States to apply at the national level in relatioregitimate narcotic handling, that is to say, for
medical and scientific purposes, while requiring implementation of national measures to
prevent illicit narcotic activity including traffiéng. The 1988 Convention on the other hand
deals directly with State legislative and marititaes enforcement cooperation to combat illicit

drug trafficking. In both cases, international cexgtion is the key component.

The lllicit Trade in Small Arms and Light Weapons

As indicated, the illicit trade in small arms amght weapons (SALW) is heavily linked to the
illicit drug trade®® As such its impact is as hard-hitting and far-hémg as the illicit drug
problem. There is a distinction to be made howdetween the illicit trade in weapons and the
secret trade thereof. Governments supplying armiee to groups in foreign countries are not
necessarily acting illicitly, although, if the prpprocedures of the receiving state have not been
followed that state may well regard the action lsitiin the context of interference in its
domestic affairs. The illicit traffic in weapons iass referenced herein is generally understood to
cover “that international trade in conventional w&as which is contrary to the laws of states

and/ or international law”.

The demand for illicit arms and weapons is due taumber of factors but is in many cases
directly proportional to the demand for illegal catics. In others it is fuelled by internal conflic
and civil war. Traffickers in this respect tendat® exiled groups and private arms dealers whose
motives are politically driven, or drug traffickeaad organised criminal elements whose motives

are for profit. Excessive accumulations of smathsuand light weapons are generally the source

** The 1961 Convention codified in one document all previous multilateral agreements on drug control and
regulation. It was also adopted at a time when the international community focussed on the control of drug
production (mainly opiates).

» Supra. Section A.1(i)(a)
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of weapons peddled on the illicit market. Somehafse are surplus from newly manufactured
weapons while others are surplus from the cold avat therefore much older. The illicit trade
therefore largely consists in practical terms otessive accumulations of legally produced
weapons circulated throughout the target market @éstabilising effects on the countries and

regions that receive them.

The illicit traffic in weapons plays a major role the current increases in violence in many
countries and regions, whether as a result ofnatearmed conflict or increases in violent crime,
and consequently the destabilisation of societind governments. The illicit traffic or

circulation of arms has also been linked to thdefisg of terrorism, mercenary acts and the
violation of human rights. These effects are furtlbeacerbated by the lack of national controls
on arms production, exports and imports in a nunob@ountries that receive illicit weapons as
well as poorly trained or corrupt border personimfferences in legislation and enforcement
mechanisms of states for the import and export edpons has been identified as a facilitating
factor in the circulation and illicit transfer oABW, along with the lack of state cooperation in
this area. This lack of cooperation and coordimatias also been identified as facilitating the

excess accumulation of SALW.

In this regard, international efforts to concludéiading legal document in respect of SALW
have failed to date. While States all agree thatdtourge of illicit traffic in SALW must be
urgently curbed, differences in approach and nationterests among blocs of States have
prevented consensus on a legally binding text. &fbes, with the specific exception of firearms,
their parts, components, and ammunitibfegally binding instruments on the issue so fdyon
exist at the sub-regional levél.However, at the international level, the most usfitial
document on this issue is tReogramme of Action to Prevent, Combat and Eradidhe lllicit

Trade in Small Arms and Light Weapons in All ltpes(PoA) 22 This non-binding instrument

%% See Protocol against the lllicit Manufacturing and Trafficking in Firearms, Op. cit n10

%’ The Economic Community of West African States (ECOWAS) adopted its ‘Convention on Small Arms and Light
Weapons, their Ammunition and other Related Materials’ on June 14, 2006. The Convention is a legally binding
follow-up to the ECOWAS Moratorium on Small Arms and Light Weapons but has not yet entered into force.
Information is available at http://www.ecosap.ecowas.int/stand.php?id=arms2&Ilang=pt

% See UN document A/CONF.192/15, Report of the United Nations Conference on the lllicit Trade in Small Arms
and Light Weapons in All Its Aspects, 9 — 20 July 2001, paragraph 24. A copy of the report including the PoA is

17



adopted in July 2001 sets out measures to be tak#éme national, regional and international
levels in respect ofpter alia, legislation; confiscated, seized or collected peges; and technical
and financial assistance to States which are otkerunable to adequately identify and trace
illicit arms and light weapons. Since 2001 thereehbeen a number of Regional follow-up
conferences regarding implementation of the PoA20A6, the United Nations Conference to
Review the Implementation of the Programme of Actom the lllicit Trade in Small Arms and
Light Weapons was held but failed to produce aca@ue document due to States being unable
to agree on details of the follow-up strategy. Hegre the POA remains the main framework
document with which many States and regions workelation to implementing measures to
address the problems of SALW.

Human Trafficking

Human trafficking, or trafficking in persons, isténnationally regarded as “the recruitment,
transportation, transfer, harbouring or receigp@fsons, by means of the threat or use of force or
other forms of coercion, of abduction, of fraud, d#ception, of the abuse of power or of a
position of vulnerability or of the giving or res@g of payments or benefits to achieve the

consent of a person having control over anothesguerfor the purpose of exploitatiof?.”

The general pattern that human trafficking has deand to follow is that victims are recruited
or taken in the country of origin, transported tigb transit territories, and exploited in the
country of destination. Based on reported caseluafan trafficking, typical areas of origin,
transit and destination have been identified. Tlagomregions of origin have been identified as
Western Africa, Asia, particularly South East Aslatin America and the Caribbean, and

Central and South East Europe. Major destinatiagiorss have been identified as Western

available at http://disarmament.un.org/CAB/smallarms/files/aconf192 15.pdf and a copy of the PoA on its own is
available at http://disarmament.un.org/CAB/poa.html

2 See article 3(a) of Protocol to Prevent, Suppress and Punish Trafficking in Persons, Op. cit. n 10. ‘Exploitation’
includes, at minimum, the exploitation of the prostitution of others or other forms of sexual exploitation, forced
labour or services, slavery or practices similar to slavery, servitude or the removal of organs.
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Europe and North America. In the case of intragegl trafficking Western Africa has been
identified as the main destination sub-region fictims trafficked from Africa. Within Europe,

Central and South East Europe are the major osigirregions with Western Europe being the
main point of destination. In Asia certain courdrrate highly as countries of origin while others

are largely destination countries.

The Commonwealth of Independent States is idedtidi® a region of origin with victims from

this sector mainly being trafficked to Western EpgpNorth America, and, to a lesser extent,
Central and South Eastern Europe, and the subrragidVestern Asia and Turkey. Likewise,

victims from Africa are mainly trafficked to WesteAfrica and Western Europe whereas in the
Americas, most of the victims trafficked from La#merica and the Caribbean are reportedly
trafficked to Western Europe and to North Amerita.a lesser degree Latin America and the
Caribbean is reported as being a destination anahait region. On the other hand, Central and

South Eastern Europe is reportedly a main transkregion.

As this data is based on reported information, gleture it paints is probably not entirely
representative of the trafficking situation worldwibut does give a general idea of the demand
and supply trends throughout the market for tri&éfct persons. Women and children are most
frequently and most acutely affected but men ase #iafficked, more often for forced labour
purposes than for the purposes of sexual exploitatvhich tends to most affect women and
young girls. Besides being physically, psychololiycand emotionally destructive to its many
victims and an affront to human rights as a whbtanan trafficking affects societies in a variety
of ways. As a result of its links to organised @jrhuman trafficking tends to be accompanied
by drugs, arms and increased criminal activity, elgnat the transit phase and the destination
phase in cases where victims are trafficked forpingose of sexual exploitation. In this respect,
its prevalence can lead to social degradation wiiak economic consequences from the

perspective that legitimate local and foreign itnemnt may suffer and decline.

On the international plane, the authoritative wnstent for combating human trafficking is the

Convention Against Transnational Organised Crimé s Protocol to Prevent, Suppress and
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Punish Trafficking in Persons, Especially Women &dildren, supplementing the United

Nations Convention against Transnational Organeahe

b) Terrorism

There is no standard, internationally agreed d@dimiof terrorism. However, it would seem that
it is universally viewed as involving a violent destructive act underpinned by political
motivations. There is, nonetheless, disagreemetd #s context in which acts involving these
elements may be accurately labelled as terroristnvaren they qualify as freedom fighting or
resistance against oppressive political regimeaninevent, incidents recognised as terrorist acts
by all or a majority of the international communitgve been a problem for decadeSerrorist
attacks tend to affect large numbers of peoplenae @nd cause widespread destruction usually
to make a political point or to force the hand ofmg political entity. The typical randomness,
unpredictability, and destructiveness of such semsl to place populations and Governments in
the grips of fear while going about their dailyds: An attack may also occur in any magnitude
or form and it is feared that should BCN fall int@ wrong hands the world would be at risk of
seeing a terrorist attack of hugely devastatingpriions. Since the attacks of September 11,
2001 this fear has been stronger than ever and siisme the September 11 attacks the

international community has launched even moreesgire strategies to combat terrorism.

A terrorist attack can cripple a society. The degton it can cause can shut down the social and
economic life of a city or town, set it back econcally in terms of repairing damage, cause
serious injury and widespread death, and creaténeate of fear that would exacerbate the
physical social and economic damage directly causddthis would be compounded in a

developing country or SIDS lacking the resourcestmver quickly from such an incident.

30 Supra Section A.1 (i) (a) — ILLICIT TRAFFICKING: Drug Trafficking; Op. Cit. n10

*' Since 1937, terrorism has been of concern to the international community when the League of Nations
elaborated the Convention for the Prevention and Punishment of Terrorism. Since 1963 the international
community concluded the universal legal instruments on terrorism. The Achille Lauro incident in 1988 and the
September 11, 2001 attacks in New York City were also pivotal events in the international response to terrorism.
See http://www.unodc.org/unodc/en/terrorism/global-action-against-terrorism.html?ref=menuside
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c) Piracy and Armed Robbery at Sea

The universal crime of piracy is a very old onestHrically, areas such as the Caribbean and the
Mediterranean were rife with pirate attacks on rhant ships. Such a scourge it was then that it
was regarded as ps cogenscrime, subject to the penal jurisdiction of alla®s. This
classification remains today but the problem hashmeduced. Still, there are areas that have
been identified as hotspots. The main areas ar8dbé China Sea, the Strait of Malacca, West
Africa and Somalia. Currently the greatest numbiencdents of piracy and robbery at sea, and
certainly the most disruptive is shown to occur tfe coast of Somali&. These crimes
occurring off the coast of Somalia have occupiepeat deal of media attention in recent times
due to the frequency of attacks, their impact oa thternational shipping industry and
international trade. In 2008 there were reportd If incidents of pirate attacks while in 2009
there were at least 130 reported. The attacks hbeereportedly extended to the EEZ of the
Seychelles. Many of the attacks have taken plachnenSomali EEZ as it was last declared,
which has complicated enforcement options of thermational community given that Somalia is
effectively a failed State with no central Govermmer overarching rule of law. As such, the
nature of the piracy problem in the Gulf of Aden ame with particular surrounding

circumstances thus requiring a certain approach.

Armed robbery at sea, on the other hand, must stienduished from piracy as the definition of
piracy is very narrow. The commission of an acpishcy necessarily involves the attack being
launched from another ship on the High Seas anatthek must be launched for private ends.
Armed robbery, however, is defined as “any unlavetd of violence or detention or any act of
depredation, or threat thereof, other than an &¢picacy”, directed against a ship or against
persons or property on board such ship, within @eX& jurisdiction over such offences.”

Accordingly, there is no requirement for the invavent of at least two ships or any limitations
in respect of the motivation behind armed attacks.

The number of incidences of piracy and armed ropbhesea reported to the IMO to have taken

place in April 2009 in (a) international waters wais (b) territorial waters was 6; (c) port area

32 see Statistics at http://www.icc-ccs.org/; See also IMO CircularMSC.4/Circ.136, 5 May 2009, Ref. T2-
MSS/2.11.4.1, Reports on Acts of Piracy and Robbery Against Ships, Annex1: Acts of piracy and armed robbery
against ships reported by Member States or international organisations in consultative status
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was 3. There were also 27 attempts to commit pica@rmed robbery at sea reported in relation
to international waters. The vast majority of thesadents took place in or off the East African
coast followed by the South China Sea. Despitectimeentration of this problem in select parts

of the world, its impact on the global economyigngicant.

(i) Indirect Maritime Threats/ Aggravating Factors

Indirect threats to maritime security may or may he inherently dangerous or illicit but in
relation to maritime security they would aggravatefacilitate direct threats. Two significant
indirect threats of concern are the existence aipgas of mass destruction namely biological,
chemical and nuclear weapons (BCN), and corponaetipes that enable the conduct of illicit
activity without detection. The former is an aggtiwg factor in the context of the potential
devastation and destruction they could cause icdh@mission of a terrorist act. The latter threat
is more of a facilitator of illicit activity in thait may shield the identities of the true benefici
owners of ships being used for illicit purposeskim@ it almost impossible for authorities to
trace them or the proceeds of their crimes. Cotpodavices may also be used to present a
legitimate cover for illicit activities thereby alving these activities to continue without

immediate detection by law enforcement authorities.

@ Biological, Chemical and Nuclear Weapons (BCN)

In contrast to fears of the cold war era, todaig iteared that BCN may fall into the hands of
non-State actors, particularly, terrorists and piged crime syndicates. The use of a ship to
carry out a terrorist act using these weapons wbeldeveral times more devastating, physically,
socially and economically than a terrorist act catred with conventional weapons. Ships may
facilitate such acts of terrorism by directly prdvig a medium for detonating BCN or by

transporting BCN across the oceans from one note-Stetor to another for the purpose of

ultimately carrying out a terrorist attack.

The possibility of terrorist attacks being comndtt@ this manner is anticipated by the 1988

Convention for the Suppression of Unlawful Acts Agh the Safety of Maritime Navigation,
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(herein after ‘the 1988 SUA") as amended by the52Bébtocol to the 1988 Convention for the
Suppression of Unlawful Acts Against the SafetyMdritime Navigation (hereafter ‘the 2005
Protocol), where the use of a ship to transport BENven as a BCN itself is included as an
unlawful act within the meaning of the ConventirOther conventions such as the Chemical
Weapons Convention, the Biological Weapons Conwantaind the Non-Proliferation Treaty
which collectively address the issue of prolifeyatiof BCN do not necessarily address the
problem in the specific context of maritime segutiut their provisions, nevertheless, have
bearing on the enhancement of maritime securityhis respect. For example, the Chemical
Weapons Convention focuses on accounting for amgjibg about the destruction of chemical
weapons in the possession of Member Stdtes;the monitoring of chemical weapon precursors
including with regard to their import, export areexportatior> and State prohibition, through
legislation and other domestic measures, of naamdllegal persons subject to its jurisdiction
engaging in activities prohibited by the ConvenfidThe Convention also provides fanter
alia, consultation and cooperation among States PAfti® provision of technical, scientific
and financial assistané®opportunities for training in the peaceful appiicas of chemistry?
and assistance in the event of an atfdts main focus is not specifically the use or sport of
chemical weapons at sea, but if chemical weapookgiies are successfully destroyed and

shipments of their precursors successfully monitpthis would lend to the enhancement of

* For example, article 3 bis of the 2005 Protocol lists a number of acts at sea as unlawful including the following
acts involving BCN: (a) the use against or on a ship of any explosive, radioactive material or BCN weapon in a
manner likely to cause death damage or serious injury for the purpose of intimidating a population or compelling a
government or international organisation to do or abstain from doing any act; (b) the intentional discharge from a
ship of oil, liquefied natural gas or other hazardous or noxious substance in such quantity as to cause death,
damage or serious injury for the purpose of intimidating a population or compelling a government or international
organisation to do or abstain from doing any act; (c) the transport on board a ship of explosive or radioactive
material with knowledge that it is intended to cause death, damage or serious injury for the purpose of
intimidating a population or compelling a government or international organisation to do or abstain from doing
any act; and (d) the transport of any BCN weapon within the meaning provided in the Protocol(s) with knowledge
that it is a BCN weapon.

* See Chemical Weapons Convention, articles I, lll and IV

* Ibid. article VI

*® Ibid. article VII

*” Provision for various forms of consultation and cooperation among Member States may be found in preambular
paragraph 9 and articles

%% Ibid. article X

* Ibid. article XI; also see www.opcw.org for opportunities and programmes offered through the Technical
Secretariat of the Organisation for the Prohibition of Chemical Weapons

40 Op. cit. n 38
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maritime security. From this perspective, BCN cantigns, which focus on the destruction and
monitoring of BCN as well as the peaceful usagtheir precursors, have a tangible bearing on

maritime security.

(b) Corporate Devices

The fight against maritime security threats woukel dreatly aided by access to information
regarding the identity of beneficial owners of vessmainly, in two ways: firstly, knowledge of
vessel ownership by known or suspected criminalgldvanmediately draw the attention of law
enforcement bodies to their maritime activities dadilitate swifter detection of maritime
security threats, and secondly, the ability tolgdsace illicit or suspicious maritime activitiés

the beneficial owners of the vessel would accetetfae conduct and conclusion of investigations
and lead to more prosecutions. However, the perdhitbvnership of vessels by companies and
other corporate entities provides a vehicle forppemators of illicit maritime activities to

establish beneficial ownership of ships and keep identities hidden from the public domain.

The term ‘corporate veil’ refers to the proverhiall, created in common law jurisdictions by the
‘separate legal personality’ principle, which stigekhareholders from liability in respect of the
company and its assets on the basis that the comguach the persons running the company
possess separate legal personalities. The termciipge the corporate veil' refers to the
exceptional circumstances in which shareholders Ineagxposed to liability. In the case of ship
ownership the veil allows companies by virtue dittown legal personality to be registered as
owners of ships. However, the identity of the shalders of such companies or of their parent
companies may be obscured through the use of @armarporate mechanisms. These
mechanisms includenter alia, the issue of bearer shares to shareholders,pih@rment of
nominee shareholders and directors, and the usetexinediaries. Other means of thwarting
identification are more institutional in nature amtlude ownership through private limited
companies or public ones, the shares of which atéraded on the stock exchange; ownership
through international business corporations (IB&xempt companies; ownership by virtue of
trusts; ownership via foundations; and ownershipugh partnerships. IBCs are primarily used
to facilitate legitimate international businessgactions as they are extremely easy to establish

and are available in many countries specialisingfirshore services. IBCs are rarely supervised
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and in most cases can be used along with all tbgeatmentioned mechanisms to conceal the
identity of a beneficiary of illicit activities. Byand large, these institutional devices and
corporate mechanisms are used in tandem acrosslzenwf jurisdictions making it exceedingly
difficult to trace the proceeds of crime and intgatar their beneficiaries. In the context of
maritime security, ownership of vessels is vergwofestablished by companies which open the
door for the use of these corporate devices tddsimet only criminal activities conducted by

ships but also the true identities of the bendfmieners of such vessels.

A separate issue that compounds this problem iddtle of standardisation of ship registry
regulatory procedures. The fact that not every 8&je requires the existence of a ‘genuine link’
between the shipowner and the flag State contsbidehe problem in that any company may
own or incorporate a subsidiary within the flagt&tand register it as the owner of a vessel, very
often without submitting detailed information oretheneficiary owner. Furthermore, the ‘open
registry’ phenomenon in generating competitionttoaat shipping companies often results in the
softening of regulatory standards in respect offidg State’s registry requirements as well as its
corporate rules and procedures. The nationalitghips then becomes a matter of commercial
bidding rather than one of genuine ties to the ftgte subject to specific standards and
procedures. The 1986 United Nations Convention amd@ions for Registration of Ships
attempted to address this and other related prablnsetting higher uniform standards for the
registration of ships. However, no state has =tifit and it is regarded for all intents and
purposes as a failed convention. Given the unwiliess of States to relinquish the lucrative
open registry system the problem may best be tdckiem the perspective of changing

procedures and practices within the system rattger tlisposing of it entirely.

Modern maritime security threats are not recentiguoring phenomena but they have escalated
to a scale today that greatly profits organisednicral groups, terrorist organisations and
individuals engaged in criminal activity while ciogf and, in some cases, devastating the
economic and social fabrics or States, particulddyeloping States. The potentially devastating
consequences of the continued proliferation of wiggd crime, terrorism, piracy and armed
robbery at sea in the face of aggravating factach sas BCN and ‘the corporate veil' have
prompted collective action on the part of Statdsis Tollective approach to maritime security

threats is not only due to the fact that virtualyery State is affected in some way by these
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threats but also by the fact that their transbogndature makes it difficult for any one State to

apprehend and punish perpetrators without the catipe of all other States.

2. The International Response

As the major maritime security threats became nvakespread and difficult to control the
international community sought to address the ehetato effective control and regulation.
These were recognised as a number of significagdl Iopholes that effectively ‘tied the
hands’ of States with regard to the adoption ofvenéion, enforcement and prosecution
measures. The major legal lacuna was jurisdictionahature since prevailing fundamental
principles such as State sovereignty and the exelysrisdiction of flag States as well as
traditional principles under which States couldeaspirisdiction created barriers to State action
against suspected ships and perpetrators whicargaall the maritime zones and jurisdictional
boundaries with relative freedom. There was alsml@guate coverage of certain acts at sea,
including the illicit use or transport of BCN andts that typically constituted or were
characteristic of terrorism. In addition, frontiersntrolled by national governments and which
were porous and subject to weak controls, if amgllatlso served to thwart international efforts
to curb maritime threats to security. The interorai community, therefore, sought to close
these jurisdictional and systemic gaps by additiam&rnational agreement. Accordingly, the
relevant body of agreements in this context netassthat States take a number of domestic
measures to ensure the closure of these lacunad wiould have direct legal consequences at
the international level. International institutioebarged with managing and facilitating the
implementation of such international instrumengodlelp to ensure the ultimate closure of legal

lacunae.
(1) Sealing Jurisdictional and Systemic Gaps

The relevant legal instruments seek to close jigtisthal gaps in two main ways. These are (a)
to allow State jurisdiction to have universal reathespect of these crimes, and (b) by creating
universal jurisdiction to address these crimesoriter to facilitate the universal reach of State
jurisdiction further exceptions or modificationsttaditional principles of jurisdiction have been

created in relation to some if not all of thesenas, whereas universal jurisdiction is achieved as
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a matter of fact, when all States possess the tmtexercise jurisdiction over international
maritime crimes. Systemically, international instients seek to reduce the porosity of national
borders that provide escape routes for criminats arenues for the perpetuation of their illicit

activities.

a) The Existence of Maritime Jurisdictional and Systebhacunae

At different points in time lacunae were recognisesl existing in all the relevant areas of
security, namely, terrorism, arms and drug traffigk human trafficking, and piracy. Generally,
this recognition would be precipitated by an evantlisaster that was not adequately addressed
by the relevant existing law and which requiredalegction by the international community to

properly address the problem at hand and simi@adémts that might occur in the future.

There existed at one time or another, inadequaal lfameworks to properly address and
prosecute certain crimes namely terrorism at sdahaman trafficking. In the cases of terrorism
and human trafficking there were no clear defimgiof these crimes in international law and
consequently no express provision criminalisingrthend subjecting them to prescribed penal

measures.

There was also insufficient legal provision for enState cooperation to circumvent the
limitations posed by the rule of exclusive flag t8tgurisdiction when seeking to interdict
suspected ships flying the flag of another Stateoaxercise other jurisdiction in the case of a
ship on board which a maritime crime was commitfus was particularly problematic in the
case of drug, arms and human trafficking, armedeopat se# and terrorism since interdiction
at sea can play a vital role in terms of preventiregmful materials or illicit cargo from
successfully reaching their final destinationsthe dispersal of evidence of the commission of
the crime. In the case of drug trafficking there arnumber of bilateral ship-rider agreements
largely between the United States and a numbethsr acountries in the Latin American and
Caribbean region but these were insufficient tikleathe global problem of drug trafficking as

they applied to a select number of countries inrecentrated area of the globe.

o Theoretically this is not a problem in relation to piracy since as a jus cogens crime and since under article 105 of
UNCLOS any State may exercise jurisdiction over this maritime offence on the High Seas or any other place outside
the jurisdiction of any State.
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States were also precluded from exercising perdgdjation over particular crimes due to
insufficient nexus between the State and the crihe# would invoke the exercise of its
jurisdiction in accordance with traditional prinkgp on the exercise of criminal jurisdiction. The
territoriality principlé® which is the most widely accepted basis for thereise of criminal

jurisdiction, and the nationality principles stiift avenues of escape for perpetrators that thed t

territories where no such nexus existed betwean.the

An inadequate legal framework to regulate the mactufe, use and transport BCN also posed a
potential threat. This concern was somewhat mottercold war era when the source of fears of
the launch of a BCN attack was Government and Staters. Today, with the continued
existence of BCN, this fear still looms but greasdsrm is paid to the possibility that such
attacks may be launched by non-State actors whiog hmknown and invisible to their targets,
could cause untold destruction if BCN were to fialb their hands. There was at various points
in time, nonetheless, little effective regulatioh BRCN or their precursors in terms of their
manufacture, use, transport, sale distributionliferation and the ultimate elimination of BCN
themselves. The aim of eliminating these or, fgilihat, tracking and controlling their use and
movement internationally and nationally would beci@wumscribe their use and therefore their
devastating effects. Regulation of BCN in this mamtherefore equates, in this context, to the
circumscription of BCN falling into terrorist handsxd being used to compromise maritime

security and safety.

From a more practical perspective, the standardsusfoms and border control policies and
procedures were not uniform and porous borders wglfficiently strict customs controls

would be frequently and deliberately targeted toé gentraband across maritime and other
borders. There was no international regulationtahdards for customs control or guidelines as
to what sort of measures should be in place tamkent the occurrence of any of the major

maritime security threats.

> Under the territoriality principle a State has jurisdiction to prosecute offences that occur within its territory. The
exercise of jurisdiction in this regard is tied to the sovereign rights of a state over its territory and it is the most
practical exercise of jurisdiction in that the perpetrator, evidence and witnesses are usually all within the reach of
the judicial and law enforcement arms of the State. For more on the territoriality principle see R. R. Churchill and
A.V. Lowe, The Law of the Sea, 1999 3 Ed.; also see See Malcolm N. Shaw, International Law 2003, 5™ Edition at
pg 579
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There were also no international regulations reiggrdhip registry and or corporate practices as

they relate to the registration and manning ofsfip

Therefore, the main obstacles faced by Statesnmbating maritime threats were limitations on
the application of prescriptive, enforcement andagbgurisdiction as well as gaps in certain
systemic and policy standards. These limitations gaps in the international legal framework
effectively provided safe havens for perpetratofsserious maritime offences. As such the
international community set about removing thesgtéitions on the jurisdictional reach of States

in an effort to seal all avenues of escape.

b) Universal Jurisdictional Reach

Through conventions and other international insents, the international community sought to
seal jurisdictional and systemic gaps that hindénedmaintenance of maritime security and in
particular to increase the jurisdictional reachrafividual States in relation to major maritime

offences.

To this end, these instruments possess a numbesnoimon features. One such feature is the
requirement that States Parties criminalise relevatawful acts and prescribe enforcement and
penal measures to be applfédn the case of the SUA Convention and Protocohtenactive

measures were prescribed for a long list of unlhatts, owing to the fact that there is no agreed

definition of terrorism in international lafv. These unlawful acts include intentional threabof

3 Supra Section A.1 (ii) (b) — Corporate Devices

** See the Convention on Transnational Organised Crime, articles 5-9, 11 and 12; its Protocol to Prevent, Suppress
and Punish Trafficking in Persons, Especially Women and Children, article 5; its Protocol against the lllicit
Manufacturing and Trafficking in Firearms, Their Parts and Components and Ammunition (Op. cit n 10), article 5;
the 1988 Convention on the lllicit Traffic in Narcotics and Psychotropic Substances, article 3; the Chemical
Weapons Convention, article VII; and the Biological Weapons Convention, article IV

* This is due to the fact that Members of the international community are unable to agree on an overarching
definition of terrorism. Some States fear that the definitions offered do not adequately distinguish between
terrorist activities and nationalist struggles for independence and may therefore be used inappropriately for
political reasons. Nevertheless, there are at least 115 definitions of terrorism in national enactments and
international treaties. For examples of these see the United Kingdom Terrorism Act 2000, article 1; United States
Code Title 18 — Crimes and Criminal Procedure, Chapter 113 B — Terrorism Section 2331- ‘Definitions’; the
Barbados Anti-Terrorism Act, Chapter (Cap) 158, which is also Barbados’ enabling legislation in respect of the
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actual seizure or forcible exercise of control oaeship or fixed platformperformance of a
violent act against a person on a ship or fixetfqla likely to result in the endangerment of the
ship’s navigation or the safety of the platfoffrthe transport on board a ship of explosive or
radioactive material with knowledge that it is imied to cause death, damage or serious injury
for the purpose of intimidating a population or qmiing a government or international
organisation to do or abstain from doing any*a@mnd the transport of any BCN weapon within
the meaning provided in the Protocol(s) with knalge that it is a BCN weapdfiln the case of
the BCN convention$ governments also pledge to refrain from engaginactivities involving
the relevant BCN material and systems are estaulibr the purpose of verifying government
compliance. Among the responsibilities placed omegoments is that of taking measures to
ensure that none of the relevant prohibited aatiwitake place on their territories or anywhere
within their jurisdiction, starting with the proliilon of legal and natural perscfisfrom
engaging in any of the activities prohibited by #mplicable BCN convention. With regard to
the illicit traffic in small arms and light weaponghere there is no binding international
instrument® the PoA to Prevent, Combat and Eradicate theitlllicade in SALW in all its
Aspects includes an undertaking by participatingtest for prohibitive measures to be taken at

the national level including the assumption of priggive jurisdiction>?

On the other hand, a collaborative approach wasined] on the part of States in order to
circumvent difficulties in the exercise of enforaamh jurisdiction at sea, arising from the rule of

exclusive flag-State jurisdiction. In order to reduhe lacuna presented by this principle, ship-

International Convention for the Suppression of the Financing of Terrorism, creates an “offence of terrorism” at
section 3.

* See the Convention for the Suppression of Unlawful Acts Against the Safety of Maritime Navigation (SUA) 1988,
article 3, and the Protocol for the Suppression of Unlawful Acts Against the Safety of Fixed Platforms Located on
the Continental Shelf (SUA Protocol) 1988, article 2

%7 See the Protocol of 2005 to the Convention for the Suppression of Unlawful Acts Against the Safety of Maritime
Navigation (2005 SUA Protocol), article 3bis. Note that the 2005 SUA Protocol has not entered into force and
therefore its provisions currently lack legal authority.

* Ibid.

* For these purposes “BCN Conventions” refers to the Biological Weapons Convention (BWC), the Chemical
Weapons Convention (CWC) and the Nuclear Non-Proliferation Treaty (NPT)

*% See Art. VIl of the Chemical Weapons Convention

> See section A.1. (i) (a) ‘llicit Trade in Small Arms and Light Weapons’, Pgs 17-18, Supra

>? See the Programme of Action to Prevent, Combat and Eradicate the Illicit Trade in Small Arms and Light Weapons
in All its Aspects, Part ll, paras. 2 and 3, Report of the United Nations Conference on the lllicit Trade in Small Arms
and Light Weapons in All its Aspects, New York, 9-20 July 2001
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boarding provisions were introduced in relatiordtag interdiction and terrorisii. These ship-
boarding provisions permit warships or State owestsels to board private craft flying the flag
of another State party, on the basis of reasormlsipicion that the private craft is engaged in an
activity prohibited by the applicable convent®nHowever, consent of the flag-State is still
required before taking actidhalthough States Parties may elect to provide¢basent with or
without conditions upon ratification of the conviemtor any time thereaftéf. States parties in
these cases have therefore agreed to depart frenprivhibitive effects of the flag-State

jurisdictional rule but not from the rule entirely.

In order to close the gap presented by traditigmaciples relating to the exercise of criminal
jurisdiction?” a number of conventions relating to maritime sigwexpressly provide for the
presence of an alleged offender in the territoryaotate Party as a basis for exercising
enforcement and penal jurisdiction over the indiatf in addition to the territorialifyy and
nationality principle€® Moreover, in order to avoid offenders escapingigesas a result of
being in the custody of States either unable orilling/to exercise penal jurisdiction, a duty to
prosecute or extradite is imposed by some convesitibherefore, if a State Party does not elect
or finds it is unable to prosecute alleged offesdgeesent in its territory it must extradite them t

another State Party which is able and willthg.

From a systemic perspective, territorial bordersctvlare under the control of States require a
certain degree of vigilance in order to interrupg easy passage of contraband from one place to

another. In this context, jurisdiction is not soahwan issue as such frontiers fall squarely within

> Op. cit. n 47, art. 8 bis; United Nations Convention Against lllicit Traffic in Narcotic Drugs and Psychotropic
Substances 1988 (UN Narcotic Trafficking Convention), art. 17. See also section I.A.2 (i) (a) Supra

>* UN Narcotic Trafficking Convention, art. 17(4); 2005 SUA Protocol, art. 8bis(5)

> UN Narcotic Trafficking Convention, art. 17(3); 2005 SUA Protocol, art. 8bis(5)(b) and (c)

> 2005 SUA Protocol, art. 8bis(5)(d) and (e)

%’ See section I.A.2(i)(a) at pg 27 Supra

>% UN Narcotic Trafficking Convention, art. 4(2); SUA 1988, art. 6(4); CTOC, art. 15(3) and (4). It should be noted
that the SUA 1988 makes the implementation of this provision mandatory whereas the UN Narcotic Trafficking
Convention and CTOC make it subject to the discretion of States Parties (see arts. 4(2)(b) and 15(4) respectively).
However, these two Conventions make this measure mandatory where nationality and/ or territoriality nexuses
also exist between the State and the alleged perpetrator or the offence (see arts. 4(2)(a) and 15(3) respectively)

* See Malcolm N. Shaw, International Law 2003, 5" Edition at pg 579, Op. cit. n 42

% Ibid at pg 588. Also see UN Narcotic Trafficking Convention, art. 4(1); SUA 1988, art. 6(1); CTOC, art. 15(1). It
should also be noted that establishment of jurisdiction on this basis is mandatory in the SUA 1988 but
discretionary in the UN Narcotic Trafficking Convention and CTOC

®L UN Narcotic Trafficking Convention, art. 6(9); SUA 1988, art. 10(1); CTOC, art. 16(10)
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the purview of States. The difficulty is that cusw policies and systems in place to prevent
smuggling of prohibited materials are not interomdilly standardised and, due to various factors
including the resource bases of States and thealerse of corruption, the borders of some
States are significantly more porous than otheun@ies with porous borders tend to be
attractive to traffickers and smugglers as destinand transit points, and also permit fugitives
to enter undetected and slip into obscurity inrttesritories. In this regard, the strength of kard

control policies and systems is important to thastal State as well as to its neighbouring States.

In order to close the gaps in global border cordtahdards and to raise them in general, action
was taken at the international le%&l.United Nations Security Council Resolution 1540
(hereafter “UNSCR 1540”) was issued by the Secu@guncil requiring that States take
prescribed border control measures within the canté their national systems to prevent the
smuggling of BCN by non-State actors and to pre\®@N from reaching the hands of non-
States actor®’ Despite some controversy surrounding this actixer by the Security Countil
the resolution was passed pursuant to Chapter MHeoUN Charte¥ and is therefore not only
binding on all parties to the United Nations buh ¢achnically expose non-compliant States to
sanctions under Chapter Vi.In addition, the International Ship and Port FaciSecurity
(ISPS) Code which is elaborated under SOLAS andNt& provides a guide for States Parties
to the SOLAS to follow in order to meet port fawilend shipping standards that would equip
and prepare States to detect contraband and explositerial at ports of entry and to handle or
defuse possible situations that might en§uBrovision for border control measures is also
included in a number of other maritime securitgtet convention®

Despite the international response to remove lolgshdrom the maritime security legal
framework some gaps still remain since not everyaaof security has been covered or

adequately addressed. The areas of SALW and sgjiigtnagion procedures, for example, remain

®2 United Nations Security Council Resolution (UNSCR) 1540, operative paragraph (OP) 3 (c) and (d); International
Convention for the Safety of Life at Sea (SOLAS), Chapter XI-2/2: International Ship and Port Facility Security (ISPS)
Code; UN Narcotic Trafficking Convention, art. 18.

®> UNSCR 1540, OPs 1 -3

#see Enforcing International Law Norms Against Terrorism, Andrea Bianchi and Yasmin Naqvi, 2004

% Action with Respect to Threats to the Peace, Breaches of the Peace and Acts of Aggression

B UN Charter, Chap. VII, arts. 41 and 42

® SOLAS, Chap. XI-2/2

% UNSCR 1540; UN Narcotic Trafficking Convention, op. cit. n 62;
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outstanding. Attempts to agree on a binding legaludhent in respect of SALW have failed to
date for while States all agree that the illiciaftic in SALW must be urgently curbed,
differences in national interests and approachemgrblocs of States have prevented consensus
on a legally binding text. The PoA is therefore thest influential document on SALW setting
out measures to be taken at the national, regenmdinternational levels in respect ioter alia,
legislation; confiscated, seized or collected weapand technical and financial assistance to
States which are otherwise unable to adequatelgtifjeand trace illicit arms and light
weapon$? An Arms Trade Treaty (ATT) is also currently beimggotiated® Accordingly, with

the exception of firearms, the illicit trade in dhrerms and light weapons is not subject to any
binding legal instrument in international law. metcase of ship registration, on the other hand,
the 1986 convention on ship registration was adbpte never ratified by States and is regarded
as a failed conventioff. Although UNCLOS makes some provision for the regtion of ships,

it does so from the perspective of the duties af fbtates and in very basic and general téfms.
UNCLOS article 94 obliges flag States to exercighmiaistrative, technical and social
jurisdiction over ships flying their respectivedibut does not elaborate the particulars of the
exercise of its jurisdiction beyond a duty to mainta ship register containing the names and
particulars of vessels and domestic assumptiorugdiction over shipmasters, officers and
crew.”® The failure of the 1986 Convention and the inadegf the UNCLOS provisions has
meant that no standard regulation or requiremeatstlie registration of ships exist in

international law and as a consequence individera¢gmged in illicit activities have no difficulty

% Since 2001 there have been a number of regional follow-up conferences regarding implementation of the PoA.
In 2006, the United Nations Conference to Review the Implementation of the Programme of Action on the Illicit
Trade in Small Arms and Light Weapons was held but failed to produce an outcome document due to States being
unable to agree on details of the follow-up strategy. However, the PoA remains the main framework document
with which many States and regions work in relation to implementing measures to address the problems of SALW.
% In addition, the international community is working towards an Arms Trade Treaty (ATT) to establish common
international standards for the import, export and transfer of conventional arms, including SALW. This has been
under discussion for some time. In 2006, the United Nations General Assembly by resolution 61/89 requested the
Secretary General to establish a group of governmental experts (GGE), on the basis of equitable geographical
distribution, to examine the feasibility, scope and parameters for such a Treaty. Pursuant to the conclusions and
recommendations contained in the report of the GGE’° submitted during the 63" Session of the General Assembly
in 2008, the matter remains an on-going process within the United Nations.

"t See A.1. (i) (b) Supra

"2 UNCLOS, art. 94, Duties of the Flag State

3 Ibid, para. 2
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in finding registries that can be manipulated tsalve their identities or place a legitimate face

on their criminal activities.

By the same token, areas that have been addregs®dding or potentially binding instruments
are not necessarily lacunae free. For instancereeirement of prior informed consent from
flag state authorities in order for foreign goveemnvessels to board ships flying their fidgs
has been criticised as fettering attempts to disstile enforcement problems posed by exclusive
flag State jurisdictiod® The requirement that interdicting vessels musttaminflag State
authorities to verify the nationality of suspectssel$® and that flag State authorities must
respond within 4 hours has been criticised as intjpa and counter-productiteas a four-hour
window is too small for the appropriate verifyingasches to be conducted but wide enough for
vessels to discreetly dispose of incriminating exck while warships await the appropriate
authorisation. Furthermore, the requirement of rpimdormed consent for both the searching
phase of interdiction as well as the enforcemerasphhas been criticised as a reflection of
States’ continued adherence to flag State juristicf Klein”® maintains that the option in the
2005 SUA Convention for States to provide cons@ainuratification remains a reflection of the
supremacy of flag State jurisdiction because Stat¥e give the choice to ‘opt-in’ rather than to
‘opt-out’ of such a provision. States may therefmagfy the convention without this provision
having automatic application and deliberate effemhecessarily spent to induce its application
rather than to remove it. As the 2005 Protocolhil® SUA Convention is not yet in force it
remains to be seen whether these potential diffesuvill prove to be lacunae in their own right

in the international maritime security framework.

The issue of State ratification and implementatalso perpetuates gaps in the security
framework. The international response to maritimeats has no application to States that do

not consent to be bound by security conventionsitaimals no effect if the required measures are

" 0p. cit.n 53

7> Supra A.2.(i)(a); See also Natalie Klein, The Right of Visit and the 2005 Protocol on the Suppression of Unlawful
Acts against the Safety of Maritime Navigation, Denver Journal of International Law and Policy (Spring, 2007), 35
Denv. J. Int'l L. & Pol'y 287, pgs 323 —325;

7% 2005 SUA Protocol art. 8bis(5)(a)

7 Klein, op. cit. n75, pg 329

”® Ibid.

7 Op. cit. n77, pgs 323 —329
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not taken. The 2005 Protocol to the 1988 SUA haentered into force and many countries that
are bound by security instruments, particularlyedeping countries with long, porous borders,
have failed to implement many of the measures etbd by inter alia, UNSCR 1540, the ISPS
Code, the 1988 SUA and Protocol and the BCN comvesit Ideally, for the security framework
to achieve its objectives and for legal and systdagunae to be securely closed all States would
become party to the relevant instruments and im@igrtheir provisions. This would createla
facto universal jurisdictioff whereby every State would have the competencsy tor textradite
alleged offenders present in their territories #mel power to investigate and take enforcement
action on board ships of any nationality within thpecified parameters. While universal
jurisdiction provides the ideal environment fomeaating lacunae and consequent safe havens

for transnational criminals, it is far from beingcamplished*

c¢) Universal Jurisdiction

Universal jurisdiction may manifest in a numbervedys. It exists in customary law for some
international crimes namely piracy and can be egkdly treaty? At least five meanings have
been ascribed to the concept of universal jurigmi? but stricto senswuniversal jurisdiction
refers to the power or competence of any and eStte to exercise jurisdiction over a particular
crime by virtue of the very nature of that crififedn customary law it appears that universal
jurisdiction applies with unanimous certainty togoy and this is codified in UNCLOS . There

is some difference of opinion, however, as to wletimiversal jurisdiction applies to any other
crimes in international law. Some jurists opinet thiaiversal jurisdiction also applies to slavery

and slave-related practices, war crimes, crimesmagaumanity, genocide, and by convention,

8 Universal Jurisdiction for International Crimes: Historical Perspectives and Contemporary Practice, M. Cherif
Bassiouni, 2001 Virginia Journal of International Law Association (Fall, 2001), 42 Va. J. Int'l L. 81, pgs. 152 — 153

* Ibid.

8 Ibid. pg 156

 Ibid. at pg 152: “(1) universality of condemnation for certain crimes; (2) universal reach of national jurisdiction,
which could be for the international crime for which there is universal condemnation, as well as others; (3)
extraterritorial reach of national jurisdiction (which may also merge with universal reach of national legislation); (4)
universal reach of international adjudicative bodies that may or may not rely on the theory of universal
jurisdiction; and (5) universal jurisdiction of national legal systems without any connection to the enforcing state
other than the presence of the accused.”

84 Generally, a crime deemed hostis humani generis, i.e. an enemy of mankind

% Arts 100 — 107
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torture and some international terrorism crifffel the context of maritime security universal
participation and implementation of any of the valat security conventions could bring about a
de factouniversal jurisdiction in respect of the relevanimes. However, without universal
participation and the necessary domestic actioradtually invoke the power to exercise
jurisdiction it is not likely that such jurisdictiowould be achieved by means of international
convention. Nonetheless, the achievement of urausisdiction is generally the expressed or
tacit goal behind maritime security instruments ,andcordingly, international institutions,
generally responsible for ensuring that the objacts purposes of international instruments are

achieved, have a significant role to play in theisation of this goal.

(i) The Role of International Institutions

The main role of international institutions estab&d under or designated in respect of
specialised conventions such as maritime securgyuments is to ensure the achievement of the
objects and purposes of the convention, includtagesmplementation of prescribed measures.
Some institutions mandated to deal with a particatea of security or international crime may
assume this role in relation to international carians on the relevant subject matter. Whatever
the type of institution, whether it isnter alia, an intergovernmental organisation (l10), a
commission, an office of an 10, or decision makbayly, its powers and organisation depend
upon its particular mandate, which sets out theupaters of its operations and competence.
However, a broad interpretation may be appliedht rhandate of an international institution
enabling it to assume responsibilities not originalontemplated. This tends to result in the

evolution of its responsibilities and, by extensiig role in maritime security affairs.

% See International Crimes: "Jus Cogens" and "Obligatio Erga Omnes", M. Cherif Bassiouni, Law and Contemporary
Problems, Vol. 59, No. 4, (Autumn, 1996), pp. 63-74 at p 68. Bassiouni actually speaks of these and other crimes in
terms of jus cogens as opposed to universal jurisdiction. A relevant question is whether the status of jus cogens
automatically invokes universal jurisdiction in relation to the particular offence. Klein, op. cit. n 75 at pg 299, cites
the 1817 British case of Le Louis where it was held that British warships had no right to visit and search vessels of
other States for the purposes of suppressing the slave trade, and contrasts it with the situation of piracy where any
State could arrest a ship of another state and prosecute its occupants. Furthermore, art. 99 of UNCLOS only
authorises flag States to take preventive and enforcement measures in respect of the slave trade and, according to
Klein, “Even though prohibitions on the slave trade have long been entrenched in international law, the
enforcement of the prohibition, consistent with the traditional paradigm, is conferred solely on the flag state.”
Therefore, can it truly be said that universal jurisdiction applies to slavery and slave-related practices? See the
dissenting opinion of Judge Guillaume in the Arrest Warrant Case. See also Bassiouni, op. cit. n 80.
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Some international institutions may be establistiedier a convention as the body charged with
promoting or ensuring the implementation of the weoriion by States Parties; or with
monitoring and evaluating State compliance; or s&eing and carrying out verification and
statistical requirements; or with performing vagoeombinations of the foregoing. The
Organisation for the Prohibition of Chemical Weapd@PCW) and the International Narcotic
Control Board are prime examples as their corredimgnconventions not only prescribe
certain domestic measures to be taken but theyetddmrate monitoring and evaluation systems
that these institutions are charged with oversé@iimgaddition to promoting State compliance

with and implementation of the conventidfis.

In other cases, an international institution oramigation may be created by a constitutive
instrument in order to deal with a particular amfamajor concern in accordance with its
prescribed purposes and functions. In view of itsrarching responsibilities in the given area
conventions may be concluded at the institutiohest’ or conventions concluded in the area
may designate the institution to promote compliameglementation and to generally oversee
the achievement of treaty objectivesSuch international institutions may therefore perf

functions pursuant to the provisions of more thae oonvention or legal instrument and work,
from time to time, with other institutions possessioverlapping responsibiliti€s. The

UNODC? the IMO™ and the IAEA® provide apt examples of international institutions

& Chemical Weapons Convention (CWC) and the 1961 Single Convention on Narcotic Drugs as amended by the
1972 Protocol Amending the Single Convention on Narcotic Drugs respectively

8 See CWC, Annex on Implementation and Verification (“Verification Annex”); Also see the Comprehensive
Nuclear-Test-Ban Treaty (CTBT), art. IV and the Protocol to the CTBT

* Ibid.

% Eg. The international Maritime Organisation (IMO) and its conventions; see www.imo.org; for a discussion on the
background and evolution of the IMO see Thomas A. Mensah, Prevention of Marine Pollution: The Contribution of
IMO, Hamburg Studies on Maritime Affairs 10, Pollution of the Sea — Prevention and Compensation, pgs 41 — 61;
the SUA Conventions and protocols are also examples as UN conventions spearheaded and over seen by the IMO;
ot Eg. The IAEA which was created in 1957 in response to fears ensuing the discovery of nuclear energy came to
play a central role in achieving the objects and purposes of the 1968 Treaty on Non-proliferation of Nuclear
Weapons (“Non-Proliferation Treaty” or “NPT”) as well as those of the Treaty of Tlatelolco; also the UNODC in
relation to CTOC and the IMO in relation to SUA Conventions and Protocols

% Eg. the UNODC and the IMO regarding areas of terrorism at sea, piracy and armed robbery and other maritime
security matters — see www.unodc.org and www.imo.org; it should be noted that the functions of these two
institutions in their respective fields are not identical as the IMO, being an intergovernmental organisation can
make regulations whereas the UNODC cannot; also the roles of the UNODC and of the INCB in relation to the area
of illicit drugs and illicit drug control

% gee the UN Secretary General’s Bulletin ST/SGB/2004/6, 15 March 2004 establishing the UNODC
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established and functioning in this context. Thedade of the UNODE extends to drugs, arms
organised crime money-laundering and terrorism evitile IMO deals with maritime issiés
including maritime security? and the work of the IAER extends to nuclear energy and

technology.

In addition, the powers and duties of internationatitutions may be defined and even limited
within the context of their mandate relating to itiere security. For instance, the mandate may
stipulate that an institution promote cooperatioroag States in implementing the provisions of
a convention or it may bestow a power to make wmdguis. Substantively, the role of
international institutions may include the factliten of consultations and cooperation on relevant
issues among the States Partf@saddressing inter-related issues in the contexdustainable
development® carrying out activities with a view to achievingepention and contrdf
strengthening regional cooperatithi; serving as a repository for technical expertfée;
providing machinery for cooperation among Governitmem the field of governmental
regulation and practices relating to technical erataffecting shipping engaged in international
trade’®® encourage the removal of discriminatory action amthecessary restrictions by
Governments® facilitating technical cooperatidfi’ providing training and educational
opportunities and encouraging the exchange of aoatng States Partié¥ and the adoption of
standards of safefy? The powers of an international institution mayoalse implied, for

example, although the CWC does not expressly peov¥at the provision of training and

% See the Convention establishing the IMO

% See the Statute of the IAEA

% See s2 SG’s Bulletin op. cit. n 93 regarding functions of the UNODC which include implementing the
organisation’s crime and drug programmes and “addressing the interrelated issues of drug control, crime
prevention and international terrorism in the context of sustainable development and human security”.

% See art | of the 1948 Convention establishing the IMO; see also arts Il and IlI

% Infran 110

% see the Statute of the IAEA, arts Il and 11l

1% 5ee art VIII para. 31 of the Chemical Weapons Convention

SGs Bulletin regarding the UNODC, op. cit. n 93,s 2.1

192 1pid. s 2.3 (a)

1% 1bid.

%% 1pid., s 2.2 (a) and 2.3 (b))

195 5ee Convention establishing the IMO, art 1(a)

1% 1pid., art 1(b)

7 1pid., art 2(e)

See the IAEA Statute at art lll para 4

Ibid., art Ill para 6; also see IMO Convention at art 1(a)

101

108
109
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educational opportunities such a mandate is implibdn articles VIII and X are taken together.
In addition, the use of general language allowstlier construction of a mandate to encompass
activities not explicitly provided for. For examplerovision in the CWC for the promotion of
cooperation among States does not preclude thegsitiening of regional cooperation although it
does not stipulate such strengthening as the totngd instrument of the UNODC does. From
this perspective, the language of the empoweringigions is very significant and conventions
tend to use fairly broad terms in order to avoidluly constraining institutions in performing
their functions.

Nonetheless, it is possible, with the right langyatp apply a broader interpretation of an
institution’s mandate than that used in precediegry in order to adapt its functions to
accommodate an emerging threat or issue. The IM® aease in point where, following the
Achille Lauroincident in 1985 and upon the realisation thatelveas a dearth of legal provision
against maritime terrorism, it undertook the taskdmafting and negotiating the 1988 SUA
Convention and Protocol under its mandate in mattencerning maritime safety and since then
has continued to address maritime security as emesit of maritime safefy® This provision
was originally taken to encompass matters relatmghipping and ship conditions but has

evolved today to include matters of maritime seaguncluding port-State security.

Therefore, the role of international institutiomstihhe maritime security framework is varied and
wide. However, their purposes and functions argegkat achieving maritime security goals at
the international and national levels. The way imclk these goals are achieved depends upon
their mandates, that is to say, their prescribetttions and objectives, how ever they may be
interpreted or construed. On the national leved goal of each institution is invariably to
promote and facilitate implementation of substantiprovisions of relevant international

instruments and in this way their impact is vegngdicant to individual States.

1% The IMO’s work in this area was later endorsed by the UN General Assembly which called upon it to “study the

problem of terrorism aboard or against ships with a view to making recommendations on appropriate measures”
See General Assembly Resolution A/RES/40/61 of December 9, 1984 entitled, Measures to prevent international
terrorism which endangers or takes innocent human lives or jeopardises fundamental freedoms and study of the
underlying causes of those forms of terrorism and acts of violence which in misery, frustration, grievance and
despair and which cause some people to sacrifice human lives, including their own, in an attempt to effect radical
changes at OP13
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It is clear that today’'s maritime security thredtave additional economic and social
ramifications for States all over the world, net@simg immediate global action to combat them.
However, as a result of legal lacunae arising myairdm traditional rules and principles of
jurisdiction as well as from varying national bar@entrol policies, State action on an individual
basis proved ineffective in preventing and punighariminal activity. It therefore became
necessary for States to cooperate and tackle thmsats firstly through international
conventions and other legal instruments to cloeguthsdictional and systemic gaps that stymied
the effective countering of maritime crime. By ergang the jurisdictional reach of States with
regard to taking action against alleged offendbysclosing systemic gaps in national border
control procedures and policies, and by achievingzarsal participation of States in such
instruments States have set the stage for thenrgtion of safe havens for perpetrators of such
maritime crimes. Domestic implementation of marédisecurity instruments is however required
before these responsive measures can have anplaeffiect and the international community
has to this end also assumed a role in assuringeimgntation largely through international
institutions. However, as will be illustrated in ethfollowing paragraphs, domestic
implementation can be a complex process with factigng implications within national

systems.

B. NATIONAL IMPLICATIONS ARISING FROM THE INTERNATONAL
LEGAL FRAMEWORK
The maritime security framework in place at thesinational level evolved as a response to
global security threats. This response and equha#tlymaritime framework itself will have no
tangible effect if it is not implemented at theioaal level. National implementation is therefore
a crucial aspect of strengthening internationalitima@e security and accordingly activities on one
level have major implications for the other. Aslsuithe implementation of international security
provisions can result in significant legal and itostonal accommodations being made
domestically. Widespread failure to make these mcsodations and to implement international
provisions could have a nugatory effect on thermagonal framework. It is important to
consider these legal and institutional implicatioassociated with implementation before

discussing actual implementation of substantiveisgcprovisions.
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1. Legal and Institutional Implications
0] Legislative Requirements

Legislation is the genesis of implementation assifrom legislation that all the necessary
measures to be taken derive their legitimacy. Tbege the drafting thereof must necessarily
provide for not only the creation of offences ahd penalties for committing them but also for
institutional and systemic support mechanisms. dchsthere are domestic legal implications
arising from international requirements that Stateter alia, create offences and provide for
their punishment, take measures to prevent the glnggof contraband across their national
borders, take appropriate interdiction and enfom®mmeasures against offenders, and verify

compliance with relevant international instruments.

The drafting of legislation for even one area ofritmae security requires, on the part of the
relevant government agency, a review of nationgislation followed by an assessment of the
extent to which the international requirementsaready met and the level of work required to
effect full compliance. Accordingly, the draughtsmaould have to decide whether a whole
new body of legislation may be necessary or whedmendments to existing laws would
suffice. The draughtsman must also be furnisheth witbstantive details as to designated or
established institutions, their mandate and fumsticauthorised officials, their competence to
perform special functions, and licensing requiretmemnd procedures. Furthermore, provisions
must be compatible with constitutional requiremeantd reconciliation with other laws and by-

laws should be assured.

(i) Institutional requirements

From an institutional perspective many ancillaryaswwes must be in place for the achievement
of full compliance with international requirementsrstly, a Ministry or government agency
must be designated to assume executive respotsifoli the particular issue and such an
agency should be equipped with the human and mhteasources to handle such
administration. In addition, the overlapping natafenaritime security issues is such that it may
be decided that an inter-agency committee or bbdulgl be formed to play a designated role in

the coordination of security matters and/ or matterlevant to implementation. In another
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respect a National Authority (NA) would have to dstablished or designated. An NA can also
take the form of an inter-agency committee or effiset up to manage and oversee the
performance of national duties and obligations pams to the relevant international convention
or any form that suits the circumstances and syststructure of the State. However, whether a
NA is designated, established, inter-agency in asitjpn or a single office it also would
require human resources with the requisite knovdeaigd training as well as material resources
including computer databases and specialised témimoGovernment agencies with more of a
technical stake in maritime security such as thestguard, the military and the police force, by
virtue of having heightened roles and responsiéditn a new system of maritime security, will
require upgrading in respect of specialised trgniequipment and perhaps, in some States,

numbers to deal with any of the given maritime dlse

(i)  Systemic requirements

Measures regarding licensing of otherwise contrdbaraterial such as firearms or certain
imported chemicals necessitate the elaboratioicensing procedures regarding the contraband
or type of contraband in question but, dependingheninstitutional structure of the State, these
may fall under the purview of different agenciesddiionally, where there are reporting
requirements, mechanisms and systems for effiadotmation gathering and collation should
be in place. In cases where inspection of indudites by NAs are required, States should have
in place human and material resources to carryirggections on a meaningful scale and to
readily store and disseminate gathered informafyatocols and procedures must be installed
for the purpose of reacting to or diffusing threétg or potentially threatening situations

especially in the handling of BCN materials.

2. Resource Implications
(1) Material and Human Resource Requirements

Material and human resources are central to thetifumng of a national maritime security

regime as institutions and systems must be runrmadaged by people and equipment and
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facilities are needed to carry out its objectives.the context of today’s maritime security
threats, very highly technological equipment isuieefd for law enforcement and other agencies
to keep up or stay ahead of criminals who genefalle the financial resources to continuously
update and improve on their methods of evasion.hflieal and administrative agencies,
including law enforcement agencies, health and fiesponse services, should have at their
disposal,inter alia, an adequate fleet of ships for patrolling terr&tband surrounding waters,
machines for detecting BCN and highly explosiveerats at ports and at sea, protective gear
and equipment for employees and staff requiredxpmge themselves to potentially dangerous
substances, an adequate fleet of vehicles for f#areement and first response services in the
event of a crisis, teaching and educational equipnier continuous training and drilling of
employees in key institutions, computer databasas the practical storage and easy
dissemination of data and information, and statd@fart communications systems at sea and on
land.

In this regard, a high quantity and quality of humnesources are needed. The systems and issues
that require monitoring are abundant, overlappind eomplex as well as highly sensitive and
therefore many hands are needed to manage theotandance with high levels of education,
training and integrity. Therefore, to operate afeaifve maritime security regime on a national

level highly trained, incorruptible employees ataffsare essential.

(i) Financial Resources

At the root of all the institutional, systemic, hamand material resource implications is the
matter of financial resources, for without funditogpay for all the requirements they cannot be
fulfilled. States, therefore, need access to adeqfianding to meet their implementation
obligations under the international maritime sdgufiamework. As a result, differences in the
financial resource bases of States dramaticallgcaftheir implementation capabilities at the
national level which in turn has implications or tinternational plane. As it stands, developing
countries, the financial resource bases of whiehliarited and in some cases dismal compared
with those of developed countries, face a numbercludllenges in relation to effective

implementation of the international maritime segurfiramework. Small Island Developing
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States (SIDS), such as the Caribbean States of CARNI are especially challenged in this
regard because they are limited in respect of nbt their financial resource base but also their

human and natural resource bases.

At the international level, where the battle agamaritime security threats is initiated, a legal
framework has been developed in response to therri@eats to maritime security, sealing
legal and systemic lacunae that stymie effectivprelpension and prosecution of suspected
perpetrators. The key features of this framewodkuitle the expansion of grounds for exercising
jurisdiction to allow States with an interest iropecuting suspected perpetrators of these crimes
greater reach beyond their national territories, dhligation to prosecute suspected perpetrators
in their territories or alternatively extradite théo States that will do so, and the imposition of
certain domestic border control measures to bentékeStates. To ensure that this framework
applies to every corner of the globe thereby elating safe havens for perpetrators of the
relevant maritime crimes, it is necessary to achiamiversal participation in the applicable
international instruments. To this end, Statesi®atb the various instruments and especially
international institutions which specialise in atitag security objectives and which are charged
with ensuring the implementation of maritime setguinstruments, work towards bringing about

the participation of non-States Parties in thevaah instruments.

Therefore, the said international maritime secufismework, with universal participation, is
poised to eliminate safe havens and significantigréase apprehension and prosecution of
suspected offenders. However, without universal ekifn implementation, the international
legal framework cannot be translated into actiod i@y be rendered nugatory in the context of
closing jurisdictional and systemic lacunae andeffectively combating maritime threats.
Domestic implementation of maritime instrumentsnetbeless, has internal systemic and
resource ramifications which demand a great de&ihahcial, human and material input as well
as sufficient capacity to expand and increase domasstitutions. Therefore, the wealth and
capacity of States directly affect the potency of iaternational framework for combating
international maritime threats.
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From this perspective, Part Il of this thesis veilamine the ramifications for SIDS, namely
CARICOM States which are characteristically deveigpcountries with limited capacity and

resources. This part will further explore the oppoities to circumvent capacity and resource
deficiencies particularly through regional coopemat mechanisms and international

collaborations.

. ENHANCING CAPACITY FOR EFFECTIVE IMPLEMENTATION OF
MARITIME SECURITY GOALS

The international maritime security framework mhbstimplemented nationally in order for its
provisions to have any practical effect. Accommumdet must therefore me made at the
domestic level both legally and infrastructuralty arder to properly implement international
security instruments. For the States of the Casbhb@ommunity (CARICOM), these necessary
accommodations are major challenges in and of tbkms in view of their status as Small
Island Developing States (hereafter referred t&5H3S’). The peculiar vulnerabilities of SIDS
impose significant limitations on their capacity take structural and other adjustments
necessary for effectively weaving the internatiosedurity framework into the domestic social
fabric. Accordingly, the implementation process fioe States of CARICOM is one involving
capacity building and finding ways of overcomingaeity and resource limitations and, from
this perspective, the issue of sustainable devedopims central to the issue of maritime security
in CARICOM. lIronically, although the internationatommunity recognises sustainable
development as crucial to the survival of SIDS &ad pledged to work towards that end in a
number of cross-sectoral areas the issue of marits@curity does not place high in the
sustainable development agenda. Still it is impurta understand the predicament of SIDS and
the ways in which the sustainable development agedntbact upon the maritime security

agenda.
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A. IMPLEMENTATION OF THE INTERNATIONAL FRAMEWORK IN
CARICOM STATES

1. The Caribbean and CARICOM States

0] Background and Context

Geographically, the Caribbean comprises the casin and bordering the Caribbean Basin
which stretches from the tip of Florida westwardng) the Gulf Coast, south along the Mexican
coast through Central America and across the Nortbeast of South America. The Caribbean
therefore consists of island States and countiieated in Central and South America while the
Basin itself is located between South and North Acae Politically, the Caribbean is also part
of the larger regional grouping known as Latin Armc@rand the Caribbean which includes the
South American continent. Within Latin America ati Caribbean other regional groupings
exist usually subject to agreement for a wide ranf@epolitical, economic and/ or social

reasons:! In the Caribbean, the Caribbean Community alsoMnas CARICOM is one such

grouping consisting at present of fifteen countrimestly English-speaking and mostly island
States. It was essentially a regional trade agreeoreating a common market with a common
external tariff (CET) but has been deepened indketen or so years with a view to forming a

single market and economi

The current Members of CARICOM are Antigua and Bady The Bahamds® Barbados,
Belize, Dominica, Grenada, Guyana, Haifi,Jamaica, Montserrat® St. Kitts and Nevis, St.
Lucia, St. Vincent and the Grenadines, Suriname,Tamidad and Tobago. Each of these States

typifies a small State by every known definitidh.The populations of these countries range

1 Examples of these are the Caribbean Community (CARICOM), the Organisation of Eastern Caribbean States

(OECS), the Association of Caribbean States (ACS), MERCOSUR

12 5ee infra section I1.B.1(ii) — Regional Integration

The Bahamas although a member of the community opted not to participate in the common market under the
1973 Treaty and remains outside of the single market arrangement under the Revised Treaty of Chaguaramas

" Haiti, though a member of the Community is not at present party to the single market

Montserrat is the only Member that is not an independent State and which remains a British subject

18 “The size of a country can be measured in terms of its population, its land area or its gross national product.
Some studies prefer to use population as an index of size, while others take a composite index of the three
variables.” -See Small Island Developing States and their Vulnerabilities” (September, 1995) by Lino Briguglio,
Director, Island and Small States Institute, University of Malta, referencing Downes (1988) and Jalan (1982), and
Briguglio (1993, Appendix 1). See http://www.geic.or.jp/islands/docs/lino.html for publication.
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generally from over 47,088 to just under 2.7 millioH® with Jamaica, Trinidad and Haiti being
the only of these to exceed 1 million and Haithsliag out at a population of over 7 millio.
The Gross Domestic Product of these countries hrige2004 (in USD millions) from
approximately 293 to 2886 to 9086 to 12,579The physical sizes of the island States vary from
a minimum 102 square km to 10, 991 square km whéemainland states occupy 22,966 sq km,
27,750 sq km, 163, 820 sq km and 216,970 sq kranaf'f*

Despite generally stable social and political systé” and, for the most part, relatively well
educated populations, these Caribbean territoniesirdrastructurally weak and exceptionally
vulnerable economically, as they depend heavilyngmorted goods and commodities with an
insufficient infrastructural and resource baseatis$y their own food and energy requirements.
Their major revenue earning industries, tourism aguiculture, are also high risk and operate, in
the global context, at a relatively low level. Thas some industrialisation in mostly base
commodities, though on a very small scale, withnitiad and Jamaica having the largest
industrial base via their respective oil and baxidustries. Jamaica is the third largest exporter
of bauxite in the worltf® but generally industry in CARICOM as a foreign leange earner
operates at a very small and uncompetitive scalbarglobal arena. As such, the export base of
these nations is not highly diversified which, emmmcally, is another high risk factor.
Consequently, globalisation has taken a heavydwllICARICOM States and forced many of
them to substitute alternative industries suchasices and tourism for industries that were
traditionally their chief or major revenue earn¥fsTherefore, as a result of limited resources

and limited capacity, foreign investment has becamey source of revenue and a number of

"7 saint Kitts and Nevis: population 47,318 (2004) -

http://caricom.org/jsp/community/st_kitts_nevis.jsp?menu=community

18 Jamaica: population 2,644,600 in 2004 - http://caricom.org/jsp/community/jamaica.jsp?menu=community
Haiti: population 7,482,000 (1997) - http://caricom.org/jsp/community/haiti.jsp?menu=community

Dominica, Barbados, Jamaica and Trinidad and Tobago respectively based on 2004 statistics — www.caricom.org
Y 1bid.

122 The Commonwealth Caribbean States are democratic countries for the most part built on the British
Westminster style of Government. There have been incidents of unrest over time — coup in Grenada in 1979 and
attempted coup in 1983 leading to the United States military intervention in Grenada; attempted coup in Trinidad
in 1991; Some political upheaval in Jamaica in the late 1970’s

12 5ee Www.caricom.org

Sugar in the 1980s and, more recently in the late 1990s, bananas. For details on the Banana dispute see the
World Trade Organisation Case, Dispute DS27 Regime for the Importation, Sale and Distribution of Bananas. This
case may be found at http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds27_e.htm
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islands in this context have turned to the estaiiient of offshore banking sectdfs.However,
the resource and capacity limitations of CARICOMt&8¢$ continue to impact their development

and by extension their ability to accompligiter alia, maritime security obligations.

(i) Resource and Capacity Limitations

The economic and physical reality of CARICOM Statesypical of Small Island Developing
States (SIDS) across the globe. In a maritime #gcoontext, their resource and capacity
limitations stymie their ability to fully and swi§t satisfy the legislative, institutional and

systemic requiremerit€ for effective implementation of the internatiosakurity framework.

As SIDS with small populations, human resourceslianged and therefore the expansion of
personnel in key institutions such as law enforastmaorder control and emergency services is
a significant challenge, much less finding persoiith the requisite training and expertise in
adequate numbers. Furthermore, limited financesexpertise, particularly in novel areas such
as BCN, make it difficult to provide all the necarsstraining on a regular long term basis.
Human resource deficiencies such as these alsentrelallenges for designated institutions or
national authorities required to carry out on-sitepections. Such deficiencies also affect the
timely drafting of security legislation as undefgd Government legal offices may be unable to
dedicate the time to quickly carry out the necessmsessments and draft enactments and
subsidiary legislation to implement the entire in&tional framework. The ability of legal
drafters to proceed with the drafting of legislatics also dependent at certain stages on
instruction from other agencies which suffer simg&tbacks due to insufficient staff, limited

institutional capacity and financial shortcomings.

The lack of material resources also affects thétalof CARICOM States to achieve effective
implementation. An inadequate number of essentialenals such as boats and vehicles to
pursue suspects and react quickly to emergencidsaster situations can be counterproductive

to the goals of the security framework. Additiogalt can have a nugatory effect on training of

125 see supra I.A.1(ii)(b) — Corporate Devices and infra section I1.A.3(ii) — Conflicts of Interest Arising from Security

and Sustainable Development Agendas
126 5ee supra section I.B — National Implications Arising from the International Legal Framework
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law enforcement and military forces from the pectppe that training may stand the risk of
falling into desuetude without the necessary eqeipnto reinforce it and put lessons learned
into practice. The achievement of certain secugdgls is also frustrated by a lack of detection
equipment at ports of entry and on warships ante$taned vessels; protective equipment for
emergency service personnel and other personnebdsegpto,inter alia, BCN and their
precursors; and computer and data-base softwargddng and disseminating information and
for accessing centralised information in relatian & multiplicity of areas including law
enforcement and border control, storage and trarsdfechemicals, and for verification and

reporting purposes.

Institutional incapacity is also a very major olstato full and effective implementation of the
international maritime security framework. Manytbé institutions required to support a viable
and functioning maritime security regime are ingightly developed or ill-equipped or do not
exist in the SIDS of CARICOM. Limited capacity tleésre makes it difficult to create and
develop these institutions as the requisite inftastire and resources are simply not present or
readily available. Therefore, in the interim, itgions already unable to fully cope are
designated with additional responsibilities thergalgling to the burden placed on the already

weak infrastructure.

As developing States, there is also a dearth ahfiral resources which are essential and at the
heart of removing all the resource and capacitytditions experienced by CARICOM States.
Resource and capacity building is an essentialgidite implementation process for CARICOM
States and appropriate financing must be securedrder to achieve this on a long-term
sustainable basis.

Such, however, is the plight of SIDS which are ueig vulnerable to certain risk factors beyond
their control. The problem of resource and capad#ficiency affects SIDS in all fields and
sectors and has presented a challenge taken upeinnternational arena to achieve their
sustainable development.
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2. SIDS and Sustainable Development
(1) The Special Vulnerabilities of SIDS

This classification as SIDS highlights the speeidherabilities faced by developing island states
as a result of factors beyond their control, whigtically include their small size, insularity and
remoteness, disaster proneness, and environmeagglitf.>’ Although they are afflicted by
economic difficulties and confronted by developmiemperatives similar to those of developing
countries in general, the difficulties that SID$dan the pursuit of sustainable development are
particularly severe and complex as a result ofrtpeculiar vulnerabilitie$?® They not only
impact on each other but they also have very fachieg implications for the economic, social
and environmental fabrics of SIDS.

a) Economic Vulnerabilities due to Small Size

The relatively small physical stature of SIDS cesasignificant economic disadvantages for
them. SIDS are generally, because of their sizayihedependent on foreign exchange earnings
as a result of limited natural resource bases andimter-industry linkages, resulting in high
export content relative to GDP. Their smallness diends to inhibit import substitution
possibilities typically resulting in a protectedoaomic environment with products of lower
quality, high prices and a parallel market in fgreproduced goods. Small domestic markets and
consequent dependence upon exports is anothepipageid disadvantage. The limited ability of
small States to diversify their exports renderimgnh dependent on a narrow range of goods and
services also increases exposure to economic nsgkimtensifies problems associated with
dependence on international trade. SIDS also hamelitle control over the domestic pricing of
their imported and exported produéfsto a significantly greater degree than other dmpial
countries due to their small volume of trade rglato world markets in the same products. The

small size of SIDS also limit their ability to exl economies of scale mostly because of

27 see Briguglio, Small Island Developing States and their Vulnerabilities” (September, 1995) supra. n 116

See paragraph 3 of the Barbados Programme of Action (BPoA), infra n 134 and n 135

Op. cit. n 127: “SIDS have negligible control on the prices of the products they export and import. All developing
countries are to an extent price takers, but SIDS tend to be price takers to a much higher degree due to the relative
very small volume of trade in relation to the world markets in products they import and export.”
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indivisibilities and limited scope for specialisati resulting in high per unit costs of production,
high costs of infrastructural construction andisailion per capita, high per unit costs of training
specialised man-power and a high degree of depeeden imported technologies since
smallness also stymies the development of home-$pcimology. Small size also presents
limitations on domestic competition. Small econasmi® not generate a great deal of domestic
competition as the small population size does ngipert a large number of businesses

producing the same product, hence oligopolisticmodopolistic organisations tend to ensue.

SIDS also tend to encounter problems relating tdip@dministration. In this context, small size
provides a small human resource base from whiclerexpced and efficient administrators are
drawn and simultaneously reduces human resourcepetition which in one respect may
compound the deficiency in experienced and efficeministrators. In any event, specialised
training often has to be obtained overseas in lagymtries without certainty or guarantee that
acquired skills, despite a need for them, can bised at home. Brain and skills drain therefore
ensues as skilled professionals migrate to largentties where they have opportunities to use
their skills and quite often SIDS rely on largeuntries, usually a former coloniser, for certain
aspects of public administration. In addition, maggvernment functions tend to be very
expensive per capita when the population is srdak, to the fact that certain expenses are not

divisible in proportion to the number of usérs.
b) Insularity and Remoteness

All islands are insular but not all islands are otaly situated. Nonetheless, both insularity and
remoteness give rise to problems associated vatisprort and communication. Firstly, the per
unit cost of transport in relation to exports tendse relatively higher in SIDS than in other
countries. The fact that they are separated franm trading partners by sea limits their transport
options to shipment by sea or air which is far mesgensive than transport by land.
Additionally, small economies tend to require refaly small and fragmented cargoes, leading

to high per unit costs. Simultaneously, the smaie ©f SIDS often excluded them from the

130 . . P .
For example, overseas diplomatic missions of small islands states are often undermanned, and many such states

are represented by roving ambassadors — Op. cit. n 127
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major sea and air transport routes, resulting ilaydeand constraints to the exploitation of

advantages of modern and technologically advancshsof transport.

Another disadvantage is the uncertainties of suppht arise as a result of insularity and
remoteness from the main commercial centres. Tliaddantage tends to manifest as time
delays and unreliability in transport services vhiireates uncertainties in the provision of
industrial supplie$®! Another problem is that when transport is not diesgt and/or regular,
enterprises in islands find it difficult to meetdsien changes in demand, unless they keep large
stocks. This implies additional cost of producti@ssociated with tied up capital, rent of

warehousing and wages of storekeepers.
c) Proneness to Natural Disasters

Many SIDS experience natural disasters as a resuiurricanes, earthquakes, landslides and
volcanic eruptions. The impact of a natural digastean island economy is generally relatively
larger in terms of damage per unit of area andscpst capita, due to the small size of the
country. Some of the effects of natural disastersmall economies include the devastation of
the agricultural sector, the wiping out of entirlage settlements, the disruption of a high
proportion of communication services and injurydmath of a relatively high percentage of

inhabitants, therefore threatening in some instatioe very survival of some SIDS.
d) Environmental Factors

National accounts statistics do not normally taki® iconsideration environmental degradation
and resource depletion and, therefore, GNP statisthay give a picture of growth and
development, while in reality the country may beperencing a process of long-term
unsustainability and degradation. In the case 8fSSlenvironmental problems are likely to be
particularly intense due to pressures arising fr@eonomic development and to the
environmental characteristics of SIDS themselves.

B These disadvantages are more intense for islands that are archipelagic and dispersed over a wide area — op. cit.

n 127
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Stress on the environment arising from the prooéssonomic development in SIDS tends to be
much higher than in other countries as a resulhatased demand for residential housing and
industrial production, intense use of the coastakzfor tourism and marine related activities, the
generation of a relatively large amount of waste] axcreased demand for natural resources,
some of which are non-renewable. Consequently diystetion of agricultural land, beaches and

coastlines, non-renewable natural resources, asasglincreased pollution are real problems
facing SIDS with greater potential impact than thev developing countries due to their small

sizel®?

Apart from the pressures of economic developmeldSSalso face problems associated with
their geographical and natural characteristics sagltheir tendency to have unique and very
fragile ecosystemS> Consequently their ecosystems can become endahyerg easily. The

issue of global warming and sea level rise is alsmajor environmental threat. Many SIDS,
especially the low-lying coral atoll ones, are fhedth the prospect of proportionately large land
losses while others face complete submersion assaltrof sea level rise. Erosion of their
individual coastlines, which in relation to the damass is relatively large, is also a major

problem due to high exposure of the land-massadenseses and winds.
e) Other characteristics of SIDS

Other important characteristics of SIDS include etefence on foreign sources of finance and
demographic changes. Some SIDS have a very higeel®ed dependence on foreign sources of
finance including remittances from emigrants andettgpment assistance from donor countries
and these inflows from abroad have enabled manys $tDattain high standards of living and to
offset trade deficits. Demographically, changesSHDS can be very pronounced due to

emigration, or in the case of archipelagos, emigmnafrom one island to another caused by

32 5ome SIDS have experienced depletion or near depletion of such natural resources. This happened for example

in the case of Fiji (gold), Vanuatu (manganese), Haiti (bauxite), Nauru (phosphate) and Trinidad and Tobago (oil) —
See op. cit. n 127

133 The uniqueness, which is an outcome of the insularity of SIDS, renders such islands as important contributors to
global diversity. The fragility is the result of the low level of resistance of SIDS to outside influences, endangering
bird and other endemic species of flora and fauna —Briguglio, op.cit. n 127; Also see para 4 of the BPOA: “Small
islands tend to have high degrees of endemism and levels of biodiversity, but the relatively small numbers of the
various species impose high risks of extinction and create a need for protection”
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attraction of urban centres in terms of jobs andcation, sometimes giving rise to brain and

skill drains and social upheavals.

Taking into full consideration all the vulnerah#i of SIDS, it is clear that action was necessary
to offset the disadvantages that arise as a rektlie unique characteristics of SIDS. The limited
options of SIDS also present special challengesh® planning and implementation of
sustainable development. Development is not a simpsue in this regard since their
vulnerabilities impose constraints to economic andial development as well as expose the
environment to depletion and degradation. Speatbm was required to mitigate constraints
and to accomplish sustainable development. Toetktisnt the international community took on

the challenge of setting about the achievementstgable development in relation to SIDS.

(i) The Agenda for Sustainable Development

In response to their problems, the internationatmmnity including SIDS have pledged to work
together to address constraints to sustainablel@@went posed by their vulnerabilities. The
Barbados Programme of Action and the Mauritiust&g@>, inter alia, are key tools toward
achieving sustainable development for SIDS, as fregcribe courses of action at the national,
regional and international levels for cooperatiod assistance in a number of key cross-sectoral
areas including capacity-building and human resoulevelopment; institutional development;
cooperation in the transfer of environmentally sbutechnologies; trade and economic
diversification; and financE” The BPoA remains the blueprint addressing natiandl regional
sustainable developmént while the Mauritius Strategy provides the follow-strategy for

implementation of the BPoA”

3% The Barbados Programme of Action for the Sustainable Development of Small Island Developing States was

adopted at the Barbados global Conference op.cit. n 128 and the Mauritius Strategy for the further Implementation
of the Programme of Action for the Sustainable Development of Small Island Developing States was agreed in 2005
3% See the Barbados Programme of Action, Report of the Global Conference on the Sustainable Development of
Small Island Developing States, Chap. |, Resolution |, Annex I, Preamble, paragraph 17

B8 see para 1 Mauritius Strategy, op.cit. n 134

137 Along with the Barbados Programme of Action, the Rio Principles, the full implementation of Agenda 21, the
Johannesburg Plan of Implementation and the outcomes of other relevant major United Nations conferences and
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The decided approach to sustainable developmenhdistic and integrated one taking account
of and incorporating the three pillars of sustaleatlevelopment — economic, social and
environmental aspects of development — settingbastc principles and specific actions to be
taken at the national, regional and internatioeakls in respect of identified priority areas to
support sustainable development in Si%Financial and technical cooperation and assistance
is also a recognised key component in achievintaswble development in SIDS as a means of
circumventing the peculiar constraints to impleraéion that SIDS experienc&’ Priority areas

to be addressed as identified in the BPOA incllaeate change and sea level rise; natural and
environmental disasters; waste management; coasthlmarine, fresh water, land, energy,
tourism and biodiversity resources; transportadod communication; science and technology;
graduation from LDC status; globalisation and traldeeralisation; sustainable capacity
development and education for sustainable developmeational and regional enabling
environments; health; knowledge management andnr#tion for decision-making; culture; and
implementationt*°

The Plan and the Strategy, however, have suffeomdessetbacks. Even in the text of the
Mauritius Strategy it is acknowledg@d that there had been an overall decline in official
development assistance (ODA) since 1994. The Masr&trategy also notes the observation of
an increase indd hocstand alone projects” rather than a “programmestrategic approacH*
Caribbean governments have also lamented the ‘igfegdbry and uneven progress made by the
international community ... in implementing globmmmitments in the economic and social
fields.”**® Other setbacks that have been cited in relatichédmplementation of the Mauritius
Strategy include lack of stakeholder support at tegional and international level for
implementation of the priorities in the StrateggcK of the necessary institutional and planning

capacity within countries; lack of political willnd commitment with insufficient budgetary

summits, including the Monterrey Consensus, all contribute to the sustainable development of small island
developing States — See para 1 ibid.

% Ibid.

3% 5ee para 11 of the BPoA

See the BPoA, op.cit. n 134

See paragraph 3

“2 Ibid.

3 see the Declaration of Bridgetown issued on the occasion of the Second Summit of Heads of State and
Government of the Caribbean Community (CARICOM) and the Republic of Cuba, 8 December 2005, Bridgetown,
Barbados. A copy is available at http://www.caricom.org/jsp/pressreleases/pres215_05.jsp
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support in key areas; limited participation of lstgkeholders in implementation mechanisms at
the national level; the need for improvement to aordination mechanisms and the
effectiveness and efficiency of aid delivery; theed for strengthened coordination, monitoring
and evaluation; and the fact of detailed progregsonts overly burdening already stretched

public services®*

The BPoOA and the Mauritius Strategy along with othelated instruments in support of
sustainable development in SIS have set out an elaborate framework not only far t
mitigation of weaknesses and vulnerabilities bgsbdbr the implementation of the framework
fundamentally at the national level, and also regily, by SIDS themselves but with technical
and financial support from the international comityunThe relevant instruments have
prioritised a number of areas for focus on develepinbut the problems facing SIDS in respect
of institutional and technical incapacity and hungaa financial resource deficiency affect all
areas and sectors including security. Curiously, ifsue of security does not appear to place

very highly on the agenda for sustainable developme

3. Security and Sustainable Development
(1) Security on the Sustainable Development Agenda

In the quest for sustainable development a grealt afeemphasis is placed on climate change,
protection of marine resources, biodiversity, aaddibased and other sources of marine
pollution. In the cadre of sustainable developmerrine security is vital but the focus is

generally placed on environmental preservation @msequently encompasses maritime safety

in its traditional sense rather than maritime siegdf® This is ironic considering that maritime

144 See United Nations Economic and Social Council for Asia and the Pacific (ESCAP), Doc. E/ESCAP/SB/PIDC (9)/3, 3
March 2006 entitled, Follow-up to the Mauritius Strategy for the further Implementation of the Programme of
Action for the Sustainable Development of Small Island Developing States at the Regional and Sub-regional Levels,
Section I, page 6. This document applied specifically to the SIDS in the Pacific Region but is comparable to the
circumstances of the SIDS in the Caribbean Region.

%> see op.cit. n137

The IMO has interpreted its mandate to address maritime safety as inclusive of maritime security supra n 110
but this is not the meaning used here; also see section I.A.2(ii) — The Role of International Institutions
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security is inextricably linked to at least twotbe three pillars of sustainable developmiéht.
Narcotics and human trafficking, piracy and telsorican have a direct and equally devastating
impact on the social and economic fabric of sneddind societies. Low crime rates, peaceful sea
faring, a climate free of fear of terrorism, soa@#bility, and minimal institutional corruption -
all of which are compromised by the major maritiseeurity threats — are central hater alia, a
thriving tourism industry, attracting foreign inweent, and a robust fishing industry.
Accordingly, underdevelopment in sectors and aresating to security can also have
devastating effects on the economies of SIDS. Eurtbre, the challenges confronted by all
SIDS and that affect identified priority area aktect and, in fact, impede full and effective

implementation of international maritime securigreements in SIDS.

That having been said, the Mauritius Strategy dmésiowledge the issue of security as a multi-
dimensional concept including small arms and nado&fficking, environmental degradation,
food and water security and the impact of terrorsmvital economic sectors, and recognises its
relevance and place in the agenda for sustainabtelapment®® However, the Strategy also

reflects the separate umbrella under which thesecss of security are tackled by stating:

Implementation of the sustainable development agdad small island developing
States must proceed notwithstanding the currentagip on security. In this regard,
the international community acknowledges the ingeddinancial and administrative
obligation at the national level that this placasai small island developing States as
part of the global fight against terrorism and fieas the importance of international
cooperation and technical and financial supporsn@ll island developing States

where necessary?

The Mauritius Strategy also acknowledges the isdusecurity, albeit in a very minor

way, within the context of the priority area of ilementation and under the umbrella of

%7 See supra section 1I.A.2.(ii) — The Agenda for Sustainable Development; also see paragraph 1 of the Mauritius

strategy
148 Paragraph 8
9 Ibid.
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“transport and security”. In this regard, paragraj@hbis provides that SIDS, with the
necessary support of the international commuriftyill take action injnter alia:

to promote access to appropriate technology armeased technical and other assistance
to further develop and manage transport infragtrecin small island developing States
to meet international requirements, including thoslating to security, as well as to
minimize environmental impacts:

Accordingly, security matters do not receive comapér attention on the Sustainable
Development agenda for SIDS. Rather, security islrested separately in the
international arena in its own right and the issoéscapacity building and resource
enhancement are addressed within this contextadsiéthe other way around. Needless
to say, the approach here is neither holistic ngrated?

Notwithstanding this, the key to SIDS implementatiof international maritime security
instruments lies in the BPOA and the follow-up t&gy. Given that the challenges to maritime
security implementation are development based pgpgoach outlined by the BPoOA and the

Strategy are necessarily applicable to maritimesgdmplementation.

However, another aspect of development that impetfestive combat of international security
threats and which perpetuates gaps in the marisieceirity framework is the friction that can
occur between interests in different areas of bet®fStates. This occurs as a natural part of
international political life in relation to all S&s, developed and developing. In the context of
SIDS and sustainable development the quest foromsimngrowth has provided a few competing
interests in relation to the quest for maritimeusgyg.

150 ‘Necessary support’ includes support through the facilitation and improvement of access to existing resources
and, where appropriate, through allocation of dedicated financial resources — See para 78 bis
Plsee para 78 bis (j)

12 5ee infra section 11.B.3 — Extra-Regional Action Within the CARICOM Region
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(i) Conflicts of Interest arising from Security and @usable

Development Agendas

As previously indicated, the assurance of maritg@eurity is essential to economic stability and
consequent growtl’®> however, other more immediately gratifying sourcdsrevenue may
reduce any rush to eliminate all the potential tmag threats. Due to the economic
vulnerabilities that SIDS underfd many SIDS, particularly in the Caribbean regioml am
CARICOM have turned to offshore business servicdschv permit the incorporation of
International Business Corporations (IBCs). IBCs @o often used as corporate devices
conjunction with others® to cloak the identities of transnational criminaising ships and
vessels across a number of different territoriepeddle their illicit fare. Furthermore, some
Registry countries, a number of which are SIDS edise anonymity, the use of bearer shares
and other typical cloaking devices as an incentivattract ship owners to register under their
nationality. In non-registry countries, the problanses where there are few condition attached
to the incorporation of IBCs and little regulation their business activities thereafter. Therefore
an IBC may, on account of its legal personalitgiag out of its incorporation in a non-registry
State, incorporate another company in its name riegsstry State and subsequently register a
ship under the name of the subsidiary company. Wi¢éhhelp of other corporate devices, the

true beneficial owners of such a vessel could becantually untraceable.

This therefore calls for tighter controls and reguins on IBCs and certain aspects of the
offshore business sector. However, this sectao is@ative to States with vulnerable economies
that many of them would be very reluctant to remowveninimise the very features that attract so
many of them in the first place. Offshore finanagattors and IBCs are by no means illegitimate
or illegal but their current practices allow thembie easily used as vectors for illicit activitys A

such, the problem necessitates discussion andsimaly the part of affected SIDS as to how a
balance may be struck between the immediate ecanbemefit derived from this particular
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See supra section II.A.3 (i) — Security on the Sustainable Development Agenda
%% See supra II.A.1.(ii) — Resource and Capacity Limitations
>3 5ee supra 1.A.1.(ii)(b) — Corporate Devices
% Ibid.
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revenue earner and mitigating the negative secaritypossible economic consequences it may

bring about in the long term.

Nonetheless, this issue of international businasgities versus maritime security assurance is
only one manifestation of a larger issue. Thisasthe first and only instance where economic
factors rival security aspirations although it niyunique in that the economic benefit accrues
to the SIDS. Globalisation and trade liberalisatawhich have been touted as ultimately
economically beneficial to all States, a principidich is adhered to in the context of the
Mauritius Strategy?’ has placed SIDS in a counter-productive posititrene the attainment of
maritime security goals are concerned. The lossgatultural industries such as bananas in the
Eastern Caribbearf and other crops in countries such as Colombia fes door for farmers,
and in some cases, fisherfolk who can no longeradkeng from their traditional trade to turn to
more non-traditional and in fact illicit farmingtadties to support themselves and their families.
While the Mauritius Strategy addresses as an drpaarity the development of agriculture and
fisheries™® the setbacks to the BPoA and the Strategy meanshése areas are not necessarily
addressed with sufficient alacrity on the grounter® is provision however in the context of

security for addressing rural development and eialiternative farming practicé®

Nonetheless, these highlight the interconnectednessissues concerning sustainable
development and the way in which maritime secuiityrelation to SIDS is directly and
indirectly affected. Maritime security in relatidn SIDS and ergo in relation to the States of
CARICOM is not simply a matter of implementing Islgition and putting institutions in place
pursuant to international legal requirements. Ntagtsecurity is necessarily, as a result of the
peculiar features and vulnerabilities of SIDS, atteraof creating institutional capacity and
finding ways and means of strengthening and enhgneisource bases whether through external
cooperation and assistance or internal re-evalnaiio order to implement legislation and

establish institutions. Cooperation and assistaaseggcognised by the BPoA and the Mauritius

7 see Part XIIl of the Mauritius Strategy

For details on the Banana dispute see the World Trade Organisation Case, Dispute DS27 Regime for the
Importation, Sale and Distribution of Bananas. This case may be found at
http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds27_e.htm

9 5ee para 78bis (g) and (h), and para 37 of the Mauritius Strategy

See UN Narcotic trafficking Convention, art. 14(3)
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Strategy, is essential to achieving this. SIDS arenarily responsible for their own
implementation of the BPoA and Strategy but can atxess technical and financial cooperation
and assistance at the regional and internationaldeFrom a regional perspective, more often
than not neighbouring States share many of the samadlenges and interests. Therefore,
cooperation at the regional level can be sometimese symbiotic in character than at the
international level. As a consequence of theseeshaterests and concerns there tends to be
some kind of regional machinery or mechanisms @latv neighbouring States to address their
issues collectively as well as buffer their mutudérests. In the Caribbean Region and the wider
region of the Americas there are several such nmesims some of which are accessible to
CARICOM States in addition to CARICOM itself. AsettBPOA and Strategy recognise the
value of regional strategies and as the regiona@hmary in the Caribbean and the Americas is
quite active, it is important to examine how thjige of machinery may be utilised as a vehicle to

achieve effective implementation of maritime setyugoals.

B. REGIONAL MACHINERY AS A BRIDGE FOR IMPLEMENTATIOI
LACUNAE
CARICOM States face a number of limitations as SM¥8ch must be overcome in order to
implement the international maritime security framek. Accordingly, cooperation with and
assistance from external entities has come to plagignificant role in maritime security
implementation in CARICOM. In this regard, regiorallaboration has played a major role not
only in implementation but in the sustainable depetient of CARICOM States. CARICOM,
itself, formed as part of an integration processs &@ means of increasing economic and political
viability in the global arena and has deepened dretausly since its inception, enabling the
pooling of resources in an increasing number oasardhe Organisation of American States
(hereafter ‘the OAS’), of which CARICOM States arembers, is another forum for regional
cooperation in a broad range of areas but its lefetooperation is not as deep as that of
CARICOM. The Organisation of Eastern Caribbean eStghereafter ‘the OECS’), a much
smaller collaborative effort than the OAS and CARIE but on the brink of being the deepest is
also an example of regional cooperation. All thesgional mechanisms, therefore, provide

opportunities for CARICOM States, through coopematand assistance, to mitigate and perhaps
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even overcome some of their capacity and resours&tions. In utilising the different regional
mechanisms available to meet their various secteigted requirements, CARICOM States
may be able to address a broader range of seahiytcomings simultaneously. However,
before discussing ways in which regional organiseticontribute to effective maritime security
implementation, it is useful to look at the typdsr&levant regional processes that exist in the

Americas and examine the way in which cooperasosffiected through them.

1. Regional Processes

States in geographical proximity to one anothed tenhave overlapping political and economic
interests, and cultural and social similaritieseoftexist as well. Accordingly, some form of
cooperation becomes inevitable whether it is in ¢batext of economics and trade, foreign
policy coordination, regional security or even sbcpolicy. The depth of cooperation is
determined by the participating States and willirdly hinge on their particular needs and the
level of cooperation that bestows optimal benefitsthe individual States. In some cases,
cooperation takes place to such a level that orgdinational barriers such as those imposed on
trade and the movement of persons, goods and esrvaze removed thereby creating one
economic space within the region. Cooperation te depth becomes a process of integration.
The most famous example of regional integratiothésEuropean Union which was the first and
is the largest, most complex regional groupinghia world. The depth of European cooperation
is such that it the EU itself is a supranationatitation to which each individual Member State
must give priority. The example of the EU also sthates that the process of integration is
mutable and usually the evolutionary result of saimalower initial form of cooperation.

In the Caribbean, there are regional organisatibasexemplify both examples. CARICOM and
the OECS are examples of integration processesgthto different degrees whereas the OAS, a
broader regional organisation covering the regidntlee Americas, exemplifies regional
cooperation rather than integration. In any evérg@se organisations with their varying depths of
functionality can serve in different ways as vedsclfor advancing maritime security
implementation in CARICOM States.
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0] Regional Cooperation
(&) The OAS

Objectives and Mandate

The Organisation of American States (OAS) is ampta of extensive regional cooperati§h,
comprising all the States of the Americas save Ctibahe purpose of the OAS generally is to
achieve an order of peace and justice in the Arasrito promote the solidarity of American
States, to strengthen their collaboration, andefertt their sovereignty, their territorial integrit
and their independenc®® To this end, the work of the organisation is mearter alia, to
strengthen the peace and security of the Americantireent; promote and consolidate
representative democracy with due respect for timeiple of non-intervention; prevent possible
causes of difficulties and to ensure the pacifitiement of disputes that may arise among the
Members; provide common action on the part of Men8iates in the event of aggression; seek
the solution of political, juridical and economimplems that may arise among Member States;
promote, by cooperative action, their economic,iasdoand cultural development; eradicate
extreme poverty, which constitutes an obstacl&écftll democratic development of the peoples
of the hemisphere; and achieve an effective limaitabf conventional weapons that will make it
possible to devote the largest amount of resouoc#se economic and social development of the
member State¥” In achieving these aims and objectives the worthefOAS should be guided
by and give effect to principles after alia, non-intervention and respect for State sovergjgnt
conformity with international law, non-aggressiaquality of individual citizens and human

rights, social justice and social security, and demacy>°

*1 The Organisation of American States (OAS) was established by the Charter of the OAS which was signed in

Bogotd, Colombia in 1948 and entered into force on December 13, 1951. All the independent Member States of
CARICOM are members of the OAS. See www.o0as.org

162 cuba was excluded at the insistence of the United States which would not have participated if Cuba was
permitted to join

163 Article 1 of the OAS Charter

Article 2 of Charter

Article 3 of Charter
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Therefore, the OAS mandate provides for the achieve and maintenance of the
comprehensive security of the Ameri¢85.The Charter and the configuration of the
Organisation itself provide mechanisms for the tamii security of the region. Its organs provide
a forum for political debates and discussions omoua issues including diverging interests of
Member States and these is also facility for thefjgasettlement of disputes should a dispute
eventually erupt. The OAS has also embarked orept®jto eliminate poverty pursuant to its
mandate and attempted to negotiate a hemisphegdrade agreement. Over the years the OAS
has concluded several conventions and created @erupof institutions including an inter-
American Commission and Court on human rights atkesby individuals, conventions against
terrorism and organised crime, and institutionghsag CICTE and CICAD to promote and bring

about the implementation of inter-American andnméional legal instruments on security.
The Role of the OAS in relation to Regional Segurit

The Inter-American system has produced a plethbcamventions and sub-organisations, many
of which were created by inter-American conventitmgensure the achievement of their objects
and purpose¥’ As such, the area of security is no exception ianéh fact, an area that has
received a great deal of attention in this reg@ahventions have been adopted in relation to the
collective defence of the Region from armed attacist notably in the form of the Rio Tre&t/

and the Treaty of Tlatelolc§® Other conventions address security from the petisge of

% United Nations General Assembly Resolution (UNGA) A/RES/42/94: Comprehensive System of International

Peace and Security, 7 December 1987, preambular paragraph (pp) 10: “Emphasizing that, in accordance with the
Charter, universal and comprehensive security requires joint efforts of all the participants in international
relations, without exception, in the crucial, essential for international security and interrelated areas of
disarmament, peaceful settlement of crises and conflicts, economic development and co-operation, preservation
of the environment, and promotion and protection of human rights and fundamental freedoms for all without
distinction as to race, sex, language or religion,”

%7 supra section I.A.2(ii) — The Role of International Institutions

The Inter-American Treaty on Reciprocal Assistance 1947, see www.oas.org/juridico/English/sigs/b-29.html
Note that the treaty of Tlatelolco although negotiated within the Americas with exclusive coverage of the
Americas is not strictly speaking a treaty of the OAS nor is OPANAL an OAS sub-organisation. This convention was a
trailblazer in its time as it provided for the creation of the first nuclear-weapon free zone (NWFZ) after Antarctica.
It remains very unique today in that it not only binds Member States of the region to prohibit and prevent testing,
use, manufacture, production or acquisition or any form of possession of nuclear weapons in their territories but it
also by way of its Additional Protocol Il obliges the major nuclear-weapon powers to refrain from using or
threatening to use nuclear weapons against the States Parties to the Treaty or from contributing to their violation
of the Treaty. Additional Protocol Il was ratified by China, France, the Russian Federation (then the USSR), the
United Kingdom and the United States between 1969 and 1979. In addition, the Treaty creates a control and
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criminal activity in the Region and cooperation amaocountries in the Region to curb and

eliminate such criminal activities.

Therefore, many of the inter-American security gsmns relate to threats to maritime security
either directly or indirectly. Accordingly, conveéons have been adopted in relation to terrorism;
extradition; trafficking in minors; mutual legal sksstance in criminal matters; corruption; and
firearms?’® As they deal with many of the same issues, sevefathe inter-American
conventions mirror corresponding UN conventidhthough not necessarily in every respect. On
the other hand, some inter-American conventionseasentially multilateral versions of treaties
that are traditionally concluded bilateralff. As a result of these conventions, provision has
been made at the international level for Statedid3ato assume prescriptive jurisdiction in
relation to certain offences and to provide tecaihand mutual legal assistance to each other in

the exercise of enforcement jurisdictidn.

The OAS is also mindful of the issues of capacitg aesource limitations that pervade the
Region’s States, and consequently plays an aotileein addressing the capacity and resource
deficiencies faced by many of its Member Staterelation to their implementation of security

instruments and related programmes, particularthénareas of drugs and terrorism. Through its

specialised agencies, namely CICTE and CICAD, th& @ctively participates in projects and

safeguard system. Under the safeguard system Member States are required to negotiate agreements with the
IAEA for the application of their safeguards to their respective peaceful nuclear activities. The control system,
which includes inspections by the IAEA, is aimed at verifying (a) that devices, services and facilities intended for
peaceful uses of nuclear energy are not used in the testing or manufacture of nuclear weapons, (b) that none of
the activities prohibited in Article | of this Treaty are carried out in the territory of the Contracting Parties with
nuclear materials or weapons introduced from abroad, and (c) that explosions for peaceful purposes are
compatible with Article 18 of this Treaty. The Treaty also establishes the inter-governmental Agency for the
Prohibition of Nuclear Weapons in Latin America and the Caribbean (OPANAL) which oversees compliance with the
Treaty and convokes meetings and consultations related to the established purposes, means and procedures of
the Treaty. Member States are required to submit to OPANAL and to the IAEA, for their information, semi-annual
reports stating that no prohibited activity has occurred in their respective territories.

7% see list of Inter-American Conventions at http://www.oas.org/DIL/treaties_subiject.htm

For example the Inter-American Convention against Corruption

The Inter-American Convention on Mutual Legal Assistance in Criminal Matters, the Optional Protocol related
to the Inter-American Convention on Mutual Legal Assistance in Criminal Matters, and the Inter-American
Convention on Extradition

73 Inter-American Convention Against the lllicit manufacturing of and Trafficking in Firearms, Ammunitions,
Explosives and Other Related Materials, and Inter-American Convention on International Traffic in Minors; also see
infra section 11.B.2(i)(a) — Mechanisms for Cooperation and Assistance
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collaborations geared at tackling security issmeMéember States as well as development and

capacity building issues.

The OAS and its institutions are therefore vehidtesits Members to achieve collective and
individual objectives through cooperation, coordima and technical assistance. This
cooperation runs fairly deep as the organisatiaiss concerned with citizens and the operation
of governing systems on the national level, andesimdividuals may also appeal to the inter-
American system from their national judicial syssefor relief:’* However, it represents by no
means an integrative process nor does its mandatedp for any such process to take place.
The regional integrative process is a much deepen bf cooperation which, as will be shown,

has its place in achieving certain economic, sauial political goals.

(i) Regional Integration

Certain features which set the integration procapart from other regional cooperative
arrangements include provision for the harmonisatiblaws of Member States; a common or
single economic space; harmonised social and edonpaiicies; free movement of persons,
services and capital; the right of establishmentany number of combinations of these.
Embarking on such an integration process can aftmwgreater economic and international
political acumen through the pooling of resourcesl dhe coordination of foreign policy;
increased market size; and greater market diveasifin. The theme of resource pooling and
coordination translates in the context of secutaythe establishment of common and shared
institutions and mechanisms.

(@ CARICOM
Objectives and Mandate

CARICOM is an example of regional integration. T®aribbean Community (CARICOM) was
established by the Treaty of Chaguaramas in Chagws, Trinidad on July 4, 1973. The Treaty

7% See Inter-American Convention on Human Rights (“Pact of San Jose, Costa Rica”), Chapter VIII on the Inter-

American Court on Human Rights; also see chapter VIl on the Commission on Human Rights at
http://www.oas.org/juridico/english/treaties/b-32.html
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established the Community whereas the Annex to Theaty created and governed the
CARICOM Common Market. CARICOM was established afkegional Trade Agreement
(RTA) providing for coordination and cooperation ¢ertain areas including foreign policy,
tertiary education, regional banking and so foftfe original objectives of the Community were
to achieve economic integration among the MembateSt coordination of foreign policies, and
functional cooperation in certain common serviced activities as well as areas of social,
cultural and technological development. Therefatats inception CARICOM was intended to
be an integration process for the purposes of enangrowth and development within Member
States. The integration process at this stage oRICOM’s development was, however, a
relatively shallow on¥® and the organisation faced a great deal of witicith regard to its

effectiveness and utility to Member States at thggomal level'®

Eventually, the Community moved towards deepenisglevel of cooperation through the
adoption of the Revised Treaty of Chaguaraifawhich provided a much more ambitious
mandate to effectively transform the Common Marikéd a CARICOM Single Market and

Economy (CSME). The Community’s revised objectiibgrefore, include the achievement of
improved standards of living and work for its a#is; full employment of labour and other
factors of production; accelerated, coordinated amdtained economic development and
convergence; expansion of trade and economic esaktwith third states; enhanced levels of
international competitiveness; organisation forréased production and productivity; the
achievement of a greater measure of economic lggemad effectiveness of Member States in
dealing with third states, groups of states andiestof any description; enhanced coordination

of member states’ foreign and economic policies] anhanced functional cooperatifi.For

173 Although there was provision for a common external tariff (CET), nationalistic barriers to establishment,

movement of capital, services and persons remained in place

176 see Kenneth Hall and Byron Blake, The Caribbean Community: Administrative and Institutional Aspects Journal
of Common Market Studies 1977-78, Vol. 16, p 21lat pp221 and 222; See also Prof. P.K. Menon, Regional
Integration: A Case Study of the Caribbean Community [CARICOM], Korean Journal of Comparative Law, Vol. 24,
December 1996 p 197 at pp249 and 250

77 protocol | amending the Treaty establishing the Caribbean Community; Protocol Il on establishment and the
movement of services and capital; Protocol 1l on industrial policy; Protocol IV regarding trade policy; Protocol V on
agricultural policy; Protocol VI on transport policy; Protocol VIl on disadvantaged countries regions and sectors;
Protocol VIII on competition policy, consumer protection, dumping and subsidies; and Protocol IX on dispute
settlement

7% Article 6 of the Revised Treaty of Chaguaramas
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the purpose of enhancing functional cooperationGbexmunity is mandated to carry out more
efficient operation of common services and actgitfor the benefit of its peoples; accelerated
promotion of greater understanding among its peopled the advancement of their social,
cultural and technical development; and intensifetlvities in areas such as health, education,

transportation and telecommunications.

CARICOM'’s revised mandate also bears more detaileticomprehensive provisions on policy,
its harmonisation among Members, and its implentemtaat the national level for the purpose
of creating a single economic market. Accordinglymakes these provisions in the areas of
trade policy, industry, services and freedom of emgnt of nationals, sectoral development,
transport policy, competition policy and consumeptection, assistance to disadvantaged
Members and sectors, and dispute settlement mexchani The institutions within the

Organisation have also been modified to promoieieffcy.

One of the most significant features of the Sidarket and Economy is the removal of barriers
to the movement of capital, goods and services tlamdreation of a right of establishment. This
level of integration, though not quite as déEhis comparable to that of the European Union
which evolved from a much shallower process tosthiggenerignstitution that exists today. The
significance of this level of integration for théDS of CARICOM is that, although together they
are still ‘small’ by any definitiotf® and they retain the status of ‘developing’, thisr@ow the
opportunity to present to the world aster alia, a larger political voice and a larger resource
base for dealing with capacity and implementatssués. The CARICOM integration process
therefore provides a forum for the shared obstatbesmplementation of the international

maritime framework to be collectively addressed amiigated.
The Role of CARICOM in relation to Regional Segurit

Although the Revised Treaty of Chaguaramas deeftengtegration process to cover various

aspects of social and cultural life in CARICOM ctngs, it does not specifically address

7° The EU has a Parliament and electoral system and issues directives and regulations some of which have direct

effect upon individual citizens; See Paul Craig and Grainne De Burca, EU Law Text Cases and Materials, 3" edition.
See also the cases of Van Gend en Loos [1963] ECR 1, Costa v ENEL, [1964] ECR 585, and Van Duyn v Home Office
[1974] ECR 337

80 op. cit. n 116
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security or security related matters. There isaference to or provision for a policy on regional
security or a harmonised policy on internationadusgy. The only mention of security is in
article 225 where it is indicated that nothing ire tRevised Treaty prevents the making of
national laws or policies in the interest of naibsecurity or pursuant to national obligations in
relation to international peace and security. Exslusion of matters security-oriented changed
however with the addition of security cooperatisnttae fourth pillar of the Community* The
issue of security has risen tremendously in pyag States continue to battle the illicit traffic
narcotics and arms through and into the Region @Es@t of organised crime. They have also
become more aware and more conscious of the tbféatrorism and are cognisant of the social
and economic ramifications security issues poséh®iRegion. Maritime security is of particular
importance since, besides the air, the sea is armagtor for the entry of security threats into

Caribbean societies and more problematic in terfinp®licing the shorelines.

Pursuant to a 2001 mandate from the CARICOM HeddS&Savernment a task force was
established to examine the crime and security tgiwmain the Region and to make
recommendations. Following the subsequent attatckseptember 11, 2001 the scope of the task
force’s work necessarily expanded in respect ofotiiginal mandate from the Heads. The report
of the task forcé®? delivered in 2002, covered a number of securitgats, namely, illegal drugs
and firearms, corruption, rising crime against passand property, criminal deportees, growing
lawlessness, poverty and inequity, and terrorisme 6f over 100 recommendations made by the
task force was that there should be developed #oRa&dStrategic Framework involving further
scrutiny of all the task force recommendations éowining the basis of meetings between
CARICOM and potential donors for the purpose ofed®ining specific areas of collaboration
and funding of the short and medium term prioritéshe Framework. To this end, CARICOM
in 2005 devised a Management Framework for Crinte S@curity encompassing a Council of
Ministers for Security and Law Enforcement (CONSL& Security Policy Advisory Committee
(SEPAC) and an Implementation Agency for Crime &mturity (IMPACS). The role of the
CONSLE is to oversee policy direction and to reporthe Conference of Heads of Government
of CARICOM to which the system is accountable. IMP#\ which reports directly to the

81 This occurred as a result of a decision of the Heads of Government in 2005

182 ee http://www.caricom.org/jsp/community/regional_issues/crime_and_security task force report 2002.pdf
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CONSLE, is the implementing centre of the Framewaskit has primary responsibility for the

implementation of the regional crime and securijgrada'®®

In respect of implementing the agenda, CARICOM peadicipated in collaborations with other
States, as well as international and regional asgéions for financial and technical assistance to
develop projects in Member States on capacity mglddrug abuse programmes, coast guard
and law enforcement training and many other maeits®curity related matters. CARICOM also
enters into such collaborations for the purposestdblishing or enhancing agencies or facilities
within the Organisation. Furthermore, these agenaia facilities of CARICOM mandated to
deal with particular maritime security matters vefgen are mandated to carry out security
functions that serve all the Member States. ThentJogégional Communications Centre
(JRCC)!® for example serves as an information and commtinits focal point in respect of,

inter alia, border security and passenger information irticeiao all the CARICOM States.

(b)  The OECS
Objectives and Mandate

The Organisation of Eastern Caribbean States (OEGS)prises seven member states of the
Eastern Caribbean region — Antigua and BarbudaCtmmonwealth of Dominica, Grenada, St.
Kitts and Nevis, St. Lucia, St. Vincent and the @mines, and Montsert&t— and two associate
member states — Anguilla and the British Virginafgls. A subset of the Member States of
CARICOM, the islands of the Eastern Caribbean fsakiestorically close relationship apart from
shared language and culture. So close were tlesithiat there was once discussion of forming a

political union®®®

The OECS was formed in 1981 by the Treaty of Bassetis a post-independence replacement

for the pre-independence West Indies (Associatate$t Council of Ministers (WISA) and the

¥ The implementation of this mechanism is still underway

See infra section I1.B.2 (ii) (b)

Montserrat is still a British dependency but is regarded and operates as a full member of the Organisation by
virtue of Article 3 of the Treaty of Basseterre

188 OECS Secretariat, July 1988: Why a Political Union of OECS Countries? The Background and the Issues

184
185
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Eastern Caribbean Common Market (ECCRf)The objects and purposes of the OECS are
essentially to bring about among its members cadjosr, solidarity and unity in key areas of
social, economic and political life including attbdhe regional and international levels. To this
end the Treaty of Basseterre provides for coorginaharmonisation and joint policy-making in

a non-exhaustive list of areas including foreiglatiens and overseas representation, external
communications and transportation including ciwilation, economic integration, the judiciary,
matters relating to the sea and its resources,nantdal defence and securifi?. Its common
institutions include the Eastern Caribbean CerBahk (ECCB); the Eastern Caribbean (EC)
dollar; the Eastern Caribbean Supreme Court; amd Ehstern Caribbean Civil Aviation
Directorate.

In the context of OECS integration the questionmoinetary policy, for instance, is settled and
the OECS also maintains joint diplomatic repred@ntain Brussels, Geneva and Ottawa. The
OECS framework also includes a legal unit, whichlslevith,inter alia, questions of law reform

and legislative harmonisation, coordination of qiali reform, trade negotiations, and the
provision of routine legal services. In this regaitdprovides support to OECS members, the

Secretariat, and subsidiary institutidfs.

However, despite the CSME process the OECS cotitmaleepen its own integration. The
organisation is now poised to become an economionucomparable to the integration
arrangements of the EX3° creating a single economic and financial spacédenthe organisation
itself features an Assembly comprising Membersafi@ment of Member States and, in respect
of certain issues, legislative powers and poweilntpose regulations with direct effect on
Member States. The new OECS, unlike CARICOM, isresgly designed to be a supranational
organisation but remaining true to the ultimatespits and objectives of the 1981 Treaty. The
new OECS Treaty of Basse Terre is reportedly dueetsigned on December 29, 2009 in Basse
Terre, St. Kitts->*

7 see Ibid.

%8 See article 3 of the Treaty of Basse Terre

Op. cit. n 186 and www.oecs.org

See http://oecs.org/regional-integration/economic-union-series

See news article at http://world-countries.net/archives/5752: Montserrat unable to sign OECS economic union
treaty next week
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Prior to its move to create an economic uniondieth of OECS integration may have been said
in some ways to be greater than that of CARICOMe OECS model of integration had even
been posited by some as one for CARICOM to folfSwsince, despite inefficiencies that
characteristically plague systems in societies Vuitited capacity and resource bases, the OECS
demonstrates a successful sharing of severalutistis at the regional level that perform core
services and functions at the domestic level. TEECSO accomplishments in this respect bode
well for the formation of an even deeper union attdough the new Treaty has fewer express
provisions regarding security as compared with 1881 Treaty, the nature of the new
organisation does not preclude and in fact fatdgahe OECS in working towards maritime

security goals.

The Role of the OECS in relation to Regional Séguri

One of the institutions established by the TredtyBasse Terre is the Defence and Security
Committee. This committee is responsible to thehArty and comprises the Ministers of
Defence of the individual Member States or thossigieted by their respective Heads of
Government to sit on the Committee. Its role isake appropriate action on any issue referred
by the Authority and to make recommendations toAhthority where appropriate. It may also
advise the authority on matters related to extedeéénce and on arrangements for collective

security.

Article 4 of the treaty expressly provides that Befence and Security Committee is responsible
for coordinating the efforts of member states im threa of collective defence and the
preservation of peace and security against extaggession, and in respect of the development
of close ties among member states in matters @irext defence and security in exercise of the
inherent right of individual or collective self-ggfce recognised by Article 51 of the UN
Charter. Therefore, the Treaty of Basseterre copiiEes security arrangements among Member

states and the matter of collective self-defencenfited under Article 51 of the UN Carter.

192 gee Christopher P. Malcolms, Caribbean Integration Within the CARICOM Framework: The Socio-historical,

Economic, and Political Dynamics of a Regional Response to a Global Phenomenon, 2004 Law and Business Review
of the Americas, Winter 2004 (10 Law & Bus. Rev. Am. 35)
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Furthermore, the OECS countries and Barbados argegao the Treaty establishing the
Regional Security System (RSS), a security forcengrgsing military and law enforcement
officers from each of the Member States. The RSS drajaged in peace-keeping as well as
disaster relief missions in the Region, and is maséed to ensure the collective security of its
Member States.

Under the new Treaty of Basse Terre the DefenceSaedrity Committee will cease to exist as
will all the other committees established under 1881 Treaty. Express provision regarding
‘defence and security’ is not present in the neealy, nor is ‘defence and security’ specified as
one of the areas on which the relevant organs egiglate'>* The RSS will be unaffected by the
new Treaty as it is established by a separate agmeteamong the OECS States and Barbados
and will therefore continue to carry out its mamdet the Region. However, it would seem that
under the new Treaty the role of the Organisatiothe area of security has not been developed

at all and may even have downplayed.

2. Regional Action at the Domestic Level

As previously indicated, these regional organisetiengage in security-related activities within
the States of the regions or sub-regions they amdated to cover. They most aptly do this via
their institutions or via legal instruments withnlling effect on signatory States. In this way
they further the security agenda through cooperatiud assistance lending mechanisms or
through mechanisms based on collective contribudimohresource pooling. Either way, all these
regional initiatives provide the SIDS of CARICOMtwivarious opportunities to mitigate their
obstacles to implementation.

(1) Cooperation and Assistance

The provision of cooperation and assistance to andng developing States is an important
aspect of achieving domestic implementation ofrmdional security instruments. There are a

number of regional agreements that expressly orliédlly call for such cooperation and

193 . . . . .
Information on this was new and extensive research had not been done on this issue; See

http://oecs.org/regional-integration/economic-union-series for more information on the new draft treaty
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assistance to take place and there are also cérginegional institutions that actively enable

that cooperation to take place.

a) Mechanisms for Cooperation and Assistance
The Inter-American Convention Against Terrorism

The Inter-American Convention Against Terrorism veaopted at the second plenary session
held on June 3, 2002 by resolution AG/RES. 1840 XK>O/02). The objectives of the
Convention are to prevent, punish, and eliminateotssm to which end the States Parties are
required to adopt the necessary domestic measuntetoastrengthen cooperation among them.
The Convention also provides for States Partiesigo and ratify 10 of the 13 universal legal
instruments on terroristf which are expressly the source of “offences” toichhthe
Convention refers. The necessary domestic measutestaken include the institution of a legal
and regulatory regime to prevent, combat, and eadelithe financing of terrorism while
enabling effective international cooperation insthiegard. However, this convention most
notably provides for cooperation among States &axin border control®, inter alia, detect
and prevent the international movement of terreréstd trafficking in arms or other materials

intended to support terrorist activiti€s,and for general cooperation among law enforcement

194 Today these conventions are referred to collectively as the 13 conventions on terrorism but at the time of the
adoption of the Inter-American Convention there were only 10. They are: (a) Convention for the Suppression of
Unlawful Seizure of Aircraft, signed at The Hague on December 16, 1970; (b) Convention for the Suppression of
Unlawful Acts against the Safety of Civil Aviation, signed at Montreal on September 23, 1971; (c) Convention on
the Prevention and Punishment of Crimes against Internationally Protected Persons, including Diplomatic Agents,
adopted by the General Assembly of the United Nations on December 14, 1973. (d) International Convention
against the Taking of Hostages, adopted by the General Assembly of the United Nations on December 17, 1979; (e)
Convention on the Physical Protection of Nuclear Material, signed at Vienna on March 3, 1980; (f) Protocol on the
Suppression of Unlawful Acts of Violence at Airports Serving International Civil Aviation, supplementary to the
Convention for the Suppression of unlawful Acts against the Safety of Civil Aviation, signed at Montreal on
February 24, 1988; (g) Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation,
done at Rome on March 10, 1988; (h) Protocol for the Suppression of Unlawful Acts against the Safety of Fixed
Platforms Located on the Continental Shelf, done at Rome on March 10, 1988; (i) International Convention for the
Suppression of Terrorist Bombings, adopted by the General Assembly of the United Nations on December 15,
1997; (j) International Convention for the Suppression of the Financing of Terrorism, adopted by the General
Assembly of the United Nations on December 9, 1999. Since the adoption of the Inter-American Convention the
2005 SUA Protocols and the 2005 International Convention for the Suppression of Acts of Nuclear Terrorism
(nuclear Terrorism Convention) followed.

% Article 7
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authorities'® This convention also stipulates the provision aftual legal assistance among
States Partiesvith respect to the prevention, investigation, gwdsecution of the offences
established in the said universal legal instrum&Htas well as conditions for the transfer of
persons in custody for purposes of identificati@stimony, or otherwise providing assistance in
obtaining evidence for the investigation or prosiecu of offences established in the said
instruments® There is also provision for training and the prdiom of technical cooperation at
the national, bilateral, sub-regional and regideaels’®® provision for cooperation through the
OAS including through CICTE® and consultations among States Parties with a tiew
achieving implementation of the Conventfdh.

Accordingly, this convention lays the foundationr fStates of the OAS to commit to
participating in the international legal framewa@gainst terrorism and in doing so to cooperate
with each other so as to overcome jurisdictiongdediments to detecting terrorists and bringing
them to justice. It further provides for cooperatim build capacity and to bring about the full

implementation of the Convention.

The Inter-American Convention against the lllicit aMufacturing of and

Trafficking in Firearms, Ammunition, Explosives ddther related Materials 1997

This Convention predates the UN Convention on Tratignal Organised Crime. Its purpose is
to prevent, combat, and eradicate the illicit mantdring of and trafficking in firearms,
ammunition, explosives, and other related materasl to promote and facilitate cooperation
and exchange of information and experience amorage$tParties for this purpose. The
Convention provides for the creation of offenceseilation to the illicit manufacture and traffic
in firearms. It also requires, without prejudice dther rules of jurisdiction utilised under
domestic law, that States Parties take measureassame jurisdiction, on the basis of
territoriality and when an alleged offender is gr&sin their territories. States may also take

measures to assume jurisdiction on the basis abmadity of the alleged offender. The

1% Article 8

Article 9

Article 10
Article 16
Article 17
Article 18
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Convention further includes a ‘prosecute or exteddibligation upon Parties when an alleged
offender is found to be present in their respecteeitories and like the inter-American
Convention on Terrorism it contains cooperation aapacity building provisions, namely, in
relation to exchange of informatiéf¥, cooperatiorf’® exchange of experience and trainffig,

technical assistané® mutual legal assistané® extradition’’” and the establishment and
functions of a consultative Committee on implemgate®®® This Convention does not
correspond to the relevant Protocol to the Coneentn Transnational Organised Crime

verbatim but it conveys essentially the same aims.

The Inter-American Convention on Mutual Legal Assise in Criminal Matters

This Convention provides for rendering of mutualsistance among States Parties in
investigations, prosecutions, and proceedings fkaiain to crimes over which the requesting
state has jurisdiction at the time the assistascgequested. It provides for the establishment or
designation of a central authority in each MembtateSas focal points for all matters relating to
the Convention, in particular, issuing and recajvirequests for assistance. The scope of
assistance that may be rendered includes procedalaing to notification of rulings and
judgments; taking of testimony or statements froenspns; and summoning of withesses and
expert witnesses to provide testimony; searcheseiaures; transfer of detained persons for the
purpose of this convention. Other provisions retatenter alia, conditions for refusal to lend
assistance; the procedure for requesting assisteeqeests for search seizure, attachment and
surrender of property; service of judicial decisipjudgments, and verdicts; testimony in both
the requesting and the requested States; trangfpersons subject to criminal proceedings,

transmittal of information and records; and limiat on the use of information and evidence.

292 Article Xl
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Mutual Assistance Treaties are typically bilatekbwever, the Inter-American system has with
this treaty laid the foundation for a mutual assise regime in the Americas. In this way, many
of the transboundary hurdles that would presentnfisdves in prosecuting maritime security
related crimes may be more easily cleared as batapeg two countries in the inter-American

system.

CICAD

The Inter-American Drug Abuse Commission (CICAD)swestablished by the OAS General
Assembly in 1986 as the policy forum of the Westelemisphere on all aspects of the drug
problem. The core mission of CICAD is to enhaneehibman and institutional capacities of its
member states to reduce the production, traffickind use of illegal drugs, and to address the
health, social and criminal consequences of thatilrade. CICAD aimsjnter alia, to foster
multilateral cooperation on drug issues in the Ao@e; execute action programs to strengthen
the capacity of CICAD member states to prevent teat licit and illicit drug abuse; combat
production of illicit drugs and prevent trafficken®m reaping profits there from; to promote
drug-related research, information exchange, sp@®tatraining, and technical assistance; and
to develop and recommend minimum standardgriter alia, drug-related legislation, treatment,
and drug-control measures. CICAD carries out raggutaltilateral evaluations of progress
(MEM) by Member States in all aspects of the druapfem.

CICAD also promotes regional cooperation and comiilbn among OAS Member States
through action programmes, carried out by its peena Secretariat, to prevent and treat
substance abuse; reduce the supply and availabiiitylicit drugs; strengthen national drug
control institutions and machinery; improve firear@and money laundering control laws and
practice; develop alternate sources of income fowgrs of coca, poppy, and marijuana; assist
member governments in improving their data gatigeand analysis on all aspects of the drug
issue; and help member states and the hemisphare/lagle to measure their progress over time
in addressing the drug probléef.

2 gee http://www.cicad.oas.org/EN/AboutCICAD.asp
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The Inter-American Committee Against Terrorism (CE}p

CICTE is responsible for the coordination of effotb protect the Region from terrorism. It
operates largely through the exchange of informaamongst government officials, subject
matter experts and decision makers working togethestrengthen hemispheric solidarity and
security. One of its major projects is the MarititBecurity Programme which takes a three-
pronged approach tarengthening the capacity of Member States to #ffely comply with the
security requirements of the IMO ISPS CHThe three areas of approach are:

a) Port facility security and training needs assesssyemd follow-up training which entails
companies experienced in maritime security congchbty CICTE to conduct port facility
security training needs assessments, the resultshioch serve as a basis for CICTE in
tandem with the contractor to tailor security traghto address and mitigate identified

vulnerabilities and risks;

b) Crisis Management Exercises (CMEs) are implemeatedimulation exercises at the
strategic level with the objective of effectivelgsassing the complex nature of the
response capacities and mandates of each of titeegmntvolved in a crisis situation
within a port facility, and to identifying vulnerdities in port facilities security plans;
and

c) Workshops on best practices in the implementatibmternational maritime security
standards which include sub-regional workshops @st practices in port security and
implementation of the ISPS Code and workshops enAREC Manual on Maritime
Security Drills and Exercises designed to enhaneenber States’ capacity to comply
with international maritime security standardsptomote within each sub-region a better

understanding of maritime security threats and emdhbilities, and to increase

% |nternational Convention for the Safety of Life at Sea (SOLAS), Chapter XI-2/2: International Ship and Port

Facility Security (ISPS) Code

2! The Secretariat organises the events and the PSAP partners in the US Coast Guard and Transport Canada
provide additional expertise. Observers are invited from other countries in order to train trainers and facilitate
CMEs in other countries. See http://www.cicte.oas.org/Rev/en/Programs/Port.asp
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coordination, cooperation, and the exchange ofrim&ion and best practices among

those responsible for maritime security in the oagi

These are some examples of regional mechanismeoferation which in this instance all
apply to the States of the Americas. Therefore, KXRV States as part of this system have the
opportunity to benefit from the cooperation andistaace of regional agencies and of a wide
range of countries at various stages of developnrenelation to crucial matters such as
capacity building and technical and legal assisgtaridowever, institutions still have to be
managed according to the resource limitations @SSknd even with the assistance and
cooperation of friendly States in building institutal capacity it is still more efficient and
expedient for the SIDS of CARICOM to combine thairailable resources and access shared

institutions in relation to certain aspects of riane security.

(i) Pooled Resources and Shared Institutions

States engaged in an integration process, as ircdbe of those engaged in a cooperative
arrangement such as those of the GX%:xercise cooperation and assistance among thegsselv
through legal instruments and the institutions bé torganisation. However, unlike the
cooperative arrangement, the integrative process typically features the creation of common
institutions and mechanisms in key areas with a\@ achieving certain goals at the national
level?®® In the case of SIDS with limited resources, thisespecially crucial. Therefore,
cooperation among small-island developing MembeateSt typically involves the pooling of
individual resourceéd® to achieve certain ends and the use of sharednalginstitutions as

substitutes for individual national on®s. Through its institutions and legal instruments

212 Supra section 11.B.1(i)(a)

The European Union is an example of an integrative process notwithstanding its overall sui generis character
For example the formation of regional organisations such as the OECS and CARICOM for the purpose of
achieving, inter alia, greater advantages in trade, certain foreign policy objectives and national/regional defence
mechanisms such as the RSS (although Barbados has a national Defence force, many OECS countries do not). See
supra section 11.B.1(ii)(b) — (OECS) Role in Relation to Regional Security and see infra 11.B.2(ii)(a) — The RSS

> For example the University of the West Indies; the Eastern Caribbean Court of Appeal which serves as the
appellate court for all the OECS Member States; also the Caribbean Court of Justice (CCJ) in its appellate
jurisdiction has this potential in relation to all CARICOM Member States (including OECS countries) but to date only
a few CARICOM States have accepted its jurisdiction as their final court of appeal

213
214
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facilitating this level of cooperation, such Staées able to achieve certain national goals via the
regional apparatus. CARICOM as well as the OECSigeoexamples of such mechanisms for
the pooling of resources in the CMASCA, the ArM&rrant Treaty and the RSS.

a) Mechanisms for Pooling Resources
CMASCA

The CARICOM Maritime and Airspace Security Coopiemrat Agreement (CMASCA) is
essentially a multilateral ship-rider and ship-lobag agreement among the Member States of
CARICOM. The CMASCA appears to draw inspirationnfrdoth the ship-boarding provisions
of the SUA Conventioft® as well as the ship-riding and ship-boarding psiovis of bilateral
ship-rider agreements between individual Statee@Region and the United StaféSHowever
there are some unique provisions in his agreentattrhay be the source of hesitation within
CARICOM.

The CMASCA is more than a drug interdiction Tre&fThe interdiction operations cover “any
activity likely to compromise the security of thedgon or of any State Party” including drug or
arms trafficking, acts of terrorism, smuggling,ises or potentially serious pollution of the
environment, piracy, hijacking and other seriotisnes?® Security force operations therefore
are carried out in relation to any of these adésft*’ In addition, one of the raisons d'étre of this
Agreement appears, from provision at article 1l @agoreambular paragraphs, to be to maximise
the limited resources of individual States Parbggooling them collectively for greater national

and regional maritime security and law enforcencenerage.

18 Article 8bis of the 2005 Protocol to the SUA

Antigua and Barbuda, Barbados, St. Kitts and Nevis and Jamaica are a few of the CARICOM countries that have

bilateral Shiprider Agreements with the United States

8 5ee preambular paragraph 5 of the CMASCA and especially articles | and 1l. The CMASCA envisions intervention
in activities reasonably suspected of involving, inter alia, terrorism, smuggling, illegal immigration, pollution of the
environment, and damage to off-shore installations.

1 Article 1(2), CMASCA

Article 11(2), Ibid
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Ship-Boarding Provisions

Under the CMASCA a State Party may conduct sectoitge operations with the prior informed
consent of the coastal State Party’s competentodtids or where a ship rider of the coastal
State so authorisé&' State parties may also patrol territorial and gelagic waters of coastal
States Parties and in doing so make take necesagjdress compromising activity where (a)
no security force vessel (SFV) is in the immediatinity, (b) no security force official (SFO) of
the coastal State Party is riding the SFV, andwmre notice is given to the competent authority
of the coastal State Party and no objection is m@uee these conditions have been met the
SFOs may investigate, board and search the suspssel and if evidence of compromising
activity is found, detain the vessel pending expeds instructions from the coastal State Party.
Arrests such as these, in territorial waters, im@dhe handing over of the suspects to the coastal

State authorities for processing and prosecution.

This is a prime example of the pooling of resouns®re in essence the boundaries between
States are removed for security purposes and allriég forces may patrol waters across the

Region. However, the condition of informed conswiik presents a barrier of soft&.

In international water$ that is, waters seaward of the territorial se¢hefcoastal State Party,
security forces may, where they encounter a suspssgel claiming the nationality of another
State Party, verify the claim of nationality withetcompetent authority of the State Party. In the
event, that the claim is verified the competentharity may, upon request, authorise the
boarding and search of the suspect vessel andidemse of activity likely to compromise
security is found, authorise the SFOs to detain whgsel pending its instructions as to the
exercise of jurisdictiof?® Alternatively, the competent authority may decideconduct the
boarding and search with its own SFOs, to havE8H®s conduct it together with the requesting
SFOs or it may decide to deny permission to boaralaThe competent authority of the flag
State Party may provide authorisation in any evietwo hours elapse and nationality still has
not been verified.

221 Article VIII

See Klein, op. cit. n 75
Article IX, CMASCA
See article XI CMASCA
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However, if the requested State Party does noorespo the request of the SFOs within two
hours the SFOs shall assume that the claim of maity has been refuted by the State Pty.
Where the claim of nationality is assumed to hagenbrefuted, the requesting State Party is
deemed to have been authorised to board the suspesl for the purpose of inspecting the
vessel's documents, questioning the persons ondb@ad searching it to determine if it is

engaged in any activity likely to compromise thewsdy of a State Party or the Region.

This provision presents somewhat of an anomalyst Firnationality is deemed to have been
refuted then grounds for searching the vessel wprddumably be the suspicion of statelessness
pursuant to article 110 of UNCLOS which would hemgply. The SFOs would therefore be
conducting a right of visit pursuant to article 2d@ich should be conducted with the caution
conveyed by article 110. Accordingly, this provisiof the CAMASCA should be clearer as to
whether the right of visit is being exercised attez lapse of 2 hours without a response. This
would be a more prudent measure to prevent expadwgigher party to liability under UNCLOS

in the event that errors or breakdowns in commuigicaoccur and damage to the suspect vessel
ensues as the result of an improperly conductedtse@hat having been said much depends on
the particular maritime zones in which operatioaket place and the type of activity being
observed by the SFV. The CMASCA definition of ‘imational waters’ would include, where
applicable, the EEZ and the contiguous zone (&Z)n the contiguous zone, a state may
exercise control necessary to prevent infringenoéntustoms, fiscal, immigration or sanitary
laws and regulations within its territory or teortal sea and punish infringements of said laws
and regulations committed in the territory or temial sea”’ Accordingly, the boarding and
searching of suspect vessels pursuant to enfordeofetne coastal State Party’s laws and
regulations regarding the CZ would not attractdhme liabilities as if operations took place for
instance in the high seas (H8j.The same principle would apply for the EEZ if thessel was

suspected of or observed engaging in conduct agrtrats obligations to the coastal State Party

25 Article 1X(4)(a) CMASCA

Article 1(1), CMASCA: “International waters” means all parts of the sea not included in the territorial sea,
internal waters and archipelagic waters of any State

??7 Article 33 of UNCLOS

228 Ibid.
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under UNCLOS, such as causing injury to offshorgtaltations or causing pollution to the

environment.

In addition, the CMASCA provides at article IX(6hat where the suspect vessel claims
nationality of another State Party but does notilily flag of that State Party, does not display
any marks of its registration or nationality andils to have no documentation on board, SFOs
are authorised by virtue of the Agreement itselbtard the vessel for the purpose of locating
and examining its documentation. If documentat®found the SFOs may proceed according to
the articles preceding article IX. If no documeittator other physical evidence is found the

State Party whose nationality was claimed may hgab to the SFOs assimilating the vessel to

a ship without nationality.

Jurisdiction

Curiously, paragraph 3 provides that except in ¢batext of a suspect vessel fleeing the
territorial waters of the coastal State Party oerehthe suspect vessel claims the nationality of
the coastal State Party, the State Party which wtadhe boarding and search shall have the
right to exercise jurisdiction in cases arisinghe coastal State Party’s CZ. It is not clear why
this provision has been made in relation to the T coastal State Party would have declared
this zone to prevent the infringement of and tooes# its customs laws. The general gist of the
CMASCA is that the laws of the State Party withnpary jurisdiction are to be enforced by the
SFOs. There is even provision at article XV for #ssurance that all States Parties and SFOs are
apprised of the laws and policies of each StatéyReud also provision at article XllI that while
in the waters of other States Parties SFOs mushamtcordance with the applicable national
laws and policies of the other State Party, intéonal law and accepted international practices.
It is not clear why an exception has been madaercase of the CZ. It stands to reason that if a
suspect vessel was found engaging in compromisinguct in a zone regulated by the coastal
state, the coastal State would be the party witimany jurisdiction, particularly if the

compromising conduct directly violates any applledaws of the coastal State Party.

Article XVII deals with the disposition of seizedqgperty. It provides that assets seized as a

result of operations undertaken on board vesséigauto the jurisdiction of a State Party or in
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the territory or waters of a State Party are taisposed of according to the national laws of that
Party. Where the assets are seized seaward okthi®rial sea of a State disposal shall be
subject primarily to a formula decided by the Staarties or in the absence of such a formula

according to the laws of the seizing State Party.

A ship rider/ ship boarding agreement among CARICSKskes, is practical and logical not only
in the context of strengthened maritime security dso in the context of integration. Such an
agreement in addition to the bilateral ship ridgreements in the region would provide better
coverage of the regional waters. However, as iardle the context of the bilateral ship riders
some States are more guarded in respect of maftem/ereignty. In the Caribbean context this
may also be complicated by one of the very thingst tunite the Member States — their
proximity. The maritime space separating these tmmis largely undelimited and that has
been and certainly can be in the future, a soufoeonflict and distrust between and among
neighbour$?® In all the circumstances, the CMASCA will barelgvie any bite if the full
complement of Member States is not on board. AsyeState in the region is party to a bilateral
ship rider agreement there must be some reachabipromise that suits all involved. The text
could be negotiated until a consensus documenteaehed or where consensus appears
impossible, perhaps carefully worded reservatiantoahe operation of certain provisions may
be permitted. The operation of such reservationsladvof course be governed by the 1969

Vienna Convention on the Law of Treaties (VCLT).

The RSS

The OECS has one military force which serves tlgamisation, its member states and Barbados
collectively. By Memorandum of Understanding betweieur of the OECS staté8 and
Barbados the Regional Security Syst&niRSS) was created in 1982. The RSS is essenally

2% Recent examples of boundary conflicts within the region include Guyana and Suriname where military force was

actually used by Suriname to eject surveyors licensed by the Government of Guyana to conduct work in an area
that Guyana regarded as its sovereign territory. The boundary dispute between Barbados and Trinidad and Tobago
is another example. Both these disputes have since been resolved by arbitration pursuant to Part XV of UNCLOS
and in accordance with Annex VILI.

230 Antigua and Barbuda, Dominica, St. Lucia, and St. Vincent and the Grenadines

231 .
See website
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armed force comprising soldiers and law enforcenwéfiters contributed by the contracting
states for the purpose of providing fast-movingn-boreaucratic defence and security upon
request. The members of the force are trained ltegets a unit. The RSS was created during the
cold war at a time when the region was seeing sshiis in the political and ideological

paradigm and some feared that regional instabilight ensue.

The RSS played a peace keeping role during and #ie1983 United States intervention in
Grenada when the then Marxist Government implochedagarchy ensued in Grenada. This was
at the mandate of the OECS and Barbados whichgatlith Jamaica, agreed to invite the United
States to intervene in Grenada, contrary to thevwief the other members of CARICOM. The
RSS also played a similar role in the aftermatthefattempted coup in Trinidad and Tobago in
1990. The RSS has also been deployed for humamnitarissions following major natural
disasters such as the in Grenada which was desdsadier the passage of hurricane Ivan in
2004.

By 1985 all the independent members of the OECS warty to the RSS MOU. In 1992 the
MOU was updated and in 1996 the RSS attained paiditatus under the Treaty establishing the
RSS signed in St. Georges, Grenada.

The purposes and functions of the System are ggnécapromote cooperation among the
Member States in the prevention and interdictiotraffic in illegal narcotic drugs, in national

emergencies, search and rescue, immigration coriisbkeries protection, customs and excise
control maritime policing duties, natural and otdesasters, pollution control, combating threats
to national security, the prevention of smuggliagd in the protection of off-shore installations

and exclusive economic zon&s.

b) Shared Institutions

Pursuant to a 2001 mandate from the CARICOM HeddSamvernment a task force was
established to examine the crime and security timain the Region and to make
recommendations. Following the subsequent attackgptember 11, 2001 the scope of the task

force’s work necessarily expanded in respect obtiginal mandate from the Heads. The report

22 Article 4 of the RSS Treaty

85



of the task forcé>® delivered in 2002, covered a number of securitgats, namely, illegal drugs
and firearms, corruption, rising crime against passand property, criminal deportees, growing
lawlessness, poverty and inequity, and terrorisme 6f over 100 recommendations made by the
task force was that there should be developed #oRa&dStrategic Framework involving further
scrutiny of all the task force recommendations #&mmning the basis of meetings between
CARICOM and potential donors for the purpose ofed®ining specific areas of collaboration
and funding of the short and medium term prioribéshe Framework. To this end, CARICOM
in 2005 established a Management Framework for €amd Security encompassing a Council
of Ministers for Security and Law Enforcement (CQME a Security Policy Advisory
Committee (SEPAC) and an Implementation AgencyGame and Security (IMPACS). The
role of the CONSLE is to oversee policy directiarddo report to the Conference of Heads of
Government of CARICOM to which the system is ac¢able. IMPACS, which reports directly
to the CONSLE, is the implementing centre of thenk@work as it has primary responsibility for

the implementation of the regional crime and seég@genda.

The Framework first ‘flexed its muscles’ during tRegion’s hosting of the Cricket World Cup

in 2007 which brought thousands of visitors andniiggies from around the world to the

Caribbean. The Region received a great deal ofnteghassistance and training from their
counterparts in the United States, the United Kamycand the European Union while security
agreements were signed among Member States, masawents of security-related legislation

were drafted and implemented, and institutions vestablished. Much of the legislation, treaties
and institutions implemented were temporary for phepose of delivering a successful and
incident free Cricket World Cup while some of it sveetained as ‘legacy items’. Among these
were the Joint Regional Communication Centre (JR@@ Advanced Passenger Information
System (APIS), and the Regional Intelligence FusBemtre (RIFC). Since its formation the

Regional Framework has taken on new projects antgrahips as well as taken responsibility
for old ones.

Like the OAS, CARICOM is also the source of a numiifesub-organisations and treaties. Such

organisations relevant to security include:

233 Copy is available at

http://www.caricom.org/jsp/community/regional_issues/crime_and_security_task_force_report_2002.pdf
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a) Association of Caribbean Commissioners of PolicE(#)

b) Caribbean National Security Conference of ChiefaNGEC)

c) Caribbean Customs Law Enforcement Council (CCLEC)

d) Caribbean Drug Control Coordination Mechanism (CCM)

e) Regional Anti-Crime Major Investment Team (RAMIT)

f) Regional Co-ordinating Mechanism (RCM)

g) Regional Training Centre (RedTRAC)

h) Regional Rapid Response Mechanism (RRRM)

i) Caribbean Regional Law enforcement Training Coatiim Group (RTCG)

J) University of the West Indies (UWI)

The University of the West Indies is one of a numifeCARICOM'’s associate institutions and
one of its greater success stories. CARICOM is aisgtertaking projects in security related areas
with the University of the West Indies.

CARICOM has also engaged for a number of yearstragegional collaborations namely with
the European Union, the United Kingdom, and thetéghiStates of America in training, drug
interdiction, technical and financial assistancejguts. These projects have been executed
through the relevant CARICOM institutions and thenternational counterparts. These
collaborations also proved especially productiveirduthe hosting of the Cricket World Cup
activities in 2007 which heralded a special coltation with INTERPOL. These partnerships

87



led to the creation of the single domestic spacksanv fast-track implementation of a number of

security mechanisms that have been retained anmieently being strengthenéd.

3. Extra-regional Action within the CARICOM Regio

0] Cooperation and Assistance

The Caribbean, due to its economic and resourcenlgas, has been engaged in partnerships
outside the Region where these strategic partrers been in a position to render assistance or
engage in trade or collaborate with Caribbean e@sbn issues of common interest or social
value to both parties. In the area of security C3BM maintains such relations with extra-
regional States as well as organisation. The foligwis not an exhaustive list of these
collaborations but an account of some major ondkerOcontributions to Caribbean security
have been made in one form or other ioyer alia, the governments of Canada as well as

Australia, other countries in the Greater CaribbRagion and other international organisations.

(a) The EU/ LAC Partnership
Collaboration between the European Community amdcthuntries of Latin America and the
Caribbean (LAC) dates back to the 1960’s and 7é&stainly, the Caribbean has had political,
cultural and economic ties dating well before #yad since independence a cooperative and even
preferential relationshf® had been maintained in a number of social and oanareas. In
2006, the European Commission adopted the comntiorican the EU strategy for the
Caribbean, which was geared towards an enhancedCé&ibbean partnership in several

overlapping areas:

a) a political partnership based on shared valueganticular on good and effective

governance as a key to the consolidation of demogcta respect of human rights;

234 Suprap 11

The Cotonou Agreement, the Economic Partnership Agreement. The EU is the Caribbean’s largest donor and its
second largest trading partner. See infra n236
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88



key components will include institutional suppod @ell as the promotion of
transparency and exchange of information to figituption as well as corporate and

financial malpractices;

b) addressing economic and environmental opporturatiesvulnerabilities focusing on
support to regional integration and market buildimgreasing competitiveness as
well as increasing the region’s capacity in natdisaster management with emphasis

on risk reduction, preparedness, early warningygrgon and mitigation;

c) promoting social cohesion and combating povertyluding the fight against
HIV/AIDS, strengthening of healthcare systems, adl w&s the fight against illicit

drugs?*®

The EU has been patrticularly supportive of CARIC@NNhtegration efforts and has funded
programmes in this area and many others includimgfagable development and disaster

preparedness programmes. Such projects include:

a) The Regional Weather Radar Warning System aimeedaicing Caribbean vulnerability

to natural disasters;

b) The Caribbean Integration Support Programme: Ligiital Support IMPACS aimed at
contributing to the enhancement of the institutiocapacity of IMPACS in order to

strengthen and assist regional institutions irfitite against illegal drugs; and

c) Capacity Building and Institutional Support for t@aribbean Court of Justice (CCJ) for
the purpose of contributing to the primary jurigtio of the CCJ and to the sustainability
of the Court.

2% see ‘The strategic partnership between the European Union, Latin America and the Caribbean: a joint

commitment’, European Commission, Directorate-General for External Relations, Latin America Directorate, B-
1049 Brussels. Copy available at http://ec.europa.eu/external_relations/index.htm
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Given the challenges faced by Caribbean countniesspect of security issues, capacity building
programmes in this area as well as in relatioméoJustice system contribute to the improvement

of Caribbean implementation capabilities.

Coordination and Cooperation Mechanism on Drugs

The Coordination and Cooperation Mechanism on Dhegaieen Latin America the Caribbean
(LAC) and the European Union (EU) is a unique lgioeal forum for identifying new
approaches and exchanging proposals, ideas andenges in combating the challenges posed
by the global drug problefi’ The principles which guide this mechanism inclifue principle

of shared responsibility, the need to take an nategl and balanced approach to the problem in
conformity with national and international law, thenciples of sovereignty, territorial integrity
and non-intervention in the internal affairs ofteta respect for all human rights and fundamental
freedoms, the principles reflected in the Panamé&oAcPlan and the commitments of the
UNGASS on Drugs of 1998. Accordingly, the Mechanismmindful and supportive of the

sustainable development element of drug-relatedggss Latin America and the Caribbean.

Annual Meetings of the Mechanism are held in cite@fsthe States participating in the

Mechanism and the outcome declarations pledginig filneher cooperation on agreed priorities
are referred to by the names of the cities in whicbre were concluded. The relevant
declarations to date are the Declarations of Pan@iha (Panama, 1999), Lisbon (Portugal
2000), Cochabamba (Bolivia 2001), Madrid (SpainZ20Cartagena de Indias (Colombia 2003),
Dublin (Ireland 2004), Lima (Peru 2005), Vienna &ia 2006), Port of Spain (Trinidad 2007),

Hofburg (Vienna 2008) and Quito (Ecuador 2009).

Initiatives under this mechanism include:

272008 Report
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a) EU-LAC Intelligence Sharing Working Group the olijee of which is to help Latin
American and Caribbean countries increase theiecg¥feness in combating drug
trafficking and other organised crime by increasitig exchange of operational
intelligence as among themselves and among them ta®dEU members of the

Mechanism;

b) A project improving drug treatment, rehabilitati@amd harm reduction in European,
Latin American and Caribbean cities made possipltné EC North-South Drugs Budget
Line, for the purpose of setting up a network ofiteats among cities and promoting the
exchange of information and best practices on @olicies existing at the level of
cities?®

c) Cooperation between LAC countries and West Africaaontries to target the new and
increasing phenomenon of cocaine trafficking fromtih. America to West Africa,
launched in 2006 and also financed by the EC N8ahth budget liné*®

European Community external assistance instrumiaistade the Stability Instrument which
replaces the North-South Drugs Budget Line thasegado exist following a reorganisation of
the EC instruments for external assistance. It liscader budgetary mechanism which aims to
tackle crises and instability and address transldrochallenges including nuclear safety and
non-proliferation, the fight against traffickingrganised crime and terrorism. Technical and
financial assistance flowing from this instrumenli apply to, inter alia, measures to strengthen
the capacity of law enforcement and judicial auties involved in the fight against the illicit
trafficking of drugs. There is also the Financingréement between the EU Commission and
Cariforum signed in 2006 for the 9th EDF Caribbéaegration Support Programme. Pursuant
to this Agreement €2,000,000.00 were earmarke®igply and Demand for lllicit Drugs with

8 The European Commission signed in December 2006 a project contract with CICAD as its partner and

implementing agency.

29 This project was implemented by the UNODC office in Colombia and aims at the creation of a network for the
intelligence sharing and law enforcement cooperation between the two regions. It mainly involves training and
capacity building of law enforcement officials on both sides of the Atlantic.
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three main components: demand reduction, capauaitglibg for law enforcement agencies and
IMPACS.

(b) United Kingdom/ CARICOM

Given historical and colonial ties the UK has maiimé¢d strong links with the countries of
CARICOM. In addition, most of CARICOM are membeifsite Commonwealth. As a Member
of the EU and one of the key partners in the EU/gettnership the UK has also contributed to
development and capacity building in the CaribbRagion. The two meet at regular summits to
discuss and pledge attention to a variety of issnesiding security. To this extent, UK and
Caribbean Ministers resolved to work closely togetto address security threats, including
terrorism, drug trafficking and organised crimedato develop and support the regional
institutions necessary to combat them. They hase mdcognised the benefits of enhancing the
legislative framework in the fight against crimedgrioritised this as a matter to pursue through
their national parliaments where this has not dlydzeen done. The UK has provided technical

and financial assistance towards social econondcsanurity programmes.

(c) United States/ CARICOM

The United States has also provided assistancee@s @f maritime security througinter alia,
U.S. agencies or its embassies. The US State Degrirhas been involved through the OAS to
coordinate and fund projects to improve maritimeusigy. The United States Coast Guard
(USCQG) is also involved in the Region through ittefnational Port Security Program to assess
the effectiveness of implemented anti-terrorism sneas in other countries. In particular, the
Coast Guard monitors the implementation of ISPSeGeduirements in Caribbean countries and
provides them with best practices to help them owerport security. U.S. Customs and Border
Protection has provided training assistance to mbaun of Caribbean nations and is also
operating its Container Security Initiative (CSH the Bahamas, the Dominican Republic,
Honduras, and Jamaica. Under the CSI, Customs amdeB Protection staff are placed at
foreign seaports to screen containers for weapbngass destruction. In relation to the security
of containers in ports, the U.S. Department of Bpealso has efforts under way in the

Caribbean Basin related to its Megaports Initigtiveich provides equipment to scan containers

92



for nuclear and radiological materials. The U.S.eAgy for International Development
(USAID), active throughout the Caribbean via itlerim administering assistance programs, also
has contributed funds directly toward a projedbétp Haiti comply with the requirements of the
ISPS Code. The U.S. Department of Defence (DODjoutsh its Southern Command
(SOUTHCOM), is active in the Caribbean throughBtsluring Friendship program, which seeks
to achieve regional security cooperation and bmbtitime security capabilities. Additionally,
there are several interagency efforts under wathénregion to help secure cargo and counter

illicit trafficking, migration, and narco-terroriswperationg:*°

(d) Activities of International Organisations

A number of United Nations Organisations have &lsen active in the Region. The UNODC,
UNODA, and UNLIREC have been instrumental in cooating several regional workshops
directed toward Caribbean government officials emering different aspects of the illegal drug
problem, illicit arms, terrorism and human trafiie§. These organisations have also been

involved in projects in these areas in the Caribbea

The UNODC has field offices in strategic regionsthaAugh the UNODC closed its Office in the
Caribbean in 2006 it maintains a presence and atsguograms in the Caribbean through one
of its five Offices in Latin America. The UNODC cabnated a comprehensive drug programme
initiated around 2002 with the objective of enhagcithe capacity of Governments in the
Caribbean to formulate and implement effectivearatl and regional drug control policies and
programmes. This project involved interventiongl@mand reduction suppression of illicit drug
traffic; training was provided in data collectiondaresearch methodologies in support of the
Caribbean Drug Information Network; and educating aorking with young people in some
countries in an effort to curb drug abuse and wicdeassociated with drugs as well as promote
awareness regarding HIV and drugs. Advice and tasgis was also provided in respect of
drafting new precursor control legislation and OE&@8ntries and Barbados to promote better

0 5ee (U.S.) Government Accountability Office (GAO), Information on Port Security in the Caribbean Basin, GAO-

07-804R, (Washington D.C.: June 29, 2007)
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use of sentencing options and alternatives to didtsentences for drug addicts. Supporting

partners in this project included the European Casion, UNAIDS, and CICAD.

UNODA projects include the Firearms Policy and Udgjanning Caribbean Assistance Package
the focus of which was public security. The projfacgeted mainly Antigua & Barbuda, Jamaica
and Trinidad & Tobago given increasingly high ratdsmurder and violent crime in these
countries. The objectives of the project were tergjthen the long-term, self-sustaining national
capacities of policy-makers in combating illicitdarms trafficking and implementing firearms

instruments through:

a) increasing national capacities for the effectivplementation of firearms instruments;

b) strengthening multi-sectoral coordination when catimy illicit firearms trafficking; and

c) assisting in the harmonisation of national legiskat with international firearms

instruments.

Another project involved Maritime Border Controltime Caribbean and was aimed at Caribbean
States generally. Its objectives were to generd@mation from a Maritime Border Control

perspective on the current firearms situation inilikeean States; promote standardisation of law
enforcement training throughout the Caribbean; atréngthen the national capacities and
expertise of Caribbean States to tackle micro aadranchallenges in dealing with increased
armed violence and crime. This project also todk imeavy consideration the findings of the

Regional Task Force in 2002. In respect of thesads, UN-LIREC had been developing and
offering assistance initiatives to help strengthies infrastructure and coordinated response by
Caribbean States to curb illicit firearms trafficli and protect the security and well-being of

their citizens.

INTERPOL

CARICOM'’s most notable collaboration with INTERPQtas during the Cricket World Cup

event. In assisting CARICOM with its preparationrézeive thousands of patrons from across
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the globe all at once, INTERPOL was heavily invalva training of law enforcement officers
and also introduced technology and mechanismshtnat remained since World Cup 2007. For
the World Cup, the Caribbean was introduced to IRPBL-developed technology called Mind/
Find that allows law enforcement officers at aitpaand seaports to instantly check passports
against INTERPOL'’s global database of stolen astltt@vel documents. The database contains

information on more than 13 million such documdrdm over 120 countries.
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CONCLUSION

While regional processes may serve as facilitabbrthe implementation of the international
maritime security framework, there is only so mublat regional bodies can do. Effective
implementation takes place at the national level #rerefore follow through must ultimately
take place there. Whereas some regional institsitioay perform national functions for Member
States other institutions must inevitably existtba national plane. Likewise, model legislation
may be produced by international or regional iofths but until it is drafted locally and

enacted it has no effect nationally or internatipna herefore, beyond regional strategies for

implementation in Member States there must be nattillow through strategies.

The lack of enabling legislation in CARICOM Stafssone of the first hurdles to overcome in
implementing the international framework. There amreumber of reasons across the Region for
this and they include the colossal size of the weduired in comparison to the available human
resources. Another is that in some cases the tiairequired in drafting legislation for this
specialised area of law is lacking. There is alse tact that maritime security legislation
necessarily provides for matters within the purviefwother government agencies and lack of
coordination between agencies or differences iorpyi placement in relation to security matters
can frustrate the drafting process due to a ladkhefappropriate information being determined

and furnished by stakeholder Ministries.

Model legislation is generally provided by stakel®ulinternational institutions. The UNODC
provides model legislation as well as drafting nasaun relation to transnational organised
crime?* terrorisnf*? and drug trafficking'® in all their aspects. The OPCW also provides model
legislation for chemical weapons and the managemiabemical substances. The OPCW also

works with States to develop legislation tailored fit the needs of particular States or

**15ee UNODC Legislative Guide for the United Nations Conventionagainst Transnational Organised Crime and the

Protocols thereto

2 56e UNODC Legislative Guide to the Universal Legal Regime Against Terrorism
243 .
ditto
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Regions®** For example, in 1999 the OECS Secretariat corgsulizh the OPCW on the

incorporation of chemical weapon enabling provisianto model legislation that was being
drafted for the expansion of pesticides regulaiPtfOECS Member States. The result was a
jointly sponsored OPCW/ OECS workshop in 2000 cetetl for OECS Member States on the

model legislation that came out of those consuwites*®

Within CARICOM there is the Legislative Drafting ¢tbty. This Facility,inter alia, manages an
electronic communication forum enabling the shaohghformation among Attorneys General,
Chief Parliamentary Counsel, the Legal Division tbie Secretariat and the CARICOM
Legislative Drafting Facility. This forum known &ARICOMLaw.org has a clear directive to
provide support to Member States in the dischafgbeir Treaty obligations to enact domestic
legislation giving effect to the objects and pug®®f the CSME. This system is intended to
provide access to ongoing legislative work in Mem8tates and in the CARICOM Secretariat
with a view to reducing duplication and enabling ren@fficient use of the region's human
resources in legal draftirf§® Although this forum is currently focussed on theafting of
CSME-related legislation, its structure and functpyesents possibilities for future adaptation to

maritime security and other enabling legislation.

International institutions also hold workshops degy on the implementation of the relevant
legal instruments, including in relation to draffifegislation. Some workshops have been
designed for legal drafters and focussed on thdtimgaof enabling legislation. Training

workshops including enabling legislation on theratgehave been conducted by the UNODC,
the OPCW, and the 1540 Committee, to name a fewopliaboration with donor countries and
sometimes with each other. The UNODC also offergptovide consultants regarding the
drafting of legislation and completion of the grdwork to countries in need of assistance to

expedite the process.

244
See www.opcw.org

See OPCW document S/190/2000 dated 23/05/2000 entitled An Integrated Approach to National Implementing
Legislation Model Act Developed by the Secretariat of the Organisation of Eastern Caribbean States at
http://www.opcw.org/our-work/implementation-support/national-implementing-legislation/models-checklists-
questionnaires/#c1141. It is notable that at present none of the OECS countries are included on the list of
countries that have implemented the Chemicals Weapons Convention. One country, St. Kitts and Nevis, is listed as
having implemented the BWC but this predates the OECS/ OPCW initiative
246 .

See http://www.caricomlaw.org/about.php

245
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An examination of relevant model legislation andegaluation of national legal provision on the
relevant subject matter should be undertaken irerotd plan a legislative strategy. The
utilisation of a consultant can go a long way irs ttespect provided that the consultant assumes
the role of advisor and assistant taking accoutihefState’s national systems rather than that of
a dictator insisting on one particular course dfoac The role of a consultant in this context
should be to work with CARICOM States to achiearategy that fits their systemic framework
while accomplishing desired goals and, where theedve at cross-purposes, identifying problem
areas and developing strategies for fixing or g those problems. The development of a
comprehensive legislative strategy would enable @ABM States to identify training needs
more easily and to anticipate possible bumps indhd.

Some donors prefer to provide consultants on aivigehl country basis rather than to go
through the regional machinery. This, however, doaspreclude CARICOM from playing a
significant coordinating role. CARICOM, perhaps ahgh the Drafting Facility or
CARICOMIaw.org, could be used as a forum for infation sharing and for conveying to other
Member States the strategies and techniques adghim@ugh training for expeditious drafting of
domestic legislation. Through CARICOM, the Membéat&s could provide mutual assistance
and assign deadlines to reach goals at pivotalestayj the process. This form of close
coordination could prove the difference in achigvifective results on the national level, as all
too often regional efforts fail to translate intctian in the municipal legal systems of States, or
the level of implementation varies significantly @mg Member States progressing at different
paces.

In the case of the OECS, the matter may be siragliby the new Treaty once it enters into
force. It may be possible in the new system forbéng legislation to be implemented at the

OECS level with direct effect on the national level

The supportive institutions necessary for effectmplementation of the international maritime
security framework in CARICOM States are eithereaihsor lacking the necessary enabling
mechanisms to carry out their proper functions.okdmgly, CARICOM channels a great deal
of effort into collaborations with other States éonbark on capacity building initiatives.
However, at the national level coordination of syehjects is also essential to the reaping of

substantial benefits, as institutional capacityreiant on several other factors such as the
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provision of adequate material resources, contiauaining for human resource development,
intra-institutional systems that foster effectiverfprmance and extra-institutional systems that
allow for swift implementation of capacity buildirand other initiatives. As such, the absence of
any one of these elements in a given institutiamresult in the frustration of capacity building
efforts. Lack of coordination of initiatives caratéto situations where, for example, specialised
training programmes are obtained and provided tegmmel in institutions which lack the
appropriate material resources to put the traimmg practice. In such a scenario, the training
may fall into desuetude, rendering the investmertuman resource enhancement useless to the
institution and inconsequential to the broader sehef capacity building and greater maritime

security.

Institutions to be established or enhanced forpghmoses of maritime security include port
facilities and border control zones, coast guartifary and law enforcement institutions, health
and emergency response institutions, national aititre possibly with varying configurations
and functions, and executive administrative depantsh such as government Ministries.
Building capacity to achieve effective operatioratifthese institutions is in fact a colossal task.
Therefore, major assistance measures must be akeerin order to accomplish it. Again,
international organisations with responsibility fetevant conventions are useful in this regard,
as they tend to offer mechanisms to help accomplistts, including assistance in finding donor
countries to assist financially with projects. Tiegional machinery would be instrumental in
collaborating with international organisations, lseg donors and negotiating agreements for
cooperation in capacity building projects in thesaarof maritime security but national
governments should ensure that they shape the xeai such projects to suit their particular
needs.

In CARICOM States, human resource challenges tentake the form of there not being
sufficient expertise in given areas, particulanythe area of maritime security. Training in
various areas of security such as maritime intd@olic emergency response to incidents
involving BCN, the handling of certain data andhi@alogy, and border and customs control
measures and procedures, is therefore necessahough this training is received through
collaborative arrangements on the regional andnat®nal levels, national governments must

take measures to ensure that it is passed on amaln® in the system. Very often individuals
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receive training from overseas but there their dgimeinstitutions lack mechanisms for
harnessing the information and passing it on temthembers of the institution.

Governments may overcome this by mandating penatiasreceive specialised training to hold
seminars for colleagues and other agencies shawgcagiat was learned. Governments could
also, depending on the subject matter of the tigininclude or develop mechanisms for
including educational institutions in training pragimes so that they may model courses for the
benefit of their students in the region. The UWike University of Guyana, the Anton de Kom
University of Suriname, and the University of Haa well as community colleges could be
utilised to a greater extent to further trainingl atevelopment of CARICOM citizens in some

aspects of maritime security.

Besides working towards implementation of the dihbd international maritime framework,

CARICOM should also seek to address other secadhcerns are within its security interests
but left unresolved in the international arena. T&sue of corporate transparency and the
registration of ships is one such area of greabmapce to CARICOM States, since a significant
number of them engage in the offshore industry @hers are ship registry countries. On one
hand, CARICOM security may be jeopardised if theskistries continue to operate unchecked
and on the hand, if a major incident occurs bey8ARICOM as a result of lax corporate and

registry procedures, CARICOM registry and corpoptecedures could suffer under the ensuing

pressure and possibly draconian measures of othtrsS'’

CARICOM States could work towards negotiating amdmgmselves compromises to strike a
balance between ensuring security and earninggiorexchange derived from these industries. It
is recommended that in the case of improving c@gosecurity Governments should consider

one or more of the following options:

1) mandating the disclosure of beneficial ownershigafporate vehicles to authorities
responsible for the establishment or incorporapbase and imposing an obligation

to update this information in a timely manner wicbanges take place;

7 see Final Report of the Maritime Transport Committee on Ownership and Control of Ships, Maritime Security —

options to Improve Transparency in the Ownership and Control of Ships, Directorate for Science, Technology and
Industry, Organisation for Economic Cooperation and Development, June 2004
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2) imposing an obligation on corporate intermediat@esbtain and verify records of the
beneficial ownership and control of corporate égitthat they establish and

administer, or for which they provide fiduciary tag; and/ or

3) relying on an investigative system where autharitieuld obtain through compulsory
or court-issued mechanisms information on benéfioi@nership and control for

security and law enforcement purpo$&s.

Likewise in the area of ship registration the répof the OECD recommends that a
compromised could be reached by promoting confidktyt rather than anonymity. This means
that as an alternative to anonymity ship registwesild promise non-disclosure of the owners’
identities except at the request of law enforcenaetttorities in the course of their duties. In this

way, legitimate ship owners would not be entiraly pff and security standards are maintained.
The report also recommends thater alia:

1) ship registers have proper procedures in placeéottification of persons

seeking to register ships;

2) personnel should be trained in procedures and gedviwith adequate

resources to identify beneficial owners or ships;

3) the registration of ships whose beneficial owneaanot be adequately
identified should be avoided;

4) ship-owning arrangements involving foreign corperavehicles
particularly from jurisdictions that promote anorityn should be

carefully scrutinised;
5) nationality requirements should be carefully morgth

6) the use of bearer shares in the owner ship of ieeskeuld be avoided and
the use of nominee directors, office holders anaredtolders should be

eliminated or strictly regulated,;

8 1pid.
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7) information should be made available to competarthaities when

appropriate; and

8) a substantive local presence in the jurisdictioousth be required of the

ship owner.

CARICOM States should at least address this issile & view to resolving security risks.

CARICOM States may also wish to broach the sulijegbnd the CARICOM region since there
are other flag States, certainly in the Caribbeash ia the wider Americas that would pose a
great deal of competition to CARICOM interestshiéy are not encouraged to also modify their

corporate and ship registry practices.

The nature of maritime security threats today shsthat international cooperation is necessary
to combat them. Through Conventions and other |legatuments the International Community
has developed a framework of legal provisions wialist necessarily be implemented into the
domestic legal systems of States and which updnnfiplementation by all nations would result
in a universal penal system from which internatiotraminals would not likely escape. The
reality, however, is that implementation is notime and straightforward task for all States.
Developing States and especially SIDS face manlectgges in doing so. The special challenges
of SIDS are characterised by their inherent featwk smallness, insularity and remoteness,
proneness to natural disaster, and environmenttdrig and ultimately they lack the capacity to
effectively implement the maritime security frametwo While the global agenda for the
sustainable development of SIDS is comprehensive&st suffered some setbacks and in any
event does not focus on security as an area ofitgrid he special task of SIDS is therefore to
work towards implementation of the framework whédienultaneously increasing capacity to
support it.

In this regard, the regional organisational madhyifas proven to be a valuable facilitator of the
implementation of international maritime securitpysions in CARICOM States. The OAS as
a forum for cooperation with larger more developedntries in the Americas and a vehicle for
initiating security and capacity building projedts member States has contributed to the

progress of these States and remains a viable meftiu putting national maritime security
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schemes into action. CARICOM itself provides a wahle forum for collaboration and
discussion and more importantly it is a mediumtha pooling of resources and the creation of
common institutions for Member States allowing théonmake the most of their limited
resources. The OECS has been invaluable to the 8fCi§e Eastern Caribbean within the
CARICOM setting in a similar fashion. With the inmgkng deepening of the OECS integration
process there is opportunity for the implementapoocess in this sub-region to take place more

easily through the new legislative power of the &gation.

Although these regional organisations have deepemet created more institutions for the
benefit of their Members the full effect of thesenbfits cannot be reaped without the
appropriate follow-through at the national levemplementation ultimately takes place
domestically, and although regional organisatioas tacilitate matters ofinter alia, model
legislation, training for personnel, the acquisitiof computer databases and capacity for
gathering statistics national governments mustdioate these benefits according to their own
needs and in a way that would bring about the iefficfunctioning of institutions. Furthermore,
national governments must utilise the developmestiebts derived from international and
regional assistance in such a way that nation&tutisns can pass on and perpetuate the training
and technology received. It is for this reason tiattonal plans in tandem with regional efforts
are crucial. In fact, national plans could alsodguthe regional effort towards more effective
results.

Full and effective maritime security implementationthe Caribbean is a long way off but
progress is slowly being made. Closer attentiordsde be paid to the follow-through at the
national level and to coordination of national ierpkentation efforts. If CARICOM is to become
security-ready as one domestic space individuatestanust harmonise their pace of
implementation and of capacity building. The CARI@@nd OECS role in this regard could be
one of strict coordination and mutual assistancettbings stand, a gradual accomplishment of
implementation goals may take clear shape witlrégeonal security framework seen through to
the end utilising resources within and outsidenef €Caribbean to give effect to specific goals.
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