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Preparatory Committee established by General Assembly resolution 69/292: Development 

of an international legally binding instrument under the United Nations Convention on the 

Law of the Sea on the conservation and sustainable use of marine biological diversity of 

areas beyond national jurisdiction.  

 

Comments by Norway 

 

Norway welcomes the opportunity given by the Chair of the Preparatory Committee (Prepcom), 

H. E. Ambassador Eden Charles, to present views on draft elements for inclusion in an 

Implementing Agreement (IA) to assist in informing the Chair’s preparation of a non-paper for 

circulation to delegations in advance of the Third Session of the Prepcom in 2017.  

 

Norway continues to be encouraged by the momentum to improve the conservation and 

sustainable use of marine resources, and is ready to continue the very fruitful and substantive 

discussions taking place in the Prepcom. 

 

The following elements are not meant to cover all aspects and questions which the IA will have 

to address. Our intention is to share our views on some of the fundamental cross-cutting issues, 

such as the relationship between the IA and existing bodies and frameworks. We have also 

included some ideas for elements of draft text of an IA and some examples of what different 

procedures with regard to the establishment of Marine Protected Areas (MPA) and the conduct of 

Environmental Impact Assessments (EIA) may look like, to illustrate our line of thinking. 

 

CROSS‐ CUTTING ISSUES 

 

Objectives 

What objectives might an international instrument set out? 

 

 The  IA should ensure the long-term conservation and sustainable use of marine 

biodiversity in areas beyond national jurisdiction (ABNJ). 

 To this end, States have a duty to cooperate directly or through appropriate sub regional, 

regional or global mechanisms, taking into account the specific characteristics of the sub 

region or region.
1
 

 The IA should strengthen and develop regional cooperative mechanisms, particularly 

Regional Seas Conventions (RSC).
2
 

 The IA  should contribute to a holistic, ecosystem based and cross sectoral approach to 

ocean management. 

Drawing on the United Nations Fish Stock Agreement (UNFSA) article 2, the overall objective of 

the Agreement could be phrased as follows: 

 

                                                           
1
 UNFSA article 8.1. 

2
 Provisions in the IA could build on UNFSA Part III. 
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The objective of this Agreement is to ensure the long-term conservation and sustainable 

use of marine biodiversity in areas beyond national jurisdiction through effective 

implementation of the relevant provisions of the Convention. 

 

One could also consider referring to the furthering of regional cooperation and regional 

cooperative mechanisms as an objective of the IA, since this will be the main vehicle for ensuring 

long-term conservation and sustainable use of marine biodiversity. 

 

Guiding principles and approaches 

Several relevant guiding principles and approaches have been discussed. Based on UNFSA 

article 5 a possible reference to relevant principles could be:  

 

In inplementing the Agreement States Parties shall apply: 

a. The precautionary principle  

b. The ecosystem- approach  

c. Environmentally sound techniques and methods of operation in order to prevent or 

limit damage to biological diversity,  

d. [other general principles and approaches to which the parties agree] 

 

Scope 

How might an international instrument address activities that might have an impact on marine 

biological diversity of areas beyond national jurisdiction? 

 

 Ecosystem based oceans management means the comprehensive integrated management 

of human activities based on the best av available scientific knowledge about the 

ecosystem and its dynamics, in order to identify and take action on influences which are 

critical to the health of the ecosystem thereby achieving sustainable use of ecosystem 

goods and services and maintenance of ecosystem integrity.
3
 This should be clearly 

defined in the IA and guide our efforts in coordinating across regions and sectors to 

achieve conservation and sustainable use of biodiversity in ABNJ. 

 The main activities taking place in ABNJ today are addressed through existing 

instruments and mechanisms. Shipping is governed by different instruments and managed 

by the International Maritime Organisation (IMO), seabed mining is governed by the Part 

XI Agreement and managed by the International Seabed Authority (ISA) and fisheries are 

governed by the UNFSA and managed by the Regional Fisheries Management 

Organisations and Arrangements (RFMO/A). In addition, under the UNEP regional seas 

program and relevant regional instruments, Regional Seas Mechanisms are conducting 

general management of marine biodiversity and environment, including addressing 

activity within their competence. 

 The  IA should support and strengthen these existing instruments and mechanisms in their 

continued management of human activities. 

                                                           
3
 The World Summit on Sustainable Development of 2002 
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 The  IA could address activity indirectly by obliging the States parties to pursue the 

objectives of the IA in all relevant bodies where they are party – for instance in the IMO, 

the ISA and the RFMO/As. Possible elements for text could be: 

 

In implementing the Agreement, States Parties shall work together to actively engage 

competent international organisations and arrangements to take actions within their 

competence to contribute to the achievement of the objectives of this Agreement.4 

Where a State Party considers that action is desirable in relation to a question falling 

within the competence of relevant international organisations or arrangements, it shall 

draw that question to the attention of the organisations or arrangement competent for 

that question. The Parties who are members of the organisation or arrangement in 

question shall cooperate within that organisation or arrangement in order to achieve an 

appropriate response.
5
  

How might the rights of coastal states over their continental shelf, including the continental shelf 

beyond 200 nautical miles (nm) where applicable, be respected? 

 

 The IA will apply to ABNJ. It will thus not apply to national zones or continental shelves, 

including shelves beyond 200 nm. 

 In some areas an international water column will overlay the national continental shelf of 

a coastal state beyond 200 (nm). In these areas the IA will apply only to the water column 

and not to activities taking place on the continental shelf in the same area. 

 It flows from the general system of UNCLOS that States shall have due regard for the 

interests of other States. An international body planning measures in the water column 

over a national shelf beyond 200 nm must therefore consult with the coastal State in 

question. States are also under the obligation to conduct their activities in a way that does 

not negatively affect the rights of the coastal State. The IA should thus set out a clear 

duty to consult the coastal State with regard to activites or actions that might affect the 

sovereign rights of that coastal State. 

 

Relationship to other instruments and frameworks 

How might an international instrument address its relationship to UNCLOS? 

 

 UNFSA article 4 provides an example of how an implementing agreement deals with its 

relationship to UNCLOS.  

 UNFSA article 4 could be used directly in the IA: 

 

Nothing in this Agreement shall prejudice the rights, jurisdiction and duties of States 

under the Convention. This Agreement shall be interpreted and applied in the context of 

and in a manner consistent with the Convention. 

 

How might an international instrument address its relationship to other existing relevant legal 

instruments and frameworks and relevant global, regional and sectoral bodies? 

                                                           
4
 CCAMLR Conservation Measure 91-05 (2016) establishing the Ross Sea Region MPA  

5
 OSPAR Convention, Annex V, article 4 
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 The IA shall not undermine existing instruments and mechanisms, which will continue to 

manage human activities according to their existing mandates. Fishing will continue to be 

managed by RFMO/As, shipping by the IMO and mining by the ISA. In addition, the 

RSCs will continue their general management of marine biodiversity and environment, 

including by addressing activity within their competence. 

 The IA should provide a common direction to the management in relevant international 

mechanisms by outlining general principles that the States parties should be obliged to 

pursue as members of relevant bodies. Article 5 and 6 of UNFSA contain elements of 

how such an approach could be formulated in an agreement. 

 Enhanced global oceans management is dependent on cooperation and coordination 

across sectors. The IA must build on and reinforce the existing mandates and provide for 

effective co-operation between these mechanisms. 

 The IA should encourage and strengthen cooperation and coordination between 

competent mechansims. Article 8.6 of UNFSA is a relevant example to to consider in this 

regard: 

 

Any State proposing that action be taken by an intergovernmental organization having 

competence with respect to marine biodiversity shall, where such action could have a 

significant effect on conservation and management measures already established by a 

competent sectoral or regional organisation or arrangement, consult through that 

organisation or arrangement with its members or participants. To the extent practicable, 

such consultation should take place prior to the submission of the proposal to the 

intergovernmental organisation. 

 

 If necessary, one could consider including a provision in the IA stating explicitly that the 

IA should not affect the competence of mechanisms managing activities such as shipping 

and fisheries. Possible wording to this effect could be: 

 

The Agreement shall not affect the competence of relevant international organisations 

and arrangements within their areas of competence. 

 

 If necessary, one could consider including in the IA provisions staing explicitly what role 

or function the IA should not have in relation to activities in ABNJ. The role of the IA 

would rather be to contribute to a holistic, ecosystem based and cross sectoral approach to 

oceans management through common guidelines and strengthened coordination and 

cooperation. The OSPAR Convention provides an example of such an approach. Annex V 

to the OSPAR Convention spells out OSPARs general biodiversity responsibility, while 

article 4 explicitly states that OSPAR will not deal with direct management of fisheries 

and not manage shipping. 

 

Institutional arrangements 

What might be the role(s)/functions of an institutional arrangement(s) or global mechanism under 

an international instrument? 

 The implementation of the IA should be reviewed by a mechanism under the IA 
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 A global mechanism under the IA could provide a platform where States and regional and 

sectorial bodies could share information about relevant activities, knowledge and 

decisions, as well as  facilitate feeed-back by other States, IGOs and NGOs. 

 

What type of institutional arrangement(s) might achieve that role(s)/those functions under an 

international instrument? 

 A States Parties Meeting could be a functional and cost-effective forum for reviewing the 

implementation, exchange of information and discussion of relevant issues.  

 Sharing of information and scientific knowledge will be fundamental to achieve a more 

holistic approach to ocean management. A repositary where States and regional and 

sectorial bodies could post relevant information should be established. 

 DOALOS might serve as secretariat for the IA, and be allocated necessary human, 

tehnical and financial resources. 

 Possible text for establishing the States Parties Meeting could be: 

 

The Parties shall meet no later than one year after the entry into force of this Agreement, 

as convened by the depository, and from then on as decided by the Parties. At these 

meetings the Parties shall:  

a) Review issues related to the implementation of this Agreement. 

b) Assess the effectiveness of this Agreement in securing the conservation and 

sustainable use of marine biodiversity in areas beyond national jurisdiction, and if 

necessary, propose means of strengthening the implementation of this Agreement in 

order to better address any continuing problems in the conservation and sustainable 

use of marine biodiversity.
6
 

c) Review information received  from States Parties and relevant sectorial and regional 

mechanisms on actions taken with regard to the implementation of this Agreement. 

d) Consider any other issues as decided by the Parties. 

 

What might be the relationship between institutional arrangement(s) under an international 

instrument and existing relevant global, regional and sectoral bodies? 

 

 The State Parties Meeting should be open  to global, regional and sectorial bodies in order 

to share information on relevant activity and measures taken within their competence. 

 UNFSA article 44 provides an example on how that instrument regulates its relationship 

to other instruments, which may be used in the IA: 

 

This Agreement shall not alter the rights and obligations of States Parties which arise 

from other agreements compatible with this Agreement and which do not affect the 

enjoyment by other States Parties of their rights or the performance of their obligations 

under this Agreement. 

 

 

                                                           
6
 UNFSA article 36 



Norwegian input December 2016 

 

MARINE GENETIC RESOURCES, INCLUDING QUESTIONS ON THE SHARING OF 

BENEFITS 

 

General remarks - Guiding principles and approaches 

So far the discussion on access and sharing of benefits from marine genetic resources (MGRs) in 

ABNJ has been tied to the disagreement on wheteher MGRs in the Area are the common heritage 

of mankind under Part XI of UNCLOS, or whether the provisions on the high seas freedom apply. 

It appears to be difficult to reach agreemen on this issue. Norway would hope that this 

disagreement will not be allowed to prevent States from utilizing this opportunity to establish a 

new regime for MGRs in ABNJ, including the sharing of benefits. Norway therefore supports a 

pragmatic approach to this difficult issue. 

A new regime should ensure: 

o legal certainty, clarity and transparency 

o free access and encouragement of research, innovation and commercial 

development 

o sustainable collection of genetic material 

o environmentally sound techniques and methods of operation 

o a general duty of care 

o fair and non-arbitrary rules and procedures for benefit sharing 

o simple, expedient and cost-effective procedures and mechanisms 

Definitions and use of terms 

The Convention on Biological Diversity (CBD) and its implementing agreement, the Nagoya 

Protocol, provide important rules for the utilization of genetic resources, including access and 

benefit sharing. Most states who would become party to the IA are already party to the CBD and 

many of them to the Nagoya Protocol. The new agreement must not in any way undermine or 

conflict with these instruments.  

However, the geographical scope of the CBD and the Protocol is mainly limited to areas under 

national jurisdiction. The provisions on access and utilization are therefore not well adapted to 

the ABNJ. Nevertheless, especially with regard to definitions and use of terms, these instruments 

could serve as an important source of inspiration for the IA.  

The definitions of the IA should be crafted consistent with the definitions of the CBD and the 

Nagoya Protocol to ensure clarity, in particular for users of genetic material in the interface 

between the Protocol and the IA.  

The IA would, as a minimum, need definitions of terms such as “biological diversity”, 

“biotechnology”, “utilization of marine genetic resources”,“genetic material” and “in situ 

collection”. These definitions could be lifted from the CBD and the Nagoya Protocol, with 

modifications, if necessary, to make them fit marine genetic resources in the ABNJ: 

  “marine genetic resources” means genetic material of actual or potential value 
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 “marine genetic material” means any material of plant, animal, microbial or other origin 

containing functional units of heredity” 

  “utilization of marine genetic resources” means to conduct commercial research and 

development on the genetic and/or biochemical composition of genetic resources, 

including through the application of biotechnology. 

 “biotechnology” means any technological application that uses , marine biological 

systems, living organisms or derivates thereof, to make or modify products or processes 

for specific use.” 

 “in situ collection” means the collection of marine genetic material in ecosystems and 

natural habitats in areas beyond national jurisdiction 

 

Access and benefit-sharing 

In the CBD and in the Nagoya Protocol benefit-sharing follows from mutually agreed terms 

negotiated between a provider and a user of genetic material in connection with the access of the 

genetic material. The question of access requirements is linked to national jurisdiction. In contrast, 

in ABNJ there are no national rights and a regime for access and benefit-sharing will have to be 

established on its own merits.  

 

The establishment of a regime for benefit-sharing does not depend on access requirements. 

Norway would favour a “light” access regime. This could for instance be done by establishing a 

Clearing House for MGRs which could be integrated in DOALOS. Such a regime could include 

an obligation on the flag State to register information on accessed genetic material with the 

Clearing House which in turn would make the information publicly available. 

 

A fully-fledged access-regime with applications, permits and contracts by "a MGR steward of the 

ABNJ" on the one hand and the flag State on the other, similar to the regime for mineral 

resources in the Area, will be costly and cumbersome. It would potentially hinder research and 

development and thereby also conservation. As opposed to harvest of commodities, utilisation of 

genetic material does, as a rule, depend on only small amounts of biological material.  This is 

mostly unproblematic in terms of in-situ conservation of biological material as long as the 

collection is made with due care to the environment and with the use of environmentally sound 

techniques and methods of operation. Thus, one does not need a strict regime for access to MGRs 

subject to prior informed consent in order to prevent environmental degradation of ecosystems. 

Overview and control and tracking of the utilisation of the MGR in order to share the benefits of 

the utilisation should be pursued by other mechanisms than a permit system.  

 

With regard to benefit-sharing, the lessons learned so far from the CBD, the Nagoya Protocol and 

the Treaty on Plant Genetic Resources, is that monetary benefits from utilisation of genetic 

resources might be slow or not coming at all. Monetary benefit sharing might also require a 

considerable bureaucracy. As a result, other approaches than monetary benefit-sharing should be 

explored. The annex to the Nagoya Protocol provides useful advice on potential non-monetary 

benefits.  
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The IA could possibly establish a hybrid mechanism to bring the best elements of all existing 

instruments into a functional whole. It could integrate capacity building measures in the benefit-

sharing mechanism, by implementing part XIV of UNCLOS and in particular its article 266, on 

the promotion of the development and transfer of marine technology.  

 

One possibility to consider could be to establish international programmes on marine research to 

support the conservation and management of the marine environment in ABNJ. Inspired by the 

International Treaty on Plant Genetic Resources for Food and Agriculture, Part V Supporting 

components, the research programmes should include provisions on the participation of 

developing countries. Furthermore, the programmes could be linked to existing national research 

institutions and have research activities on genetic material from ABNJ which may in turn 

generate monetary benefits for the participants. Another possibility would be to include in the IA 

provisions obliging developed parties to include developing partners in their research and 

exploration activities on MGRs. 

 

In short, a regime for access and benefit-sharing could include the following elements: 

 

 ensure free access to genetic material from ABNJ. 

 obligations for Flag states to carry out the collection of MGRs in a way that does not harm 

the ecosystem and to use environmentally sound techniques and methods of operation. 

 in marine protected areas environmental protection measures may be stricter if needed  

 establish an Access and Benefit-sharing Clearing House modelled on The Nagoya 

Protocol Article 14. 

 include an obligation for the flag State to report on accessed MGRs from ABNJ to the 

Clearing House after the material has been deposited. A sample could also be provided to 

a public collection.  

 establish research programmes on marine research that can support the conservation and 

management of ABNJ. with the participation of developing countries inspired by article 

16 of the International Treaty on Plant Genetic Resources for Food and Agriculture. The 

programme could be linked to existing national research institutions  

 

Relationship to intellectual property rights 

Rules on Intellectual Property Rights (IPR), such as patents, may have implications for the 

effectiveness of the IA. How and to what extent IPRs may affect the possibilities for fair and 

equitable benefit-sharing is uncertain, and widely debated. Whether a patent can be obtained on 

an invention directly based on marine genetic resources will depend on whether the ordinary 

criteria for patentability, inter alia novelty and inventive step, are fulfilled. Under the UN World 

Intellectual Property Organization (WIPO), in the Intergovernmental Committee for Genetic 

Resources, Traditional Knowledge and Folklore, the drafting of an international instrument for 

requiring disclosure of origin of genetic resources in patent applications is being discussed. Such 

disclosure requirement may facilitate possible access and benefit-sharing arrangements.  

 

Norwegian legislation 

Norway is both a provider and a user of genetic resources, and our national framework strikes a 

balance between these interests. We have enacted national legislation to implement the CBD and 
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Nagoya Protocol. National legislation of particular relevance is the Nature Diversity Act which 

implements the CBD and the Nagoya Protocol and the Marine Resources Act which provides for 

the adoption of regulations on access to Norwegian marine genetic material. 

 

AREA-BASED MANGEMENT TOOLS, INCLUDING MARINE PROTECTED AREAS  

Area-based management tools (ABMTs), including MPAs, are important tools in relation to some 

environmental challenges in the oceans. Thus, the IA should include provisions on ABMT. 

Concepts and definitions 

Definitions of AMBTs might differ between existing instruments governing existing oceans 

management mechanisms, such as IMO, RFMO/As, RSCs and ISA. However, there are also 

commonalities. It is important to focus on the functions of ABMTs when deciding whether and 

how to define them. If we want the IA to define ABMTs, we need to be clear on what we want to 

achieve by defining these concepts and what will be the practical usage and implications of the 

definitions.  

 

Objective of IA provisions on AMBTs 

ABMTs are already commonly used in ABNJ by different oceans management mechanisms, 

including IMO, RFMO/As and RSCs. These measures are sector- or region specific. In an 

ecosystem based and holistic oceans management, we need to enhance complementarity between 

these measures. To acieve that, we need closer coordination and cooperation among the relevant 

regional and sectorial mechanisms. We can add value to the existing Law of the Sea architecture 

by including in the IA provisiopns promoting greater unity in the regional and sectorial efforts for 

conservation and sustainable use of marine biodiversity.  

 

The objective of the IA provisions on ABMTs should be to:  

 Set out general requirements for the designation, development and establishment of 

ABMTs, for instance that all steps must be based on best available science 

 recognize ABMTs in existing regional and sectoral instruments and mechanisms as 

important tools for conservation and sustainable use of marine biodiversity 

 reinforce States Parties’ duty to cooperate in their use of ABMTs in different regional and 

sectorial management mechanisms 

 spur States engagement, responsibility and involvement in all relevant mechanisms where 

they are participating 

 activate, utilize, strengthen and challenge existing mechanisms to actively adopt measures 

within their competence 

 provide for closer contact, coordination and cooperation between relevant existing 

mechanisms as regards the use of ABMTs 

 provide for accountability, transparency, review and stakeholder participation 

 

A possible ABMT procedure - MPAs in RSCs as example 
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Using the establishment of MPAs by RSCs as an example, a possible process for designation, 

development and establishment of MPAs could be as follows: 

 A MPA proposal is presented to the appropriate RSC  

 The RSC conducts a public hearing by  

o posting the proposal on its website, with a link on the DOALOS website, for 

anyone to react to the proposal, including States, NGOs etc. 

o sending the proposal for review specifically to other relevant bodies, such as IMO, 

RFMOs, other RSCs, ISA and consulting relevant coastal states  

 The RSC considers the proposal in relation to the requirements of the IA and relevant 

input from the public hearing 

o The scientific justification of the proposal is considered according to the 

requirements of the IA by the RSCs procedures as they might be.  

 The RSC adopts the MPA, including any measures that fall within its competence 

 The RSC announces its decision on its website with a link on the DOALOS website, 

including its consideration of the quality status of the marine environment, the identified 

ecological values, conservation goals, identification of problems, threats, pressure, etc. 

 The decision made by the RSC, in accordance with the requirements of the IA, is binding 

on all States Parties to the IA.
7
 

 The RSC, or one of its parties, forwards the MPA decision specifically to other relevant 

bodies, such as IMO, RFMOs, other RSCs, ISA etc. to actively engage those bodies to 

take complementary actions within their respective competence to strengthen the 

management objectives of the MPA. According to the IA, the State Parties will be under 

an obligation to pursue the objectives of the IA in all relevant mechanisms where they are 

participating.  

 Other relevant bodies consider whether the activity they are managing are relevant to the 

conservation goals and if measures within their competence are required 

o Any complimentary measures should be announced on the web site of the relevant 

body with a link on the DOALOS website. 

 The MPA shall be on the agenda for the next State Parties Meeting (SPM), providing for 

accountability, transparency, review and stakeholder participation 

o DOALOS prepares and presents a factual report on the designation, development 

and adoption of the MPA 

o The RSC and other relevant bodies report on their considerations and decisions 

o States Parties, relevant bodies, NGOs etc. are given the opportunity to evaluate 

and scrutinize the considerations and decision of the RSC and other relevant 

mechanisms, which will be reflected in the outcome of the SPM.  

o The issue might be followed up by later SPMs 

Such a process will contribute to the establishment of multipurpose ABMTs. All relevant 

management mechanisms will be required to cooperate and assess whether measures are 

necessary within their respective mandate, and it will facilitate accountability, transparency, 

                                                           
7
 UNFSA article 17 and 18. 
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review and stakeholder participation. It would be based on UNCLOS, fit well within the existing 

law of the sea architecture and will not undermine the competence of existing instruments and 

bodies. 

What about regions or activities currently not covered by any regional or sectoral 

mechanism? 

The IA should strengthen and develop regional cooperative mechanisms, particularly RSC, in the 

same way that UNFSA strengthened and inspired the development of new RFMO/As. 

This means that where there are no bodies with a mandate for the conservation or sustainable use 

of marine biodiversity in a particular sector or geographic area, the IA should encourage the 

establishment of relevant bodies within a specific timeframe in the same way that UNFSA led to 

the establishment of new RFMO/As.  

This issue must also be seen in conjunction with capacity building and funding. The IA should 

establish clear obligations on developed parties to assist in the establishment of necessary 

management mechanisms in cases where the lack of mechanisms are due to lack of funding or 

capacity. One could imagine state-to-state cooperation between oceans management 

administrations in developed and developing countries as well as cooperation between RSCs. 

 

Environmental Impact Assessments 

Purpose/goal and concepts 

Norway has extensive experience with Environmental Impact Assessments (EIA), including 

related to oil and gas production on the continental shelf. Our experience is that EIAs are 

important to identify and evaluate risk of potential environmental impacts before a decision is 

made. Thus, the IA should include an obligation to conduct EIAs. 

In our experience, EIAs are generally important for compiling information about the marine 

environment, habitats, biodiversity and resources. As we currently have limited information 

about ABNJ, EIAs will be useful for increasing our knowledge base and identifying knowledge 

gaps. Thus, the IA should ensures that information gathered in connection with an EIA process in 

ABNJ be publicly available, including to all interested stakeholders. 

According to UNCLOS articles 204-206 the duty to conduct EIAs rests with the State under 

whose jurisdiction or control the activity in question takes place. The purpose of including 

provisions on EIAs in the IA must be to operationalize this duty. 

Legal basis 

As regards the scope of the IA relating to EIAs UNCLOS article 206 is the starting point:  

When States have reasonable grounds for believing that planned activities under their 

jurisdiction or control may cause substantial pollution of or significant and harmful 

changes to the marine environment, they shall, as far as practicable, assess the potential 
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effects of such activities on the marine environment and shall communicate reports of the 

results of such assessments in the manner provided in article 205.  

Some important elements could be drawn from this when setting up a system addressing EIAs in 

ABNJ: 

 the obligation rests with States.  

 the obligation relates to planned activities under the jurisdiction or control of States. 

 the applicable threshold, that is the starting point for the IA, is activities that: “may 

cause substantial pollution of or significant and harmful changes to the marine 

environment”. 

 States shall assess potential effects of planned activities and publish reports of the 

results of such assessments.  

Obligation to conduct EIAs 

According to UNCLOS article 206 States shall conduct EIAs for planned activities under their 

jurisdiction or control. In ABNJ the responsibility to conduct EIAs would primarily rest with the 

flag State, but responsibility could also fall on another State being responsible for the planned 

activity. In adittion relevant international organizations with mandates on the High Seas, 

including ISA and RFMOs, may have competence as regards EIAs in ABNJ within specific 

sectors and/or areas. Thus, under the IA States should be obliged to conduct EIAs either directly 

or through relevant global, regional or sectoral bodies.  

Under a number of international and national regulations EIAs are conducted by the entity that 

intends to undertake the activity in question. The best result is often achieved when there is a 

close link between the EIA and the activity.  However, it is still for the responsible State to make 

sure that the assessment is being made and to decide on whether or not the activity should be 

allowed and on what conditions. 

According to some instruments, for instance the Espoo Convention, some activities always 

require EIAs, whereas EIAs for other activities depend on the possible impact based on size of 

activity, location and effects, cf. for instance Espoo Appendix III. It should be explored whether 

under the IA some activities should always require EIAs. 

Content of EIAs 

The IA could specify the basic content and requirements of EIAs, for instance that EIAs should 

be based on the best available scientific information. Five elements are normally included in an 

EIA: 

 a description of the activity 

 a description of the environment in which the activity will take place and other areas 

that may be affected 

 the effects of the activity on the environment based on best available 

science/knowledge, including addressing cumulative environmental effects and 

identification of knowledge gaps 
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 measures to reduce or eliminate possible negative impacts on the environment 

 monitoring of the activity and its impact on the marine environment. 

Relationship to relevant existing instruments and mechanisms 

Also as regardsthe duty to conduct EIAs for activities in the ABNJ, the relationship between the 

IA and existing sectorial and regional instruments and mechanisms are important and challenging. 

The IA shall not undermine relevant existing instruments and organizations, and the mandates of 

these instruments and organizations must be respected. Hence, the IA will apply generally and set 

out goals, principles, standards and requirements relating to EIAs which States Parties will be 

obliged to pursue directly and/or in all relevant mechanisms where they are participating. Within 

the framework provided by the IA, the EIAs should be conucted by the responsible State directly 

or according to the system of relevant sectorial or regional mechanisms, as appropriate. The IA 

could add value by ensuring necessary contact and exchange of information among relevant 

sectorial and regional mechansims, while the States Parties Meeting under the IA could assure 

transparency, accountability and stake holder scrutiny of assessments and decisions being made.     

Possible procedure for EIAs in an IA: 

The IA should establish the framework under which EIAs in ABNJ should be conducted. A 

possible procedure could include the following elements: 

 development of a draft EIA 

 draft EIAs is submitted to a central repository/DOALOS for publication and invite 

relevant stakeholders to comment on the draft within a set deadline 

 the EIA is finalized, based on the draft EIA and comments received  

 the final EIA is approved and a decision is made as to whether the activity may be carried 

out and on what conditions 

 final EIA and decision to be sent to the central repository/DOALOS 

 the IA should include an obligation to monitor the activity and its impact on the marine 

environment 

 any completed EIAa should be included in a report to the State Parties Meeting. States 

Parties, relevant bodies, NGOs etc. are given the opportunity to evaluate and scrutinize 

the assessments, considerations and decisions 

This procedure will ensure public and open participation and facilitate institutional learning 

across sectors and regions.  

Institutional arrangements 

The procedure outlined above will require secretariat support from DOALOS to take on the role 

as the “repository” and to ensure the flow of information in the EIA process.  

The obligation to conduct and decide on an EIA will rest with the responsible State, directly or 

through relevant mechanisms where they are participating. Transparency, accountability and 

stake holder scrutiny could be ensured through the States Parties Meeting under the IA. 
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Strategic Environmental Assessments and Transboundary Environmental Impact 

Assessments 

It has been discussed whether the IA, in addition to provisiopns on EIAs, should also cover 

Strategic Environmental Impact Assessments (SEAs) and Transboundary Environmental Impact 

Assessments (TEIA).  

Norway uses also SEAs as a tool in holistic oceans management and is open to discuss the the 

inclusion of provisions on SEIAs in the IA. Whereas EIAs generally are related to a project or a 

specific activity, SEIAs relate to more general plans, programs and policies. The possible 

inclusion of SEIAs in the IA raises a number of relevant questions such as what kind of projects, 

plans and programs are relevant in ABNJ, who are to conduct SEAs and who are to decide on 

SEAs? A possible role for RSCs in relation to SEAs should be discussed.  

TEIAs may cover activities in ABNJ with impacts in areas under national jurisdiction or 

activities in areas under national jurisdiction with impacts in ABNJ. As regards situations where 

activities beyond national jurisdiction may have impacts inside national jurisdiction, the possible 

procedures for EIAs set out in the IA should apply.  

With regard to activities within national jurisdiction having impacts beyond national jurisdiction, 

the obligation to conduct EIAs according to UNCLOS rests with the coastal State, who will also 

be responsible for making decisions concerning the activities in question in accordance with 

UNCLOS and its national legislation. Since the activities in question are taking place within 

national jurisdiction, it is not obvious that possible provisions on EIAs in the IA could apply, 

since the IA will apply to ABNJ only. However, as a minimum, harmonization for instance 

related to the duty to publish reports could be discussed. It would be essential, however, that the 

authority to conduct EIAs and decide on relevant activities must remain with the coastal Steta and 

any role for a global body in such situations would run counter to UNCLOS.   

 

CAPACITY‐ BUILDING AND TRANSFER OF MARINE TECHNOLOGY 

The IA should establish a framework for capacity building and transfer of marine technology to 

developing parties. This framework should be based on i.a.: 

 

 clear obligations on developed parties to conduct capacity building and transfer of marie 

technology 

 clearly targeted to the implementation of the objective of the IA - to ensure the long-term 

conservation and sustainable use of marine biodiversity in ABNJ 

 Provide for synergies with the benefit sharing from the utilization of genetic resources 

 Provide for active participation from administrators and scientists from developing 

countries in relevant activities in developed countries, including related to scientific 

research, bioprospecting, conduct of EIAs, establishment of MPAs etc. 

 Clear obligations to assist in the strengthening and development of adequate national and 

regional mechanisms in developing countries, such as RSCs,.  

 


