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Foreword

UN Photo

The critical phenomenon of individuals
who travel abroad for the purpose of perpetrating,
planning, preparing for or participatingin terrorist
acts - so-called foreign fighters - has been

high on the agenda of the international
community. Following the territorial collapse of
the Islamic State in Iraq and the Levant (ISIL) in
particular, increased attention has been focused
on such individuals and their families, many of
whom are detained in camps, returning to their
countries of origin or travelling to a third country.
Thousands of children are among them.

Some of the children accompanied their
parents to conflict zones, and an unknown number
were born to parents who are foreign fighters.
Others were recruited across borders and travelled
by themselves to join terrorist groups. Although
some did not travel across borders, there are
concernsthat the children may face consequences
because of their family ties to individuals
suspected of being foreign fighters.

Acknowledging the challenges posed by
the foreign fighter phenomenon and the urgent
need to address the needs and protect the rights
of children affected by it, some Member States
have requestedpractical guidance on how to take
appropriate measures towards such children
while also fulfilling their obligations under

by the Under-Secretary-General of UNOCT
and Executive Director of UNCCT

international human rights, humanitarian and
refugee law.

As the Secretary-General has emphasized,
respect for and the protection of human rights
are of extraordinary importance to addressing
the conditions conducive to terrorism. Upholding
the rights of children affected by the foreign
fighter phenomenon will be critical to ensuring
their full reintegration into society and will protect
them from marginalization and discrimination,
which may lead to future radicalization. In
particular, all policies and actions related to
children should be firmly based on the principle
of the best interests of the child, and children
should be treated, first and foremost, as victims.

The Security Council has also taken note
of the plight of such children. In its resolution
2396 (2017), adopted in December 2017, the Council
called upon Member States to assess and
investigate individuals whom they have
reasonable grounds to believe are terrorists,
including suspected foreign terrorist fighters
and their accompanying family members,
including children; to develop and implement
comprehensive risk assessments for those indi-
viduals; and to take appropriate action, including
by considering appropriate  prosecution,
rehabilitation and reintegration measures.
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Significantly, the Security  Council
acknowledged that children may be especially

vulnerable and in need of particular
psychosocial support, such as post-trauma
counselling, and stressed that children
need to be treated in a manner that

respects their rights and protects their dignity
in accordance with applicable international law.

Against this background, the Office of
Counter-Terrorism worked closely with partners,
including  legal scholars, civil society
organizations, think tanks, international
organizations and Member States, to develop this
handbook to support Member States by providing
practical guidance.

In addition, at the instruction of the
Secretary-General, my Office has coordinated the
inter-agency development of key principles
for the protection, repatriation, prosecution,
rehabilitation and reintegration of women and
children with links to United Nations-listed
terrorist groups, which lay out key human rights,
humanitarian and operational principles to
guide United Nations action in these areas. The
handbook complements the key principles as a
crucial part of my Office’s work on these issues.

As laid out in the handbook, under
international law there are already rich
frameworks and standards to guide Member States
in upholdingthe rights of children, including those
affected by armed conflict and/or recruited by
armed groups. The handbook highlights the
standards applicable to issues pertinent to
children affected by the foreign fighter
phenomenon.

The development of the handbook was
possible thanks to the support of partners
who provided critical expertise and guidance

throughout the process. | would like to thank,
in addition to United Nations partners, Saudi
Arabia and  Belgium, whose generous
contributions made this handbook possible.

| hope that this handbook will lead to
increased awareness and better protection
of the rights of children, provided for under
the Convention on the Rights of the Child,
among other international instruments, in
larger counter-terrorism efforts. Through this
handbook, United Nations entities and their part-
ners will also be better suited to offer practical
support to Member States in tackling the difficult
task of protecting the rights of the child in the
context of countering and preventing terrorism.

Vladimir Voronkov,
Under-Secretary-General for Counter-Terrorism




INTRODUCTION

Challenges

1. Acts of terrorism impact children in
multiple ways, with severe consequences. During
armed conflict, children are often victims of
violence and abuses by armed groups, including
those designated by the United Nations as
terrorist groups. Some Member State actions in
response have further violated children’s rights.
According to international law, children—all
persons under the age of 18—are considered
vulnerable and in need of special protections
based only on their age. Consequently, States
must treat children, including children related to
or associated with designated terrorist groups,
primarily as victims' when devising responses,
including counter-terrorism responses. With that
challenge in mind, the present Handbook is aimed
at supporting Member States to respect and
protect the rights of children even while
addressing security threats that arise at the
hand of designated terrorist groups, including
in relation to children associated with these
groups, and to ensure children’s rehabilitation
and reintegration into societies, minimizing
any possible security threats that they
themselves may pose if not provided with
the adequate support and resources needed.

2. Children’s rights should be a primary
concern of Member States seeking to counter
terrorism and support children’s development in
a peaceful environment. Yet children are often

1 See United Nations Office on Drugs and Crime
(UNODC), Handbook on Children Recruited and Ex-
ploited by Terrorist and Violent Extremist Groups:
The Role of the Justice System (Vienna, 2017), chap. 2.

among the casualties of acts of terrorism. Too
many children are also killed in military and non-
military counter-terrorism operations, and are
often seriously injured. As a result, they suffer
from long-term consequences, including but not
limited to physical disabilities and severe trauma.
Designated terrorist groups are also known
to recruit children and even send them to
frontlines to participate in hostilities.> Children
have been used as carriers of personnel-borne
improvised explosive devices.: They are victims
of exploitation, abduction, trafficking, and sexual
and gender-based violence by designated
terrorist groups. Children have also become
victims of such violations by State armed and
associated forces in countering terrorism. Acts
of terrorism and their impact on society also
seriously affects children’s access to health care
and education. They also disrupt family life,
including through the loss of parents and other
family members, and in some cases, through
displacement.

3. The cross-border nature of terrorist
activities, highlighted by the latest wave of
individuals who travelled abroad to join
designated terrorist groups, adds another
dimension to the impact on children. The Security
Council has called upon Member States to
assess and investigate individuals whom
they have reasonable grounds to believe are
“terrorists”, including suspected “foreign terror-

2 A/HRC/30/67, para. 44; A/HRC/36/55, para. 51; A/
HRC/40/70, para. 62; A/HRC/31/47, para. 59; A/ 72/ 865, para. 185.

3 A/72/865, para. 226.
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ist fighters”.: The Council recognized that such
individuals may “be travelling with family
members they brought with them, with families
they have formed or family members who were
born while in conflict zones.” Noting that children
are among such family members, the Council
further notes that children may be especially
vulnerable and in need of specialized support,
such as post-trauma counselling, stressing
that they need to be treated in a manner
that respects their rights and dignity, in
accordance with applicable international law.

4, The Security Council recognizes that such
children are victims of the most grievous hu-
man rights violations by armed groups, including
designated terrorist groups.” Designated terror-
ist groups, including ISIL and Boko Haram, re-
cruit and use children across national borders.:
In Syria for example, 76 children verified to be
recruited by armed groups were of 17 nationali-
ties.” Some children may also be kidnapped and
transferred across borders by designated terrorist

4 The United Nations Security Council resolution 2178 (2014)
defines “foreign terrorist fighters” as those “who travel or at-
tempt to travel to a State other than their States of residence
or nationality, and other individuals who travel or attempt to
travel from their territories to a State other than their States of
residence or nationality, for the purpose of the perpetration,
planning, or preparation of, or participation in, terrorist acts,
or the providing or receiving of terrorist training”(para. 6(a)).
Various concerns have been raised with the term, including
from human rights and humanitarian law perspectives. See
section on terminology.

5 Security Council resolution 2396 (2017); By June 2018, for
example, at least 1,175 children and 435 women were deprived
of liberty in three sites across the north-eastern part of the
Syrian Arab Republic on the basis of suspected family ties with
Islamic State of Iraq and the Levant fighters, among them 43
nationals. S/2018/969, para. 24.

6 Security Council resolution 2396 (2017), preamble.
7 Security Council resolution 2427 (2018).
8 A/72/865, para. 16.

9 S/2018/969, para. 15.

groups or brought to the territory by their fami-
lies.® Furthermore, some children may simply be
living under the control of those groups with no
direct contact with them. Many children were born
into those areas that were previously under the
control of designated terrorist groups to foreign
mothers or fathers and face similar challenges as
the children who traveled to those locations due
to their perceived association with, or family links
to, individuals suspected of being foreign fighters.

5. As with all other victims of terrorism,
children affected by the foreign fighter
phenomenon face layers of challenges. Those
recruited across borders are often stranded
in hostile territories. They are left particularly
vulnerable as they are in environments with
limited to no support structures.” The States most
impacted by armed conflict and terrorism are
often characterized by poor security and hu-
manitarian conditions and overwhelmed criminal
justice, child protection and welfare services.
Because of these multiple challenges, many
children are also systematically arrested,
detained, prosecuted and even convicted for their
alleged association with armed groups, including
designated terrorist groups.” Many infants and
younger children are detained along with their
primary caregivers because of their caregivers’
suspected association with designated terrorist
groups.” In many of these cases, detention
conditions do not meet minimum standards,

10 S/2018/969, para. 24.
11 A/73/278, paras. 10-11.

12 A/HRC/40/49, para. 18; In Iraq, an estimated 1,200 chil-
dren of different nationalities have reportedly been detained
by the Government, including on terrorism-related charges.
In the Syrian Arab Republic, more than 1,300 children are
reportedly being held by Kurdish actors in different sites
across the north-east of the country, often because of their
alleged association with foreign fighters. A/73/278, para. 9.

13 A/72/865, para. 224.
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especially for children who have special rights
and needs in this regard.” They lack access to
adequate food, sanitation, and basic services,
such as health care and education.” Critically,
many children with possible links to individuals
suspected of being foreign fighters may face
the risk of statelessness® and many lack official
documentation or birth certificates. In Iraq, for
example, up to 13,000 children younger than
12 years old reportedly lack birth certificates or
other documentation to establish their nation-
alities. Some may be of Iragi parentage, while
others may have one or two foreign parents.”

6. International human rights law provides
the right for everyone to enter his or her own
country.” Still, some countries of origin bar their
citizens - including both adults suspected of being
associated with designated terrorist groups and
their children, from returning.” Consequently,
such children are left in prolonged detention
or stranded in foreign countries in legal and
administrative limbo.» Some of the countries
are willing to repatriate children from conflict
zones, but not their parents or guardians, leading

14 A/HRC/40/70, para. 10.

15 A/HRC/40/70, para. 45; World Health Organization (WHO)
reported of deaths of at least 29 children between Decem-
ber 2018 and January 2019 in in Al-Hol camp in Al-Hasakeh
governorate, Syria, where the authorities are reportedly
overwhelmed with the number of people coming into the
camp. WHO is concerned over critical health situation in
Al-Hol camp, Al-Hasakeh (Damascus, 2019). Available at
www.emro.who.int/syr/syria-news/who-concerned-over-
critical-health-situation-in-al-hol-camp-al-hasakeh.html

16 S/2019/50, para. 93; A/2019/103, paras. 62, 63;
$/2019/103, para. 21; A/HRC/40/70, para. 10.

17 $/2019/103, para. 21; $/2019/50, para 93.

18 S5/2019/103, para. 21; International Covenant on Civil
and Political Rights (1966), art. 12(4).

19 S/2019/103, para. 21.

20 A/HRC/40/70, para. 10.

to a risk of family separation. Some States have
implemented a policy whereby only orphans are
repatriated. Others have repatriated only children
younger than a certain age, in contravention of
international law, which confers special protec-
tions to everyone under the age of 18. Allowing
only some children to return inevitably results in
family separation, both from primary caregivers
as well as from older siblings, another violation
of children’s basic rights. Separation may also
be caused by measures intended to prevent
children from accompanying a caregiver to a
territory where the child risks forced recruitment.”

7. There are concerns that children of
suspected foreign fighters may pose a threat
in the future, especially without -effective
individualized assessments, protection measures
and rehabilitation and reintegration assistance.”
Such children must be recognized as victims of
human rights violations, involuntarily associated
with groups that commit these grievous viola-
tions against their rights. However, there exists a
wariness to assisting these children, including
those who want to return to their own or their
parents’ countries of origin. Handling such cases
effectively generally requires a whole-of-govern-
ment and all-of-society approach. However, local
communities, Governments, and the media have
been reluctant to provide services and assistance
to child victims, often due to the negative percep-
tions and stigma associated with such children.

Policy Background of the Handbook

8. The United Nations has repeatedly reaf-
firmed that all counter-terrorism measures must
comply with international law, particularly hu-
man rights, humanitarian and refugee law, placing

21 A/HRC/40/28, para. 34.

22 S/2019/50, para. 92; S/2019/103, para. 10.
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counter-terrorism architecture within a larger in-
ternational legal framework. Both the Security
Council and the General Assembly have reaffirmed
this in relevant counter-terrorism resolutions.”
Further, Pillar IV of the Global Counter-Terrorism
Strategy adopted by the General Assembly in
2006 stressed that all measures to prevent coun-
ter terrorism must be based on human rights
and the rule of law, and that effective counter-
terrorism measures and the protection of hu-
man rights are not conflicting goals, but are
rather complementary and mutually reinforcing.

9. In resolution 2396 (2017), the Security
Council called upon Member States “to assess
and investigate suspected individuals whom they
have reasonable grounds to believe are terror-
ists, including suspected foreign terrorist fighters
and their accompanying family members, includ-
ing spouses and children, entering those Member
States’ territories; to develop and implement com-
prehensive risk assessments for those individuals;
and to take appropriate action, including by con-
sidering appropriate prosecution, rehabilitation,
and reintegration measures” and emphasizes that
Member States should ensure that they take all
such action in compliance with domestic and in-
ternational law.> Similarly, the General Assembly,
in its sixth review resolution of the Global Coun-
ter-Terrorism Strategy, called upon Member States
to develop and implement “prosecution, rehabili-
tation and reintegration strategies, taking into ac-
count gender and age dimensions” of returning

23 That is a point repeatedly made by the Security Council
in its resolutions concerning counter-terrorism. For example,
see preamble, paragraphs 4, 7, 13 and 34 of Security Council
resolution 2396 (2017).

24 General Assembly resolution 26/288, Global Counter-
Terrorism Strategy (2006).

25 Security Council resolution 2396 (2017), para. 29.

“foreign terrorist fighters” and their families.”

10. Significantly, both the Security Coun-
cil and the General Assembly noted that chil-
dren may be especially vulnerable and in need
of psychosocial support, such as post-trauma
counselling. Both bodies stressed that chil-
dren need to be treated in a manner that
respects their rights and protects their dignity in
accordance with applicable international law.”
This echoes the Security Council resolution on
children and armed conflict, which stresses the
need to pay particular attention to the treatment
of children associated or allegedly associated
with armed groups who commit terrorist acts.”

1. The United Nations Counter-Terrorism
Centre developed this Handbook as part of its
work under the Global Counter-Terrorism Strategy,
Pillar IV on human rights and the rule of law.”
Given that the erosion of the rule of law and
violation of human rights could be drivers of
terrorism, the Handbook also contributes to
Pillar | of the Global Counter-Terrorism Strategy
which address conditions conducive to terrorism.
Ensuring the rights of concerned children and
supporting families to rehabilitate and
reintegrate, rather than stigmatize them and leav-
ing them to become greater security threats in the
long term, would contribute to addressing condi-
tions conducive to terrorism.

26 General Assembly resolution 72/284 (2018), para. 39.

27 Security Council resolution 2396 (2017), pp18; General
Assembly resolution 72/284 (2018), para. 39.

28 Security Council resolution 2427 (2018), para. 19.

29 General Assembly resolution 26/288 (2006).
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Paris Commitments and Paris
Principles and Guidelines on Children
Associated with Armed Forces and
Armed Groups (2007)

The Paris Commitments to protect children
from unlawful recruitment, use by armed
forces or armed groups and the Principles and
Guidelines on Children Associated with Armed
Forces or Armed Groups (2007) (the Paris

Principles) were adopted at the international
conference “Free children from war” in Paris,

February 2007. Together, they consoli-
date global humanitarian knowledge and
experience in working to prevent recruit-
ment, protect children, support their
release from armed forces or armed groups
and reintegrate them into civilian life.
Available at www.unicef.org/emerg/files/
ParisPrinciples310107English.pdf

The Security Council Counter-Ter-
rorism Committee Madrid Guiding
Principles on stemming the flow
of foreign terrorist fighters
(S/2015/939) and the 2018

Addendum to the 2015 Guiding
Principles on Foreign Terrorist
Fighters (S/2018/1177)

The Madrid Guiding Principles and its
Addendum provide guidance on protecting
and promoting the rights of the child in sev-
eral contexts, including legal frameworks
and procedures, investigations, watch lists
and databases, biometric identification and
prosecution, rehabilitation and reintegra-
tion approaches.

Aim of the Handbook

12. The Handbook aims to assist States in tak-
ing a human rights-based approach, with a special
focus on child rights, to several issues concerning
children affected by the foreign fighter phenom-
enon. In particular, the Handbook aims to assist
practitioners in finding more effective and sus-
tainable solutions to the challenges such children
face by ensuring respect for international nor-
mative standards. The Handbook aims to do so
by summarizing applicable international human
rights law, especially child rights standards, and
humanitarian law and explaining how applying
such law practically also supports Member States
to improve security and long-term recovery of
children. The Handbook further includes recom-
mendations for approaches that represent good
practice, while introducing some national practic-
es and other relevant publications and materials.

- i



13. The Handbook seeks to contextualize
States’ counter-terrorism obligations under the
United Nations Security Council resolutions with-
in the broader international human rights and
humanitarian normative frameworks, particu-
larly those concerning child rights and children
and armed conflict. With respect to the relevant
Security Council resolutions, the present Hand-
book seeks to further build on the existing guid-
ance provided by the Security Council Counter-
Terrorism Committee, established pursuant to
resolution 1373 (2001) concerning counter-terror-
ism for implementing relevant resolutions in a
manner that ensures full protection and promo-
tion of the rights of the child, including its Ma-
drid Guiding Principles on stemming the flow of
foreign terrorist fighters® and the 2018 Adden-
dum to the 2015 Madrid Guiding Principles on
foreign terrorist fighters, without purporting to
create any new obligations for Member States.*

Target Audience and Focus of the
Handbook

14. The target audience of the Handbook is pri-
marily legal professionals, policymakers, security
experts and practitioners who may benefit from
further specific guidance on ensuring full protec-
tion and promotion of the rights of the child in the
context of their work. Over the past few years, strat-
egies, tools and technologies for countering terror-
ism have advanced at a rapid pace. Thus far, the
adoption of legislation and policies to ensure that
counter-terrorism measures are used in compli-
ance with international human rights law, particu-
larly concerning the rights of the child, has in many

30 S/2015/939.

31 S/2018/1177, annex to the letter dated 28 December 2018
from the Chair of the Security Council Committee estab-
lished pursuant to resolution 1373 (2001) concerning counter-
terrorism addressed to the President of the Security Coun-
cil (2018 Addendum to the 2015 Madrid Guiding Principles).

cases failed to keep pace with these developments.
15. While the Handbook primarily addresses
issues concerning children affected by the for-
eign fighter phenomenon, the applicable in-
ternational legal standards identified in the
Handbook apply to all children, including those
recruited and used by armed forces and armed
groups, regardless of their age and parents’ na-
tionalities. The goal of the Handbook is to en-
sure that all children’s rights are protected and
that all children are assisted, while attempting
to address security concerns that States face
in relation to the foreign fighter phenomenon.

16. There is a wealth of materials on children
affected by armed conflict developed by United
Nations agencies, international and regional or-
ganizations, Governments, civil society organiza-
tions and think tanks. While avoiding duplication
to the extent possible, the Handbook aims to con-
solidate and highlight how existing law and stan-
dards on children, especially those concerning
children affected by armed conflict, apply to chil-
dren affected by the foreign fighter phenomenon.
Some relevant instruments and publications are
also introduced throughout the Handbook.

17. Further, the Handbook focuses on eight
issues that children affected by the foreign fight-
er phenomenon may face: (1) key human rights
principles to protect children’s rights while ad-
dressing States’ security concerns, (2) ensur-
ing the right to nationality, (3) preserving fam-
ily unity, (4) repatriation, (5) rehabilitation and
integration, (6) juvenile justice, (7) deprivation
of liberty and (8) data collection and exchange.
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18. The following chapters summarize in-
ternational human rights law, especially child
rights law, humanitarian law and other inter-
national standards applicable to these eight
issues. Summarizing these standards is in-
tended to clarify for States how to ensure that
measures to address these issues are based on
child rights and that “the best interests of the
child as well as the specific needs and vulner-
abilities of girls and boys are duly considered.”*

United Nations Office on Drugs
and Crime, Handbook on Children

Recruited and Exploited by Terrorist
and Violent Extremist Groups: The

Role of the Justice System (2017)

The UNODC handbook aims at providing
guidance to legal professionals and poli-
cymakers, as well as practitioners on the
treatment of children targeted by terrorist
and violent extremist groups. The publi-
cation focuses on the prevention of child
recruitment, justice for children, and re-
habilitation and reintegration. To comple-
ment and build upon the Handbook, in
2019, UNODC has developed three train-
ing manuals to support practitioners and
policymakers in designing and implement-
ing effective interventions: (i) Prevention of
Child Recruitment by Terrorist and Violent
Extremist Groups; (ii) Justice for Children in
the Context of Counter-Terrorism; and (iii)
Rehabilitation and Reintegration of Child
Victims of Recruitment and Exploitation
by Terrorist and Violent Extremist Groups.

32 Security Council resolution 2427 (2018), preamble.

Guidance to States on Human Rights-
Compliant Responses to the Threat
Posed by Foreign Fighters (2018)

Published by the Working Group on Pro-
moting and Protecting Human Rights and
the Rule of Law While Countering Terror-
ism, the document provides concrete guid-
ance to States on how to implement Se-
curity Council resolutions 2178 and 2396 in
compliance with international law, includ-
ing human rights, humanitarian and refugee
law. It covers a range of issues, including
the right to liberty and freedom of move-
ment, deprivation of nationality, informa-
tion exchange/data collection and analysis
and criminal justice measures. The docu-
ment also has a section on children affected
by or involved in foreign fighter activities.

Protection of Human Rights and
Fundamental Freedoms While
Countering Terrorism: Report of the
United Nations High Commissioner
for Human Rights (A/HRC/40/28)
(2019)

The report analyses human rights issues
concerning children affected by terrorism,
including child victims and witnesses of
terrorist acts, children at perceived risk
of recruitment and children associated or
suspected of association with designated
terrorist groups. It highlights the duty
of protection and children’s right to,
inter alia, rehabilitation and privacy.

"



Methodology

19. The overall focus of and main issues to be
addressed by the Handbook were formulated af-
ter desk research and consultations with relevant
United Nations entities, agencies and stakeholders.
Subsequently, an expert meeting was held in New
Yorkin April2018. Legal scholars, child rights practi-
tioners, civil society organizations, United Nations
agencies and think tanks participated in the meet-
ing. They identified key international legal frame-
works concerning the issues of focus. The experts
were also consulted throughout the development
ofthe Handbook, providing comments to the drafts.

20. The outcome of the April 2018 expert meet-
ing was shared and discussed at consultative meet-
ings with government officials at the regional level.
For this purpose, the United Nations Counter-Terror-
ism Centre organized three consultative meetings
in South-East Asia (July 2018), Europe (September
2018) and the Middle-East and North Africa (Janu-
ary 2019). The participants at the regional consul-
tative meetings shared national practices and leg-
islative frameworks. Some of the good practices
and challenges shared in these meetings are in-
cluded in the Handbook. In April 2019, another ex-
pert meeting was held in New York to review the
draft Handbook and develop key recommendations.

Terminology

A child

21. The Handbook follows the definition of “a
child” under the Convention on the Rights of the
Child as “every human being below the age of 18
years unless, under the law applicable to the child,
majority is attained earlier”> The Convention on the
Rights of the Child has near universal status. Many of

33 Convention on the Rights of the Child (1989), art. 1.

its provisions are now also part of “customary inter-
national law” that binds all States, even if they have
not ratified the Convention. Under the Convention,
all persons under the age of 18 are entitled to spe-
cial protection. Of particular significance to chil-
dren affected by the foreign fighter phenomenon is
that the Optional Protocol to the Convention on the
involvement of children in armed conflict prohibits
armed groups from recruiting anybody under 18.

Foreign terrorist fighters/foreign fighters

22. The Security Council has defined “foreign
terrorist fighters” as those “who travel or attempt to
travel to a State other than their States of residence
or nationality, and other individuals who travel or
attempt to travel from their territories to a State
other than their States of residence or nationality,
for the purpose of the perpetration, planning, or
preparation of, or participation in, terrorist acts,
or the providing or receiving of terrorist training”

23. Concerns have been raised over the label-
ling of individuals, as well as their families, by as-
sociation, as foreign terrorist fighters, difficulties
related to the criminal regulation of individuals’
intentions, and the blurring of lines between ter-
rorism and armed conflict, with consequences for
human rights protection and the protection regime
under international humanitarian law. There are

34 Committee on the Rights of the Child, general comment
No. 4 (2003) on adolescent health and development in the
context of the Convention, para. 1. The Committee emphasiz-
es that “adolescents up to 18 years old are holders of all the
rights enshrined in the Convention; they are entitled to spe-
cial protection measures, and, according to their evolving ca-
pacities, they can progressively exercise their rights (art. 5)".

35 Optional Protocol to the Convention on the Rights
of the Child on the involvement of children in armed con-
flict (2000), art. 4(1); Use of children under the age of 15
in hostilities is also a war crime. Rome Statute of the
International Criminal Court (1998), art. 8(2)(b)(xxvi).

36 Security Council resolution 2178 (2014), para. 6(a).
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concerns that the term may also lead to stigma-
tization and dehumanization, especially for chil-
dren. The Handbook uses the term “foreign terror-
ist fighters” when referring to the use of the term as
reflected in relevant Security Council resolutions.”

Children affected by the foreign fighter phenomenon

24, The Handbook uses the broad term “chil-
dren affected by the foreign fighter phenome-
non” to recognize the diverse ways in which the
phenomenon impacts children. This affirms the
principle that international standards for child
rights should apply to all children, regardless of
their situation or age. The diverse groups* of chil-
dren may include, but are not limited to, children
who fall into one or more of the following cat-
egories: children accompanying family members
who crossed borders to join designated terrorist
groups; children who travelled to areas of conflict
to join such groups; children who were taken by
such groups across borders; children who directly
participated in hostilities; children who were born
in conflict zones or areas impacted by the foreign
fighter phenomenon and children who were iden-
tified by authorities to be linked with such groups
by virtue of familial relationship even when they

37 See also United Nations Counter-Terrorism Implementa-
tion Task Force Working Group on Promoting and Protecting
Human Rights and the Rule of Law while Countering Terror-
ism, guidance to States on human rights-compliant responses
to the threat posed by foreign fighters (New York, 2018), avail-
able at www.un.org/sc/ctc/wp-content/uploads/2018/08/
Human-Rights-Responses-to-Foreign-Fighters-web-final.pdf.

38 Security Council resolution 2396 (2017) uses the term
“children associated with foreign terrorist fighters”. It was
raised during expert meetings held while developing this
Handbook that the use of the term “association” could be
problematic as national legal frameworks that define “asso-
ciation” frequently do not require international acts. Children
should not be criminally responsible for his or her presence
in a country if she or he travelled with family or was born
there. Notably, the Paris Principles (2007) define children
associated with armed groups as primarily those recruited
or used by an armed force or armed group. See para. 2.1.

had never travelled abroad. Some of these cases
may involve parental abduction, criminal kidnap-
ping, human trafficking, recruitment, use, and
exploitation for the worst forms of child labour.

25. Such children include newborns up to
the age of 18. Both girls and boys, including chil-
dren with disabilities, are impacted by the phe-
nomenon. While mindful of the need for age and
gender-sensitive programmes for such children,
the Handbook reiterates that international hu-
man rights law, including child rights law, af-
fords special protections to all those under 18
years of age. Any accountability measures shall
consider the child’s age at the time of the com-
mission of a crime and the conditions under
which the child may have been living or acting,
including coercive, manipulative, or violent con-
ditions. They should simultaneously support
the child’s rehabilitation and reintegration.”

International Human Rights Law, Interna-
tional Humanitarian Law, and Internation-
al Refugee Law

International human rights law

26. International human rights law is estab-
lished through treaties and customary interna-
tional law. When States become parties to inter-
national human rights treaties, they are obligated
to act in accordance with and uphold all of the
requirements imposed by the treaty. When a State
ratifies a treaty, it can make a reservation, which
excludes or modifies the legal obligations under
certain provisions of the treaty in their application

39 Convention on the Rights of the Child (1989), art. 37;
Committee on the Rights of the Child, general comment No.
24 (2009) on children’s rights in juvenile justice.
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to that State. Further, certain human right treaties
also allow States to temporarily derogate, when
strict conditions are met.” Derogation suspends
the legal effects of specific provisions in the State.
Even under such treaties, some rights, for exam-
ple the right to freedom from torture and the right
to freedom of thought, conscience and religion,
can never be derogated. Finally, some treaties al-
low certain rights, to be restricted, when specific
requirements (a legitimate aim, legality, necessity,
proportionality, and non-discrimination) are met.

27. Another source of human rights law is
customary international law established through
State practice that is undertaken by States in the
belief that such practice is required by law (opinio
juris). Customary law is applicable to all States.

28. The Convention on the Rights of the Child,
a human rights treaty enumerating the rights of
every person under 18 years of age and corre-
sponding state obligations, has been ratified by
all Member States, except one. Many of its pro-
visions are now also part of “customary interna-
tional law” that binds all States, even if they have
not ratified the Convention.

29. Human rights obligations of a State party
to a treaty are binding on all State organs and
agents. All branches of government (executive,
legislative and judicial) and other public or gov-
ernment authorities at national, regional or local

40 Vienna Convention on the Law of Treaties (1969), art. 2(1)
(d).

41 International Covenant on Civil and Political Rights
(1969), art. 4; Convention for the Protection of Human Rights
and Fundamental Freedoms (1950) (European Convention on
Human Rights), art. 15; and American Convention on Human
Rights (1969), art. 27.

levels are obligated to fulfill the requirements.”

30.  The principle of non-refoulement prohib-
its States from removing individuals, regardless
of migration, nationality, asylum or other status,
from their jurisdiction when they would be at risk
of irreparable harm upon return to the country
of origin. This type of harm includes persecu-
tion, torture, inhuman or degrading treatment or
punishment, arbitrary deprivation of life, includ-
ing as a result of a death sentence pronounced
without the fundamental guarantees of fair tri-
al, and other gross violations of human rights,
such as underage recruitment and participa-
tion in hostilities.” To that end, States must es-
tablish mechanisms for the purposes of hearing
and assessing, on an individual basis, any fears
expressed by the child, or their family, regarding
the risks associated with repatriation. The prin-
ciple is well founded under international human
rights treaties and is also considered as cus-
tomary international law binding on all States.*

42 Human Rights Committee, general comment No. 31
(2004) on nature of the general legal obligation imposed on
States parties to the Covenant, para. 4.

43 Joint general comment No. 4 (2017) of the Committee on
the Protection of the Rights of All Migrant Workers and Mem-
bers of Their Families/ No. 23 (2017) of the Committee on the
Rights of the Child on state obligations regarding the human
rights of children in the context of international migration in
countries of origin, transit, destination and return, para. 45;
International Committee of the Red Cross (ICRC), “The updated
Commentary on the First Geneva Convention” (2016), pg. 1218.

44 Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment (1985), art. 3; Inter-
national Covenant on Civil and Political Rights (1966), art. 6.

45 UNHCR, “Advisory Opinion on the Extraterritorial Ap-
plication of Non-Refoulement Obligations under the 1951
Convention relating to the Status of Refugees and its 1967
Protocol” (2007), available at www.unhcr.org/4d9486929.pdf,
paras. 21-22.
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International humanitarian law

31. In addition to international human rights
law, if an armed conflict exists, international
humanitarian law applies. While international
humanitarian law pertains to situations of
armed conflict, international human rights law
is applicable at all times and to all persons.
Therefore, in situations that meet the threshold
definition of non-international or international
armed conflict, international human rights
law and international humanitarian law apply
concurrently and their various protections are
complementary, not mutually exclusive.

32. Common Article 1 to the Geneva Conven-
tions of 12 August 1949 provides that “[t]he High
Contracting Parties undertake to respect and to
ensure respect for the present Convention in all
circumstances”, which has become part of custom-
ary international law and applies to international
humanitarian law in general. Military necessity
cannot be invoked as a justification for acts that
are contrary to international humanitarian law,*
unless the rule in question specifically provides for

exceptions based on military necessity.

33. Critical to some children affected by the
foreign fighter phenomenon is the obligation to
treat all children affected by armed conflict with
special respect and protection under international
humanitarian law.” Other related rules are the hu-

46 ICRC, The updated Commentary on the First Geneva
Convention (2016), para. 190.

47 Protocol Additional to the Geneva Conventions of 12 Au-
gust 1949, and relating to the Protection of Victims of Inter-
national Armed Conflicts (1977) (Additional Protocol | to the
Geneva Conventions), arts. 77, 78; Protocol Additional to the
Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of Non-International Armed Conflicts
(1977)(Additional Protocol Il to the Geneva Conventions), art.
4(3); ICRC, Customary International Humanitarian Law da-
tabase, rule 135 on children, https://ihl-databases.icrc.org/
customary-ihl/eng/docs/vi_rul_rule135.

mane treatment for detained persons, including
detained children, the respect for family life as
much as possible,” and the right of detained per-
sons to correspond with their families.®

International refugee law

34, The 1951 Convention relating to the Sta-
tus of Refugees and its 1967 Protocol, along with
regional refugee instruments,” are the core legal
instruments of the international refugee regime,
complemented by customary international law
and international human rights law. These instru-
ments define the term “refugee” and establish an
international framework for the protection of refu-
gees, setting out the obligations of States towards
refugees on their territory or otherwise under their
jurisdiction, and the basic minimum standards of
treatment for individuals defined as refugees. The
principle of non-refoulement is the cornerstone
of international refugee protection. Enshrined in
article 33 (1) of the 1951 Convention, the principle
provides that a refugee may not be expelled or

48 Geneva Conventions of 12 August 1949, common art.
3; Additional Protocol Il to the Geneva Conventions, art. 5;
ICRC, Customary International Humanitarian Law database,
rule 87 on humane treatment, https://ihl-databases.icrc.org/
customary-ihl/eng/docs/v1_rul_rule87.

49 See,among other things, Geneva Convention (IV) relative
to the Protection of Civilian Persons in Time of War (1949),
art. 27; ICRC, Customary International Humanitarian Law da-
tabase, rule 105 on respect for family life, https://ihl-data-
bases.icrc.org/customary-ihl/eng/docs/v1_rul_rule105.

50 See, among other things, Geneva Convention (IV) rela-
tive to the Protection of Civilian Persons in Time of War
(1949), arts. 106 and 107; Additional Protocol Il to the Geneva
Conventions (1977), art. 5 (2) (b); Convention on the Rights
of the Child (1989), art. 37 (c); ICRC, Customary International
Humanitarian Law database, rule 125 on correspondence of
persons deprived of their liberty, https://ihl-databases.icrc.
org/customary-ihl/eng/docs/v1_rul_rule125.

51 African Union Convention Governing the Specific Aspects
of Refugee Problems in Africa (1969); Cartagena Declaration
on Refugees (1984).

52 Convention relating to the Status of Refugees (1951), art. 1A.
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otherwise forcibly returned to a country where his
or her life or freedom would be threatened based
on race, religion, nationality, membership in a par-
ticular social group or political opinion.

35. The 1951 Convention provides for the exclu-
sion from refugee status of persons with regard to
whom there are serious reasons for believing they
have committed certain serious crimes or heinous
acts.” International refugee law also permits excep-
tions to the principle of non-refoulement when an
individual has been determined to pose a danger
to the security of the country or to its community
in certain specific circumstances.>* However, given
the potentially serious consequences of denying
refugee status or protection from refoulement to a
person who otherwise may face harm upon return
to his or her country of origin, these provisions
should be interpreted in a restrictive manner.= In
view of the particular circumstances and vulner-
abilities of children, the application of these provi-
sions to children always need to be exercised with
great caution. A thorough and individualized anal-
ysis of all circumstances in each case should be
undertaken, considering the rules and principles
that address the special status, rights and protec-
tion afforded to children under international and
national law. In particular, these principles related
to the best interests of the child, the mental capac-
ity of children and their ability to understand and

53 Ibid., art. 1F.
54 1bid., art. 33(2).

55 UNHCR, Guidelines on International Protection: Appli-
cation of the Exclusion Clauses: Article 1F of the 1951
Convention relating to the Status of Refugees (2003), avail-
able at www.refworld.org/docid/3f5857684.html, para. 2;
UNHCR, Background Note on the Application of the Exclu-
sion Clauses: Article 1F of the 1951 Convention relating to
the Status of Refugees (2003), available at www.refworld.
org/docid/3f5857d24.html, para. 4 UNHCR, Guidance Note
on Extradition and International Refugee Protection (2008),
available at www.refworld.org/docid/481ec7d92.html, paras.
13-16.

consent to acts that they are requested or ordered
to undertake need to be considered.>

36. The 2006 Global Counter-Terrorism Strat-

56 UNHCR, Guidelines on International Protection No. 8:
Child Asylum Claims under Articles 1(A)2 and 1(F) of the 1951
Convention and/or 1967 Protocol relating to the Status of Ref-
ugees (2009), available at www.refworld.org/docid/4b2f4f6d2.
html.
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SECTION 1: Key Principles to Protect the Rights of the Child
While Addressing a State’s Security Concerns

egy adopted by the General Assembly in 2006 rec-
ognizes that effective counter-terrorism measures
and protection of human rights are not conflicting
goals, but rather are complementary and mutually
reinforcing. For example, a national criminal justice
system based on respect for human rights and the
rule of law is considered one of the best means for
effectively countering terrorism.” At the same time,
conditions under which human rights are violated
are recognized as being conductive to violent ex-
tremism.> As the Secretary-General Antonio Guterres
has also stressed, “Without a firm basis in human
rights, counter-terrorism policies can be misused
and abused. They can actually make us less safe, by
undermining good governance and the rule of law....
[Tlerrorism is fundamentally the denial and destruc-
tion of human rights, and the fight against terrorism
will never succeed by perpetuating the same denial
and destruction.

37. In light of the above, the present section
seeks to identify overarching international human
rights and humanitarian law requirements that ap-
ply when States are developing and implementing
measures relevant to children affected by the for-
eign fighter phenomenon. The section identifies how
States must comply with the relevant international
legal principles, including those affirmed under Se-
curity Council resolutions on children and armed

57 General Assembly resolution 72/284 (2017), preamble.

58 General Assembly resolution 70/674 (2015), Plan of Action
to Prevent Violent Extremism (United Nations Plan of Action to
Prevent Violent Extremism).

59 Secretary-General's speech at SOAS, University of London,
on “Counter-terrorismand human rights: winningthe fight while
upholding our values”, 16 November 2017, available at www.
un.org/sg/en/content/sg/statement/2017-11-16/secretary-
general's-speech-soas-university-london-“counter-terrorism.

conflict.® These principles are discussed in the
context of the relevant Security Council resolu-
tions on counter-terrorism, which repeatedly
highlight that all counter-terrorism measures
should be in compliance with international law,
particularly human rights and humanitarian law.

1.1 Rights of Children Under International
Law and Corresponding State Obligations

38. As stated above, the Convention on the
Rights of the Child has been ratified by nearly all
Member States. Many of its provisions are now also
part of customary international law that binds all
States, even if they have not ratified the Convention.
All States parties to the Convention have an
obligation to apply the rights and provisions un-
der it to each child within their jurisdiction. All
rights under the Convention always apply to all
children, including during periods of armed conflicts
and are non-derogable. States parties should make
every effort to ensure that the rights and provisions
under the Convention are implemented at all times,
including during times of armed conflict.

1.1.1 States’ Obligations Towards a Child in Its
Territory and Towards a Child Outside of Its
Territory

39. The Convention on the Rights of the Child
provides that States parties must ensure, without
discrimination, the rights of all children within

60 There are 12 progressively stronger resolutions on chil-
dren and armed that form the basis of child protection in
conflict settings, including extremist contexts. The Security
Council adopted the resolution 2427 in July 2018, the latest
in that regard.
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their jurisdiction.© Each State’s party to the pres-
ent Covenant undertakes to respect and ensure
all individuals within its territory and subject to
its jurisdiction the rights recognized in the pres-
ent Covenant without distinction of any kind.
“Subject to their jurisdiction” has been interpret-
ed to mean within the State’s power or effective
control, even if that individual is not in the State’s
territory.®

40. States have the duty to respect, protect
and fulfillthe rights of all children who are present
“in their territory or subject to their jurisdiction”.s
The obligations apply within the borders of the
State, including with respect to those children who
come under its jurisdiction while attempting to
enter its territory. States are obligated to respect
and ensure their rights regardless of whether the
child is a citizen of that State and irrespective
of their nationality, immigration status or state-
lessness. States have a responsibility to ensure
each child’s protection from violence, especially
in relation to those in situations of vulnerability,
including children in armed conflict and state-

61 Conventiononthe Rights ofthe Child (1989),art.2(1); Inter-
national Covenant on Civil and Political Rights (1966), art. 2(1).

62 Human Rights Committee, general comment No. 31
(2004), para 10; Human Rights Committee, general comment
No. 36 (2018) on article 6 (right to life), para. 22.

63 Joint general comment No. 4 (2017) of the Committee on
the Protection of the Rights of All Migrant Workers and Mem-
bers of Their Families No. 23 (2017) of the Committee on the
Rights of the Child, para 39; see also Convention on Jurisdic-
tion, Applicable Law, Recognition, Enforcement and Co-oper-
ation in Respect of Parental Responsibility and Measures for
the Protection of Children (1996) (Hague Convention), art. 6.

64 Committee on the Rights of the Child, general comment
No. 6 (2005) on treatment of unaccompanied and separated
children outside their country of origin, para. 12; Joint gen-
eral comment No. 3 (2017) of the Committee on the Protection
of the Rights of All Migrant Workers and Members of Their
Families No. 22 (2017) of the Committee on the Rights of the
Child on general principles in the context of international mi-
gration, para. 11.

less children,” regardless of the child’'s status
under the law, including if the child is known or
suspected of association with designated terror-
ist groups. Furthermore, these obligations cannot
be arbitrarily and unilaterally curtailed either by
excluding zones or areas from the territory of a
State or by defining particular zones or areas as
not part of or only partly under the jurisdiction of
the State.®

41. States may also have obligations towards
children of its nationals outside of their territo-
ries in certain situations. Under the International
Covenant on Civil and Political Rights, States
parties are to respect and ensure the right to life of
those who are both located outside of its territory
and whose right to life is impacted by the State’s
activities in a direct and reasonably foreseeable
manner.” Further, the Covenant entitles every child
“to such measures of protection as are required
by his status as a minor on the part of his family,
society and the State”. This article requires
adoption of special measures designed to protect
the life of every child.» To fulfill these obligations,
the State of a child’s nationality arguably would
have to extend protective measures even if the
child is outside of its territory or jurisdiction. Simi-

65 Joint general comment No. &4 (2017) of the Committee on
the Protection of the Rights of All Migrant Workers and Mem-
bers of Their Families No. 23 (2017) of the Committee on the
Rights of the Child, para 39.

66 That includes international waters or other transit zones
where States put in place migration control mechanisms
(Committee on the Rights of the Child, general comment No.
6 (2005), para. 23), as well as on board ships or aircrafts reg-
istered in the State (Committee against Torture, general com-
ment No. 4 (2017) on the implementation of article 3 of the
Convention in the context of article 22, para. 10).

67 Human Rights Committee, general comment No. 36
(2018), para. 63

68 International Covenant on Civil and Political Rights
(1966), art. 24(1).

69 Human Rights Committee, general comment No. 36
(2018), para. 60.
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larly, States parties to the Optional Protocol to the
Convention of the Rights of the Child on childrenin
armed conflict must provide assistance to children
who were recruited by designated terrorist groups
in their jurisdiction. This can include ensuring
support for their physical and psychological re-
covery, social reintegration and safeguarding their
right to develop in an environment free from vio-
lence.”

42, The International Covenant on Civil and
Political Rights provides the right to enter
one’s own country.”” Further, under the Con-
vention on the Rights of the Child and the
International Convention on the Protection of
the Rights of All Migrant Workers and Members of
Their Families, States parties are to develop and
implement  effective  consular  protection
policies. Such policies include specific
measures directed to protecting children’s rights,
encompassing promotion of protocols on consular
protection services.” Correspondingly, host States
also have obligations under the Vienna Conven-
tion on Consular Relations to ensure individu-
als’ rights to communicate with and be visited by
consular officers of their country of nationality.”
This has significant implications for those children
affected by the foreign fighter phenomenon who
remain outside of their home countries or their
countries of residence and who have not been
afforded adequate protection in their host state.

70 Optional Protocol to the Convention on the Rights of the
Child on the involvement of children in armed conflict (2000),
art. 6(3).

71 International Covenant on Civil and Political Rights
(1966), art. 12 (4).

72 Joint general comment No. & (2017) of the Committee on
the Protection of the Rights of All Migrant Workers and Mem-
bers of Their Families No. 23 (2017) of the Committee on the
Rights of the Child, para. 19.

73 Vienna Convention on Consular Service (1963), art. 36.

43, When a child is in the territory of a State,
it is the responsibility of that State to ensure
that the children’s best interests are respected.
At the same time, when concerned States are
parties to the Hague Convention on Jurisdiction,
Applicable Law, Recognition, Enforcement and
Co-operation in Respect of Parental Responsibil-
ity and Measures for the Protection of Children,
if the authority of a State party having jurisdic-
tion considers that the authority of another State
party would be better placed to assess the best
interests of the child, it may request that another
authority assumes jurisdiction. The State assum-
ing jurisdiction must be one in which the child is a
national or has a substantial connection, or where
the child’s property is located.” Additionally, if a
child has been wrongfully removed or detained
in a State, the State in which the child was previ-
ously a habitual resident should retain jurisdic-
tion over the child. The State from which the child
has been removed may exercise jurisdiction only
to the extent it is necessary to protect the child.”
Those provisions may be applicable to children
affected by the foreign fighter phenomenon, de-
pending on whether or not the concerned States
are parties to the Convention.

74 The Hague Convention (1996), art. 8.

75 lbid., art. 7.
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1.1.2 States’ Obligations in Time of Armed
Conflict

L, International human rights law, including
the Convention on the Rights of the Child, should
be respected, even in times of armed conflict. An
armed conflict exists whenever there is resort to
armed force between States (international armed
conflict) or when there is protracted armed violence
between government authorities and organized
armed groups or between such groups within a State
(non-international armed conflict).

45, Different sets of rules apply to interna-
tional armed conflict and non-international armed
conflict. The core international humanitarian
treaties that are applicable to international
armed conflict are the four Geneva Conventions
of 1949 and Additional Protocol I of 1977. As far as
children are concerned, Protocol | sets out a general
rule that “[c]hildren shall be the object of special
respect and shall be protected against any form
of indecent assault” and that “[t]he Parties to the
conflict shall provide them with the care and aid they
require, whether because of their age or for any
other reason”’¢ As far as non-international armed
conflict is concerned, common article 3 to the
Geneva Conventions and Additional Protocol Il of
1977 are the core applicable rules. In relation to
children, Protocol Il provides that “[c]hildren shall
be provided with the care and aid they require”
and then sets out specific measures to be taken,
including the obligation to take all appropriate
steps to facilitate the reunion of families temporarily
separated.”

46. Moreover, customary rules of interna-

76 Additional Protocol | to the Geneva Conventions (1977),
art. 77 (1).

77 Additional Protocol Il to the Geneva Conventions (1977),
art. 4 (3).

tional humanitarian law apply in situations of
armed conflict. Many of these customary rules
apply to both international and non-international
armed conflict and therefore apply to any armed
conflict regardless of its type. Parties to an armed
conflict,includingnon-statearmed groupsdeemed
“terrorist organizations”, are required to apply
these rules.” Recruitment of children under the
age of 15 years is prohibited by international
humanitarian law and the recruitment of children
under the age of 18 years is prohibited under the
Optional Protocol to the Convention on the Rights
of the Child on the involvement of children in
armed conflict. An important feature of the
Optional Protocol is the raising of age from 15 to
18 years regarding recruitment of children or their
involvement in conflict. Conscripting or enlisting
children under the age of 15 years or using them
to participate actively in hostilities is a war crime
in international and non-international armed
conflict under the Rome Statute of the
International Criminal Court.”

47. The protections wunder international
humanitarian law also apply to chil-
dren who may find themselves un-

der the jurisdiction within the power of a
party to the conflict, including when they have
been apprehended or detained.® International
humanitarian law principles on direct participa-
tion in hostilities also provide helpful guidance
on the application of international humanitarian
law and principles concerning actual affiliation
with armed forces or armed groups.

78 ICRC, “The updated Commentary on the First Geneva
Convention” (2016), para. 458.

79 Rome Statute for the International Criminal Court (1998),
art. 8

80 Geneva Conventions of 12 August 1949, common art. 3(1).
Further detail on detention in non-international armed con-
flict available at ICRC, “The updated Commentary on the First
Geneva Convention” (2016), paras, 717-728.
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1.2 General Principles under the
Convention on the Rights of the Child

48. To paraphrase UNICEF, all children have
one thing in common—their rights.® The Conven-
tion on the Rights of the Child has been ratified by
nearly all Member States, and many of its provisions
have also attained the status of customary law. Its
Optional Protocol on the Involvement of Children in
Armed Conflict has been ratified by 168 States as of
March 2019. The Optional Protocol serves as a stan-
dard by which international actors measure the pro-
tection of children in conflict zones, including
contexts involving designated terrorist groups.

49, The Convention on the Rights of the Child
obligates States parties to protect the rights of ev-
ery individual under 18 years within their jurisdic-
tion. Children are entitled to special protection as
they are often dependent on others, not afford-
ed an opportunity to express their views and are
unable to participate in decisions about them-
selves or make a strong case advocating for their
own interests.> They face vulnerabilities and are
not necessarily fully capable of appreciating the
implications of their decisions, actions or the danger
they may face. As a result, regardless of their circum-
stances, States must treat all children affected by the
foreign fighter phenomenon primarily as victims en-
titled to special protection. Consequently, measures
concerning such children should aim for their reha-
bilitation and reintegration, although investigation
and prosecution in line with international juvenile
justice standards of a child above the minimum age of

81 UNICEF, “What is the Convention on the Rights of the
Child?”, available at www.unicef.org/crc/index_73547.html

82 Committee on the Rights of the Child, general comment
No. 14 (2013) on the right of the child to have his or her best
interests taken as a primary consideration (art. 3, para. 1,
para.37).

83 Committee on the Rights of the Child, general comment
No. 6 (2005), para. 55.

criminal responsibility are not precluded where there
is a credible evidence of commission of a crime.

In the 2018 Addendum to the 2015 Guid-
ing Principles on Foreign Terrorist Fighters
(5/2018/1177), the Security Council Counter-
Terrorism Committee repeatedly stresses

the need to ensure the full protection and
promotion of the rights of the child and to
take into account the rights of the child as a
primary consideration.

50. Under the Convention, there are four general
guiding principles: (a) the non-discriminatory treat-
ment of children (art. 2), (b) the best interests of the
child as a primary consideration (art. 3), (c) the child’s
inherent right to life, survival and development (art.
6), and (d) respect for the views of the child (art. 12).
These principles are critical when developing and
implementing national laws, policies and programmes
concerning children affected by the foreign fighter
phenomenon, particularly in light of state obligations
to protect and support rehabilitation and reintegra-
tion of children affected by armed conflicts under the
Convention as well as Security Council resolution 2396.

1.2.1 The Right to be Free from Discrimination

51. Children have a right to be free from
discrimination. This is a key principle that must
be recognized and respected as the basis for all
actions by States parties. States must respect
and ensure the rights of each child within their
jurisdiction without discrimination of any kind,
including discrimination based on nationality,

84 Addendum to the 2015 Madrid Guiding Principles (2018),
principles 37, 38, 42, 43 and 47.

85 Convention on the Rights of the Child (1989), arts. 38, 39,
40; Security Council resolution 2396 (2017), paras. 30, 31.
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immigration status or statelessness.:* This means
that States cannot apply laws in a discrimina-
tory way or treat any child differently based on
his or her nationality, legal or other status, or
alleged affiliation to foreign nationals who are
suspected of being or who are fighting with armed
groups on their territory. The principle equally
applies to those children suspected of being
foreign fighters.” The principle of treatment
without any adverse distinction founded on race,
colour, religion or faith, sex, birth, wealth or any
similar criteria is also contained in international
humanitarian law and applies to persons
who are being detained.®

Discrimination based on parents’ status

52. Significantly, the principle of non-
discrimination means that States must
protect children from discrimination and punish-
ment based on the “status, activities, expressed
opinions, or beliefs” of their “parents, le-
gal guardians, or family members.”® This has
significant implications for children affected by
the foreign fighter phenomenon. Children cannot
be discriminated against, by law or by practice,
even when their parents or primary caregivers are
suspected or convicted of being foreign fighters.
Such discrimination would constitute collective
punishment. Children must not be discriminated

86 Committee on the Rights of the Child, general comment
No. 6 (2005), para. 12.

87 Ibid.; Joint general comment No. 3 (2017) of the Commit-
tee on the Protection of the Rights of All Migrant Workers and
Members of Their Families No. 22 (2017) of the Committee on
the Rights of the Child, para. 21.

88 Geneva Conventions of 12 August 1949, common art. 3(1).

89 Convention on the Rights of the Child (1989), art. 2(2);
see also, Human Rights Committee, M.M.M. et al. v. Austra-
lia, communication No. 2136/2012 (2013), para. 10.4 (The Hu-
man Rights Committee found the detention of a minor child
whose parent was deemed a security risk to be “arbitrary and
contrary to article 9, paragraph 1 of the Covenant”).

against or punished because of their parents’ or
family members’ alleged or proven involvement
in armed groups, including designated terror-
ist groups. That also means that children born
to foreign fighters should not have that status
reflected in any way on their birth certificates.

Discrimination against children used by des-
ignated terrorist groups

53. Children recruited and used in hostilities
by designated terrorist groups have a right to
equal access to services that can assist in their
reintegration. Reintegration measures should
avoid stigmatization and be free from negative
distinctions between children who were
recruited and used by designated terrorist groups
and those who were not.” While individualized
assessments are needed to ascertain each child’s
rehabilitation and reintegration needs, all children
who have been involved in conflict are vulnerable
and should be treated primarily as victims and
survivors of human rights violations.” At the
same time, when properly understood, the non-
discrimination principle does not prevent, and
in fact calls for, differentiation based on differ-
ent protection needs. Such different protection
needs may derive from age, gender, disability and
other factors, as well as the nature of linkage with
designated terrorist groups and the specific
experiences of individual children and/or groups
of children.»

90 The Paris Principles (2007), principle 3.3.

91 Security Council resolution 2396 (2017); Security Council
resolution 2427 (2018).

92 Committee on the Rights of the Child, general comment
No. 6 (2005), para. 18.
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1.2.2 The Best Interests of the Child as a
Primary Consideration

54. Article 3(1) of the Convention on the
Rights of the Child provides the child’s right
to have his or her best interests assessed and
taken into account as a primary consideration
in all actions or decisions that concern him or
her, both in the public and private spheres.” The
expression “primary consideration” means that
the child’s best interests may not be considered
on the same level as all other considerations.
This strong position is justified by the special
situation of the child: dependency, maturity,
legal status and, often, lack of his or her own voice.
Children have fewer opportunities than adults to
advocate for their own interests, and those in-
volved in decisions affecting themselves must be
aware of their interests. If the interests of children
are not highlighted, they tend to be overlooked.*

55. The primary consideration of the child’s
best interests must be applied with respect to all
actions concerning children, including by courts
of law, administrative authorities and legislative
bodies.”” The principle applies not only when a
decision is being made concerning an individual
child, but also when it concerns a group of iden-
tified or unidentified children.”s Consequently,
the principle applies when policy decisions are
made regarding a particular group of children
affected by the foreign fighter phenomenon. Italso
applies when any decisions are made concern-
ing individual children. Indeed, the Security
Council has also stressed that the best interests

93 Committee on the Rights of the Child, general comment
No. 14 (2013), para. 1.

94 |bid., para. 37.
95 Convention on the Rights of the Child (1989), art. 3(1).

96 Committee on the Rights of the Child, general comment
No. 14 (2013), para. 6.

of the child, along with the specific needs and
vulnerabilities of girls and boys, should be duly
considered in planning and undertaking actions
concerning children in situations of armed con-
flict.

56. The child's best interests are a three-
fold concept as follows: (1) a substantive right
for the child to have his or her best interests
taken into account as a primary consideration,
(2) an interpretative legal principle to require
interpretation of legal measures in such a way that
most effectively serves the child’s best interests,
and (3) a rule of procedure to require thorough
review of the possible impact (positive or negative)
of a decision on the child or children concerned.*

57. The principle of the best interests of the
child guides all actions concerning children by
both public and private actors and in legislative,
judicial and administrative decisions.”” Those
standards cannot be lowered even if there are
allegations of crimes against or administrative
decisions affecting the child. The principle of
the best interests of the child also applies to all
situations in which a child is deprived of liberty.

97 Security Council resolution 2427 (2018), para. 10; Security
Council resolution 2225(2015), preamble.

98 Committee on the Rights of the Child, general comment
No. 14 (2013), para. 6.

99 Convention on the Rights of the Child (1989), art. 3(1);
Joint general comment No. 3 (2017) of the Committee on the
Protection of the Rights of All Migrant Workers and Members
of Their Families No. 22 (2017) of the Committee on the Rights
of the Child, para 30.

100 Convention on the Rights of the Child (1989) art. 40(2)

(b)(iii); Committee on the Rights of the Child, general com-

ment No. 14 (2013), para. 21—“21. The term “children” refers

to all persons under the age of 18 within the jurisdiction of

a State party, without discrimination of any kind, in line with

articles 1 and 2 of the Convention” (emphasis added).
Security Council resolution 2427 (2018), para 20.
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The best interests as a primary consideration
and States’ security considerations

58. Children affected by the foreign fighter
phenomenon should be viewed primarily as vic-
tims, especially when they were recruited and
used by armed groups, including designated ter-
rorist groups. (See section 1.3.1 on treatment of
children primarily as victims.) Particularly in rela-
tion to children deprived of liberty due to associ-
ation with armed groups, the Security Council has
urged Member States to comply with applicable
obligations under the Convention on the Rights of
the Child.

59. The Convention on the Rights of the
Child provides that the child’s best interests
should be a “primary consideration”.” That
means that the child’s best interests should take
precedence and should not be treated just as
one of several considerations. In reality, there
may be situations in which there are conflicts
between the best interests of a child and the
interests or rights of others, such as those of their
parents, other children and the public. In such
a case, potential conflicts must be resolved on
a case-by-case basis, carefully balancing the
interests of all parties and finding a suitable
compromise. However, the most weight should
be given to that which best serves the child.»

60. The Security Council Counter-Terrorism
Committee has also recognized that, in cases
involving children, the best interests of the child
should be treated as a primary consideration
and that special safeguards and legal protec-

101 Security Council resolution 2427 (2018), para 20.

102 1Ibid.
103 Convention on the Rights of the Child (1989), art. 3(1).

104 Committee on the Rights of the Child, general comment
No. 14 (2013), para. 39.

tions should be put in place to ensure that all
appropriate actions are taken in cases involving
children, in full compliance with their obligations
under international law.™

61. A State may consider or determine that a
child affected by the foreign fighter phenomenon
is a security threat because of his or her past
experiences with a  designated terror-
ist group; however, the best interests of the
child principle requires States to fashion so-
lutions to serve the child’s best interests on
a case-by-case basis and pursuant to due
process, even when the child’s interests may con-
flict with the State’s perceived security interests."
In this regard, the Security Council has noted that
States should ensure that the competent authori-
ties assess each child individually and without
prejudice and take his or her rights and needs into
account, while also considering the circumstances
relating to the case and proceeding with any
further criminal or security-related actions.™

62. In short, States should place the child
at the center of considerations and help ensure
their rights even when the child is considered
a potential security risk. They should also aim
to assist the child in achieving his or her fullest
potential and prepare the child for a responsible
life in society.” In the long term, this is also likely
to align with States’ security interests by prevent-
ing the child’s further involvement in violence in
the future. As the United Nations Plan of Action
to Prevent Violent Extremism recognizes, the lack

105 S/2018/77, para. 42.

106 Joint general comment No. 3 (2017) of the Committee
on the Protection of the Rights of All Migrant Workers and
Members of Their Families No. 22 (2017) of the Committee on
the Rights of the Child, para 33.

107 S/2018/1177, principle 42.

108 Convention on the Rights of the Child (1989), art. 29.
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of adequate State efforts towards the realization
of rights, exacerbated by discrimination, could
provide opportunities for exploitation by vio-
lent extremists. Consequently, ensuring human
rights—compliant reintegration strategies and
programmes for children affected by the foreign
fighter phenomenon would contribute to public
security.

Parents in conflict with the law

63. States are to give special considerations
to children who have been affected by their par-
ents’ conflict with the law.™ Such considerations
apply to children whose parents are accused or
convicted of being foreign fighters. States are to
ensure that these children are treated as victims
and do not have their rights infringed upon be-
cause of their parents’ status as criminals or oth-
erwise.” Detaining children or otherwise penal-
izing children based on allegations against their
parents is discriminatory and is specifically for-
bidden under the Convention on the Rights of the
Child.™ The actions or choices of parents should
not be attributed to their children.

64. At the same time, preserving family unity
is an important component of the best interests
of the child assessment. Given the gravity of the
impact on the child of separation from his or her
parents or other family members, the best inter-
ests assessment should consider that separation
should not take place if less intrusive measures
could protect the child (see chapter 3 on

109 United Nations Plan of Action to Prevent Violent Ex-
tremism (2015), para. 29.

110 Committee on the Rights of the Child, general comment
No. 14 (2013), para. 28

111 Ibid.

112 Convention on the Rights of the Child (1989), art. 2(2).

preserving family unity).™

Unaccompanied or separated children

65. When a child is unaccompanied or separat-
ed from her or his guardians, States should provide
additional safeguards in determining the child’s best
interests. Unaccompanied and separated children
are extremely vulnerable to violence, exploitation,
abuse and other violations of their rights. States
should appoint a competent legal guardian for
unaccompanied children to ensure respect for
their best interests. When administrative or judicial
proceedings are involved, unaccompanied or
separated children should be provided with a legal
representative in addition to a guardian (see chapter
3 on preserving family unity).™

The best interests of the child assessment and
determination

66. People who make decisions concerning
children on a daily basis, such as parents, guardians,
and teachers, mustalso respect and reflect the child’s
best interests. Parents or legal guardians and where
applicable, the members of the extended family or
community as provided for by local custom, have
primary responsibility for the care and development
of children, and children’s best interests should be
their primary concern.™ Authorities are responsible
for supporting parents or legal guardians to under-
take that responsibility.

67. When authorities are making a decision
relating to an individual child, they must es-
tablish formal processes, with strict procedural

113 Committee on the Rights of the Child, general comment
No. 14 (2013), paras 60-61.

114 Committee on the Rights of the Child, general comment
No. 6 (2005), paras 20-21.

115 Convention on the Rights of the Child (1989), art. 5.
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safeguards to assess and determine the child’s
best interests.” Best-interests assessments
are generally required for individual children in
situations in which they may be at risk of
violence, abuse or exploitation and/or when
they are separated from their parents or legal
guardians. A child's best interests should be
assessed and determined in a manner that en-
sures their holistic development and free exercise
of their rights, including the rights to family life,
freedom from violence and a nationality, among
others, and to promote their human dignity.”” As-
sessing the child’s best interests should be done
considering the specific circumstances of each
child, including the social and cultural context.
Various factors should be considered, includ-
ing the child’s age, sex, level of maturity, famil-
ial situation and whether the child belongs to a
minority group."

68. Qualified persons, usually a social
service professional and/or judicial official
specialized in child rights and develop-

ment, should conduct such an assessment. A
multidisciplinary assessment and determi-
nation is also important, including mean-
ingful participation by child protection and
welfare authorities.” In addition, actors
independent of any authorities who have vested
interest should undertake the assessment. For ex-
ample,securityorintelligenceofficersshouldnotbe
involved in the best-interests assessments
and determinations of children suspected of

116 Ibid., art. 3.

117 Committee on the Rights of the Child, general comment
No. 14 (2013), para. 5.

118 Joint general comment No. 3 (2017) of the Committee
on the Protection of the Rights of All Migrant Workers and
Members of Their Families No. 22 (2017) of the Committee on
the Rights of the Child, para. 31.

119 Ibid., para. 32(c).

involvement with armed groups or designated
terrorist groups.

UNHCR Guidelines on Assessing and
Determining the Best Interests of the
Child: 2018 Provisional Release (2018)

This publication updates UNHCR’s Guidelines
on Assessing and Determining the Best Inter-
ests of the Child. The Guidelines combine a
conceptual framework of the best interests
of the child with operational guidance to pro-
vide one consolidated, practical framework of
reference for practitioners. Available at www.
refworld.org/pdfid /5c18d7254.pdf.

Example from Council of Europe. The
best interests of the child—A dialogue
between theory and practice (2016)

The publication is based on a conference or-
ganized by the Government of Belgium and
the Council of Europe in 2014 as a venue for
actors involved in decisions that have an im-
pact on children’s lives to share knowledge and
enhance the understanding of the concept of
the best interests of the child. The publication,
consisting of contributions from 21 experts,
covers four areas (a) general reflections of the
concept, (b) assessing, determining and moni-
toring the best interests, (c) using the concept
in different environments and (d) understand-
ing the concept in family affairs. Available at
https://rm.coe.int/1680657e56.
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1.2.3 Inherent Right to Life, Survival and
Development

69. Another  critical  principle under the
Convention on the Rights of the Child is a child’s
inherent right to life and to maximum survival and
development.» The term “development” should be
interpreted in its broadest sense, encompass-
ing the child’s physical, mental, spiritual, moral,
psychological and social development.” States
should adopt special measures designed to
protect the life of every boy and girl, in addition
to the general measures required for protecting
the lives of all individuals under its jurisdiction.
Ensuring survival and full development in a peace-
ful environment of children affected by the for-
eign fighter phenomenon and is also likely to be
critical in preventing them from becoming threats
in the future.

70. Ensuring a child’s development is closely
linked with ensuring freedom from all types of
violence, including armed conflict, psychological
mistreatment, neglect and sexual violence. States
areto provide legislative and regulatory frameworks
and protocols aimed at contributing positively to
the child’s rehabilitation and reintegration when
she or he has been subjected to violence.” This
is especially relevant for children who have been
recruited and used by designated terrorist groups.

120 Convention on the Rights of the Child (1989), art. 6.

121 Committee on the Rights of the Child, general comment
No. 5 (2003) on general measures of implementation of the
Convention on the Rights of the Child, para.2.

122 International Covenant on Civil and Political Rights
(1966), arts. 6 and 24; Human Rights Committee, general com-
ment No. 36 (2018), para.23.

123 Convention on the Rights of the Child (1989), art. 39,
Committee on the Rights of the Child, general comment No.
13 on the right of the child to freedom from all forms of vio-
lence (2011).

71. Ensuring a child’s right to survival and
development is particularly important in
situations in which children are released from
an armed group outside their State of nation-
ality.> They are particularly vulnerable to further
violations of their rights, including possible
re-recruitment and use in hostilities, trafficking
and other forms of exploitation.> The child’s
country of nationality and the host country both
have obligations to ensure the child’s exit from
the group and appropriate assistance.” A punitive
approach without consideration of the child’s
rights can result in lasting consequences for
their development and negatively impact their
opportunities for social integration (see
chapter 5 on rehabilitation and reintegration). A
State should not circumvent its responsibility to
provide such assistance by arbitrarily denying or
delaying the recognition of the child’'s nationality
(see chapter 2 on ensuring the right to nationality).

72. As discussed in the introduction, the State
of a child’s nationality is encouraged to extend
protective measures to a child in a vulnerable
situation outside of its territory when the State’s
decision impacts the child’s life in a foreseeable
manner. Such States are encouraged to repatriate
their nationals and fulfill their rights upon return.
On the other hand, a critical obligation of the host
State is to refrain from returning a child to any
country when there is a risk of irreparable harm.”
Such harm may encompass torture and ill-treat-
ment in the process of prosecution for alleged

124 The Paris Principles (2007), para. 7.22.
125 A/73/278, paras. 10-11.

126 Optional Protocol to the Convention on the Rights of
the Child on the involvement of children in armed conflict
(2000), arts. 6 and 7.

127 Joint general comment No. 3 (2017) of the Committee
on the Protection of the Rights of All Migrant Workers and
Members of Their Families No. 22 (2017) of the Committee on
the Rights of the Child, para 45.
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association with designated terrorist groups. It may
also include violence, recruitment or exploitation
by terrorist organizations.”> When there is such a
risk, there should be an individual assessment of
determination on whether a child’s return
would serve their best interests (see chapter 4 on
repatriation).”

1.2.4 Respect for the Child’s Views

73. Taking the views of the child into
consideration in decisions affecting them, includ-
ing for their rehabilitation and reintegration, is
likely to render such decisions more acceptable
to the child and thus more effective. Allowing
every child the right to express his or her views,
commensurate with age and capacity, and
having them taken into account by
decision-makers is another principle under the
Convention.™ In accordance with their age and
maturity, children should be provided with the
opportunity to express their views in any judicial
or administrative proceeding affecting them.™
When assessing a child’s best interests, the
child must also be given an opportunity to freely
express his or her views and due weight must
be given to such views.® Young children should
be included in decision-making processes in a
manner consistent with their evolving capacities.

128 Committee on the Rights of the Child, general comment
No. 6 (2005), paras.26-28.

129 Ibid.

130 Committee on the Rights of the Child, general comment
No. 12 (2009) on the right of the child to be heard, para. 2.

131 ConventionontheRightsofthe Child(1989),art.12;Gener-
al Assembly resolution 40/33 (1985), Standard Minimum Rules
for the Administration of Juvenile Justice (the Beijing Rules).

132 CommitteeontheRightsoftheChild,generalcommentNo.
14(2013), para. 43.See also the Paris Principles (2007), para. 3.14.

74. States should be particularly attentive to
the views of children affected by armed conflict
and terrorism, including by the foreign fighter
phenomenon, as they may have been subjected
to situations of violence. Such situations may
have led to fewer opportunities for their voices
to be heard or for them to develop capacities to
articulate their voices.” Children outside of
their country of origin or children without docu-
ments to prove their nationality face vulner-
abilities that further limit their opportunities
or abilities to have their voices heard.® It is
critical that during all stages of assessment,
including the securing of their release and
reintegration, such children be given the
opportunity to actively participate.” The Secu-
rity Council has also called upon Member States,
United Nations entities and other parties to en-
sure that the views of children are considered in
programming activities throughout the conflict
cycle.= Concretely, this means using age and gen-
der-sensitive interview techniques to assess chil-
dren’s views and then ensuring that those views
are given due weight in decisions affecting them.
It also means ensuring that children are provided
with age-appropriate information on alternatives
and their consequences to ensure their views are
informed and freely given.

133 Committee on the Rights of the Child, general com-
ment No. 12 (2009), para. 118.

134 Ibid., para. 123.

135 The Paris Principles (2007), 3.14.

136 Security Council resolution 2427 (2018), para. 23.
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Example from Belgium—The right to
express and be heard

The Belgian Constitution art. 22bis provides
that “Each child has the right to express his
or her views in all matters affecting him or
her, the views of the child being given due
weight in accordance with his or her age
and maturity.” In addition, in relation to civil
matters, the judicial code provides that any
child over 12 years of age has not only the
right to be heard, but also to refuse to be
heard, in the procedures relating to parental
authority. In other words, there is a require-
ment to summon the child, but the child
does not have to appear nor to express him-
self or herself. If the child is under 12 years
of age, the judge may hear the child upon his
or her request, or that of his or her parents,
the public prosecutor’s office or on his or
her own initiative. The judge may refuse, by
a reasoned decision, to grant that request,
unless it comes from the child him or her-
self or from the public prosecutor’s office.

1.3 Child Rights-based Approach to States’
Security Concerns

75. Inimplementing a human and child rights—
based approach, the four principles summarized
above under the Convention on the Rights of the
Child and other international instruments provide
the key framework. In addition, the following con-
siderations should guide the treatment of chil-
dren affected by the foreign fighter phenomenon,
including in situations in which such children are
considered security risks.

1.3.1. Treatment of Children Primarily as
Victims

76. International law requires that States
adopt a human and child rights-based
approach that views those children first and
foremost as victims, while considering security
concerns. In fact, protecting and fulfilling the
rights of children as victims is also critical for
States’ security interests because it prevents
exploitation of any resentment and grievances
towards the State by designated terrorist
groups.”

77. Children affected by the foreign fighter
phenomenon are often victims at multiple levels.
They may be victims of a hostile environment in
which their rights are denied, including the right
to development and education. Children may
have been victims of recruitment and use by
designated terrorist groups. Children may be
victims of arbitrary detention, mistreatment
and abuse for alleged association with groups
designated as terrorist groups or the alleged
association of family members. Children may
suffer from stigma and discrimination in the long
term, including from their own communities, in
ways that manifest differently for boys and girls.

78. Children who have participated in the
activities of terrorist groups should be viewed
primarily as victims, while taking into account
the individual circumstances and issues related
to the case, though investigation and prosecu-
tion in line with international juvenile standards
of a child above the minimum age of criminal
responsibility are not precluded. In this regard,
the Security Council has expressed grave con-

137 Plan of Action to Prevent Violent Extremism (2015), para.
27; see also the Convention on the Rights of the Child (1989),
arts. 38, 39 and 40 on protecting children who are victims of
armed conflict.
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cern at the use of detained children for informa-
tion-gathering purposes, and emphasizes that
children who have been recruited in violation
of applicable international law by armed forces
and armed groups and are accused of having
committed crimes during armed conflicts should
be treated primarily as victims of violations
of international law.s According to the Paris
Principles on Children Associated with Armed
Forces or Armed Groups, such children should
be considered victims of violations of their
rights, and of offences under international law,
as well as their environment, in which they were
coerced in some form.® Consequently, States
should ensure that such children can claim their
rights and seek protection in a non-hostile envi-
ronment.“ States should prioritize provision of
psychosocial rehabilitation and social reintegration
services for these children. Those who exploit, re-
cruit, train and use children should be held crimi-
nally responsible.

138 Security Council resolution 2427 (2018), preambular
para. 11, para. 20.

139 The Paris Principles Groups (2007), para. 3.6. “Children
who are accused of crimes under international law allegedly
committed while they were associated with armed forces or
armed groups should be considered primarily as victims of
offences against international law; not only as perpetrators.
They must be treated in accordance with international law
in a framework of restorative justice and social rehabilita-
tion, consistent with international law which offers children
special protection through numerous agreements and
principles.”

140 Committee on the Rights of the Child, general com-
ment No. 13 (2011), para. 52.

141 Convention on the Rights of the Child, arts. 39, 40(1),
Optional Protocol to the Convention on the Rights of the
Child on the involvement of children in armed conflict
(2000), art. 6(3). See also Security Council resolution 2427,
which urges Member States to consider non-judicial mea-
sures that focus on rehabilitation and reintegration (para.
21), and encourages Member States to focus on long-term
and sustainable reintegration and rehabilitation opportuni-
ties for children affected by armed conflict (para. 26).

142 Security Council resolution 2427 (2018), para. 30.

1.3.2 The Need for Individualized Assessments

79. The conclusion about what may be in a
particular child’s best interests necessarily varies.
Therefore, it is critical that each child be assessed
individually according to his or her situation, rights and
needs in a multidisciplinary manner.= This is also be
critical to devising effective measures for each child,
including for rehabilitation and reintegration, while
ascertaining any security concerns a child may pose.

80.  Addressing the needs of children
affected by the foreign fighter phenomenon,
including their reintegration into a community,
should always be preceded by an individualized
best-interests assessment. The assessment
should be done in a friendly and safe atmosphere.
Professionals trained in relevant human and
social development fields, such as child psychol-
ogy, child development, should undertake the
assessment in a multidisciplinary manner.“* The
assessment should include an examination of the
child’s health, potential impacts of gender-based
violence and her or his family and community
environments and attachments, among other
things.”> Such assessments should be undertak-
en in a cultural, gender and age-sensitive manner.
It is also important to pay special attention to the
atrocities that children may have witnessed and
remain rooted in the child’s best interests,
regardless of national considerations or priorities.*

81. Children affected by the foreign fighter
phenomenon may have been forced to participate
in military training or may have been married at
a very young age. They may have experienced,

143 Committee on the Rights of the Child, general comment
No. 14 (2013), para. 76.

144 1bid., para. 94.
145 The Paris Principles (2007), paras. 6.35.2, 7.69.0, 7.72.

146 1bid., para. 7.31.

036 e



witnessed or been forced to take part in
serious human rights violations and atroci-
ties. There should be a proper evidence-based
assessment of the impact that these experi-
ences have had on each child, including on their
personal and educational development, physical
and mental health and ability to trust and feel
safe. In cases in which it is suspected that the
child has participated in serious crimes, including
crimes related to terrorism and atrocities, such
assessments should also consider the age of
the child, the availability of evidence and the
circumstances of the case, while treating the best
interests of the child as a primary consideration,
in accordance with domestic and international
law.

82. In cases in which it is considered that a
child may pose an actual, proven security threat,
authorities must still use the least restrictive
response possible and adhere to the principles of
justice for children. Assessments must still take
into consideration what is required in rehabilita-
tion in @ manner that is respectful of the child’s
rights, as well as what is restorative and addresses
their needs. It is important that any rehabilita-
tive actions do not stigmatize a child or put them
at risk of being ostracized or neglected by their
families or communities.” Particular care should
be taken in situations in which children need to
be integrated into ethnic groups, communities or
cultural environments dissimilar from their own.”

147 Convention on the Rights of the Child (1989), art. 39; Op-
tional Protocol to the Convention on the Rights of the Child
on the involvement of children in armed conflict (2000), art.
6(3).

148 The Paris Principles (2007), para. 7.42.

149 |bid., para. 7.42.

14 Key Recommendations

83. The following are key recommendations:

a. Treat all persons under the age of 18 as
“children” entitled to special protections.
Children have special rights and protections
that apply in all situations, irrespective of
age, sex or other status, including actual or
perceived family or personal affiliation with
any armed group. Take steps to fulfill state
obligations with respect to those children.

b. Treat all individuals under the age of 18
affected by the foreign fighter phenomenon
first and foremost as victims of abuses and
violations of their human rights. Individu-
als who were recruited or used by armed
groups when they were children should
also be treated as victims in light of, among
others, legal prohibition of recruitment or use
of children by armed groups. This does not
preclude investigation and prosecution of a
child above the age of criminal responsibil-
ity, in line with international juvenile justice
and fair trial standards, in situations in which
there is credible evidence of crimes committed
by the child.

c. Provide all care and supportto children affect-
ed by the foreign fighter phenomenon without
discrimination or stigmatization. States are
responsible for children who are their nation-
als and have an obligation to readmit them to
their territory.

d. The best interests of the child must be a
primary consideration in all actions or mea-
sures concerning children by both public and
private actors and in legislative, judicial, and
administrative decisions. All assessments
of the best interests of the child must be
conducted on an individual basis with proce-
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dural safeguards in place. Such assessments
should be multidisciplinary and include vari-
ous experts, such as social workers and child
psychologists. It should be done in an age and
gender-sensitive manner with the entire situ-
ation of the child being considered.

e. Provide the opportunity to children to express
their views, and have them taken seriously,
according to their capacity to make decisions
concerning themselves.

f. Never use potential links of children or their
parents to the foreign fighter phenomenon as
grounds for denying the protection afforded
to the child under international human rights,
humanitarian and refugee law.

g. Train judges, law enforcement and other
stakeholders working with children affect-
ed by the foreign fighter phenomenon on
their obligations under international law,
including the Convention on the Rights of the
Child and relevant national child rights law
and standards, with the support of the United
Nations.

h. Implement the recommendations from the
Committee on the Rights of the Child before
the next national review with a view to making
concrete improvements in the status of the
rights of the child holistically at the national
level.




SECTION 2: Ensuring the Right to Nationality

84.  The right to nationality is a fundamental
right provided for in a number of international
human rights instruments. Ensuring national-
ity is critical in protecting the rights of children.
Nationality could particularly be determina-
tive for children affected by the foreign fighter
phenomenon as it relates to jurisdiction and
responsibility of a State beyond its territory.
Nationality isalso closely linked to a State’s duty to
admitachild and its responsibility for repatriation,
rehabilitation and reintegration. A child’s
nationality strongly influences social identity and
thus her or his development. This in turn may also
have security implications, as children without
nationality risk being marginalized and exploited
by designated terrorist groups in the long run.

85. Despite the right to nationality being
provided for under international law, including
in the Convention on the Rights of the Child,

children affected by the foreign fighter
phenomenon may face a significant risk
of becoming stateless. The risk arises
broadly in two scenarios. First, a child

may be denied recognition as a national
because the situation links him or her to the
foreign fighter phenomenon. A lack of
documentation, such as passports or birth
certificates, may make it difficult to establish
nationality through her or his parents
(jus sanguinis). Some children have only birth
certificates issued by non-State actors, including
in some cases designated terrorist groups, which
are unrecognized by all Member States. Denial of
the rights of women and girls to confer their
nationality upon their children or nationality
laws that are discriminatory on other grounds

may present additional hurdles.” Currently, most
Governments do not offer repatriation assistance
to citizens in the conflict zones of Iraq and the
Syrian Arab Republic, including men and women
who are suspected of being “foreign terrorist fight-
ers” and their children.” Some States also lack
representation in those areas and are unable to
provide effective consular services. For legal, prac-
tical and political reasons, some countries offer
such assistance only when their nationals man-
age to appear at their embassies or consulates
and their nationalities are established, including
through DNA testing. This situation raises ques-
tions as to how these States are implementing
their obligations to children who, under the law,
are entitled to nationality by descent.

86. Second, a child may be affected by the
deprivation of nationality as a counter-terrorism
measure. Some States have adopted legislation
enabling authorities to revoke citizenship under
specific circumstances, such as when the return
of a citizen is considered to present a threat to

national  security or the vital inter-
ests of the State. In many States, this
measure may only be taken only when

individuals possess dual or multiple nationali-
ties. Some domestic legislation, however, does
not provide protection against statelessness.
Any measures that affect the nationality of a

150 S/2016/361, para. 16.

151 Breanda Stoter, “Born in the wrong place: Europe’s Is-
lamic State offspring”, Al-Minotor, 10 January 2018, available at
www.al-monitor.com/pulse/originals/2018/01/islamic-state-
irag-syria-children-mothers-europe-return.html; Abigail R.
Esman, “Young But Dangerous: Still No Answer to Handling
Europe’s Children of ISIS”, The Investigative Project on Terror-
ism, 22 January 2018, available at www.investigativeproject.
org/7285/young-but-dangerous-still-no-answer-to-handling.
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parent may directly impact a child’s citizenship,
his or her ability to repatriate and ability to en-
joy his or her rights. As summarized below, in-
ternational law prohibits arbitrary deprivation of
nationality regardless of whether it leaves
the concerned person stateless or not. In addi-
tion, States parties to the 1961 Convention on the
Reduction of Statelessness may generally not
deprive persons of citizenship when it would
leave them stateless, except under certain
narrow exceptions.2Further,inreality,thedenialor
deprivation of nationality has not been
shown to be an effective counter-terrorism
measure. Rather, itisincreasingly understood to be
potentially counterproductive to security aims
for a number of reasons.” Such measures can
prevent return, rehabilitation and reintegra-
tion of individuals who may want to leave a
terrorist organization and who do not, or no
longer, constitute a threat, while conferring the
risk of threat to host countries and local popula-
tions.™

87. Given the significance of nationality
and its importance to the enjoyment of other
rights, as well as States’ responsibilities, the
present section examines the overarching
principles concerning the right to nationality,
prohibition of arbitrary deprivation and denial
of nationality, and prevention of statelessness

152 Parties must have filed an appropriate declaration at
the time of ratification or accession. See Convention on the
Reduction of Statelessness (1961), art. 8.

153 Council of Europe Parliamentary Assembly resolution
2263 (2019), available at http://assembly.coe.int/nw/xml/
XRef/Xref-XML2HTML-EN.asp?fileid=25430&lang=en.

154 United Nations Counter-Terrorism Implementation Task
Force Working Group on Promoting and Protecting Human
Rights and the Rule of Law while Countering Terrorism, Guid-
ance to States on human rights-compliant responses to the
threat posed by foreign fighters (2018), 22-23; Council of Eu-
rope Parliamentary Assembly resolution 2263 (2019), para. 8.

among all children, including those affected
by the foreign fighter phenomenon. The section
also briefly examines human rights concerns in
relation to discriminatory nationality laws and the
use of DNA tests to establish a child’s nationality.

2.1 International Law and Standards
2.1.1 The Right to Nationality

88.  The right to a nationality is a fundamental
human right. A number of international
conventions and the Universal Declaration of
Human Rights provide for this right.> Under the
Convention on the Rights of the Child, all children
should be registered immediately after birth and
are entitled to a name and a nationality.” In
addition, States that are party to the 1961
Convention on the Reduction of Statelessness
must provide nationality to children born on their
territory who would otherwise be stateless.™”

155 International Covenant on Civil and Political Rights
(1966), art. 24(3); Convention on the Rights of the Child (1989),
art. 7(1); Universal Declaration of Human Rights (1948), art.
15(1); Convention on the Rights of Persons with Disabilities
(2006), art. 18; International Convention for the Protection of
All Persons from Enforced Disappearance (2007), art. 25(4); In-
ternational Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families (1990), art.
29; Convention on the Elimination of All Forms of Discrimina-
tion Against Women (1979), art. 9; International Convention on
the Elimination of All Forms of Racial Discrimination (1960),
art. 5(d)(iii); Convention on the Nationality of Married Women
(1957), arts. 1, 2, 3; African Charter on the Rights and Welfare
of the Child (1990), art. 6; Protocol to the African Charter on
Human and Peoples’ Rights on the Rights of Women in Af-
rica (2003), art. 6(g); Covenant on the Rights of the Child in
Islam (2005), art. 7; American Declaration of the Rights and
Duties of Man (1948), art. xix; American Convention on Human
Rights (1969), art. 20; Arab Charter on Human Rights (2004),
art. 29; Commonwealth of Independent States Convention
on Human Rights and Fundamental Freedoms (1995), art. 24;
Resolution of the Asian African Legal Consultative Organiza-
tion (2006) on legal identity and statelessness, arts. 3, 4, 5.

156 Convention on the Rights of the Child (1989), art. 7(1).

157 Convention on the Reduction of Statelessness (1961), art. 1,
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89. Establishing, registering and documenting
a child’s nationality and birth is critical because
it provides grounds for the child to secure other
rights, such as health care, education, freedom of
movement and protection in the labour market.
A lack of documented nationality could also result in
prolonged detention in immigration facilities, among
others, which should be avoided, as it is never in
the best interests of the child.”* Documented and
registered age also determines treatment by the
justice system by establishing that a child is
below the minimum age of criminal responsibility
or under 18 and therefore subject to lower
penalties and treatment according to juvenile justice
standards.”™ Consequently, denying a child the right
to birth registration or nationality renders him or
her vulnerable to a multiplicity of human rights vio-
lations. Indeed, the Committee on the Rights of the
Child has found that the failure to provide a child
with birth registration or other identification docu-
ments constitutes neglect of the child, exposing
them to potentially vulnerable situations.*

90. In relation to recognition of nationality
ofchildren affected by the foreign-fighter
phenomenon, States should refrain from applying
their own nationality rules in an arbitrary or discrim-
inatory fashion. Denying a child nationality because
of the association with a parent who is deemed
to be a foreign fighter would be contrary to the
non-discrimination principle  under the
Convention on the Rights of the Child (article
2) and the best interests of the child (article 3)
(see chapter 1 on the principles). When a child is

158 Committee on the Elimination of All Forms of Dis-
crimination against Women, general recommendation No. 32
(2014), on the gender-related dimensions of refugee status,
asylum, nationality and statelessness of women, para. 57.

159 Committee on the Rights of the Child, general comment
No. 24 (2019), para 39.

160 Committee on the Rights of the Child, general comment
No. 13 (2011), para 72(g).

denied nationality because the link to the parent
who is a national is not recognized, States should
adopt a flexible approach to the acceptance of
evidence of that link, taking into account the
specific context, including by facilitating the
provision of documents and consular services
to assist nationals with the registration of their
child born abroad and with recognition of their
nationality. The fact that birth registration, which
establishes the place of birth and parents of a
child, has been conducted by a non-State actor
that is not recognized as legitimate should not
stand in the way of the recognition of the par-
ent-child relationship for which the registration
is evidence. States should take actions to speed-
ily establish or not unduly delay the recognition
of nationality, because of the impact that such a
delay can have on the child’s enjoyment of other
rights and on their sense of identity.

161 European Court of Human Rights, Mennesson v. France
(65192/11), judgment of 26 June 2014, para. 97 in which the
court says that children whose legal relationship with their
parent is not established “face a worrying uncertainty as to
the possibility of obtaining recognition of French nationality
under Article 18 of the Civil Code ... That uncertainty is liable
to have negative repercussions on the definition of their per-
sonal identity” (emphasis added).
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Coalition on Every Child’s Right to a
Nationality

UNCHR and UNICEF  are  jointly
leading a global coalition on the child’s
right to a nationality. The Coalition aims to
develop,expandandstrengtheninternational
cooperation to raise awareness of and
combat the hidden problem of child state-
lessness. It also aims to promote the right
of every child to acquire a nationality. In-
formation is available at www.unhcr.org/
ibelong/minority-children-statelessness/

2.1.2 The Prohibition of Arbitrary
Deprivation and Denial of Nationality

91. States should never deprive a child of
his or her nationality. This remains the same
for children affected by the foreign fighter
phenomenon who are often victims of violations
of international law by multiple groups. (See
section 131 on treatment of children
primarily as victims.) Children should not have
their nationality status affected based on the
status of their parents or any alleged
affiliation orassociation resulting from coercion or
manipulation.  Deprivation or denial of
nationality is never in the best interests of
the child, as this is likely to result in economic,
emotional, social and immigration
consequences.” From a security perspective,
deprivation of nationality of a child contrib-
utes to creating greater insecurity by leaving
children with no support to recover or reinte-
grate and increases marginalization, which may
lead to turning to violent extremism in the future.

162 Interregional Crime and Justice Research Institute, Re-
port on Children and Counter-Terrorism (2016), 42.

92. Arbitrary deprivation of nationality is
prohibited under international law. While the
deprivation of nationality is permissible under
international law in certain situations, it must
not be arbitrary or unreasonable under the par-
ticular circumstance. It thus must be carried
out in accordance with due process protections
and other procedural safeguards to ensure that
it serves a legitimate purpose and that it is the
least intrusive instrument to achieve the desired
result, as well as be proportional to the aim it
is seeking to accomplish.® Circumstances that
authorize the deprivation of nationality have
been noted to include situations in which an
individual has acted in a way that is seriously
prejudicial to the vital interests of the State.*
Decisions relating to nationality should be issued
in writing and open to effective administrative or
judicial review, including on substantive issues.™*

93. Deprivation  of  nationality  poses
significant risks for human rights violations not
only for the individuals stripped of nationality,
but also for any children associated with them,
especially when their nationality or immigration

163 “Arbitrariness” has been interpreted to mean that ev-
ery interference must be reasonable in the particular circum-
stances. See A/HRC/13/34, para. 24.

164 A/HRC/13/34, para. 25.

165 Convention on the Reduction of Statelessness (1961),
art. 8(3)(a)(ii).

166 Counter-Terrorism Implementation Task Force Work-
ing Group on Promoting and Protecting Human Rights
and the Rule of Law while Countering Terrorism, Guid-
ance to States on human rights-compliant respons-
es to the threat posed by foreign fighters (2018), 21-23.
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status is dependent on that of their parents.
Deprivation of nationality of a parent could
impact a child through derivative loss
whereby the child’s nationality lapses as a direct
consequence of the withdrawal of nationality
from the parent or when the child is born after
the parent is deprived of nationality. Again, such
a negative impact on a child’s status is likely to
be contrary to the non-discrimination principle
in penalizing the child based on the status,
activities, expressed opinions, or beliefs of the
child’s parents and is likely to impact the enjoy-
ment of other rights, including the right to family
life. e

9%, Another way deprivation of national-
ity may impact a child affected by the foreign fighter
phenomenon is when a person targeted for
deprivation of nationality is still a child. As recruitment
and use of children by armed groups is a violation of
their rights and other provisions of international law,
children who have been recruited or used should
be considered primarily as victims. (See section 1.3
on the treatment of children primarily as victims.)
Therefore, simply serving in an armed group should
not be grounds for deprivation of nationality. In
addition, in making any determination that children
have committed crimes that are seriously prejudicial
to the vital interests of the State, principles of juvenile
justice must be applied, including a careful assessment
of children’s mental capacity to commit the crime, ma-
turity and capacity to understand the nature and the
consequences of his or her acts. In short, stripping of a
child of nationality goes against the best interests of the

167 Committee on the Rights of the Child, concluding ob-
servations: Australia (1997) (CRC/C/15/Add.79), paras. 14 and
30, expressing concern that in some instances children can
be deprived of their citizenship in situations in which one
of their parents loses his or her citizenship; United Nations
Interregional Crime and Justice Research Institute, Report on
Children and Counter-Terrorism (2016), 42.

168 Convention on the Rights of the Child (1989), art. 2(2).

child and is most likely to contrary to any proportional-

ity requirement.’

Example from Tunisia—Constitutional
prohibition of deprivation of nationality

The 2014 Tunisian Constitution does not
allow the Government to deprive a person of
his or her nationality (article 25). Therefore,
the Government cannot stop anybody from

returning to the country under the
Constitution.

2.1.3 Prevention of Statelessness

95. A number of international instruments

contain obligations relevant to preventing state-
lessness of a child.™ The Convention on the Rights
of the Child, for example, emphasizes prevention of
statelessness by requiring States parties to
ensure the implementation of a child’s rights to be
registered, to a name and to acquire a nationali-
ty.” Under international human rights law, States
are not required to confer nationality on every child
born in their territory; however, they should take
appropriate measures to ensure that every child born
in their territory has a nationality, including through
the adoption of relevant internal policies and co-

169 Counter-Terrorism Implementation Task Force Working
Group on Promoting and Protecting Human Rights and the
Rule of Law while Countering Terrorism, Guidance to States
on human rights—compliant responses to the threat posed by
foreign fighters (2018), 21.

170 Including Convention on the Rights of the Child (1989),
Universal Declaration of Human Rights (1948) and Conven-
tion relating to the Status of Stateless Persons (1954) and
Convention on the Reduction of Statelessness (1961).

171 Convention on the Rights of the Child (1989), art. 7(2);
the same rights are enshrined in article 29 of the Internation-
al Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families (1990).
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operation with other States.” The States that are
parties to the 1961 Convention on the Reduction
of Statelessness are required to provide a nation-
ality to children born in their territories if they
otherwise would be stateless.” Significantly, the
1961 Convention on the Reduction of Stateless-
ness, and also the Committee on the Rights of
the Child in its recommendations, also refer to
the obligation of the state of nationality of the
parents to confer nationality on a child born

Example from the Philippines—
Action plan to end statelessness

The Government of the Philippines
launched the National Action Plan to End
Statelessness on 24 November 2017 with the
following action points: (1) resolve existing
cases of statelessness, (2) ensure that no
child is born stateless, (3) remove gender
discrimination from nationality laws, (3)
grant protection status and facilitate the
naturalization of refugees and stateless
persons, (4) ensure birth registration for the
prevention of statelessness, (5) accede to
the 1954 Convention relating to the Status of
Stateless Persons and the 1961 Convention
on the Reduction of Statelessness and (6)
improve quantitative and qualitative dataon
stateless populations. The Action Plan was
developed to implement the Global Action
Plan to End Statelessness 2014-2024, spear-
headed by UNHCR. Available at www.unhcr.
org/ibelong/global-action-plan-2014-2024/

172 Human Rights Committee, general comment No. 17
(1989) on the rights of the child (article 24), para 8.

173 Convention on the Reduction of Statelessness (1961),
art. 1; see also joint general comment No. 4 (2017) of the Com-
mittee on the Protection of the Rights of All Migrant Workers
and Members of Their Families No. 23 (2017) of the Committee
on the Rights of the Child, para. 26.

ke

abroad if he/she would otherwise be stateless.™

96. In seeking to prevent statelessness, States
must carefully consider any circumstances that might
present a challenge to a child’s ability to procure birth
registration. A child born to a foreign national prisoner
or detainee may require particular attention, as the
mother may not have knowledge of or access to the
procedures required to register the child.” When a
child’s identity documents have been acquired in a
non-traditional or unlawful manner, States should
consider the best interests of the child as a
guiding principle and adopt flexible measures to
ensure that legitimate documents are procured foreach
child.” For example, flexible measures are required
concerning many of the approximately 30,000
children who were born in the areas controlled by ISIL
in Iraq and Syria. They may be at risk of statelessness
because they possess only ISIL-issued birth
certificates unrecognized by any State’s Government.
Such certificates may be used to establish the date of
birth and the parent—child relationship. Notably, the
Security Council has also stressed the significance of
ensuring universal birth registration, including late
birth registration, which should remain an exception.”

174  The 1961 Convention on the Reduction of Statelessness,
art. 4; Committee on the Rights of the Child, concluding obser-
vations: Haiti (2016) (CRC/C/HTI/CO/2-3), para. 26; Committee
on the Rights of the Child, concluding observations: Canada
(2012)(CRC/C/CAN/CO/3-4), para. 40; Committee on the Rights
of the Child, concluding observations: Cuba (2011)(CRC/C/CUB/
C0/2), para. 30-31.

175 A/HRC/25/28, para. 28.

176 Joint general comment No. 4 (2017) of the Committee on
the Protection of the Rights of All Migrant Workers and Mem-
bers of Their Families No. 23 (2017) of the Committee on the
Rights of the Child, para. 22.

177 Security Council resolution 2427 (2018) para. 25.



Example from Tunisia—judicial
procedure to establish nationality

The Government of Tunisia allows any
child to return to Tunisia as long as the
mother is established as a Tunisian and the
accompanying child is hers. If the child
does not have any documentation to prove
his or her birth, the mother or the public
prosecutor on behalf of the child files
a civil case to establish nationality and
civil status through the civil registration.
DNA testing may be used to establish the
child’s nationality; however, it has to be
done under the supervision of the judiciary
to ensure the best interests of the child.

214  Human  Rights  Considerations
Corresponding to National Laws That Are
Discriminatory in Granting Nationality

97. The Convention on the Elimination of
All Forms of Discrimination Against Women
obligates States parties to ensure that women have
equal rights with men to confer nationality on
their  children.”  Nationality laws that
discriminate against mothers in the conferral of
nationality may result in a child being stateless
in situations when the father is either stateless,
unable to confer citizenship because the child
was born abroad, unknown or not married to the
mother at the time of the child’s birth.” A father’s
inability to fulfil the administrative steps need-

178 Convention on the Elimination of All Forms of Discrim-
ination Against Women (1979), art. 9(2). Many States Parties
maintain a reservation to article 9(2); Committee on the
Elimination of All Forms of Discrimination against Women,
general recommendation No. 32 (2014), para. 61.

179 Committee on the Elimination of All Forms of Discrimi-
nation against Women, general recommendation No. 32
(2014), para. 61.

ed to confer his nationality or acquire proof of
nationality for his child also leaves the child
without nationality unless the mother can
confer nationality. Such risks are
particularly high when the child’s father is
affiliated with a terrorist organization, as many
men were killed in combat or captured and forcibly
separated from their family.® Nationality laws
that are discriminatory and increase the risk of
statelessness in those circumstances should be
revised to ensure the right of children to obtain
nationality without discrimination, regardless of
the status or activities of their parents.®

98. If the identification of the father is
required or if the parents must be married to
register a child’s birth and confer nationality,
women may be reluctant or unable to obtain
a child’s birth certificate for various reasons,
leaving the child stateless. If a woman
cannot present proof that she is married to the
child’s father, or alternatively, if the marriage
certificate is not acceptable because it was
issued by a terrorist organization, a child may
be rendered stateless.”> Some women fear the
stigmatization of having married or being forced
to marry a member of a terrorist organization,
and thus they do not feel secure enough to come
forward. Many women whose children were born
of rape do not seek to register their children
for fear of stigmatization. This is especially so

180 UNHCR, Background Note on Gender Equality, Na-
tionality Laws and Statelessness (2019), available at www.
refworld.org/docid/5c8120847.html.

181 Ibid.

182 Office of the High Commissioner for Human Rights
(OHCHR), Background Note for expert workshop on best
practices to promote women’s equal nationality rights in
law and in practice (2017), available at www.ohchr.org/EN/
Issues/Women/WRGS/Pages/ExpertWorkshopNationality-
RightsLawinPractice.aspx, para. 2.1(1).

183 |bid.
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when the child’s purported father is involved in
terrorist  activities. States must  ensure
procedural safeguards that ensure every child’s
birth registration, possibly without requiring the
father’'s information or marriage status.
Conferral of nationality to children should always
take place without stigmatization or discrimina-
tion on any grounds.

21.5 Human Rights Considerations Relating
to the Practice of Performing DNA Testing on
Children to Confirm Nationality

99. Some countries use DNA testing to
determine parentage, and thereby
eligibility for nationality of children born to
individuals suspected of being foreign fighters.
DNA testing should be used only to establish
eligibility for nationality on an exceptional
basis, because of the invasiveness of the measure.
Logistical challenges, including access to DNA
testing in areas affected by conflict, are likely to
make it difficult for many children to be reunited
with their families or to be repatriated to their
country of nationality if DNA testing is required.
States utilizing this measure should perform a
careful analysis of each child’s respective
situation, ensuring that all necessary information
regarding their personal circumstances and back-
ground is solicited. In addition, given that the
long-term implications of using biometric data
on the enjoyment of various human rights are
not fully understood, the use of such a method
should be limited and should not be undertaken
in a way that undermines the best interests of the
child or a group of children.

The right to family life

100. The Convention on the Rights of the Child
describes the family as “the fundamental group
of society and the natural environment for the

growth and well-being of all its members and
particularly children.= The use of DNA testing
to confirm a child’s link to his or her possible
country of nationality may pose a risk to the child’s
right to association with his or her family. DNA
testing will not confirm a genetic link if a child was
adopted or in situations in which the individual
thought to be the child’s father was not in fact the
biological father.” A narrow definition of family
(i.e., direct DNA linkage) may not always serve to
best identify those in the position to care for and
nurture the child.* Indeed, “the concept of family
may differ in some respects from State to State,
and even from region to region within a State,
and that it is therefore not possible to give the
concept a standard definition.”® The focus on
biological families per se may also lead to

separation of a child from the primary
caregiver where the child is raised by
non-biological parents. Instead, States are

encouraged to consider a child’s “family” as not
only their direct relatives (biological parents,
brothers, sisters, uncles, aunts, etc.), but also less
closely related relatives and individuals with a
shared life or emotional ties even without a DNA

184 Convention on the Rights of the Child (1989), preamble.

185 ). Taitz, ). E. M. Weekers and D. T. Mosca, “The Last Re-
sort: Exploring the Use of DNA Testing for Family Reunifica-
tion”, Health and Human Rights, vol. 6, no. 1 (2002), available
at www.jstor.org/stable /4065312, 20-32.

186 See Human Rights Committee, general comment No. 16
(1988) on article 17 (The right to respect of privacy, family,
home and correspondence, and protection of honour and
reputation), para. 5, noting that the term “family” should be
given a broad interpretation to include those understood as
family in the society of the State concerned; see also Com-
mittee on the Rights of the Child, concluding observations:
Nepal (2005) (CRC/C/15/Add.261), paras. 51 and 52, noting that
adequate alternative care for a child includes placement with
their extended family; UNICEF, Implementation Handbook for
the Convention on the Rights of the Child (2007), 124.

187 Human Rights Committee, general comment No. 19
(1990) on protection of the family, the right to marriage and
equality of the spouses (article 23), para. 2.
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connection, including through family tracing.®:

101. In deciding whether to grant a child
citizenship or the right to re-enter a country,
States should thus consider their obligations to
respect the rights of the extended family or
community as provided for by local custom,
and to care for and foster the development of a
child.® Likewise, States considering a solution
for a child who has been permanently deprived
of his or her family environment must give due
regard to continuing a child’s upbringing in their
ethnic, religious, cultural and linguistic back-
ground, an evaluation which may call for return-
ing a child to the environment in which he or she
was born or partially raised.” This is a consider-
ation that must be made in situations when the
child’s parents are detained abroad and a DNA
test does not serve to establish a genetic link to
a suspected country of nationality. As in all deci-
sions concerning a child, the best interests of the
child must be the primary consideration.™

The right to privacy

102. DNA testing potentially places a child’s
right to privacy at risk.” The collection of bio-

188 ICRC, Commentary on the Additional Protocols to the
Geneva Conventions of 1949 (Geneva, 1987), art. 32, para. 1215.

189 Convention on the Rights of the Child (1989), art. 5.
190 Ibid., art. 20(3).
191 1bid., art. 2.

192 Ibid., art. 16(1) stipulates that no child should be sub-
jected to arbitrary or unlawful interference with his or her
privacy or family.

metric data™ for a specific purpose may be justi-
fied if it is in the child’s best interests; however, it
is an activity that must be approached with cau-
tion, as there is a general lack of safeguards con-
cerning the future uses of DNA once it has been
collected and stored.™*

103. States collecting DNA for the purpose
of confirming a child’s connection to their
suspected home country should not retain
the child’s genetic record for any other use,
including the development of biometric
databases.” Instead, a child’s biometric data
should be used only in measures to protect the
child and be destroyed once the child’s identity is
established. States should implement strict rules
on the collection, use, retention of and access
to biometric data, including DNA data.” Failure
to protect a child’s personal data in this regard
constitutes a violation of the right to privacy set

193 Biometric data is defined as “unique markers that iden-
tify or verify the identity of people using intrinsic physical or
behavioral characteristics”, and has been noted to include
DNA. Jennifer Lynch, From Fingerprints to DNA: Biometric Data
Collection in U.S. Immigrant Communities and Beyond (Im-
migration Policy Center and Electronic Frontier Foundation,
2012), available at www.eff.org/document/fingerprints-dna-
biometric-data-collection-us-immigrant-communities-and-
beyond , 4.

194 Committee on Assessing Genetic Risks, Assessing Ge-
netic Risks: Implications for Health and Social Policy (Na-
tional Academy of Science, Washington DC, 1984), available
at www.ncbi.nlm.nih.gov/books/NBK236044/.

195 Joint general comment No. 3 (2017) of the Committee
on the Protection of the Rights of All Migrant Workers and
Members of Their Families No. 22 (2017) of the Committee on
the Rights of the Child, para 17.

196 Ibid.; United Nations Office of Counter-Terrorism and
Counter-Terrorism Executive Directorate, United Nations
Compendium of Recommended Practices for the Respon-
sible Use and Sharing of Biometrics in Counter Terrorism
(2018), available at www.un.org/sc/ctc/wp-content/up-
loads/2018/06/Compendium-biometrics-final-version-LAT-
EST_18_JUNE_2018_optimized.pdf, 31-32.
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forth inthe Convention on the Rights of the Child."
The use of firewalls may be such a measure to
ensure protection of the rights of the child. Fire-
walls are measures to separate States’ immigra-
tion enforcement activities from other activities,
such as criminal justice processes. Such measures
ensure that immigration authorities do not have
to share information concerning the immigration
status of each child with other institutions.*:
(See chapter 8 on data collection and exchange.

The Security Council Counter-Terrorism
Committee notes in its 2018 Addendum
to the 2015 Guiding Principles on Foreign
Terrorist Fighters (S/2018/1177) that

States should consider specific issues that
may arise with respect to protecting and
promoting

the rights of the child
in the context of biometrics, including
when children’s biometric data is collected
for child-protection purposes, and further
considers putting in place specific,
appropriate  legal frameworks and
safeguards.

197  Ibid.

198 OHCHR and Global Migration Group Working Group on
Migration, Human Rights and Gender, Principles and Guide-
lines, supported by practical guidance, on the human rights
protection of migrants in vulnerable situations, available

at www.ohchr.org/Documents/Issues/Migration/Principle-

sAndGuidelines.pdf, pa12.

2.2 Key Recommendations

104.  The following are key recommendations:

Protecting the right to nationality

a. Respect, protect and fulfill the right of ev-
ery child to acquire a nationality, as set out
in the Convention on the Rights of the Child,
especially when he or she would otherwise
be stateless.

b. Reform nationality laws that are dis-
criminatory, including to remove
discrimination based on gender and/or mari-
tal status of the parents. National legislation
should grant women the right to bestow their
own nationality onto their children.

c. Apply nationality law without discrimination
and be guided by the best interests of the
child as a primary consideration. Potential
links of children or their parents to the foreign
fighter phenomenon should never be grounds
to deny nationality.

d. Accept nationals and their children, respect
the right of nationals to return to their own
countries of origin and assist them, as neces-
sary, to facilitate repatriation.

e. Take actions to prevent children from becom-
ing stateless. Establish effective safeguards
and processes that protect any child from
becoming stateless.

f. In the absence of evidence to the contrary,
there should be favorable consideration of
parenthood when an individual presents him

199 Addendum to the 2015 Madrid Guiding Principles
(2018), principle 38 (i).
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or herself as the parent of a child, including
for the purposes of the operation of the
nationality law.

Consider the full array of available evidence in
helping to establish the parent-child relation-
ship to ensure the recognition of nationality,
and do not discount evidence butrather
recognize the facts established by documenta-
tion that is issued by non-State entities. Allow
non-documentary forms of evidence in the
absence of birth registration.

Given its invasiveness, use DNA testing only as
a last resort for establishing the parent-child
relationship. If DNA testing is required, make
it accessible, removing barriers to access, both
physical and practical. DNA test results, once
they have served the purpose of establishing
a biological connection between the child and
his or her parent or parents, should be de-
stroyed.

Birth registration

Ensure all children born on State territory
have access to immediate birth registration.
Birth registration is essential to protect a child
and determine his or her identity and
nationality. Children should also be provided
with a birth certificate.

Deprivation of nationality

Avoid the use of deprivation of nationality as
a counter-terrorism measure. This is increas-
ingly understood to be counterproductive to
security aims and is likely to be considered
arbitrary under international law.

In the event of the use of depriva-
tion of nationality in the narrow cir-

n.

cumstance that is found to be seriously
prejudicial to the vital interests of the State
or engagement in the military service of a
foreign State, that measure should be im-
posed only following a careful assessment
of necessity and proportionality, and with
full respect for procedural safeguards to
guarantee due process, including transpar-
ency and an effective appeals mechanism.

Never deprive a child of his or her national-
ity.

Ensure that denial or deprivation of nationality
of a parent does not resultin derivative loss for
the child or otherwise undermine the rights of
the child, including the right to family life. Chil-
dren cannot be discriminated against based
on the actions of a parent or family member.

Prevent statelessness in all cases.
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SECTION 3: Preserving Family Unity

105.  The right to family unity is a key basis of
action taken within child protection systems.
Family-based care is always preferred if it is in
the best interests of the child. Preservation of and
support for family unity goes beyond the parent-
child relationship, extending to sibling groups and
extended family. Maintaining family unity,
especially in relation to children affected by the
foreign fighter phenomenon can also improve
security outcomes. Children who are unaccompa-
nied and without family-based care are more likely
to have their rights violated, including being at
risk for recruitment into armed groups. In relation
to those families in the areas previously under
the control of armed groups, including designat-
ed terrorist groups, taking some family members
and leaving others behind is likely to fuel re-
sentment towards such a state policy. Those left
behind are likely to be more vulnerable, while
remaining under the influence or control of
armed groups and at a higher risk of continuing
rights violations.

106. In realityy, many children affected
by the foreignfighter phenomenon face the
possibility of separation from their parents or
primary caretakers. Recruitment and use of
children can also cause family separation. Children
may be separated from their parents or primary
caregivers as a result of conflict, displacement,
as well as the death or detention of one or both
parents. Children who become separated may join
armed groups to try to protect themselves and
access basic services. In addition, individuals
suspected of being foreign fighters are often
placed in detention and/or criminal proceedings.
Children may be separated from their detained
parents. Security screening processes and
requirements for documentation for readmis-

sion to countries may also result in separation of
children from their parents when some family
members do not have the required documenta-
tion. Some countries of nationality take a po-
sition to accept only children returning from
conflict zones, not their parents. With such a
policy, the repatriation process itself can lead
to separation. Differential treatment based on
age can also result in separation of siblings, with
children above the minimum age of criminal
responsibility being separated from their younger
siblings.

107. The present chapter highlights
family unity as a primary rule under international
human rights and humanitarian law. The chapter
further summaries human rights considerations in
avoiding family separation and facilitating
family reunification. The chapter concludes by
summarizing international standards in ensuring
the child’s rights when he or she is separated from
his or her parent(s).

3.1 International Human Rights Law and
Standards

3.1.1 The Principle of Family Unity
108. International human rights law recog-

nizes “the family” as a natural and fundamental
unit and entitled to protection by States.»® The

200 Universal Declaration of Human Rights (1948), art.
16(3); International Covenant on Civil and Political Rights
(1966), art. 23; International Covenant on Economic, Social
and Cultural Rights (1966), art. 10(1); American Convention
on Human Rights (1969), art. 17(1); Additional Protocol to the
American Convention on Human Rights in the area of Eco-
nomic, Social, and Cultural Rights (1988), art. 15(1); African
Charter on Human Rights and Peoples’ Rights (1981), art. 18.
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Convention on the Rights of the Child describes
the family as “the fundamental group of society
and the natural environment for the growth and
well-being of all its members and particularly
children.»" International law prohibits arbitrary or
unlawful interference with one’s family,” even in
circumstances involving individuals with serious
criminal convictions.: Children have the right to
preserve family relations as part of their identity
without unlawful interference.» Children must not
be separated from their parents against their will,
unless a competent authority with judicial review
determines it to be in their best interests.»s

109. International humanitarian law also
requires the maintenance of the family life
as far as possible.s In cases of displacement,
parties to conflict must take all possible measures
to ensure that members of the same family are not
separated.®” Under humanitarian law, children
who are deprived of their liberty must be held in

201 Convention on the Rights of the Child (1989), pre-
amble.

202 International Covenant on Civil and Political Rights
(1966), art. 17(1).

203 European Court of Human Rights, Beldjoudi and
Beldjoudi née Teychene v France, Judgment, Merits and Just
Satisfaction, App No 12083/86, Case No 55/1990/246/317, 26
February 1992, para 79. Also, Moustaquim v Belgium, Merits
and Just Satisfaction, App. No 12313/86, A/193, 18 February
1991.

204 Convention on the Rights of the Child (1989), art. 8(1).
205 Ibid.,, art. 9(1).

206 See, among other things, Geneva Convention (IV)
relative to the Protection of Civilian Persons in Time of War
(1949), art. 27(1); ICRC, Customary International Humanitar-
ian Law database, rule 105 on respect for the family life,
available at https://ihl-databases.icrc.org/customary-ihl/
eng/docs/v1_rul_rule105#Fn_2751A971_00008.

207 See, among other things, 1949 Fourth Geneva Conven-
tion, art. 49; ICRC, Customary International Humanitarian
Law database, rule 131 on treatment of displaced persons,
available at https://ihl-databases.icrc.org/customary-ihl/
eng/docs/vi_rul_rule131.

quarters separate from those of adults, except
when families are accommodated as family units.»¢

Example from France—Unity of sib-
lings as the priority

As per the 23 February 2018 Prime
Minister instruction, the Government of
France prioritizes the unity of siblings
concerning children  returning from
conflict areas. Children over 18 months are
placed with a foster family with siblings.
Usuallyajuvenilejudgeconvenesahearingto
reviewafosterorderandtoorderalong-term
solution to prevent leaving the child in the
foster family’s care.

3.1.2 Preventing Family Separation and
Facilitating Family Reunification

Preventing family separation

110.  Preventing family separation and pre-
serving family unity, including maintenance of
sibling relationships, are considered to beimportant
components of the child protection system* The
Convention on the Rights of the Child stipulates that
a child cannot be separated from his or her parents

208 Geneva Convention (IV) relative to the Protection of
Civilian Persons in Time of War (1949), art. 82; Additional
Protocol | (1977) to the Geneva Conventions, art. 77 (4); ICRC,
Customary International Humanitarian Law database, rule
120 on accommodation for children deprived of their liberty,
available at https://ihl-databases.icrc.org/customary-ihl/
eng/docs/vi_rul_rule120, “Children who are deprived of
their liberty must be held in quarters separate from those of
adults, except where families are accommodated as family
units”.

209 Committee on the Rights of the Child, general comment
No. 14 (2013), para. 60
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against her or his will unless “competent authorities
subject to judicial review determine, in accordance with
applicable law and procedures, that such separation is
necessary for the best interests of the child”7° Separa-
tion should be avoided not only from biological parents,
but also any person holding custody rights, legal or
customary primary caregivers, foster parents and
persons with whom the child has a strong personal re-
lationship.2

. Separation from parents or primary
caregivers has potentially serious implications on
children, including on their right to development” It
is especially so for young children, who are especially
vulnerable to adverse consequences because of their
physical dependence on and emotional attachment
to such individuals. Young children’s limited ability to
comprehend the circumstances of any separation also
increases their vulnerability.=

12.  Given the gravity of the impact on the child of
separation from his or her parents, such separation
should occur only as a last resort, when there are no
less intrusive measures to protect the child.»

Supporting parental role

13.  The Convention on the Rights of the Child reaf-
firms that parents or legal guardians have the primary
responsibility for promoting their child’s development
and well-being, with the child’s best interests as their

210 Convention on the Rights of the Child (1989), art. 9(1).

211 Committee on the Rights of the Child, general comment
No. 14 (2013), para. 60

212 Committee on the Rights of the Child, general comment
No. 7 (2005) on implementing child rights in early childhood,
para. 36.

213 Ibid., para. 18.

214 Committee on the Rights of the Child, general comment
No. 14 (2013), para. 61.

basic concern.s States are encouraged to respect the
primary  responsibility of parents, mothers and
fathers. States are urged to take all necessary steps to
ensure that parents are capable of taking such primary
responsibility for their childrenz¢ Overall goals should
include minimizing the number of children who require
institutional or other forms of long-term care, and to
those limited situations in which it is judged to be in the
child’s best interests.””

14.  Before resorting to separation as the last
measure when there are no less intrusive measures
to protect a child, States must provide support to the
parents so that they can reassume their parental
responsibilities and restore or enhance the family’s
capacity to take care of the child.»

When separation is considered to be in the best
interests of the child

15.  Separation of a child from her or his
parents should be considered only when there are
reasonable grounds to believe that a child is, or is
likely to be, exposed to severe abuse or neglect by par-
ents?? The abuse or neglect of a child that may require
separation has been interpreted to entail “mental vio-
lence”, a form of abuse that includes scaring or threat-
ening a child.» When there are such grounds, the situa-
tion of the child and his or her family has to be assessed,
where possible, by a multidisciplinary team of well-
trained child-protection professionals with appropriate

215 Committee on the Rights of the Child, general comment
No. 7 (2005), para. 18, citing the Convention on the Rights of
the Child (1989), arts. 18.1 and 27.2.

216 Ibid., para. 18.
217 Ibid.

218 Committee on the Rights of the Child, general comment
No. 14 (2013), para. 61.

219 Convention on the Rights of the Child (1989), art. 9(1).

220 Committee on the Rights of the Child, general comment
No. 13 (2011), paras. 21(a)-(b)
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judicial involvement, ensuring that no other option can
fulfil the child’s best interests' In the best-interests as-
sessment, how to preserve the family environment and
maintain family relations is a key element that must
be considered.” Any intervention should be combined
with efforts to support the family. Of relevance for States
that may wish to repatriate children affected by the for-
eign-fighter phenomenon, children should generally be
repatriated with their parents or legal guardians, and
certainly with siblings. If repatriation together is not pos-
sible, for example owing to differing nationalities, with
parental consent, repatriation may proceed without a
best-interests determination. However, a best-interests
determination is necessary if a child is unaccompanied,
if the child is at risk of imminent harm from the parent,
or in a custody dispute. When such a procedure cannot
be undertaken in the country where the child is current-
ly residing, the child should be repatriated with the par-
ent and the best-interests determination undertaken in
the country of origin with proper safeguards in place,
so that the wishes of the child and the parents can be
considered. (See chapter & on repatriation.)

16.  Children of individuals suspected of being
foreign fighters may be particularly at risk of
forcible recruitment by a designated terrorist group.=
Children are perceived by armed groups as being more
ideologically malleable than adults and are seen as
easy targets for indoctrination and recruitment to
participate in violence Further, children are often
the most susceptible to recruitment or exploitation by
those they love or by those on whom they are

221 Committee on the Rights of the Child, general comment
No. 14 (2013), para. 64.

222 |bid., paras 52, 58-70; Committee on the Rights of the
Child, general comment No. 6 (2005), para. 34.

223 A/HRC/40/28, para. 34.

224 United Nations University, Cradled by Conflict: Child
Involvement with Armed Groups in Contemporary Conflict
(2018), 113.

completely dependent: members of their own family.=
Consequently, parents and other family members
have been noted to play a critical role within terrorist
organizations in the recruitment of children, as well
as preventing child recruitment into such groups.
When a child is in danger of experiencing imminent
harm from parental action, temporary removal may be
warranted.#® Again, any such decision must be made
based by a competent authority subject to judicial
review, on the basis of actual risk to the child's
well-being and should be in accordance with the
Guidelines for Alternative Care of Children
(see the following box).” Even in these cases, the
best interests of the child have to be a primary
consideration, and separation should not take
place unless there are no less intrusive measures
to protect the child.s As discussed earlier, States
are to provide support to the parents in assuming
their parental responsibilities before resorting to
separation.=

225 1bid.

226 Committee on the Rights of the Child, general comment
No. 14 (2013), section V, para A(1)(c); A/HRC/40/28, para. 34.

227 A/HRC/40/28, para. 34.

228 Committee on the Rights of the Child, general comment
No. 14 (2013), section V, para. A(1)(c).

229 Ibid.
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The Guidelines for Alternative Care
of Children—Adopted by the United
Nations General Assembly in 2010, the Guide-
lines aim to enhance the implementation of
the Convention on the Rights of the Child and
of relevant provisions of other international
instruments concerning the protection and
well-being of children who are deprived of
parental care or who are at risk of being so.
The Guidelines seeks to ensure that children
do not find themselves in out-of-home care
unnecessarily. The Guidelines further seek
that the type and quality of out-of-home
care provided is appropriate to the rights
and specific needs of the child concerned.
Available at www.unicef.org/protection/al-
ternative_care_Guidelines-English.pdf.

Encouraging family unification

117.  Even when separation is determined to
be in the best interests of the child, it should not
necessarily be permanent or indefinite. When
separation is necessary, it should be for the
shortest possible time. Services should be
provided to support families to address the
causes of separation, and there should be a pro-
cess for regular review of the situation for even-
tual family unification when it is deemed to be in
the best interests of the child. Given that inter-
national law provides special protection to the
family, States should ensure such periodic re-
view of separation with the aim of reuniting the
child with his or her family whenever it is in the

child’s best interests.?® In situations in which a
child is in a country different from his or her par-
ent or parents, article 9 of the Convention on the
Rights of the Child requires that applications by
a child or his or her parents to enter or leave a
State Party for the purpose of family reunifica-
tion should be dealt with by States parties in a
positive, humane and expeditious manner. If it
has been determined that it is in a child’s best
interests to be repatriated without his or her par-
ents or other family members, he or she should
be readmitted to his or her country of origin as
soon as possible to facilitate family reunification.

3.1.3 Human Rights Considerations When Sep-
aration Occurs

118.  Even when separation is decided to be in
the bestinterests of the child, international human
rights standards provide several considerations
to be made by the States to ensure that the
child’s rights are respected and protected. When
a child has to be separated from the parent or the
primary caregiver, the State has a responsibility
to provide alternative care. Family-based care
should be prioritized rather than an institutional
environment. Institutions should be used only
as a last resort and for the shortest time possi-
ble.” States should ensure that guardianship of a
separated child is never granted to an individual
or organization that is involved in a conflict.z

230 Universal Declaration of Human Rights (1948), art. 16(3);
International Covenant on Civil and Political Rights (1966),
art. 23; International Covenant on Economic, Social and Cul-
tural Rights (1966), art. 10(1); American Convention on Human
Rights (1969), art. 17(1); Additional Protocol to the American
Convention on Human Rights in the area of Economic, Social,
and Cultural Rights (1988), art. 15(1); African Charter on Hu-
man Rights and Peoples’ Rights (1981), art. 18.

231 Convention on the Rights of the Child (1989), art. 10(1).
232 A/HRC/40/28, para. 11.

233 |bid., para. 55.
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Right to maintain contact with family

119. The assessment of a child's best
interests applies also to whether a child is
permitted to maintain personal relations and
direct contact with their parents, as far as
possible. When separation is judged to be in the
best interests of the child and necessary, the child
has the right to maintain linkages and relations
with their parents and family, including siblings,
relatives and persons with whom the child has
strong personal relationships, unless it is not in
the child’s best interests.»« States should assess
the quality of each child’s relationship with their
parents in decisions concerning the frequen-
cy or length of visits if it is determined to be in
the child’s best interest to continue their family
relationship.

Right to information concerning the parents

120. Even when separation is deemed to be
in the best interests of a child, the child has
the right to information concerning the parents.
Thus, the child should be informed, to the extent
possible, of the whereabouts of the absent parent
“unless the provision of the information would be
detrimental to the well-being of the child”.»¢ Such
information should be provided in a language
that can be fully understood by the child.#” As
summarized earlier, a child, whose separation

234 Convention on the Rights of the Child (1989), art. 9(3);
Committee on the Rights of the Child, general comment No.
14 (2013), section V, para. A(1)(c).

235 Committee on the Rights of the Child, general comment
No. 14 (2013), section V, para A(1)(c).

236 Convention on the Rights of the Child (1989), art. 9(4).

237 Committee on the Rights of the Child, Report and Rec-
ommendations of the Day of General Discussion on “Children
of Incarcerated Parents” (2011), available at www.ohchr.org/
Documents/HRBodies/CRC/Discussions/2011/DGD2011Re-
portAndRecommendations.pdf, para. 44.

is determined to be in his or her best interests,
still has the right, to the extent possible, to main-
tain personal relations and direct contact with
both parents on a regular basis, except if such
contact is contrary to the child’s best interests.=

Considerations for children separated because of
parents’ detention or incarceration

121.  Children separated from their parents due
to their parents’ detention or incarceration may
require additional protection, including from stig-
matization.” To begin with, in cases in which the
parents or other primary caregivers are accused
of a crime, alternatives to detention should be
made available and applied on a case-by-case
basis, with full consideration of possible impacts
of different sentences on the best interests of the
concerned child.»» When detention or imprison-
ment of a parent cannot be avoided, States should
provide support to children to prevent the risk of
violence that they may be exposed to owing to
the parent’'s situation, acknowledging the
complementary roles of the criminal justice
system, child protection agencies, health,
education and social service sectors.” That
may also require States to address the
responsibility of the media and to enforce
legislation to protect the right to privacy of those
children and prevent their stigmatization.»

238 Committee on the Rights of the Child, Report and
Recommendations of the Day of General Discussion
on “Children of Incarcerated Parents” (2011), para. 33.

239 Ibid., para. 35, citing Convention on the Rights of the
Child (1989), art. 9(3).

240 Committee on the Rights of the Child, general comment
No. 14 (2013), para. 69.

241  A/RES/69/194, para. 23(h).

242 Committee on the Rights of the Child, Report and Rec-
ommendations of the Day of General Discussion on “Children
of Incarcerated Parents” (2011), para. 36.
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122.  In relation to the incarcerated parent,
children have the right to regularly visit their
parent(s), as long as it is in their best interests.»
To ensure that the child can exercise the right to
visit his or her parent, it is recommended that
the parent be detained in a facility close to the
child.»+ Again, in a case in which repatriation is
involved, it is strongly encouraged that the
parent and the child be repatriated together so
that, even if the parent is detained, maintenance
of family links remains likely. Wherever possible,
visits to the incarcerated parent should be
undertaken in a child-friendly environment. This
includes visiting times that minimize the inter-
ference with the child’s life, such as non-school
hours, and visit durations conducive to building
or maintaining strong relationships.»s There
should also be the possibility of visits outside the
detention facility to facilitate parent-child bond-
ing in a child-friendly environment. In cases in
which the parent is detained far from the child’s
location, there should be measures to address
disadvantages caused by such a distance.*” That
may include allowing alternative means of com-
municating, including through telephone, video-
conference and other means of communication.

243 1bid., paras 38-39.
244 1bid., para. 40.

245 UNODC, Commentary to the Rules for the Treatment
of Women Prisoners and Non-Custodial Measures for Wom-
en Offenders (the Bangkok Rules)(2011), available at www.
unodc.org/documents/justice-and-prison-reform/Bangkok_
Rules_ENG_22032015.pdf (the Bangkok Rules Commentary),
commentary on rule 26.1; Committee on the Rights of the
Child, Report and Recommendations of the Day of General
Discussion on “Children of Incarcerated Parents” (2011), para.
39.

246 Committee on the Rights of the Child, Report and Rec-
ommendations of the Day of General Discussion on “Children
of Incarcerated Parents” (2011), para. 39.

247  General Assembly, resolution 65/229 (2010), Rules for
the Treatment of Women Prisoners and Non-custodial Mea-
sures for Women Offenders (the Bangkok Rules), rule 26.

Example from the Netherlands—
Maintaining family relations

In the Netherlands, the Child Protection
Board considers it important for children who
are cared for outside prison to be allowed
to maintain their relationships with their
detained parent(s). To realize this, one
possible measure is recording a mother
reading a bed-time story and sending it to
her child. The Dutch system allows a child to
visit his or her parent in prison every week,
accompanied by a family member
or a guardian.

Example from Tunisia—Preparation
for separating a child from the
mother in prison

In Tunisia, in cases in which a child is to
be received by his or her parent’s family,
officers undertake several visits to the
family members who are to receive the child
before the child is removed from the mother
in detention in order to ease the transition
of the child from the prison to the outside
world. In cases in which the child is to be
received by a national institution, psycholo-
gists monitor the child’s psychological status.
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3.2 Key Recommendations
123. The following are key recommendations:
Family unity

a. All children have the right to family unity.

Do not separate children from their parents
and family, unless separation is determined
to be in their best interests by a competent
authority subject to judicial review. If separa-
tion is necessary, it should be for the shortest
period  consistent with the child’s
best interests.

Do not separate a child from her or his family
whenever possible, as separation has signifi-
cant impact on the child’s development, ex-
cept if itis in the child’s best interests. A child
must not be separated from the parent if less
intrusive measures could protect the child.
Separation should be a last resort in cases
that present a clear risk of harm to the child
and other less intrusive measures cannot be
taken to protect the child.

Ensure to the extent possible that siblings
with existing bonds are not separated and
remain together, when that is determined to
be in the child’s best interests.

Promote family unity through prevention of
family separation, identification and care of
separated children, and family tracing and
reunification.

In determining separation

e. Make any decision that might lead to family

separation, including for repatriation, using
processes that have procedural safeguards,
with a child-centered approach and based

on the best interests of the child, and subject
to international legal requirements for family
separation. When the best-interests determi-
nation cannot be undertaken in compliance
with the requirement under Article 9 of the
Convention on the Rights of the Child, children
will accordingly need to be repatriated with
their mothers.

Ensure that the best interests of the child
assessmentand when necessary, best-interests
determinations are done promptly, by a com-
petent authority or qualified professional(s). If
such actions cannot be taken in the country
where the child is residing, they should be re-
patriated with the parent and such determina-
tions should be made in the country of origin.

For any decisions regarding a child, institute
safeguards to ensure participation of the
child, based on the child’s evolving capaci-
ties, in making the assessment and determi-
nation based on his or her own best interests.
The parents or primary caregivers of the child
must also be given an opportunity to partici-
pate and make their views known, to the ex-
tent possible.

Review separation periodically or in fixed in-
tervals to determine whether it remains
necessary.

Protection required if separation is necessary

When a child is being separated from the
parent, provide information and notice to the
parent and child so that they can say good-
bye and minimize the trauma of separation
for both. Particularly for cases of separation
due to repatriation, sufficient advance notice
(at least several days) should be provided for
both child and parent with specific informa-
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tion about where each individual will be and including to prevent stigmatization of the
the specific care available to the child. The child and ensure the privacy of the child.
parents should have a sayinidentifying the

child’s caregiver, when it is in the child’s

best interest.

j.  Provide special protection measures for any
child who has been separated from his or her
parents or primary caregivers, including when
the separation is due to the detention of the
parent or caregivers, as such separation
significantly increases children’s vulnerability.

k. Ensure appropriate alternative care for sepa-
rated or unaccompanied children. Preference
should be given to kinship and family-based
care options rather than institutional care.

. Consult the parents and the child in deciding
the child’s caregiver, as far as possible, when
it is in the child’s best interest. Family-based
care should be preferred and institutional
care should be used as a last resort and for
the shortest possible time.Adhere to the
Guidelines for Alternative Care of Children.

m. Take measures to ensure that the child can, as
far as possible, maintain contact with the fam-
ily following separation, unless such contact
is determined not to be in the best interests
of the child.

n. Keep the child informed about the parent and
the parent about the child, unless such
information sharing is determined not to be in
the best interests of the child.

0. Properly train caregivers of children to care for
children with psycho-social distress.

p. Prepare the family and community to
receive any child separated from the parent,
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SECTION 4: Repatriation

124. The repatriation of children affected
by the foreign fighter phenomenon and their
families who are outside of the country of
origin or parents’ nationality has been a
contentious issue in recent years. Such chil-
dren may include those who were recruited
across borders by designated terrorist groups
and have traveled independently, those who
were brought by family members who crossed
borders to join designated terrorist groups, and
those who were born to individuals who crossed
borders to join designated terrorist groups.

125.  Currently, some countries of origin
refuse to receive adults suspected of being
associated with armed groups, including
designated terrorist groups, and their children.»s
Consequently, children are left in prolonged
detention or situations of deprivation of
liberty in restricted camps while in legal and
administrative limbo.»# Other countries have
expressed willingness to repatriate only
children from conflict zones and not their
parents, inevitably leading to the risk of
family separation. Additionally, some States
have also implemented a policy whereby only
orphans are repatriated. Yet others have adopted
policies to take only children younger than a
certain age, in contravention of international law,
which provides special protection to all children,
regardless of age. If implemented, these policies
will inevitably result in family separation—from
both primary caregivers as well as older siblings.

126.  Refusal to repatriate children with their

248 S/2019/103, para. 21.

249 A/HRC/40/70, para. 10.

parents or the repatriation of children only or
children under a certain age can contribute to
insecurity in the long term. Leaving children
and their parents in prolonged detention and
administrative limbo delays or prevents them
from accessing basic services, such as health care
and education, as well as participating in the re-
habilitation and reintegration process, possibly
leading to perpetual marginalization. Separation
of a child from his or her parent or primary
caregivers is likely to cause emotional distress,
anxiety, fear, anger and possibly resentment,
all of which may hinder full reintegration into
society. When itis in the best interests of the child,
repatriation together with parents or primary
caregivers and other siblings provides the best
option to support the child and the parent to
rehabilitate and reintegrate with  family
support. Even when the parent is facing criminal
proceedings and held in detention or
imprisoned upon repatriation, being in
physical proximity to the child allows maintaining
the family relationship more easily than if they
were separated in different countries.

127.  As summarized in previous chapters, the
right to nationality and the right to family life are
fundamental rights guaranteed for every child
under international law. The present chapter
summarizes key international human rights and
humanitarian provisions, provided that they are
applicable to States of origin, that obligate them
to facilitate the repatriation of children who are
their nationals or who claim their nationality
while they are in conflict-affected areas because
of the foreign fighter phenomenon. Fundamen-
tally, the process of repatriating a child to his or
her country of origin or nationality must comply
with both the best interests of the child principle
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(see section 1.2.2 above on the best interests of
the child principle) and the non-refoulement
principle under international law.

41 International Law and Standards

411 Human Rights Considerations Calling
for Repatriation

128. In February 2019, the Committee on the
Rights of the Child, in its concluding observations
to Belgium on the implementation of the Optional
Protocol to the Convention on the Rights of the
Child on the involvement of children in armed
conflict, recommended that “taking into
consideration paragraph 26 of Security Council
resolution 2427 (2018), [to] promptly facilitate the
repatriation of all Belgian children, and whenever
possible, their families, regardless of age or the
degree of suspected involvement in the armed
conflict and in compliance with article 9 of the
Convention”#® In April 2019, the United Nations
Secretary-General endorsed the “key principles
for the protection, repatriation, prosecution,
rehabilitation and reintegration of women and
children with links to United Nations listed
terrorist groups,” which calls upon Member States
to ensure that their nationals who are family
members of suspected foreign fighters and do
not face serious charges are repatriated for the
purposes of prosecution, rehabilitation and/
or reintegration.® A number of international
human rights law provisions support these calls.

250 Committee on the Rights of the Child, concluding ob-
servations: Belgium (2019)(CRC/C/BEL/CO/5-6), para. 50 (b).

251 United Nations, Key principles for the protection, re-
patriation, prosecution, rehabilitation and reintegration of
women and children with links to United Nations listed ter-
rorist groups (2019).

The right to life

129.  States’ obligations towards children’s right
to life, maximum survival and development may
call for them to repatriate a child when he or she is
in a situation in which his or her life is in danger.>
Under the International Covenant on Civil and
Political Rights, every child is entitled “to such
measures of protection as are required by his
status as a minor, on the part of his family,
society and the State”» This provision
requires States parties to adopt special measures
designed to protect the life of every child.
Similarly, the Convention on the Rights of the Child
requires States parties to take all appropriate
measures to protect the child from “all forms of
physical or mental violence, injury or abuse,
neglect or negligent treatment, maltreatment or
exploitation”>* This article applies to children
without a primary or proxy caregiver, children
of migrant parents or unaccompanied children
outside their countries of origin.»s States must
take responsibility as the “de facto” caregiver
or the one “who has the care of the child”, even
if such children are not within the context of
physical care settings”"»¢ The Convention also
obligates States parties “to ensure the child such
protection and care as is necessary for his or
her well-being”>” These provisions may call for
repatriation when the child’s life would be
better protected in the country of origin and it is
deemed to be in the best interests of the child,

252 Human Rights Committee, general comment No. 36
(2018), para. 63.

253 International Covenant on Civil and Political Rights
(1966), art. 24(1).

254 Convention on the Rights of the Child (1989), art. 19(1).

255 Committee on the Rights of the Child, general comment

No. 13 (2011), para. 35.
256 Ibid.

257 Convention on the Rights of the Child (1989), art. 3(2).
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provided that the International Covenant on
Civil and Political Rights is applicable to States
of origin.

The right to enter one’s own country

130. International human rights law prohibits
arbitrary deprivation of the right to enter one’s
own country.>* The right of a person to enter his or
her own country is considered to be multi-faceted.
“It implies the right to remain in one’s own country.
It includes not only the right to return after having
left one’s own country; it may also entitle a person
to come to the country for the first time if he or she
was born outside the country."»

131.  Significantly, the International Covenant
on Civil and Political Rights provides the right to
enter one’s “own country” which is considered
to be broader than the concept “country of his
nationality”.» It is not limited to a national in
the formal sense, but also encompasses “an
individual, because of his or her special ties or
claims in relation to a given country, [who] can-
not be considered to be a mere alien” Such
individuals include nationals of a country
who have been stripped of their nationality in
violation of international law.*> Prohibition of

258 International Covenant on Civil and Political Rights
(1966), art. 12(4); African Charter on Human and Peoples’
Rights (1981), art. 12; Protocol No. 4 to the European Conven-
tion for the Protection of Human Rights and Fundamental
Freedoms, securing certain rights and freedoms other than
those already included in the Convention and in the first Pro-
tocol thereto, as amended by Protocol No.11 (1963), art. 3(2).

259 Human Rights Committee, general comment No. 27
(1999) on freedom of movement, para. 19.

260 Human Rights Committee, general comment No. 21
(1992) on humane treatment of persons deprived their lib-

erty, para. 20.
261 Ibid.

262 Ibid.

arbitrary deprivation of the right to enter
his or her own country guarantees that even
interference provided for by law should be
“reasonable in the particular circumstance”:
The Human Rights Committee considers that
there are few, if any, circumstances in which
deprivation of the right to enter one’'s own
country can be considered reasonable.»*

132.  Significantly, the Convention on the Rights
of the Child, to ensure the right to family unity, also
provides for the right of the child and his or her
parents to leave any country and to enter his or
her own country.zs Application by a child or his or
her parents to enter a State party to the
Convention for the purposes of family unification
should be dealt with by the States parties involved
“ina positive, humane and expeditious manner."2

The right to nationality

133.  As summarized in chapter 2, the right
to nationality is provided for in a number of
international human rights treaties. Under the
International Covenant on Civil and Political
Rights, States are required to adopt appropriate
measures to ensure that every child has a na-
tionality when he or she is born, including
through cooperation with other States Re-
patriation to the country of origin or poten-
tial nationality is likely to be one such measure.

263 |bid.

264 1bid.

265 Convention on the Rights of the Child (1989), art. 10(2).
266 Ibid, art. 10(1).

267 Human Rights Committee, General Comment No. 17

(1989), para. 8.
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The right to family life

134.  Preventing a person’s (including a
child’s) return to the country where his or her
family live may also amount to interference with
family life. States may not subject an individual to
arbitrary or unlawful interference with his or her
family.* The mere fact that members of the family
reside in the territory of one country does not
necessarily guarantee the right to enter the
territory of that country. However, while States
have the discretion to deny an individual the
right to re-entry in pursuit of a legitimate aim,
such discretion may not be exercised arbitrari-
ly.> When restrictions to re-enter a country are
based on assertions that the person is a threat to
national security, such assertions should be care-
fully substantiated; otherwise the restrictions
could be considered to be arbitrary interference
with family life.?o

The right to rehabilitation and reintegration

135. As summarized in chapter 5, under the
Optional Protocol to the Convention on the Rights
of the Child on the involvement of children in
armed conflict, States parties have the obligation
to ensure the rehabilitation and reintegration of
children affected by armed conflict, including the
foreign fighter phenomenon.

136. States are required to aid children
who were recruited by armed groups in their
jurisdiction by ensuring support for their

268 International Covenant on Civil and Political Rights
(1966), arts. 17 and 23; Convention on the Rights of the Child
(1989), art. 16(1); African Charter on Human Rights and Peo-
ples’ Rights (1981), art. 18(1); European Convention on Human
Rights (1950), art. 8.

269 |Ilyasov v. Kazakhstan (CCPR/C/111/D/2009/2010), para.
7.2.
270 1bid., paras. 7.3 and 7.5.

physical and psychological recovery and social
reintegration with the goal of safeguarding their
right to develop in an environment that is free
from violence.”” Therefore, States should provide
support to children who were recruited in their
jurisdiction and then crossed borders. The
Security Council also recognizes “the importance of
timely and appropriate reintegration and
rehabilitation assistance to children associated
with foreign fighters returning or relocating from
conflict zones” 2 The Council has emphasized that
children may be especially in need of particular psy-
chosocial support, such as post-trauma counsel-
ling, stressing that children need to be treated in a
manner that observes their rights and respects
their dignity, in accordance with applicable in-
ternational law.” For effective and timely reha-
bilitation and reintegration of children in con-
flict-affected areas, repatriation to countries of
nationality may be critical and in the best interests
of the child. In this regard, the Special Represen-
tative of the Secretary-General for Children and
Armed Conflict has called upon States to facilitate
the return of all children holding citizenship for the
purposes of rehabilitation and reintegration.”

Access to consular services

137.  The Convention on the Rights of the Child,
provided it is applicable, obligates States par-
ties to develop and implement effective consular
protection policies, including specific
measures directed at protecting children’s
rights and encompassing promotion of protocols

271 Optional Protocol to the Convention on the Rights of
the Child on the involvement of children in armed conflict,
art. 6(3).

272 Security Council resolution 2396 (2017), para. 36.

273 1bid., preamble.

274 A/HRC/40/49, para. 20.
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on consular protection services.”” Correspond-
ingly, host States also have obligations under the
Vienna Convention on Consular Relations to en-
sure individuals the right to communicate with,
and be visited by, consular officers of their coun-
tries of nationality.” When lack of access to con-
sular services is a child’s primary obstacle to re-
turning to his or her home country, the obligation
to provide consular services, together with the
aforementioned obligation to provide protection,
strongly encourages facilitation of repatriation to
the country of nationality, when it is deemed in
the best interests of the child.

412 Human Rights Considerations in
Repatriating a Child

Preserving family unity

138. Any family separation occasioned
by the repatriation of a child to his or her
country of origin must comply with article 9 of the
Convention on the Rights of the Child which
requires the best-interests determination by
a competent authority with judicial review.
Given the gravity of the impact on the child of
separation from his or her parents, such
separation should only occur as
measure of a last resort measure, and separation
should not take place if less intrusive measures
could protect the child. (See chapter 3 on preserv-
ing family unity.) This means that siblings should,
as far as possible, be repatriated together regard-
less of age, and children should be repatriated
with their parents, unless the parents give their
free and informed consent for the separation, or

275 Joint general comment No. 4 (2017) of the Committee on
the Protection of the Rights of All Migrant Workers and Mem-
bers of Their Families /No. 23 (2017) of the Committee on the
Rights of the Child, para. 19.

276 Vienna Convention on Consular Relations (1963), art. 36.

a competent authority subject to judicial review
determines that it is in the best interests of the
child to be separated from his or her family. States
should therefore seek the free and informed
consent of parents before separating children for
repatriation. When possible, the consent of both
parents should be sought, unless it is not in the
child’s best interests to do so. When one parent
is unreachable or his or her location or identity is
unknown, the consent of the available parent or
legal guardian is sufficient to repatriate a child.
When it is not possible to obtain such consent,
including when the parent is in detention, at least
there should at minimum, to the extent possible,
meaningful consultation with the parent
concerned in a non-coercive setting. It should
be noted that, when States have opted to
repatriate children with their parents, the best-
interests determination for separation by a
competent authority is not required.

Child separated from a parent suspected of being
a foreign fighter

139. When a child is separated from a
suspectedforeignfighterwhoisdetained outside of
his or her home country (following a best-interests
determination by a competent authority subject
to judicial review), the child should be repatriated
when itisin his or her best interests.?” This should
be done, to the extent possible, by an individual
assessment of the best interests of the child
if the parent consents, the child agrees and a
suitable family is willing to receive the child in the
country of origin. The parent concerned should be
consulted and be able to give free and informed
consent, unless this is not in the child’s best inter-
ests. The principle of non-refoulement must also
be ensured.

277 The Bangkok Rules (2010), rule 53(2).
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140. Such repatriation may be most
appropriate, when it is recognized that the child
of a non-resident foreign person may not have
an appropriate caretaker in the country in which
the parent is detained.”® The parent should
be able and encouraged to contact consular
officials in the country of origin where the child’s
reunification with family members is to take
place.”

141.  Following the application or informed
consent of the parent concerned, the transfer of
the parent to his or her home country should also
be considered as early as possible, when relevant
bilateral or multi-lateral agreements are
in place Such a transfer is particularly
important if the child is already in his or her home
country. Transferring adult prisoners who are
parents to serve their sentences in their own
countries, if they so wish, should be explored
as soon as possible after sentencing in the host
country.=

278 UNODC, Commentary to the Bangkok Rules (2011),
commentary on rule 53(1).

279 Ibid.

280 The Bangkok Rules (2010), rule 53(1).

281 UNODC, Commentary on the Bangkok Rules (2011), rule
53(1).

4.2

142.

Key Recommendations

The following actions are recommended:

Consular assistance

a.

Provide consular assistance when and where
possible, including, if necessary, through a third
party, when there is good reason to indicate the
presence of child citizens in need of protection.

Establish a best-interests process for chil-
dren, including best-interests assessments,
as soon as a child citizen's presence is con-
firmed. Such processes can be undertak-
en through a qualified third party when
best-interests procedures are not available in
the place where the child is residing. How-
ever, lack of timely best-interests proce-
dures should not delay repatriation; in such
situations, children and parents should be
repariated together and procedures under-
taken as soon as possible after repatriation
with their full participation.

Host and home countries should cooperate,
when possible, to expedite the process taking
into consideration the best interests of the
child.

In case of a parent's denationalization, the
child’s repatriation to the country of origin
or the decision for him or her to remain with
the parent in the host country must be de-
termined as expeditiously as possible with
the consent of the parent, based on an
individualized best-interests assessment and
decision.
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Preparation for repatriation

e. When repatriation is in the best interests of
the child, the process should be initiated as
swiftly as possible.

Repatriation with or without parents

f. Ensure that nationals who are family members
of suspected foreign terrorist fighters and who
do not face serious charges are repatriated for
the purposes of prosecution, rehabilitation
and/or reintegration, as appropriate.

g. In determining a child’s repatriation, ensure
that the parent(s) and the child are consulted
so as to hear and consider their views.

h. Ensure that the parent’s free and informed
consent is obtained when the child is
repatriated without the parent. Repatria-
tion of a child without the parent should
occur when parental consent is obtained, or
when a child’s repatriation is based on the
best-interest assessment. If the consent
is to be obtained, it should be in writing
and be limited to the repatriation. It should
not be used to prevent future reunification
or as evidence in future proceedings with
respect to termination of parental rights.

i. When a child is repatriated without his or
her parents, swift repatriation of the parents
should be considered. When there are allega-
tions of crimes against the parents, possible
prosecution in the parents’ countries of or-
gin should be explored. When the par-
ents have already been sentenced,
the possibility of serving the sentence in their
home country to enable physical proximity to
the child should be considered.
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SECTION 5: Rehabilitation and reintegration

143.  Rehabilitation and reintegration
support from States is critical to ensuring the en-
joyment of human rights by children affected by
the foreign fighter phenomenon. In reality, such
children face many challenges, including
persistent discrimination from state authorities
and/or communities to which they may return. The
existence of comprehensive support systems from
States and other actors, including community-
based groups and civil society organizations, may
help children to better reintegrate and develop.
Such support for full integration is likely to serve
States’ long-term security goals by preventing
further marginalization, which could push
children to return to armed groups, including
designated terrorist groups.

144,  Many  children  affected by the
foreign fighter phenomenon are likely to
require long-term support. This may include
some level of continuing psychosocial or more
specialist medical support once integrated into a
community. Some may have been injured or
acquired disabilities and others may suffer
chronic health consequences from having lived in
conditions without adequate basic services.
Stigma and discrimination upon return to their
countries of nationality, or relocation to a third
country may also increase the challenges that
such children face, as may lack of or interrupted
education services. This can contribute to
challenges to psychosocial and psychological
wellbeing if not supported properly. Rehabili-
tation and reintegration should aim to support
children so that they are able to enjoy their
rights, including the right to physical, social,
psychological and cognitive development,
without discrimination and stigmatization.

145.  In relation to the rehabilitation and
reintegration of children affected by armed
conflict, including those recruited, used and
exploited by armed groups, there is a wealth of
materials available to support States to imple-
ment relevant programming. Consequently, the
focus of the present chapter is limited to a brief
summary of international human rights and hu-
manitarian provisions, which are intended to re-
mind States of relevant international standards
that call for rehabilitation and reintegration of
children affected by conflict.

54 International Law and Standards

5.1.1 States’ Obligations for Rehabilitation
and Reintegration

Children affected by violence, including armed
conflict

146. The Convention on the Rights of the
Child establishes States parties’ obligations to
promote the rehabilitation and social integration
of children affected by armed conflict,
including the foreign fighter phenomenon. The
Convention obligates States parties to take
all appropriate measures to protect children
from all forms of physical or mental violence,
injury, abuse, mistreatment or exploitation.” This
obligation exists not only at the national level,
but also at the provincial and municipal lev-
els.” It specifies that States shall take protective
measures even when a child is in the care of his or
her parent or legal guardian. Such protective mea-

282 Convention on the Rights of the Child (1989), art. 19(1).

283 Committee on the Rights of the Child, general comment
No. 13 (2011), para. 5

66 e



sures shall extend to “treatment and follow-up of
instances of child maltreatment... and, as appropri-
ate, for judicial involvement” States shall “take
all appropriate measures to promote physical and
psychological recovery and social reintegration of
a child victim of any form of neglect, exploitation,
or abuse; torture or any other form of cruel, inhu-
man or degrading treatment or punishment; or
armed conflicts”

147.  The Security Council has also reflected on
these obligations, especially in its resolutions on
children and armed conflict. The Council has stressed
the primary role of Governments in providing
protection and reliefto all children affected by armed
conflict.#s States are encouraged “to focus on long-
term and sustainable reintegration and rehabilita-
tion for children affected by armed conflict”” In this
regard, the Council has urged all parties concerned,
including Member States, United Nations entities
and financial institutions to support national institu-
tions and local civil society networks “for advocacy,
protection and rehabilitation of children affected by
armed conflict to ensure the sustainability of local
child-protection initiatives”

284 Convention on the Rights of the Child (1989), art. 19(2);
The article is considered as directly relevant to the Optional
Protocol on the involvement of children in armed conflict.
See Committee on the Rights of the Child, general comment
No. 13 (2011), para. 7(a).

285 Convention on the Rights of the Child (1989), art. 39.

286 Security Council resolution 2427 (2018), seventh pream-
bular para.; Security Council resolution 2225(2015), seventh
preambular para.

287 Security Council resolution 2427 (2018), para. 26.

288 Security Council resolution 1612 (2005), para. 17; Secu-
rity Council resolution 2427 (2018), para. 37.

148.  Furthermore, in its resolution 2396 (2017),
the Security Council recognized the particular
importance of providing timely and appropriate
reintegration and rehabilitation assistance to
“children associated with foreign terrorist fighters
returning or relocating from conflict zones,
including through access to health care,
psychosocial support and education programmes
that contribute to the well-being of children.”»
Critically, the resolution encourages States to
develop appropriate legal safeguards to ensure
that prosecution, rehabilitation and reintegration
strategies concerning children are in compliance
with international law obligations, and tailored to
their needs.»*

Children recruited and used by armed groups

149. The Optional Protocol to the Convention
on the Rights of the Child on the involvement of
children in armed conflict prohibits the recruit-
ment and use of anyone under 18 years of age by
armed groups (and armed forces).»' The Optional
Protocol requires States parties to prevent the re-
cruitment or use in hostilities of children within
their jurisdiction and support reintegration
by providing such children with “all appropriate
assistance for their physical and psychological
recovery and their social integration”>* In
relation to children affected by the foreign fighter
phenomenon, especially those who were recruited

289 Security Council resolution 2396 (2017), para. 36.
290 1Ibid., para. 37.

291 Optional Protocol to the Convention on the Rights of
the Child on the involvement of children in armed conflict
(2000), art. 4.

292 Ibid., art. 6 (3).
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intheircountriesoforiginandtravelledabroadtojoin
a designated terrorist group, the Optional Protocol
requires the country of origin to assist in their
recovery and reintegration. In addition, the
Optional  Protocol requires international
cooperation on the rehabilitation and social
integration of children recruited and used in
hostilities, including  through technical
cooperation and financial assistance.””

150.  Social reintegration involves the right of all
children who have been recruited and used by
armed groups, regardless of the group to which they
may have been affiliated.» Initiatives should be
holistic and avoid stigmatizing or discriminating
against individuals or groups of children and
should include family and community members.»*
Member States should proactively engage with
children associated with armed groups living out-
side the country when developing rehabilitation and
reintegration strategies.

151.  In its resolution 2396 (2017) the Security
Council emphasized that “children associated
with foreign terrorist fighters returning or relocat-
ingtoand from conflict may have served
in  many different roles, including as support-
ers, facilitators, or perpetrators of terrorist acts,
and require special focus when developing tai-
lored prosecution, rehabilitation and reintegra-
tion strategies”»® The Council also stressed the
importance of assisting “children associated with
foreign terrorist fighters who may be victims of

293 |Ibid., art. 7.

294 Convention on the Rights of the Child (1989), art. 39.

295 See, for example, United Nations, 5.30 Children and
DDR: Integrated Disarmament, Demobilization and Reinte-
gration Standards (2006). Available at http://unddr.org/up-
loads/documents/IDDRS%205.30%20Children%20and%20
DDR.pdf; Security Council resolution 1261 (1999) on children
and armed conflict.

296 Security Council resolution 2396 (2017), para. 31.

terrorism, and to do so taking into account gender
and age sensitivities”>” The Council recognized the
particular importance of providing, through a whole-
of-government approach, timely and appropriate re-
integration and rehabilitation assistance to “children
associated with foreign terrorist fighters returning or
relocating from conflict zones”, including through ac-
cess to health care, psychosocial support and edu-
cation programs that contribute to the well-being of
children and to sustainable peace and security.: The
Council further encouraged Member States to devel-
op appropriate legal safeguards to ensure that pros-
ecution, rehabilitation and reintegration strategies
are in full compliance with their international law
obligations, including in cases involving children.»

297 Ibid.
298 Ibid., para. 36
299 Ibid., para. 37.
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The Security Council Counter-Terrorism Com-
mittee noted in the 2018 Addendum to the
2015 Guiding Principles on Foreign Terrorist
Fighters (5/2018/1177) that, in cases involv-
ing children, States should ensure that re-
habilitation and reintegration strategies: (a)
Make the best interests of the child a primary
consideration; (b) Are implemented in compli-
ance with criminal legislation, taking into ac-
count the gravity of any crime that may have
been committed, while considering the age
of the child and recognizing that such a child
may also be a victim of terrorism; (c) Include
access to health care, psychosocial support
and education programmes that contribute
to the well-being of children, and grant ac-
cess to regular education whenever possible;
(d) Are age and gender-sensitive; and (e) En-
able the involvement of child-protection ac-
tors and the social sector, as well as their ef-
fective coordination with the justice sector.

512 Human Rights Considerations in
Rehabilitation and Reintegration of Children

Child rights-based approach

152.  Under the Convention on the Rights of the
Child, recovery and integration of a child shall take
place “in an environment which fosters the health,
self-respect and dignity of the child”* A child
rights-based approach to such measures requires a
paradigm shift from treating children as “objects in
need of assistance” to treating them as “rights hold-
ers entitled to non-negotiable rights to protection”:

300 S/2018/1177, annex (2018), guiding principle 47.
301 Convention on the Rights of the Child (1989), art. 39.

302 Committee on the Rights of the Child, general comment
No. 13 (2011), para. 59.

Individualized support within a community

153. A child rights-based approach requires
that rehabilitation and reintegration be carried
out in an individualized manner. Consideration
should be given to: (a) the child’s views; (b) the
child’s safety; and (c) any predictable impact of
potential intervention on the child’s long-term
well-being, health and development.:: Depending
on the child’s needs, medical, mental health, so-
cial and legal services may be required with long-
term follow-up services.* States should start
planning early for the reintegration of children
returning from conflict areas and engage all rele-
vant ministries. Given that the majority of children
affected by the foreign fighter phenomenon and
returning from conflict-affected areas are likely to
be suffering from psychosocial distress, provision
of these services in the long-term is likely to be
critical to ensuring each child’s well-being. A child
should also be able to maintain contact with both
parents, unless it is found to be contrary to the
best interests of the child. (See chapter 3 on
preserving family unity.)

154.  Reintegration is a process whereby a child
enters or re-enters a family or community and
develops the identity, skills, and competencies
that allow him or her to thrive and participate in
community life. Given the stigma and sensitivities
around children affected by the foreign fighter
phenomenon, the individualized approach de-
scribed above should be complemented by, and
situated within, a community-based approach that
seeks to support all extremely vulnerable chil-
dren. Children should not be isolated or provided
with special programmes. Rather, services should

303 1Ibid., paras. 50-52.
304 |bid.

305 1Ibid., para. 53; Convention on the Rights of the Child
(1989), art. 9(3).
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be embedded within existing social service sys-
tems and adapted or strengthened according to
their needs. The community-based approach re-
duces the likelihood of stigmatization or resent-
ment against returning childrenby, for example,
providing them with services or benefits that are
not widely available to other children and which
promote their effective reintegration. At the same
time, the individualized assessment should also
consider the possibility of ‘peer pressure’ within
the given community which may prevent effective
rehabilitation.

Example from the Netherlands—
Individualized return plans

In the Netherlands, before a child returns
from a conflict-affected area, the Child
Protection Board develops a return plan
for him or her. The plan identifies who will
take care of the child after his or her return
(because the mother is most likely in
detention); what kind of professional care
the child should receive; which school is
best positioned to receive the child; and
which safety measures, if any, should be
taken to ensure both the safety of the
child and his or her environment. The best
interests of the child are always the pri-
mary consideration that guides the process.
During the process, the Child Protection
Board may request advice from an expert
pool, which contains experts in the fields of
trauma and ideology, who have been con-
vened to contribute to the planning process.
As it takes time to repatriate such children,
an officer assigned to each case contacts
the child’s family members in the Nether-
lands to request updated information on the
situation of the child, on a monthly basis. The
municipalities become the owners of the
return plans. They organize round tables to
discuss the situation with the concerned mu-
nicipalities; and they are responsible for en-
suring that the implementation conditions
of the return plans are met. The Child
Protection Board participates in the
round tables, along with the police, public
prosecutor, the intelligence service, a men-
tal health organization, and the probation
service, among others.
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Gender sensitivity

155. In taking an individualized approach
to rehabilitation and reintegration, the gender
dimension of violence must also be taken into
consideration. States must ensure that the
measures take into account the different risks
facing girls and boys in relation to violations or
abuses.* The Security Council has underlined the
importance of considering the special needs and
particular vulnerabilities of girls affected by armed
conflict, including those who have been orphaned,
sexually exploited and used in hostilities.:” The
specific needs of girls and boys, as well as children
with disabilities, need to be addressed, includ-
ing in relation to their access to health care, psy-
chosocial support and educational programmes.:*
Educational measures must be prioritized and
be designed to improve children’s pro-social atti-
tudes, competencies and behaviours.>®

Whole-of-government approach

156.  The Security Council highlighted the im-
portance of a “whole-of-government approach”
in providing timely and appropriate reintegration
and rehabilitation assistance to children affected
by the foreign fighter phenomenon.® This ap-
proach also reflects appropriate protective mea-
sures required under the Convention on the Rights
of the Child, which should cut across “all sectors
of Government” within an “integrated, cohesive,

306 Committee on the Rights of the Child, general comment
No. 13 (2011), para. 72.

307 Security Council resolution 1314 (2000), para. 13.

308 Security Council resolutions 2225 (2015), para. 18; and
2427 (2018), para. 14.

309 Committee on the Rights of the Child, general comment
No. 13 (2011), para. 52.

310 Security Council resolution 2396 (2017), para. 36.

interdisciplinary and coordinated system”:"
These measures should clarify: “(a) who has
responsibility for the child and family from
reporting and referral all the way through to follow-
up; (b) the aims of any course of action taken—which
must be fully discussed with the child and other
relevant stakeholders; (c) the details, deadlines for
implementation and proposed duration of any in-
terventions; and (d) mechanisms and dates for the
review, monitoring and evaluation of actions” Due
process must be respected at all times and in all
cases with the best interests of the child being the
primary consideration.’* It should be noted that the
role of different elements of a multi-disciplinary
approach may change during reintegration
depending on the needs and situation of the indi-
vidual child which may continue into early adult-
hood.

157.  Notably, the Security Council has
recognized the role that civil society organizations
can play in contributing to rehabilitation and
reintegration due to their relevant knowledge
of, access to and engagement with local communi-
ties. States are encouraged to engage with these
organizations proactively to develop rehabilitation
and reintegration strategies.” Families, including
extended families, and communities also play criti-
cal roles as individuals cannot integrate into com-
munities alone. The Council has further recognized
the important role of local and religious leaders and
civil society networks in combating stigmatization
of children, especially girls, including those born as
a result of sexual violence during conflict.

311 Committee on the Rights of the Child, general comment
No. 13 (2011), para. 39.

312 Ibid., para. 53.
313 Ibid., para. 54.

314 Security Council resolution 2396 (2017), para. 32.

315 Security Council resolutions 2225 (2015), para. 9; and
2427 (2018), paras. 9 and 28.
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Finally, given the cross-border nature of violenceand 5.2  Key Recommendations

abuses faced by children affected by the

foreign fighter phenomenon, specific legislation, 158.  The following are recommended:

policies, programmes, and partnerships

between concerned States may be required.” a. Ensure that the primary goals of all

Example from Indonesia—
A memorandum of understanding for
a whole-of-government approach

The Government of Indonesia has
emphasized a “whole-of-government
approach”. Multiple agencies work closely in
relation to families returning from conflict-

measures concerning children affected by the
foreign fighter phenomenon are protection,
rehabilitation and reintegration. This does not
preclude investigation and prosecution of a
child above the minimum age of criminal re-
sponsibility, according to international juve-
nile justice principles and fair trial standards,
when credible evidence of commission of a
crime exists. However, alternatives to prosecu-
tion should always be considered.

affected areas. Agencies involved include the Design and implement strategies and
National Agency for Counter Terrorism, the programmes  to facilitate children’s
Ministry of Home Affairs, the Ministry of Social repatriation, in cases in which they are
Affairs, the Indonesian National Police and the outside of the country of nationality, reha-
Commission for the Protection of Children. A bilitation and reintegration into their fami-
memorandum of understanding was signed by lies and societies, without stigmatization or
these departments for the rehabilitation and discrimination.
reintegration of returnees, including children.
The role of civil society organizations has also  c¢. Upon repatriation, engage children in stan-
been very important. They play a critical role dard child protection systems without isolat-
in supporting social workers working with ing them, and ensure they receive rehabili-
returnees and advising local governments to tation and reintegration services, including,
ensure protection of the rights of returnees. when needed, support in relation to their
mental health, psychosocial well-being and
gender-based violence.
d. Ensure that design and delivery of

316 Committee on the Rights of the Child, general comment

No. 13 (2011), para. 76.

rehabilitation and reintegration programmes
are:

- Based on the best interests of the child
principle;

«  Reflecting the views of the child;

«  Provided through a multi- and inter-sec-
toral approach;

- Age, gender and disability sensitive;
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« Localized;

« Respectful of children’s religious and
cultural identities;

« Non-stigmatizing; and

«  Built on the strengths and services
existing in the community, including
extended families.

e. Take an individualized approach to each child,
family and community concerned, taking the
unique context, needs, resource availability
and limitations into consideration.

f. Prepare and sensitize families and commu-
nities that will receive children affected by
the foreign fighter phenomenon, especial-
ly children returning from conflict-affected
areas, while respecting the right to privacy and
avoiding stigmatization. Address any factor in
the community that may render rehabilitation
challenging, including the existence of
peer-pressure.

g. Ensure periodic evaluation of rehabilitation
and reintegration programmes, including
their effectiveness. Conduct risk assessments
of any adverse human rights impacts.




SECTION 6: Juvenile Justice

159. The Security Council has emphasized
that children who were recruited in violation of
international law by armed groups and have been
accused of committing crimes during armed con-
flicts should be treated primarily as victims of
violations of international law.?” The Council has
specifically urged Member States to consider non-
judicial measures as alternatives to prosecution
and detention that focus on the rehabilitation
and reintegration of children formerly associated
with armed groups. Guiding principle 31 of the
Security Council Counter-Terrorism Committee’s
guiding principles on foreign terrorist fighters
recommends that Member States “consid-
er appropriate administrative measures and/or
rehabilitation and reintegration programmes as
alternatives to prosecution in appropriate cases.
Such measures should be used in a manner com-
pliant with applicable international human rights
law and national legislation and should be subject
to effective review”:” The Committee’s principles
reflect the Principles and Guidelines on Children
Associated with Armed Forces and Armed Groups
(the Paris Principles) which prioritize reintegration
and rehabilitation of children primarily as victims
of violations of international law. The preference
of seeking alternatives to prosecution is based
on the status of children as victims of vio-
lations of international law regarding child
recruitment and the use of children in hostilities
and is supported by an approach that aims to
minimize revictimization. In reality, a significant
number of children—especially teenage boys—

317 Security Council resolution 2427 (2018), para. 20.

318 Ibid., para. 21; see also Security Council resolution
2225 (2015), para. 9.

319 S/2015/939, annex Il, (2018), guiding principle 31.

have been systematically arrested and detained
for their alleged association with designated
terrorist groups.” They are exposed to harsh
detention conditions, charged under anti-terror-
ism laws and even sentenced to capital punish-
ment.

160. Although children have agency,
whether children ever truly voluntarily associate
with armed groups is contested, as those who
join armed groups often do so under extreme
manipulation, coercion and duress.® Nonetheless,
children who have reached the age of criminal
responsibility may be criminally liable for certain
actions, but only with due consideration to their
right to child-specific due process and minimum
standards based on their age, needs and specific
vulnerabilities, and with respect for internationally
recognized juvenile justice and fair trial standards.
Duringthe course ofjudicial proceedings, including
investigation and trial, consideration should be

320 A/HRC/40/49, para. 18; A/72/865, paras. 76, 186 and 224;
A/73/278, para. 9.

321 International Criminal Court, Submission of the Obser-
vations of the Special Representative of the Secretary Gen-
eral of the United Nations for Children and Armed Conflict
pursuant to Rule 103 of the Rules of Procedure and Evidence
in the case The Prosecutor v. Thomas Lubanga Dyilo (ICC-
01/04-01/06-1229-AnxA), 18 March 2008, paras. 10, 14, 18, 21
and 23, (arguing that: “(1)The distinction between voluntary
enlistment and forced recruitment is a distinction without
meaning in the context of armed conflict because even the
most voluntary of acts can be a desperate attempt to survive
by children with a limited number of options in the context of
war; and (2) Using children to participate actively should be
interpreted broadly since children are required to play mul-
tiple support roles including as spies, messengers, porters,
scouts, and cooks, that place them in danger”); see also In-
ternational Criminal Court, The Prosecutor v. Thomas Lubun-
ga Dyilo, ICC-01/04-01//06, judgement of 14 March 2012; Unit-
ed Nations University, Cradled by Conflict: Child Involvement
with Armed Groups in Contemporary Conflict (2018).
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given to the coercive environment under which
the child was living or forced to act. The best
interests of the child should be the primary
consideration when applying counter-terrorism
laws and policies to children.®> The justice process
should have as the primary goal the ultimate
rehabilitation and reintegration of the child con-
cerned.

161.  On the topic of children recruited by
armed groups that are designated terrorist groups,
the United Nations Office of Drugs and Crime
(UNODC) has developed a Handbook on children
recruited and exploited by terrorist and violent
extremist groups.# The Handbook provides
guidance for developing a comprehensive ap-
proach to the treatment of children recruited
and exploited by terrorist and violent extremist
groups, from prevention to reintegration interven-
tion. Such guidance is anchored in the analysis of
the international legal framework and in the iden-
tification of relevant promising practices across
different regions of the world. The Handbook, as
well as the law and standards summarized in the
following section, offers a useful starting point for
how to support children who may be in contact

with the law.

322 A/HRC/40/28, para. 60.

323 UNODC, Handbook on Children Recruited and Ex-
ploited by Terrorist and Violent Extremist Groups: The Role
of the Justice System (2017). The Handbook is available in
Arabic, English, French, in printed and electronic versions.

6.1 International Law and Standards

6.11  Promoting Alternatives to Prosecution

Children as victims of international law violations

162.  The Security Council has emphasized that
children who have been recruited by armed groups
in violation of international law and are accused
of having committed crimes during armed conflict
should be treated primarily as victims of violations
of international law.* Security Council resolution
2396 (2017) stresses the importance of assisting
women and children associated with foreign ter-
rorist fighters who may be victims of terrorism,
taking into account gender and age sensitivities.

163.  Children who are used by designated ter-
rorist groups are victims of violations of broader
international laws against recruitment and use of
a child.® The Optional Protocol to the Convention
on the Rights of the Child on the involvement of
children in armed conflict prohibits recruitment
and use in hostilities of anybody under 18 years
of age by armed groups.” International humani-
tarian law — under the Additional Protocols to the
Geneva Conventions of 1949 and customary hu-
manitarian law - also prohibits recruitment and

324 Security Council resolution 2427 (2018), para. 20.
325 Security Council resolution 2396 (2017).

326 UNODC, Handbook on Children Recruited and Exploited
by Terrorist and Violent Extremist Groups (2017), 40-46.

327 Optional Protocol to the Convention on the Rights of
the Child on the involvement of children in armed conflict
(2000), art. 4.
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use of anybody under 15 years old in hostilities.*:
Conscripting or enlisting children under the age
of 15 years or using them to participate actively in
hostilities constitutes a war crime in international
and non-international armed conflicts under the
Rome Statute of the International Criminal Court.>
Finally, the International Labour Organization
(ILO) Convention No.182 on the worst forms of child
labour also requires States to prohibit and elimi-
nate “forced or compulsory recruitment of children
for use in armed conflict” as a matter of urgency.=

164. The Security Council has recognized
that children may have been required to serve
in designated terrorist groups in many different
roles, including as supporters and facilitators.=
The use of children by designated terrorist groups
should be interpreted broadly, as children may
have been used as “fighters, cooks, porters, mes-
sengers, spies or for sexual purposes”. Use should
not be limited to direct participation in hostilities.*

165.  Children affected by the foreign fight-
er phenomenon may also be victims of
abduction, sexual violence and trafficking. The

328 Additional Protocol I (1977) to the Geneva Conventions,
art. 77(2); Additional Protocol Il (1977) to the Geneva Conven-
tions, art. 4(3)(c); ICRC, Customary International Humani-
tarian Law database, rule 136 recruitment of child soldiers,
available at https://ihl-databases.icrc.org/customary-ihl/
eng/docs/vi_rul_rule136; ICRC, Customary International Hu-
manitarian Law database, rule 137 on participation of child
soldiers in hostilities, available at https://ihl-databases.icrc.
org/customary-ihl/eng/docs/vi_rul_rule137.

329 Rome Statute for the International Criminal Court
(1998), art. 8; Security Council resolution 1261(1999), para.
2; Security Council resolution 1460 (2003), para. 8; Security
Council resolution 2143 (2014), para. 5.

330 Convention concerning the Prohibition and Immediate
Action for the Elimination of the Worst Forms of Child Labour
(1999), art. 3(a).

331 Security Council resolution 2396 (2017), para. 31.

332 The Paris Principles on Children Associated with Armed
Forces or Armed Groups (2007), para. 2.1.

Security Council recognizes that there is a link
between abduction, recruitment and trafficking of
children. Children in situations of armed conflict
can be particularly vulnerable to trafficking,
while some children are victims of trafficking and
exploitation by designated terrorist groups. Vic-
tims of trafficking and abduction should not be
punished for crimes committed as a result of their
being trafficked.*

Example from Morocco—
Rehabilitation prioritized

In Morocco, rehabilitation is prioritized
over criminal prosecution, taking into
consideration the fact that prosecution itself
may further traumatize children returning
from conflict-affected areas. The Government
has devised a rehabilitation programme
with the aim of eventually releasing the
children to their families. The programme
also contains reconciliation aspects devel-
oped in consultation with religious scholars.

Voluntariness of association and coercive environment

166.  Although children are recognized as
agents in their own right, whether they can ever be
considered to have intentionally associated with
armed groups is disputed. Given that the recruit-
ment that appears to be most voluntary could be
an attempt to survive in the context of war with
limited options, distinction between voluntary
and forced recruitment may be artificial. Children

333 Security Council resolution 2427 (2018), para. 39.

334 See, for example, Protocol to Prevent, Suppress and
Punish Trafficking in Persons, especially Women and Chil-
dren, supplementing the United Nations Convention against
Transnational Organized Crime (2000).
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who join armed groups often do so under extreme
manipulation, coercion, and duress. Children may
be unable to avoid association with armed groups,
including designated terrorist groups, that are in
control of a territory, and whose tactics, methods
and milieu are inherently coercive. Most children
associated with designated terrorist groups expe-
rience some form of coercion or constraint.> Even
when children exhibit some degree of agency in
joining armed groups, they often join to meet ba-
sic needs. Children living in territory that is con-
trolled by armed groups often have no choice but
to become affiliated in some capacity, even if their
affiliation is limited to non-combative roles, such
as forced marriage or participating in training or
the education system.* Therefore, prosecution
and criminalization of children formerly under the
control of designated terrorist groups should not
be undertaken, particularly when the association
is only alleged.

167.  Assessment of the child’s criminal
responsibility should be made on a case-by-case
basis, and should include any mitigating factors.
States should seek to provide clear criteria for
competent authorities in this regard. During any
contact with the law, consideration should be
given to the coercive environment under which
children were living or forced to act. Factors that
must be considered include the child’s age when
he or she became involved in the armed group;
reasons for joining; consequences of refusal to
join and consequences of attempting to leave;
length of time as a member; forced use of drugs,
alcohol and medication; level of education and
understanding; trauma, abuse or ill-treatment

335 A/HRC/40/28, para. 36.

336 Ibid., para. 37.

337 United Nations University, Cradled by Conflict: Child
Involvement with Armed Groups in Contemporary Conflict
(2018), 240.

suffered; and absence of positive role models.

168. At the same time, under national laws,
association or affiliation with armed forces or
groups often includes girls and boys who serve in
support roles, and in some legislation, includes
preparatory or ancillary actions, material sup-
port, or even posts on social media due to broad
counter-terrorism legislation.* Such laws, as
applied to children, violate international law.
Children, as victims of recruitment and use, should
not face criminal charges for acts of association
with a group deemed a designated terrorist group
by the United Nations. Rather, States should
investigate and prosecute adults who recruit
children or who manipulate, coerce or order them
to commit terrorist acts. Likewise, expressions of
support for particular groups, acts, or ideologies
that do not rise to the level of incitement to
discrimination, hostility, or violence, or to
committing terrorist acts, should not constitute
criminal offenses.*

6.1.2 International Justice Standards for
Children

169. Many children affected by the foreign
fighter phenomenon are under the minimum
age of criminal responsibility (Committee on
the Rights of the Child recommends 14 years),
and/or are merely living under the control of
armed groups. For these children, there is no
legitimate reason for prosecution. Children should
not be prosecuted for membership in an armed
group nor affiliation based on family ties or other
association, as recruitment and use of children by

338 Ibid., 42, 220.

339 International Covenant on Civil and Political Rights
(1966), arts. 19 and 20; General Assembly resolution 26/288,
Global Counter-Terrorism Strategy (2006) and Security Coun-
cil resolution 1624 (2005).
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armed groups is a violation of their rights.

170.  For any child over the minimum age of
criminal responsibility who may have been actively
involved in conflict, States are encouraged to use
community-based alternatives to prosecution and
detention, in accordance with international stan-
dards applicable to all children who are in contact
with the law. These alternatives include pretrial
diversion, community service, probation and
conditional or suspended sentences.* Such stan-
dards apply equally to children associated with
armed groups, including designated terrorist
groups.

171. Even used as a last resort, any prosecution
must adhere to child-specific due process, and
minimum standards based on a child’s age, needs,
and specific vulnerabilities. Member States’
actions must be consistent with international
human rights law, as related to domestic law
enforcement and  counterterrorism.*  Due
process guarantees must be consistent with all
international human rights law.*> Juvenile justice
systems should always be used for children,
rather than military or special courts, including
in the case of terrorism or national security
offenses.” States should provide services for
rehabilitation and preparation for reintegration
with families and communities as early as
possible, including during times when children
are in detention or serving custodial sentences.

340 The Beijing Rules (1985), rule 11.4.
341 Security Council resolution 2396 (2017), para. 7.

342  General Assembly resolution 72/180 (2018) on protec-
tion of human rights and fundamental freedoms while coun-
tering terrorism, para. 5(s).

343 A/HRC/40/28, para. 52.

Minimum Age of Criminal Responsibility

172.  The Committee on the Rights of the Child—
a body monitoring the implementation of the Con-
vention on the Rights of the Child by States parties
—recommends that all children under age 18 be
tried as children. In addition, the Committee
now recommends a minimum age of criminal
responsibility to be set between the ages of
14 and 16.** The Committee recommends that
all children under age 18 be tried as children if
they have reached the minimum age of criminal
responsibility. Therefore, at a minimum, no
child under 14 should be prosecuted. Instead,
social services, including case management, and
reintegration services, should be provided to
address the root causes of their conduct and
the consequences of their experiences.s

173.  Criminal accountability measures shall
consider the child’s age at the time of the commis-
sion of a crime, and simultaneously support the

344 Committee on the Rights of the Child, general comment
No. 10 (2007), para. 38; see also Human Rights Committee,
Concluding Observations: Belgium, CCPR/C/BEL/CO/5 (2010),
para. 23 (“The State party should review its legislation with a
view to preventing minors between the ages of 16 and002018
from being tried as adults.”); Committee against Torture, Con-
cluding Observations: Ethiopia, CAT/C/ETH/CO/1(2011), para.
27 (recommending that the state “classify persons above 15
and under 18 years of age as “young persons” who are sub-
ject to the lighter penalties in articles 157-168 of the Criminal
Code and may not be kept in custody with adult criminals”);
Committee against Torture, Concluding Observations: Luxem-
bourg, CAT/C/LUX/CO/5 (2007), para. 10 (calling on state to
“do everything possible to ensure that minors are never tried
as adults”); A/HRC/13/30/Add.2, para. 31 (expressing concern
at “the exclusion of children between 16 and 18 years of age
from the juvenile justice system”).

345 Committee on the Rights of the Child, general comment
No. 10 (2007), para. 35; see also Inter-American Commission
on Human Rights Rapporteurship on the Rights of the Child,
Juvenile Justice and Human Rights in the Americas (2011),
available at www.oas.org/en/iachr/children/docs/pdf/juve-
nilejJustice.pdf, paras. 39-47.

346 Committee on the Rights of the Child, general comment
No. 24 (2019), para. 38.
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child’s rehabilitation.>” With respect to any child
who may be prosecuted for crimes committed
while part of an armed group, during the course
of any trial, consideration should be given to the
coercive environment under which the child was
living or forced to act. Individuals must never be
subject to the death penalty or life imprisonment
without parole for acts they may have committed
while a child.* Juvenile justice systems should
prevent further exposure to violence.

174.  Being charged with terrorism-related of-
fences or offences against national security shall
not constitute cause to rebut the conclusive pre-
sumption that a child below the minimum age of
criminal responsibility, as defined by domestic
legal systems, cannot commit a criminal offence.
Equally, it shall not constitute cause to prosecute
and try a child—or a person who was below 18
at the time of the alleged offence—as an adult.
Domestic legislation shall not define different
(lower) ages of criminal responsibility solely for
terrorism related offences or for offences against
national security.

Procedural safeguards

175.  If children over the minimum age of crimi-
nality are tried, hearings and trials must be be-
fore independent and impartial judicial bodies.
They must be afforded all due process guarantees
under international standards, including non-
retroactive juvenile justice, presumption of inno-
cence, right to counsel, right to be heard, right to
effective participation in the proceeding, includ-

347 Convention on the Rights of the Child (1989), arts. 37,
40; Committee on the Rights of the Child, general comment
No. 24 (2019), para. 75.

348 International Covenant on Civil and Political Rights
(1966), art. 6, para. 5; Convention on the Rights of the Child
(1989), art. 37, para (a); Committee on the Rights of the Child,
general comment No. 24 (2019), para. 75.

ing through interpreters, and prompt and direct
information of the charges.*

176.  Regardless of the type of alleged crime
committed by a child, States should also apply
the United Nations Standard Minimum Rules for
the Administration of Juvenile Justice (Beijing
Rules), which provide basic procedural safeguards
for children, many of which are restated in the
Convention on the Rights of the Child.»

The Beijing Rules state that the juve-
nile  justice  system shall  emphasize:
- the well-being of the child, and

ensure proportional responses to offenders*,

« the presumption of innocence as well as rights
to notification charges, to counsel and
representation, to presence of guardian/
parent, to confront witnesses, and to appeal*

« judgement without delay, with contemplation
of release from detention=3

- contemplation of diversion at any decision-
making point* with community-based diver-
sion recommended=s;

- detention for as short a time period as is pos-
sible, as a last resort, and placement to alter-
natives to detention when

349 International Covenant on Civil and Political Rights
(1966), art. 14; Convention on the Rights of the Child (1989),
art. 40.

350 The Beijing Rules (1985). Standards for children in con-
tact with the law also are enshrined in the Convention of the
Rights of the Child (1989), International Covenant on Civil
and Political Rights (1966), and General Assembly resolution
70/175 (2015), the United Nations Standard Minimum Rules
for the Treatment of Prisoners (the Nelson Mandela Rules).

351 The Beijing Rules (1985), rule 5(1).

352 Ibid., rule 7(1); 15(1).
353 Ibid., rule 10(2).
354 1bid., rule 11(2).
355 Ibid., rule 11(3).
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possible®s;

« prohibition of capital punishment:;

«most limited restriction on personal liberty as is
possible®s;

+ least possible use of institutionalization®,

« provision of education, vocational, or other re-
habilitative services*® and attention to special
needs of females.*

177. The Neuchatel Memorandum on Good
Practices for Juvenile Justice in a Counterterrorism
Context* provides specific guidance with respect
to terrorist contexts. The United Nations Guidelines
for the Prevention of Juvenile Delinquency (The
Riyadh Guidelines)= and United Nations Rules
for the Protection of Juveniles Deprived of their
Liberty (the Havana Rulesy* are additional
standards on justice for children. They include the
right to an identity and a nationality, the right to
grow up in a family environment and the right to
special protection when deprived of that family
environment, as well as the right to legal counsel,
to be held separately from adults unless in their

356 Ibid., rules 13(1), 13(2).
357 1bid., rule 17(2).
358 Ibid., rule 17(1).
359 |bid., rule 19(1)
360 Ibid., rule 24(1).

361 Ibid., rule 26(4).

362 Global Counterterrorism Forum, Neuchatel Memoran-
dum on Good Practices for Juvenile Justice in a Counter-
terrorism Context, available at www.thegctf.org/Portals/1/
Documents/Toolkit-documents/English-Neuchatel-Memo-
randum-on-Juvenile-justice.pdf

363 General Assembly resolution 45/112 (1990), United Na-
tions Guidelines for the Prevention of Juvenile Delinquency,
available at www.un.org/documents/ga/res/45/a45r112.htm
(the Riyadh Guidelines).

364 General Assembly resolution 45/113 (1990), United Na-
tions Rules for the Protection of Juveniles Deprived of their
Liberty, available at www.ohchr.org/EN/Professionallnter-
est/Pages/JuvenilesDeprivedOfLiberty.aspx.

best interests and to receive services while in de-
tention.

178.  Importantly, to ensure effective
implementation of these rights, it is critical that
personnel involved in the administration of juvenile
justice are competent and have proper training. They
should also be informed about each child’s individual
circumstances, as well as the needs of the most
vulnerable children.x

Example from France—Educating
professionals working with children

The Government of France has a small
group of trainers who provide training for all
professionals, such as judges, who work
with children affected by the foreign fighter
phenomenon. The trainers include judges
and psychologists.  Training  covers
information about the trauma suffered by
children and the reality of life in conflict
zones. This training was found to be help-
ful as it enables children to establish better
relationships with these professionals if the
latter is aware of what each child has gone
through.

Detention as a last resort

179.  Children should be detained only as a
last resort, for the shortest possible period of
time. They should not be deprived of liberty for
protective purposes. Regardless of the nature of
the charges against them, children should not be
detained for administrative purposes. Children
formerly  associated with  armed groups

365 Committee on the Rights of the Child, general comment
No. 24 (2019), para. 40.
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should not be detained or prosecuted solely 6.2 Key Recommendations

for their association or membership in the group

(see chapter 7 on deprivation of liberty).

In the 2018 Addendum to the 2015
Guiding Principles on Foreign
Terrorist Fighters (5/2018/1177),
the Security Council Counter-Terrorism
Committee specifies that in cases involving
children, States should ensure that
competent authorities:

- are provided with appropriate scope for
discretion at all stages of proceedings;

have at their disposal a variety of
alternatives to judicial proceedings and
sentencing, including, if appropriate,
age-sensitivechild-protectionmeasures;

are provided with clear guidelines
with respect to whether, or under what

conditions, they should keep a child in
detention and in which cases diversion
is possible, subject to regulation and
review, in accordance with international
law and national standards, and bearing
in mind that, in cases involving children,
detention should be used as measure of
last resort; and

act in accordance with the guidelines
regulating pretrial detention and the
utilization of other measures of restraint,
as provided for in their national criminal
legislation and defined in compliance
with international law.

180.

The following are recommended:

Decision to investigate and prosecute

a.

Children over the age of criminal responsibility
—14, as recommended by the Committee on
the Rights of the Child—may be liable for certain
actions, when credible evidence exists, but
only under internationally recognized justice
and fair trial standards, including juvenile
justice standards that consider a child’s age
at the time of the alleged criminal act.

Do not investigate or prosecute a child solely
for the child’s association with or membership
in any group. Children, as victims of recruitment
and use, should not face criminal charges for acts
of association with a designated terrorist group.
Rather, investigate and prosecute adults who
recruit children or who manipulate, coerce or
order them to commit terrorist acts.

Do not investigate or prosecute anyone for
crimes committed by family members.

Procedural safeguards

d.

Treat all children accused of crimes, including
terrorism related crimes, in @ manner consistent
with international juvenile justice and fair trial
standards.

During the course of justice proceedings, includ-
ingtrial, considerthe coercive environment under
which the child was living or forced to act.




Detention and sentencing

f.  Use detention only as the last possible resort
for the shortest possible time. Seek alternatives
to detention, including community-based/non-
custodial/care facilities.

g. When there is any form of detention or sentenc-
ing for children, its aim should be rehabilitation
and reintegration.x

h. Never impose capital punishment or life
imprisonment without the possibility of
release on an individual who committed
a crime as a child.

366 Committee on the Rights of the Child, general comment
No. 24 (2019).
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SECTION 7: Deprivation of Liberty

181.  Under international human rights law,
“deprivation of liberty” is defined as “any form
of detention or imprisonment or the placement
of a person in a public or private custodial setting
which that person is not permitted to leave
at will by order of any judicial, administrative
or other authority.*” Such action may include
arrests,  pre-trial  detention,  “preventive”
detention or “administrative detention”.»=

182. As a matter of principle, deprivation of
liberty is almost never in the best interest of the
child. Use of deprivation of liberty of a child
should be a last resort when no other less
restrictive alternatives are available and for as
shorta period as possible. When detention is used,
it poses other serious challenges that can be
harmful to children. Deprivation of liberty of chil-
dren affected by the foreign fighter phenomenon,
including incarceration and detention, is
also likely to be counter-productive from a
security perspective. Such measures can make
recidivism more likely, create legitimate
grievances in certain communities and reduce the
likelihood of successful reintegration efforts.:

183. Some children affected by the foreign
fighter phenomenon are deprived of liberty for
their or their parents’ alleged association with

367 Optional Protocol to the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punish-
ment (2002), art. 4(2).

368 CTITF Working Group on protecting human rights while
countering terrorism, Basic Human Rights Reference Guide:
Detention in the Context of Countering Terrorism (2014), para. 5.

369 United Nations University, Cradled by Conflict: Child
Involvement with Armed Groups in Contemporary Conflict
(2018), 224; UNODC, Handbook on Children Recruited and Ex-
ploited by Terrorist and Violent Extremist Groups (2017), 98.

designated terrorist groups.” Security Council
resolutions 2178 (2014) and 2396 (2017) oblige
Member States to establish serious criminal
offenses and to investigate and prosecute those
suspected of being foreign terrorist fighters. Most
individuals who are suspected of being foreign
fighters face detention and prosecution in the
country of conflict or upon return to their home
countries. Children of foreign women are de-
tained along with their parents or caregivers.
As previously noted, many children, particu-
larly teenage boys, have been systematically
arrested and detained for their presumed affilia-
tion with designated terrorist groups.”” Older boys
are also frequently detained along with their fa-
thers during investigations. They are exposed
to harsh detention conditions, charged under
anti-terrorism laws and even sentenced to capi-
tal punishment. In addition, there is an overreli-
ance on administrative detention for children.:
There are also situations in which a large number
of women associated with designated terrorist
groups, along with their children, are held in
detention or camps for long period of time.”

184.  Given the prevalence of deprivation of
liberty as a response to children affected by the
foreign fighter phenomenon, the present chapter
briefly summarizes relevant human rights and
humanitarian principles applicable to all children
deprived of liberty. The chapter also touches upon

370 A/72/865, para. 224.

371 A/HRC/40/49, para. 18; A/72/865, paras 76, 186, 224;
A/73/278, para. 9.

372 UNODC, Handbook on Children Recruited and Exploited
by Terrorist and Violent Extremist Groups (2017), 97.

373 A/HRC/40/70, para. 45.
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considerations to be made when a child is being
detained together with his or her parent, as well as
detention of a child as part of the juvenile justice
process. Because detention of children for reasons
related to the migration status of them or their par-
ents is prohibited under international law.”

71 International Law and Standards

7.1.1 Key Principles and Standards Concerning
Deprivation of Liberty of Children

Right to personal liberty

185. Under international law, every per-
son has the right to liberty.” In relation to chil-
dren who are in contact with law, the Convention
on the Rights of the Child requires that chil-
dren be detained only as a last resort and for
the shortest amount of time.” As noted ear-
lier, the Security Council has also urged Member
States to consider non-judicial measures as
alternatives to prosecution and detention for chil-
dren formerly associated with armed groups.=”

Prohibition of arbitrary detention of children

186. International human rights law and
standards set out minimum requirements to
ensure that individuals are not deprived arbitrarily
or unlawfully of their liberty and that rights of

374 Joint general comment No. & (2017) of the Committee
on the Protection of the Rights of All Migrant Workers and
Members of Their Families No. 23 (2017) of the Committee on
the Rights of the Child, paras. 5-13.

375 International Covenant on Civil and Political Rights
(1966), art. 9; Convention on the Rights of Persons with Dis-
abilities (2006), art. 14, International Convention on the Pro-
tection of the Rights of All Migrant Workers and Members of
Their Families (1990), art. 16.

376 Convention on the Rights of the Child (1989), art. 37.

377 Security Council resolution 2427 (2018), para. 21.

detainees are not violated. The Convention on
the Rights of the Child prohibits the arbitrary or
unlawful deprivation of liberty of a child.” The
Security Council has echoed the principle that
no child should be deprived of his or her liberty
unlawfully or arbitrarily and has called on all
parties to conflict to cease unlawful or arbitrary
detention.””

187.  “Arbitrariness” should be interpreted
broadly “to include elements of
inappropriateness, injustice, lack of predictabil-
ity and due process of law, as well as elements of
reasonableness, necessity and proportionality”.
Any decision to deprive a child of his or her liberty
must take into account his or her best interests as
a primary consideration, including with regard to
the duration and conditions of detention.>* Deten-
tion must be based on grounds previously estab-
lished by law. These grounds for detention cannot
be assumed, particularly on blanket assumptions
relating to the age of the child and must be deter-
mined on a case-by-case basis.

378 Convention on the Rights of the Child (1989), art 37(b).

379 Security Council resolution 2225 (2015), para. 17; Secu-
rity Council resolution 2427 (2018), para. 13.

380 Human Rights Committee, general comment No. 35
(2014) on article 9 (liberty and security of person), para. 13.

381 |bid., para. 18.
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Detention conditions

188. In a case in which a child is deprived of
liberty, international norms require that the
detention conditions meet certain standards.
States have a heightened duty of care towards
individuals deprived of their liberty and to take
any necessary measures to care for their life
and bodily integrity.>> Children must be treated
with special respect and protection, including
when they are deprived of their liberty.
Fundamentally, children of detainees or prisoners
should not be treated as detainees or prisoners
themselves.®** To prevent any physical or psycho-
logical harm to such children, the environment
where they live should be as close as possible
to a normal environment outside of detention.
The detention facility should be flexible enough
to meet the needs of detainees with children.

189. Some of the practical aspects provided for
under relevant international instruments include
the following:

«  Prohibition against torture and other in-
human treatment: The prohibition against
torture and other forms of ill-treatment is
considered as a jus cogens norm of customary
international law, applicable to all States in
all circumstances. Some human rights treaties,
including the Convention on the Rights of
the Child, also codify this requirement. The
Convention provides that no child shall be
subjected to torture or other cruel, inhuman

382 Human Rights Committee, general comment No. 36
(2018), para.25.

383 ICRC, Customary International Humanitarian Law da-
tabase, rule 135 on children, https://ihl-databases.icrc.org/
customary-ihl/eng/docs/v1_rul_rule135.

384 The Bangkok Rules (2010), rule 49.

or degrading treatment or punishment.: The
Convention also requires States parties to treat
every child deprived of liberty with humanity
and respect for the inherent dignity of the human
person.:

Under international humanitarian law, the
obligation of humane treatment under Common
Article 3 of the Geneva Conventions entails a
requirement of humane treatment for children.
The determination of whether the treatment of
a person deprived of his or her liberty, or the
conditions of detention, constitutes cruel or
inhuman treatment should be considered not
only by the objective elements relating to the
severity of the harm, but also the subjective
elements relating to the condition of the victim.
Significantly, the physical, mental and moral
effects of an act or omission on a child depend
on the child’s age and, as a consequence, so do
the degrees and kinds of suffering that would
amount to a violation of Common Article 3.

Safety and security: Detention conditions
themselves can be conducive to various forms of
violence against children. To address that, States
are urged to provide appropriate care and protec-
tion and to promote good practices to strengthen
the protection and safety of children, including
for those living in custody with a parent, such as
the provision of special mother-and-child units.*
States are encouraged to allow civilian child pro-
tection actors access to children deprived of lib-
erty, including children detained or imprisoned

385 Convention on the Rights of the Child (1989), art. 37(a).
Also see Convention against Torture and other Cruel, Inhuman
or Degrading Treatment or Punishment (1987) art. 2, and Inter-
national Covenant on Civil and Political Rights (1966), art. 7.

386 Convention on the Rights of the Child (1989), art. 37(c).

387 A/RES/69/194), paras. 38(d), (g).
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for association with armed groups, as well
as independent human rights monitors.

- Family unity and separation of adults and
children: Generally, except for cases in which
families are accommodated as family
units, children must be held in quarters
separate from those of adults.® While
international humanitarian law does not ex-
clude the detention of children, it emphasizes
that they must be lodged together with their
parents if they were interned during an inter-
national armed conflict in accordance with
the Fourth Geneva Convention.»® Customary
international humanitarian law also requires
that family life be respected as far as pos-
sible (see chapter 3 on preserving family
unity).»" If not with parents, children should
be kept in a juvenile facility separate from
adults. When a child is detained, States shall
notify the parents and family of any detained
child about the child’'s whereabouts and
provide information to the child about the
whereabouts of his or her family members
and facilitate family contact. Establishment of
family links is critical not only to supporting
family unity and to the rehabilitation and
reintegration of the child, but alsoto

388 Security Council resolution 2427 (2018), para. 20.

389 ICRC, Customary International Humanitarian Law da-
tabase, rule 120 on accommodation for children deprived
of their liberty, available at https://ihl-databases.icrc.org/
customary-ihl/eng/docs/vi_rul_rule120.

390 Geneva Convention (1V) relative to the Protection of Ci-
vilian Persons in Time of War (1949), art. 82; ICRC, Customary
International Humanitarian Law database, rule 120 on ac-
commodation for children deprived of their liberty, available
at https://ihl-databases.icrc.org/customary-ihl/eng/docs/
v1_rul_rule120.

391 ICRC, Customary International Humanitarian Law data-
base, rule 105 on respect for family life, available at https://
ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_
rulel105.

reducing fear and anxiety related to missing
family members.

Registration: At the time of admission, the
number and personal details of children
being admitted should be recorded, including
names and ages.** All information relating to

a child should be kept confidential and used
only in a manner consistent with the best
interests of the child.»:

Examples from Morocco and Thai-
land—Birth registration

In Morocco, children born in prison are reg-
istered. Information about the address of
the prison or the fact that the child was
born in prison is not included in the reg-

istration documents. Similarly,

in Thai-

land, even if a child is born in a prison,
it is prohibited to record the prison as the
birth location.

Adequate standard of living: Adequate
and timely meals, a healthy environment
and regular exercise opportunities should
be provided.®* There should be a regular
supply of water available for the personal
care of children and mothers.»

Health care: Each child should undergo
health screening, preferably by a child health
specialist. Suitable health care equivalent to
that available in the community should be

392

393

394

395

The Bangkok Rules (2010), rule 3(1).
Ibid., rule 3(2).
Ibid., rule 48(1).

Ibid., rule 5.

086 e



provided, including regular vaccination.»s
Specialists should monitor the development
of children in detention in collaboration with
community health services.*” Pregnant women
and breastfeeding mothers should receive ap-
propriate health advice and diets.»* The staff
of detention facilities should also receive ba-
sic training on the health care of children so
that they can respond appropriately in times
of need and emergencies.**

Education and recreation: Children should re-
ceive adequate, age-appropriate education.«°
Children should also be able to participate in
recreational activities appropriate to their
age and in cultural life and the arts.«

Facilities: There should be child care facilities
or arrangements to enable detained parents
to participate in activities. At the same time,
parents should be allowed to have maximum
possible opportunities to spend time with
their children. It is also recommended that
there be sufficient social services of an ade-
quate quality, including health and education-
al facilities. Children should be allowed to
move freely in open spaces and playgrounds,
as they would if they were in the community.

396

Ibid., rule 9; UNODC, the Bangkok Rules Commentary

(2011), rules 9 and 49-52.

397

398

399

400

401

402

403

The Bangkok Rules (2010), rule 51(1).

Ibid., rule 48(1).

Ibid., rule 33.

Convention on the Rights of the Child (1989), art. 28.
Ibid., art. 31.

The Bangkok Rules (2010), rules 42 and 50.

Committee on the Rights of the Child, Report and rec-

ommendations of the day of general discussion on “Children
of incarcerated parents” (2011), para. 34.

" g;

Example from Belgium—
Infrastructure for children

In  Belgium, infrastructure appropri-
ate for children are provided to those
accompanying mothers in detention. Such
infrastructure often includes a separate
room next to and open to the mother’s cell.
In all cases, the child has a separate bed.
The room has all the necessary equipment
for the stay of an infant or a very young
child. The cells are open as often as pos-
sible (open during the day, closed for the
nights). In principle, the child can move
around freely. He or she also has access to
the courtyard with games adapted to small
children. The child has also toys in the pris-
on cell. Relatives come to the prison regu-
larly to play with the child. Children are also
able to leave the prison regularly, including
to have contact with his or her other par-
ent (or other relatives). In order to avoid
the child’s isolation from society, there are
many support and assistance services that
are responsible for maintaining the child’s
relationships with the outside world. This
includes ensuring maximum contact with
the rest of the family, especially the father
and grandparents. In addition, the child
also regularly leaves prison accompanied
by an adult, either to spend the day in the
nursery or simply to enjoy the fresh air.

7.1.2 Deprivation of Liberty as Part of Juvenile
Justice Process

190. The Convention on the Rights of the Child
and international humanitarian law require that
every child in detention be treated with humanity
and respect for his or her inherent dignity, in



a manner that meets the needs of the child,
depending on his or her age.”« Deprivation of
liberty must not place a detained child out-
side the protection of the law.s All provisions
under the Convention on the Rights of the Child
are applicable to children deprived of liberty,
including the rights to privacy and to the highest
attainable standards of health and to education.
In addition, States must also adhere to
protections under the United Nations Rules for
the Protection of Juveniles Deprived of their Lib-
erty, the United Nations Standard Minimum Rules
for the Administration of Juvenile Justice (The Bei-
jing Rules) and other international standards.

191.  Protections afforded under international
human rights law to children deprived of liberty
as part of the juvenile justice process includes the
judicial review of detention and other fundamen-
tal due process and judicial guarantees.”s For ex-
ample, as soon as a child is detained on a crimi-
nal charge, he or she should be brought before a
judge or other officer authorized by law to exercise
judicial power to review the detention.” The child
should also be able to challenge the lawfulness
of detention at any time.©¢= Whenever possible,
detention pending trial should be replaced
by alternative measures and conditional
release must be used to the greatest extent

404 Convention on the Rights of the Child (1989), art. 37(c);
Geneva Conventions of 12 August 1949, common art. 3.

405 General Assembly resolution 72/180 (2017), Protection
on human rights and fundamental freedoms while counter-
ing terrorism, para. 5(c).

406 Security Council resolution 2427 (2018), para. 21; Gen-
eral Assembly resolution 72/180 (2017), Protection on human
rights and fundamental freedoms while countering terror-
ism, para. 5(c).

407 International Covenant on Civil and Political Rights

(1966), art. 9(3).
408 1bid., art. 9(4).

409 The Beijing Rules (1985), rule 13.2.

and as early as possible. Children should
not be held longer than what is permitted for
the crimes for which they are being charged.

192. As summarized in the previous section,
children should be held separately from adults
unless it is not in their best interest, and in
facilities that are age and gender-appropriate."
Care, protection and all necessary individual as-
sistance, including social, educational, vocation-
al, psychological, medical and physical support,
should be provided in view of the child’s age, sex
and personality.®2 Children have a right to legal
counsel and to receive services while they are in
detention, so that they will be able to recover and
reintegrate with their families and communities
upon release.

193. Some national legislation allows for
administrative detention on security grounds,
preventive detention on grounds of terrorism
or national security related risks, police custody
without charges beyond the ordinary police
custody delays, or any other analogous exception
to the ordinary grounds and delays for detention.
Such exceptional detention regimes shall not,
under any circumstances be applicable in
the case of children allegedly associated with
armed groups, including those designated as
terrorist groups by the United Nations, or oth-
er groups that use terrorist tactics, even in
cases in which such exceptional detention
regimes might be lawfully applicable to adults.

410 Ibid., rule 28.1.

411 Convention on the Rights of the Child (1989), art. 37(c);
The Beijing Rules (1985), rule 13.4.

412 The Beijing Rules (1985), rule 13.5.




On further discussion of deprivation of
liberty of children for alleged association
with designated terrorist groups, see the
UNODC Handbook on Children Recruited
and Exploited by Terrorist and Violent
Extremist Groups: The Role of the justice
System (2017), in particular chapter 3(D)
on children deprived of their liberty.

Example from Tunisia—A probation
system with focus on reintegration.

In Tunisia, a probation system provided un-
der the Child Protection Code since 1995
has been used for reintegration of children
charged with terrorism-related offences.
Judges appoint social workers as proba-
tionary officers. The system allows guarded
freedom for a duration of one to three years.
It can be extended until the child turns 20
years old. The system aims to facilitate the
social reintegration process. During the
guarded freedom period, a child is encour-
aged to participate in various activities, such
as education, sports activities and vocation-
al training. The programme is implemented
jointly by many institutions and civil society
organizations.

7.1.3 Keeping a Child With the Primary
Caregiver in Detention

The best interests of the child as a primary consid-
eration in relation to detention

194. In relation to babies and infants whose
parents are detained or incarcerated, national
laws differ concerning the maximum age at which
children are allowed to stay with their parents in
prison.“> Nevertheless, under the Convention on
the Rights of the Child, such a decision must be
based on the best interests of the child.”» The
assessment of the best interests of the child
is also critical, because whether or not to al-
low such a stay would also have implications
on separating children from a parent or primary
caregiver.«

195. Decisions on whether the best
interests of the child are better served if the
child lives with the parent in detention or
outside should always be assessed on
a case-by-case basis, with the best in-
terests of the «child as a primary

413 UNODC, the Bangkok Rules Commentary (2011), rules
49-52.

414  The Bangkok Rules (2010), rule 49; UNODC, the Bang-
kok Rules Commentary (2011), rules 49-52. While the Bangkok
Rules primarily concerns female prisoners/detainees, the
Rules also recognize that “As the focus includes the children
of imprisoned mothers, there is a need to recognize the cen-
tral role of both parents in the lives of children. Accordingly,
some of these rules would apply equally to make prisoners
and offenders who are fathers”, A/RES/65/229, Annex |, pa-
ral2.

15 Joint general comment No. 3 (2017) of the Committee
on the Protection of the Rights of All Migrant Workers and
Members of Their Families No. 22 (2017) of the Committee on
the Rights of the Child, para 32(e).
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consideration.”  The assessment should
consider the implications on the child’s right
to development and their right to family life,
among others. Deprivation of family care or
long-term  disruptions to relations or
separations may have serious implications on
the child’s right to development, as well as his
or her actual development.“” At the same time,
children suffer irreparable psychological harm
when in detention or situations of restricted
liberty. They are more vulnerable during deten-
tion, and girls in particular are at risk of vio-
lence.

196. States should give due consideration to
circumstances in which the best interests of the
child may be better fulfilled by living with the
parent in detention. Such due consideration
should encompass the overall conditions of
detention, including services available to the
child while in detention, availability and
willingness of family members to care for the
child and the quality of care outside of deten-
tion, as well as the particular need for parent-
child contact in early childhood.* At the same
time, the decision to detain a child with his or
her parent should be regularly reviewed by judi-
cial authorities, particularly when the investiga-
tion or sentence is lengthy. Should it be decided
that the best interests of the child are better ful-

416 Committee on the Rights of the Child, Report and Rec-
ommendations of the Day of General Discussion on “Children
of Incarcerated Parents” (2011), para. 33; UNODC, the Bangkok
Rules Commentary (2011), rules 49-52.

417 Committee on the Rights of the Child, general comment
No. 7 (2005), para. 36(b).

418 UNODC, Handbook on Children Recruited and Exploited
by Terrorist and Violent Extremist Groups (2017), 98.

419 Committee on the Rights of the Child, Report and Rec-
ommendations of the Day of General Discussion on “Children
of Incarcerated Parents” (2011), para. 37; UNODC, the Bangkok
Rules Commentary (2011), rules 49-52.

filled by removing the child from detention, it is
of utmost importance that the separation from
the parent be explained carefully in age-appro-
priate language that children understand, and
that they are prepared and handled with extreme
care. (See chapter 3 on preserving family unity.)

Example from Belgium—The best
interests of the child

Under Belgian law, detained mothers may
keep their children with them up to the
age of 3 years. This rule applies both to
children whose mothers are arrested,
convicted and imprisoned and children
born in prison. The request must always
come from the mother herself. In princi-
ple, the decision on whether to allow the
mother to do so rests with the prison direc-
tor. According to the regulations, the prison
director may not refuse to allow a woman
to be accompanied by a child who is
dependent on the mother's care. The
best interests of the child are the
main criteria in making this determi-
nation. If issues arise, the case can be
referred to a judge who specializes in
juvenile affairs who will make a final deci-
sion on the placement in the best interests
of the child. Several prisons (Bruges, Berk-
endael and Lantin) have specific facilities
for the care of infants. Theoretically, the rule
also applies to fathers, but given the lack of
specific infrastructure in male institutions,
in practice, a child cannot accompany his or
her father.
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Alternatives to detention

197.  Generally, alternatives to detention and
imprisonment should be available and applied
when parents or primary caregivers are accused
of committing an offense. This should be done in
consideration of the possible impact of different
custodial and non-custodial measures on the best
interests of the affected child.» The preference
for non-custodial measures should be applied not
only interms of sentencing, butalsointhe pre-trial

and trial phases.” Non-custodial measures
may include house detention, mother-child
houses, community service, probation and

suspended sentences. Such measures would
save affected children from enduring adverse
implications from their parents’ detention,
including their own possible detention.

198. Non-custodial sentences are especially be
preferred for pregnant women and women with
dependent children. States should make efforts
to keep such women out of detention, with due
consideration to the seriousness of the offence at
issue and the risk to the public.* The preference
for non-custodial measures for pregnant women
and mothers with young children also exists at
the regional level. For example, the African Charter
on the Rights and Welfare of the Child (1999)
provides that a non-custodial sentence should
always be considered first and alternative

420 Committee on the Rights of the Child, general com-
ment No. 14 (2013), para. 69.

421 Committee on the Rights of the Child, Report and Rec-
ommendations of the Day of General Discussion on “Children
of Incarcerated Parents” (2011), para. 30.

422 UNODC, the Bangkok Rules Commentary (2011), rules
57-58.

423 The Bangkok Rules (2010), rule 64.

424 Ibid.; Human Rights Council resolution 10/2 (2009), hu-
man rights in the administration of justice, in particular ju-
venile justice, para. 13.

measures to institutional confinement should be
established and promoted for such mothers.=
The Council of Europe has also recommend-
ed avoiding custodial sentences for pregnant
women and developing and using community-
based sentences for mothers of young children.«

Example from Morocco—The right to
leave detention

In Morocco, article 46 of the Penitentiary
Centre Law provides the right to leave the
penitentiary centre not only for children, but
also for mothers once they serve more than
half of their sentences. They can leave the
centre and stay with their families for 10 days
to maintain family relations. This visit system
can also be used for other purposes, such
as cultural events and education.

7.2 Key Recommendations

199. The following are recommended:

Avoiding deprivation of liberty

a. Deprivation of liberty is generally not in the
best interests of the child. If used, it should
only be used as a last resort because other
measures were tried and failed or there are
no other less restrictive alternatives. It should
be for the shortest period possible and in the
least restrictive setting.

b. Adhere to prohibition of arbitrary detention
under international law. All detention must

425 The African Charter on the Rights and Welfare of the
Child (1999), art. 30.

426 The Council of Europe, Parliamentary Assembly Recom-
mendation 1469 (2000), on mothers and babies in prison.
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be based on grounds recognized as previously
established by law.

In case in which a child is prosecuted and con-
victed, ensure procedural safeguards to guar-
antee regular review and consideration of less
restrictive alternatives.

Even in situations in which a child is interned
in an armed conflict, as provided for under
international humanitarian law, for imperative
reasons of security rather than on the basis of
criminal charges, ensure that such internment
is conducted in accordance with international
humanitarian and human rights law. Ensure
the periodic review of the decision to intern
the child and release the child as soon as the
reason for the internment ceases to exist.

Never detain anyone based on alleged crimes
of family members, except in cases of infants
and toddlers whose primary caregivers are
detained and remaining with the caregiver is
judged to be in the best interests of the child.

Military authorities should never detain any
child. If a child is detained by military au-
thorities, hand over the child to civilian
authorities as soon as possible.

Treatment in detention

g. Never resort to torture and other cruel,

inhuman or degrading treatment or pun-
ishment prohibited under international
law. Even allegations of terrorist-related
offences never justify use of torture.

Ensure humane treatment and conditions in
detention that respect the dignity of the child
in @ manner that considers the specific needs
arising from the age and sex of the child.

At all stage of detention, including pre-trial
detention, ensure access to essential goods
and services, including food, water, hygiene,
health-care, mental care, education, psycho-
social support, exercise and legal aid.
Services provided should be age, gender and
disability-specific.

Ensure that children are detained in quarters
separated from the adults, unless they are
members of the same family, when it is in the
best interests of the child.

Adhere to the absolute prohibition of
disappearances; ensure record-keeping of
each child, including his or her identity
and whereabouts and family contact.

Ensure data of each child in detention remains
confidential and is accessed only by an autho-
rized officer for purposes authorized under
the law. Such data must be destroyed after a
period specified by law/regulations.

Ensure that any child in detention can main-
tain contact with his or her family, including
siblings, through correspondence and visits,
except in exceptional circumstances.

Any child detained with an imprisoned parent
should not be viewed or treated as a prisoner,
but rather should be provided facilities and
services similar to that in the community.

Ensure access and monitoring by an
independent civilian oversight body to any
place of deprivation of liberty.
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SECTION 8: Data Collection and Exchange

200. The collection and exchange of data on
children by States can serve important protective
purposes, particularly to identify missing children
and/or children who may have been kidnapped,
abducted, trafficked or otherwise exploited. There
may also be circumstances when the collection and
exchange of data on children may be necessary
for security purposes when a child is considered
to be a serious risk to him or herself or soci-
ety. Such measures must be carefully regulated
and implemented in accordance with relevant
international human rights law, including the
Convention on the Rights of the Child and the
International Covenant on Civil and Political
Rights, as well as in compliance with any national
and/or regional legislation concerning data pro-
tection.

201.  Inresolution2396(2017),theSecurityCouncil
decided that Member States should develop
watch lists or databases of known and suspected
terrorists, including foreign terrorist fighters, for
use by law enforcement, border security, customs,
military, and intelligence agencies to screen
travelers and conduct risk assessments and
investigations, in compliance with domestic and
international law, including human rights law.
Resolution 2396 does not explicitly require the
placement of children on these watch lists or
databases.

202. Among the various types of data, watch
lists and databases are national and regional
alert systems that provide advance warnings
and check procedures to assist in the recogni-
tion and identification of suspected criminals,
terrorists, and suspicious goods or materials at
border crossings and in the early detection of
suspected or previously unknown criminals and

terrorists. Watch lists and databases provide an
important tool for detecting those suspected of
terrorism-related offences during routine border,
immigration and police checks. Watch lists
and databases also facilitate international
information sharing. There is no internationally
agreed upon definition or distinction between
watch lists and databases, though databases are
often regarded as more permanent and regulated.

203. The potential misuse or abuse of watch
lists and databases can present significant hu-
man rights and rule-of-law challenges, especial-
ly in cases involving children. In the absence of
common international standards for developing
and maintaining watch lists and databases, they
are generally developed at the national level with-
out clear, internationally recognized legal frame-
works. Some of resulting human rights concerns
are outlined in the present chapter. In particular,
in relation to children, failure to ensure an effec-
tive regulatory framework and oversight of collec-
tion and exchange of data is contrary to the prin-
ciple of best interests of the child. Such a failure

can lead to community grievances, further
exacerbating conflict or negatively affecting
social cohesion or conflict resolution initiatives.

204. As with all other actions concerning
children, collection and exchange of the informa-
tion concerning children must be guided by the
best interests of the child and non-discrimination
principles, as well as the rights of the child, as
enshrined in the Convention on the Rights of
the Child. The information of children should
never be collected and exchanged solely
because of their affiliation with their parents, un-
less information exchange is strictly limited for
the purpose of protecting the child and the child’s
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best interests.” In addition, children should
never be placed on lists that result in the de
facto deprivation of certain rights, such as no-fly
lists, which have clear implications on the right
to freedom of movement as discussed below.

205. The present section outlines key human
rights considerations related to collection and
exchange of information on children for protective
and security purposes. Significantly, human rights
implications of data collection and exchange
may be different, depending on the purpose for
which such measures are undertaken. In this
regard, the chapter briefly reviews key human
rights that may be impacted by data collection
and exchange. The chapter further analyses
human rights implications stemming from differ-
ent aims of collection and exchange of the infor-
mation of a child, particularly in light of the best
interests of the child and non-discrimination prin-
ciples. The chapter concludes by briefly reviewing
the procedural safeguards in collecting
and exchanging data of children.

427 United Nations Secretary-General, Key principles for
the protection, repatriation, prosecution, rehabilitation and
reintegration of women and children with links to United Na-
tions listed terrorist groups (2019), p. 6, providing “Member
States should prevent the further stigmatization of children
with links to United Nations listed terrorist group where pos-
sible. In the absence of criminal evidence, Children should
not be placed on watch lists or in other databases based on
family affiliation or alleged affiliation with an armed group.”

8.1 International Law and Standards

8.1.1 Rights Affected by Collection, Use and
Exchange of a Child’s Information

206. Collection and exchange of a child’s
information potentially impacts the enjoyment
of various human rights, depending on how it is
done, for what purposes and what safeguards
are in place to ensure data is not misused.
As all human rights are interrelated and
indivisible, impacts on one right have implications
on the enjoyment of other rights.

The right to privacy

207. The right to privacy* is regarded as a
foundational aspect of democratic societies. The
violation of this right has an impact on numerous
other human rights, including the right to life,
liberty, security of person, health, work and so-
cial security, among others.”> One of the greatest
risks of collection, use and exchange of personal
data is the potential infringement of the right to
privacy, which is provided under a number of in-
ternational instruments, including the Convention
on the Rights of the Child.#® The Convention re-
quires States parties to protect every child from
arbitrary or unlawful interference of his or her pri-
vacy in the home, family and through correspon-

428 “Privacy” has been defined as “the presumption that
individuals should have an area of autonomous develop-
ment, interaction and liberty without interaction with oth-
ers, free from State intervention..” A/HRC/23/40, para. 22;
A/HRC/13/37, para 11, both citing Lord Lester and D. Pannick
(eds.), Human Rights Law and Practice (London, Butterworth,
2004), para. 4.82.

429 A[HRC/40/52, para. 23.

430 Convention on the Rights of the Child (1989), art. 16; In-
ternational Covenant on Civil and Political Rights (1966), art.
17; Universal Declaration of Human Rights (1948), art. 17.
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dence.”" Additionally, no child should be subject-
ed to unlawful*2 attacks on his or her honour or
reputation. Every child also has the right to the
protection of the law from such interference.= In
relation to children above the minimum age of
criminal responsibility, the United Nations
Standard Minimum Rules for the Administration
of Juvenile Justice (the Beijing Rules) elaborates
on the right to privacy and makes it clear that
Member States should ensure that the child’s
right to privacy “shall be respected at all stages in
order to avoid harm being caused to her or him by
undue publicity or by the process of labelling”.:

208. The provision for a child’s right to priva-
cy in the Convention on the Rights of the Child
does not have any specific limitations attached
to it. The Convention stipulates that no child
shall be subjected to “arbitrary or unlawful
interference with his or her privacy”. With regard
to the provision on the right to privacy under
the International Covenant on Civil and Political
Rights, the prohibition of an “arbitrary
interference” is considered to require that any
interference with the right to privacy must be
reasonable and necessary in the particular cir-
cumstances, as well as proportional to the end
sought.«e

431 Convention on the Rights of the Child (1989), art. 16(1).

432 The term “unlawful” has been interpreted to mean that
“no interference can take place except in cases envisaged by
the law”, of which the legislation itself must comply with in-
ternational human rights law. Human Rights Committee, gen-
eral comment No. 16 (1988), para. 3.

433
(2).

434

Convention on the Rights of the Child (1989), art.16(1)-

The Beijing Rules (1985), rule 8.
435 Convention on the Rights of the Child (1989), art. 16(1)

436  A[HRC/27/37, para. 21.

209. It is well recognized that any interference
with the right to privacy must comply with the
principles of legality, necessity and proportionali-
ty.“” In other words, any such interference to the
right to privacy must be (a) provided by law, and
the law must be sufficiently accessible, clear and
precise; (b) necessary for reaching a legitimate
aim; and (c) proportionate to the aim and the least
intrusive option available.”* These restrictions
must be applied along with other key principles,
including those of non-discrimination and the
best interests of the child.=

The right to freedom of movement and its implications

210.  Another right that may be impacted by
collection of data of children, and especially by
the exchange of such information, is the right to
freedom of movement. When a child’s information
is shared internationally, depending on the
purpose of such an exchange, there is a risk of
negative impact on immigration and asylum de-
cisions.“ A child’s freedom of movement could
thus be substantially affected. Being placed on a
no-fly list also seriously impairs freedom of move-
ment. Indeed, a child should not be placed on a
no-fly list, given the lifelong implications of such
an administrative determination and in light of
the principle of the best interests of the child.

437 See UNOCT and CTED, United Nations Compendium of
Recommended Practices for the Responsible Use and Sharing
of Biometrics in Counter Terrorism (2018).

438 A[HRC/13/37, para.19; A/HRC/27/37, para. 23; A/
HRC/34/61, para. 36.

439 A/HRC/37/52, para. 8.

440 International Commission of Jurists, Addressing
Damage, Urging Action. Report of the Eminent Jurists Panel
on Terrorism, Counter-Terrorism and Human Rights (2009),
available at www.refworld.org/docid/499e76822.html.

441 A[HRC/13/37, para. 37.
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211.  The  restriction of freedom  of
movement potentially affects the child’s family
life when they have family members liv-
ing in countries other than countries of their
citizenship or residence. (See chapter 3 on
preserving family unity and chapter 4 on
repatriation). This could further restrict the child’s
opportunities for education or employment in the
future. Such a restriction can also have a cata-
strophic effect on a child’s development if she or
he is forced to remain in a State or region where
she or he will be exposed to violence or further
human rights abuses. States must ensure that
the inclusion of a child in such a database does
not violate the principle of non-refoulement.

8.1.2 Human Rights Implications of Different
Purposes for Collection, Use and Exchange of
a Child’s Information

212. As previously noted, international
human rights law permits restricting certain
rights, including the right to privacy, when
certain requirements are met. One such require-
ment is that the aim of interference must be legit-
imate. Generally, a “legitimate aim” is considered
as something to “protect national security, public
order (ordre public), public health or morals and
the rights and freedoms of others”.“2 The United
Nations Special Rapporteur on the promotion and
protection of human rights and fundamental free-
dom while countering terrorism has argued that
“the prevention, suppression and investigation
of acts of terrorism clearly amount to a legitimate
aim” in relation to restriction of the right to
privacy.*s Under the International Covenant on
Civil and Political Rights, States parties have a
positive obligation to protect citizens and others

442 Human Rights Committee, general comment No. 27
(1999), para. 11.

443 A[69/397, para. 33.

within their jurisdictions against acts of terrorism
to protect their right to life. Consequently, the
Rapporteur argued that that duty could be
discharged through the gathering and analysis
of relevant information.“# Similarly, the United
Nations High Commissioner for Human Rights has
also expressed the view that surveillance on the
grounds of national security or for the prevention
of terrorism or other crime may be a legitimate
aim. The degree of interference must, however, be
assessed against the necessity of the measure to
achieve the aim and the actual benefit it yields
towards such a purpose.“s In light of the above,
the present section briefly discusses various
possible aims for which a child’s data may be
collected, used and/or exchanged and possible
implications for human rights that those aims may
pose.

To protect the child

213.  Some States may collect information on
children who are missing or suspected of being
abducted and exchange such information between
various agencies or even internationally.
For example, children travelling with known or
suspected foreign fighters may be victims of
parental abductions, criminal kidnappings
and human trafficking. Information concerning
children who may be travelling with known or
suspected foreign fighters can be placed on lists
or databases of missing persons. This information
can be shared in a timely and effective manner
between States, for example, through dissemina-
tion of INTERPOL yellow notices. Some States also
note on their watch lists or databases of known
or suspected terrorists, including foreign terrorist
fighters, that a suspect was travelling with a child,
without naming that child.

444 1bid.

445  A[/HRC/27/37, para. 24.
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214.  Timely and effective sharing of information
regarding children who may be missing and/or
who may have been kidnapped, abducted,
trafficked and exploited, can ensure that authori-
ties take effective and appropriate actions when
they come into contact with such children, includ-
ing during routine border controls before travel is
undertaken, upon arrival in another State’s terri-
tory or upon the child’s return.

215.  Asdiscussed in chapter1,the Convention on
the Rights of the Child, among other instruments,
require States parties to protect the right to life of
children. Hence, data collection and exchange for
the sake of protecting the child is likely to be a le-
gitimate aim. However, the purpose of data collec-
tion and exchange must be clearly stated in rele-
vant legislation in accordance with the principle of
legality. In addition, the information collected for
the purposes of protection should not be used or
shared for any other purpose.“s Instead, a child’s
data should be used only in measures to protect
the child. The use of firewalls may be such a mea-
sure to ensure protection of the rights of the child.
Firewalls are measures to separate States’ immigra-
tion enforcement activities from other activities,
such as criminal justice processes. Such measures
ensure that immigration authorities do not have to
share information concerning the immigration sta-
tus of each child with other institutions.«

446 1bid., para. 24.

447 OHCHR and Global Migration Group Working Group on
Migration, Human Rights and Gender, Principles and Guide-
lines, supported by practical guidance, on the human rights
protection of migrants in vulnerable situations, available
at  www.ohchr.org/Documents/Issues/Migration/Principle-
sAndGuidelines.pdf, 12.

To monitor a child, as a potential suspect, because
the parent is suspected of terrorist crimes

216.  The Convention on the Rights of the Child
requires States parties to respect and ensure
children’s rights without discrimination, including
discrimination on the basis of the status, activities,
expressed opinions or beliefs of the child’s
parents.“¢ Children whose parents have been
labelled or suspected of terrorist activity must
also be protected from all forms of discrimination
and stigmatization.*s Hence, the information of
children should not be collected and shared for
monitoring or surveillance only on the basis of
the parents actual or alleged terrorist activity.

217.  Collecting and exchange of information of a
child purely for his or her association with a family
member suspected of a terrorist offense may also
violate the child’s due process and right to receive
individual examination, including for immigration
purposes. This may in turn also lead to violation
of the prohibition on collective expulsions under

448 Convention on the Rights of the Child (1989), art. 2(2).

449 Committee on the Rights of the Child, Report and Rec-
ommendations of the Day of General Discussion on “Chil-
dren of Incarcerated Parents” (2011), para. 33.
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international human rights law.=° Significantly, in
migration contexts, children’s personal data, in
particular biometric data, should be used only
for the purposes of identifying and protecting the
child and ensuring the child’s best interests.”s' As
discussed earlier, the right to freedom of
movement, in turn, also impacts the enjoyment of
other rights.

218.  Monitoring of the child because of an
allegation against the parents may be argued
to be necessary for the legitimate aim of protect-
ing public security. However, given the significant
implications on the best interests of the child
and non-discrimination principle, among others,
it is clear that such measures on the basis
of the allegation against the parents alone

450 The prohibition is on the basis that such mass expulsions
deny individual migrants with the reasonable and objective
examination of and decision on each person’s individual case,
rendering collective expulsions as inherently arbitrary and there-
fore prohibited. International Convention on the Protection of
the Rights of All Migrant Workers and Members of their Families
(1990), art. 22(1); Committee on Migrant Workers, general com-
ment No. 2 (2013) on the rights of migrant workers in an irregular
situation and members of their families, para. 51; Joint general
comment No. 3 (2017) of the Committee on the Protection of the
Rights of All Migrant Workers and Members of Their Families No.
22 (2017) of the Committee on the Rights of the Child, para.47; Hu-
man Rights Committee, General Comment No. 15 (1986) on the
position of aliens under the Covenant, para.10; Committee on the
Elimination of Racial Discrimination, general recommendation
no. 30 (2003) on discrimination against non-citizens, para. 26; A/
HRC/36/39/Add.2, paras. 33, 60; A/72/335, para. 93; A/HRC/37/50,
para.. Joint general comment No. 3 (2017) of the Committee on
the Protection of the Rights of All Migrant Workers and Members
of Their Families No. 22 (2017) of the Committee on the Rights
of the Child, para. 17; see also UNOCT and CTED, United Nations
Compendium of Recommended Practices for the Responsible Use
and Sharing of Biometrics in Counter Terrorism (2018), 31-32.

451 Joint general comment No. 3 (2017) of the Committee
on the Protection of the Rights of All Migrant Workers and
Members of Their Families No. 22 (2017) of the Committee on
the Rights of the Child, para. 17; see also UNOCT and CTED,
United Nations Compendium of Recommended Practices for
the Responsible Use and Sharing of Biometrics in Counter
Terrorism (2018), 31-32.

would not be considerered proportionate
to the aim or the least intrusive option.

To monitor the child on security grounds

219.  The principle of the best interests of the
child must govern a State’s decision to collect, use
and share information about a child, including
what data is collected, how it is used, and the
length of time the data is retained. The principle
also applies when security services are concerned
that a child may pose security threat. As discussed
in section 1.2.2 on the best interests of the child
principle above, there may be situations in which
the best interests of the child and those of others,
including the public, may be potentially in conflict.
States may determine a child to be a secu-
rity threat, including due to past actions taken
while with a terrorist designated group, although
children should not be deemed a security threat on
the basis of association with such a group alone.

220. Ingeneral, the association of any individual
with a watch list or database of known or suspected
terrorists will likely have a very negative impact on
his or her life, with legal, social and reputational
consequences for the individual and his or her
family, particularly in the case of potential data
leakage.”” Placing a child on a watch list or data-
base of suspected terrorists may carry additional
serious ramifications for a child’s future and could
be especially damaging if effective independent
oversight of the entire watch list or database is
not provided, with particular attention paid to
data-management functions and the purposes
for which the data will be used and to avoid
any unauthorized extension of scope or access.

452 A/HRC/14/46, para. 37; International Commission
of Jurists, Addressing Damage, Urging Action. Report of
the Eminent Jurists Panel on Terrorism, Counter-Terrorism
and Human Rights (2009), available at www.refworld.org/
docid/499e76822.html.
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Children are particularly susceptible to
stigmatization, and research on labelling
processes has shown that there are detrimental
effects from identifying young persons as being
in conflict with the law.”* This is so even in cas-
es in which they are ultimately acquitted of the
alleged offence, where the finding of guilt is not
held in any record, the sentence becomes “spent”
or when the law provides that the finding of guilt
is not to disqualify the child in the future from any
job or post.“* These implications may be height-
ened when children are believed to be associated
with terrorist groups. Children who have been
stigmatized or associated with criminal activity in
the past have been found to experience extreme
hardship later on in securing education, housing,
employment and other undertakings necessary to
their development.«

221.  As stressed in the Security Council
resolution 2427 (2018), children associated with
armed groups, including children who have com-
mitted crimes, must be treated primarily as vic-
tims (see section 1.31 on treatment of children
primarily as victims). As discussed in chapter 3,
States have an obligation to rehabilitate and re-
integrate children recruited and used by terrorist
groups. Collecting and exchanging the informa-
tion of a child who may be a potential security risk
and the stigma associated with it could be a barri-
er to reintegration and normalization for children
who have been victims of human rights violations.
They may have been victimized by a terrorist group
and then further stigmatized upon release. States
must not collect and exchange the information of

453 The Beijing Rules (1985), rule 8 on protection of privacy.

454 |bid.

455 Jamaal Abdul-Alim, “Juvenile Records Often Have Life-
long Consequences, Experts Say”, Juvenile Justice Information
Exchange (2015), available at https://jjie.org/2015/06/29/ju-
venile-records-often-have-lifelong-consequences-experts-
say/.

children formerly associated with armed groups
for heightened surveillance or monitoring on the
basis of prior association alone, particularly when
the data may be used for law enforcement and
counter-terrorism practices such as travel ban
lists.

222. The right to non-discrimination is also
crucial for children affected by the foreign
fighter phenomenon who travelled across bor-
ders, because children in foreign countries may
face higher risks of discriminatory treatment.=*
States must ensure that all counter-terrorism
measures do not subject the child to racial or
ethnic profiling, stereotyping or any other form
of discrimination.»” Additionally, States must
address and take action against any tendencies
that target, stigmatize, stereotype or profile
on a discriminatory basis, giving special
consideration to populations who have been
targeted by politicians, officials, the media and
other electronic communication networks.*®
Because the issue of the potential threat posed
by children affected by the foreign fighter
phenomenon is politically charged and a
widely debated, any actions taken that tar-
get or profile these children must be closely
monitored to ensure the absence of political
bias or pressure from the media as well as
the inclusion of respect for the child’s rights.

223.  When States find that the threshold is
met for the placement of a child on a watch list
or database, the state must take steps to ensure
that the child’s inclusion on the list or database
does not result in the discriminatory treatment
of that child, including through depriving or

456 Committee on the Elimination of Racial Discrimination,

general recommendation no. 30 (2003), para.8.
457 Ibid., para. 10.

458 1bid., para. 12.
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diminishing the child’s access to services or
education, freedom of movement, or enjoy-
ment of other rights. States are advised to
collect and exchange the information of a child
as a potential suspect of terrorist crimes, only if:

(i) the child is above a minimum age of crimi-
nal responsibility consistent with internation-
al juvenile justice standards;

(ii) there is reasonable suspicion to believe
that the child has committed terrorist crimes
or is at risk of committing terrorist crimes and
no less restrictive measures can limit that risk;

(iii) the placement of a child on such a list is
evaluated by authorities on a case-by-case
basis, based on clear criteria for the inclusion
of individuals’ names on watch lists and in da-
tabases and comprehensive safeguards are in
place (see section 8.1.3 below) throughout the
duration of the child’s placement on the list;
and

(iv) effective oversight and redress mecha-
nisms are developed to ensure the protection
of children’s rights, particularly given the
potential lifelong implications on affected
children.

81.3 Procedural Safeguards to Ensure
Protection of the Rights of the Child in
Collecting and Exchanging Data

Regulatory framework

224.  Under the International Covenant on Civil
and Political Rights, private information about an
individual may be stored only ifitis essentialto the

interests of society,”* a standard thatrequires close
and careful consideration when the private infor-
mation of a child is at risk. These measures should
also include strict enforcement of appropriate
rules on the collection, use, retention and
access to the information.* There should also be
a sunset clause to ensure that the information in
the database is expunged after a certain period
of time. s

Transparency

225.  States should ensure every child’s right to
know who is in possession of her or his personal
data, so that a child may request the rectification
of information or the elimination of her or his
data when it is held or distributed in contraven-
tion of law.*» States should ensure each child’s
right to ascertain any personal information stored
about them, such astheir name beingincluded
in a database, as well as her or his right to know
the purposes for which it is being stored.* Inclu-
sion of the information of those above an inter-
nationally recognized minimum age of criminal

459 Human Rights Committee, general comment No. 16
(1988), para 7.

460  Joint general comment No. 3 (2017) of the Commit-
tee on the Protection of the Rights of All Migrant Workers
and Members of Their Families No. 22 (2017) of the Committee
on the Rights of the Child, para. 17; UNOCT and CTED, United
Nations Compendium of Recommended Practices for the Re-
sponsible Use and Sharing of Biometrics in Counter Terrorism
(2018), 36; S/2018/1177, principle 2.

461 United Nations University, Cradled by Conflict: Child
Involvement with Armed Groups in Contemporary Conflict
(2018), 230; see also CRC General Comment 10 para 67, recom-
mending the automatic removal from any criminal records of
a child’s name once they reach 18, or under conditions such
as not having committed an offense within a stipulated time
period

462 Human Rights Committee, general comment No. 16
(1988), para. 10.

463 UNICEF, Implementation Handbook for the Convention
on the Rights of the Child (2007), 209.
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responsibility should be based on reasonable
and reliable evidence and according to the juve-
nile justice standards. (See the recommendation
above, as well as chapter 6 on juvenile justice).

Protective measures for international exchange
of information

226. The transnational sharing of personal
information poses a great risk of violating one’s
rights and privacy owing to the variations in
legal frameworks and proper safeguards for
information-sharing when managing private
data at national and regional levels. States must
exercise due diligence before sharing a child’s
data with other States to ensure that the receiv-
ing State has adequate safeguards in place to
protect the child’'s data and that the receiving
State will not use that information beyond the
agreed purpose. It is critical that when a child
is removed from a State’s watch list or data-
base that an effective mechanism be in place to
ensure that the child’s name is removed from all
other entities and States with which that data
was shared. In affecting this, robust cooperation
and prompt action between States is required.

Judicial remedies and legal aids

227.  Every child has the right to challenge his
or her inclusion in a database, and thus States
must provide a judicial remedy for children to
dispute the infringement of their privacy if he
or she believes the listing is incorrect or that his
or her personal data was collected in a way that
was unlawful.« Effective independent oversight

464  UNICEF, Implementation Handbook for the Convention
on the Rights of the Child (2007), 209.

bodies should be established to review data
collection, storage, retention and sharing to
ensure doing so is strictly necessary and propor-
tionate and is occurring in a fair, non-discrimina-
tory manner.

228. Generally, children have limited access to
the legal services necessary to understand the
consequences of inclusion in a list and to chal-
lenge it. This is likely to be even more challenging
for children who are non-citizens, as they might
face obstacles in claiming their rights and access-
ing judicial remedies in countries other than their
own. This is particularly so in the case of stateless
children.»s States need to take measures to facili-
tate their access to necessary legal services and
should consider appointing dedicated advocates
for affected children.

On data collection in relation to the for-
eign fighter phenomenon, see further the
Counter-Terrorism Implementation Task Force,
“Guidance to States on human rights-compliant
responses to the threat posed by foreign
fighters” (2018), especially Chapter VIl on
information exchange, data collection and
analysis.  Available at www.ohchr.org/EN/
newyork/Documents/Human-Rights-Re-
sponses-to-Foreign-Fighters-web%20final.pdf

465 A/HRC/13/37, para. 31.
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Example from Thailand—Information
of a child on database.

In

Thailand, the Juvenile and Family Court

Procedure Act (2010) governs information con-

ce

rning children who have violated laws. The

Royal Thai Police keep records of such in-
formation. Once the child completes a reha-
bilitation programme, a notification is sent

to

the police and the child’s information

is transferred to an inaccessible archive.

8.2

229.

Key Recommendations

The following are recommended:

Regulatory framework

a.

Develop specific regulatory frameworks, legal
safeguards and procedures for collecting, using
and sharing children’s personal data, including
in situations in which children are placed on
lists and databases for child-protection
purposes.

Develop clear and appropriate standards,
criteria and procedures for the inclusion of
children’s names in lists and databases, for the
management and sharing of such databases
and for the removal of names, considering the
fundamental importance of the presumption
of innocence and the age of the child.

Collect and exchange the information of a
child as a potential suspect of terrorist crimes
only if:

i. the child is above a minimum age of
criminal responsibility consistent with
international juvenile justice standards;

ii. there is reasonable suspicion to believe
that the child has committed terrorist
crimes or is at risk of committing terror-
ist crimes and no less restrictive measures
can limit that risk;

iii. the placement of a child on such a list is evalu-
ated by authorities on a case-by-case basis
based on clear criteria for the inclusion of indi-
viduals’ names in watch lists and databases and
comprehensive safeguards are in place; and

iv. effective oversight and redress mechanisms
are developed to ensure the protection of
child rights particularly given the potential
lifelong implications on affected children.

Ensure that due diligence processes are in
place to review other States’ frameworks and
data protection policies and procedures before
sharing information about specific children
with those States and ensure that agreements
are in place to guarantee the removal of
children’s data from those States’ databases.

Purpose

f.

In the context of migration, children’s personal
data, in particular biometric data, should be
collected only for the purposes of identifying
and protecting the child and ensuring the
child’s best interests, with strict enforcement
of appropriate rules on collection access, use
and retention of data.

Noting in a watch list or database that a known
or suspected terrorist, including a foreign ter-
rorist fighter, was travelling with a child, with-
out naming that child, can enable relevant
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authorities to respond in an appropriate
and timely manner. However, clearly define
the purpose of including a child in the list
or database in relevant legislation in ac-
cordance with the principle of legality.

Prohibit the sharing and use of chil-
dren’s personal data for security purpos-
es that was collected for the purposes of
protection, remedy, civil registration, and
access to services for the purposes of
immigration enforcement.

Restricted access

h. Strictly limit access to information including

by clearly delineating mandates and powers
based on publicly available laws, including on
the protection of children.

Ensure that the actions and responses of all
relevant law enforcement agencies and border
authorities, based on a match received from
a watch list or database, follow domestic and
international law including human rights law.

Provide training for responsible authorities on
relevant provisions for international human
rights and children’s rights, including the
Convention on the Rights ofthe Child, with
emphasis on the right to privacy, and the right
to be protected from any form of violence,
including the harm  connected to

stigmatization.

Oversight

k. The collection, procurement, use, sharing and

retention of children’s personal data should
be secured by effective oversight and control
mechanisms. When a child is involved, over-
sight bodies should also include the agency
that is specifically responsible for the care
and protection of the rights of children. These
oversight bodies must be independent of the
political executive.

Remedial mechanism

L.

If a child believes his or her rights have been
infringed, she or she should be able to bring
the concern to a judicial body to be effectively
remedied or redressed. Such a child should
have access to a legal advocate to support
the child in advocating for his or her rights.

In cases involving children, relevant law
enforcement agencies and border authorities
should coordinate with child protection
services at the earliest possible stage.







